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PROCEDURES COMMITTEE 

AGENDA 

2nd Meeting, 2005 (Session 2) 

Tuesday 1 February 2005 

The Committee will meet at 10.15 am in Committee Room 5. 

1. Private Bills: The Committee will take evidence from— 

Margaret Curran MSP, Minister for Parliamentary Business, 
Nicol Stephen MSP, Minister for Transport, Colin Miller, Head of 
Constitution Unit, and Damian Sharp, Head of Public Transport 
Major Infrastructure Team, Scottish Executive, 

and will then consider a summary of other evidence received, decide 
whether to recommend a new model for the consideration of 
applications for private legislation and consider how to proceed with the 
remainder of the inquiry. 

2. Sewel Convention inquiry – witness expenses: The Committee will 
decide whether to delegate to the Convener responsibility for arranging 
for the SPCB to pay, under Rule 12.4.3, any expenses of witnesses in 
the inquiry.   

3. Sewel Convention inquiry:  The Committee will further consider 
whom to invite to give oral evidence in the inquiry.  

4. Commissioner for Public Appointments (in private): The 
Committee will consider a draft report. 

5. Final review of oral questions (in private): The Committee will 
consider a revised draft report and draft standing order changes. 

Andrew Mylne 
Clerk to the Committee 

Room TG.01 
Ext 85175 

andrew.mylne@scottish.parliament.uk 
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PROCEDURES COMMITTEE 

 
MINUTES  

 
1st Meeting, 2005 (Session 2) 

 
Tuesday 18 January 2005 

 
Present: 
 
Mr Richard Baker 
Cathie Craigie 
Bruce McFee 
Iain Smith (Convener) 

Mark Ballard  
Karen Gillon (Deputy Convener) 
Jamie McGrigor 
 

 
The meeting opened at 10.16 am. 
 
1. Items in private: The Committee agreed to take item 4 in private, and to 

consider draft reports on the Commissioner for Public Appointments and 
on Private Bills in private at future meetings. 

 
2. Sewel Convention inquiry: The Committee considered the remit of its 

inquiry and agreed, with minor changes, a draft press release and call for 
evidence.  The Committee agreed some of the witnesses that it wished to 
invite to give oral evidence and agreed to consider further such witnesses 
at its next meeting.  The possibility of arranging informal briefings prior to 
the first oral evidence would also be investigated.  

 
3. Minor Rule-changes:  The Committee considered and agreed a draft 

report and draft standing order changes.   
 
4. Final review of oral questions (in private): The Committee considered a 

draft report and agreed (including by division) various changes.  The 
Committee agreed to consider a revised draft report and draft standing 
order changes, in private, at its next meeting.   

 
The meeting closed at 12.08 pm. 
 

Andrew Mylne 
Clerk to the Committee  
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PROCEDURES COMMITTEE 
 

Private Bills inquiry 
 

Summary of evidence (broader issues)  
 

 
[Note by the Clerk:  This summary covers all oral and written evidence received 
prior to the meeting on 1 February.  It focuses on the broader issues raised in the 
inquiry – i.e. general concerns about the current system and options for longer-
term change.  Some points made about more specific aspects of the current 
system have not been included at this stage.]  
 
 
General comments about current system 
 
John Thomson of SNH suggested that the current procedures were “complex to 
master and understand” and should be “clarified and rationalised” (col 682). 
  
Tom Adam was generally happy with the process, particularly the willingness of 
committees to meet in the locality – this was “democracy on our doorstep” (col 746) 
But he felt that the timescales for written submissions were “sometimes unrealistic 
for lay representatives and witnesses who are in employment and whose free time 
is limited”. 
 
National Galleries of Scotland (a former promoter) criticised the length of time 
taken before the promoter had contact with the committee members, suggesting 
that earlier contact with the MSPs involved would have expedited the process.  
Given how short and uncontentious their Bill was, the committee stages seemed 
unreasonably “protracted” and “the time and costs incurred seemed somewhat 
excessive”.  They hoped that “some abbreviated procedure may become possible 
for organisations such as the NGS in future”. 
 
Alison Bourne felt the system presumed that the promoter is right – “i.e. that the 
proposal is a sound one and that the promoter has behaved with integrity and has 
followed properly all procedures”. 
 
The Minister accepted that, “in many respects, the current procedure is 
cumbersome, protracted and inefficient” and had put considerable pressure on the 
Parliament's resources. In relation to the works Bills currently in progress or 
forthcoming, “the Parliament's capacity to process such an extensive programme 
of Bills must be in doubt” (cols 654-5). 
 
Alternative models 
 
Bill Butler argued for a single approach to the process, saying “There should be 
one process, as the procedures have to be coherent.”  The SAK Bill committee 
(which he chaired) had taken the view that the Transport and Works Act 1992 
provided for “detailed scrutiny of infrastructure projects of all types, varieties and 



PR/S2/05/2/1 
Agenda item 1 

2 

sizes” (col 696).  “Going down the path of the TWA would give absolute coherence 
to the process” (col 700). 
 
But the Society of Parliamentary Agents was less keen on the TWA model on the 
grounds that it would apply only to works Bills, and they did “not see anything 
intrinsically different between a works Bill and a non-works Bill”. 
 
Neither SNH nor Historic Scotland could see any good reason why the process for 
rail schemes should be different to that for road schemes (col 692).  But the 
Executive pointed out that Ministers' roles in relation to trunk roads and the rail 
networks were different (col 657).  The Executive believed that, in the context of 
non-works Bills, “there may be a case for streamlining existing … procedures”, but 
the Executive was unlikely to contemplate departing from them altogether (col. 
656).  The Minister also said that the TWA “had not necessarily speeded up the 
process” in England and Wales and officials felt that there were opportunities to 
improve on it (col 657). 
 
Historic Scotland said they had only a limited knowledge of the 1992 Act but 
indicated that, “from our perspective as statutory consultees and environmental 
bodies, it seems to work”.  While they did not have any problems with consultation 
in relation to the 1936 Act, they felt that the 1992 Act was “perhaps slightly superior 
in terms of consultation” (col 691).  SNH agreed, but added that “much could be 
done by amending existing procedures without changing the legislation.  You could 
usefully start by building more consultation into the existing procedures” (col 692). 
 
Anderson Strathern were not in favour of the TWA model, arguing that it could lead 
to “a reduction in the transparency, openness, scrutiny and participation that is 
possible through the use of a parliamentary committee, meeting (for the most part) 
in public session”.  Instead they suggested a system of “reporters” for Private Bills 
mirroring the use of reporters in planning inquiries. 
 
John Dick said he would support a system where an expert reporter was appointed 
to hold an inquiry and report to a Minister for decision (col 725).  Tom Adam 
similarly felt that “all the evidence both written and verbal should be considered by 
an independent body or person who should then report back to the executive 
before a final decision is taken”. 
 
The Society of Parliamentary Agents cautioned against comparing works Private 
Bills to applications for planning permission, which “is usually specific to a single 
site, is not concerned with granting statutory powers that change the law (as 
opposed to permission to do something that is already legal), is not concerned with 
the identity or legal status of the applicant, and does not entail compulsory 
interference with private and public rights”.  The Society also felt that the TWA 
model did not “allow for the situation where works give rise to policy issues that the 
Parliament may consider that it, not the Executive, should decide”.  This was 
particularly so in relation to Bills, such as those currently being promoted, which 
“could be said, in one sense, to be Bills for the Executive in that the projects to be 
authorised by them are being largely funded by the Executive”. 
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Clackmannanshire Council did not support a TWA process on the grounds that it 
would not “strike a sufficient balance between expediency and the equity, 
openness and accountability that should be associated with the Scottish 
Parliament” (col 709).  They also said that local planning inquiries were “extremely 
adversarial” and involved unnecessarily re-running evidence already submitted in 
writing” (col 710). 
 
Consultation with statutory bodies and adequacy of Environmental 
Statement 
 
SEPA wanted the accompanying documents rules to ensure that SEPA was 
“engaged at the earliest possible opportunity and in particular is closely involved in 
scoping the environmental statement and commenting on the statement itself.”   
written).  SEPA also felt that timescales were sometimes “unreasonable” and 
argued that the standard [28-day] period for consultation on EIAs in other 
procedures … should be built into the private bills procedure for environmental 
statements”.   
 
Similarly, SNH said that the situation with planning legislation, where they had an 
input from an early stage contrasted sharply with the Private Bill procedures where 
the onus was on SNH to find out about planned developments (col 683).  SNH’s 
particular concern was that “the promoter of the Bill has no statutory obligation to 
take any action which would lead (in relevant cases) to an appropriate assessment 
for the purposes of the Habitats Regulations.”  This could lead to breaches of 
European directives and the need for subsequent remedial action (col 682). 
 
According to Historic Scotland “the lack of formal consultation with key 
environmental bodies places important parts of Scotland’s heritage and 
environment at considerable and unnecessary risk through simple and inadvertent 
oversight”.  They added: “By their nature the type of project promoted by “works” 
Private Bills is likely to raise significant environmental issues and would almost 
certainly require EIA [environmental impact assessment] if they were subject to 
other consent mechanisms” and concluded: “Ambiguity over whether or not the EIA 
Regulations apply in their entirety to projects promoted by Private Bills in Scotland 
must be rectified as a matter of urgency.”   
 
Graham Bisset argued that “without an objective explanation and evaluation of the 
environmental benefits of such a scheme it was unreasonable to expect any Bill 
Committee to understand the extent of environmental damage or benefit a scheme 
might bring”.  
 
According to John & Wendy Barkess, not requiring an assessment under “STAG 2” 
(Scottish Transport Appraisal Guidance, level 2 revised) in an accompanying 
document was “an obvious mistake”.  
 
The Society of Parliamentary Agents said there was “no system in place for the 
Parliament to give a ‘scoping opinion’ in relation to a prospective environmental 
assessment of works to be authorised by a private Bill … The Presiding Officer has 
simply determined (at Annex N to the guidance on Private Bills) that all the 
information listed in Schedule 4 to the regulations should be provided”.  This was 
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“out of step with current practice under non-Parliamentary procedures” and “should 
be looked at” 
  
Tara Whitworth pointed out the disadvantage of requiring the only environmental 
information to be contained in an accompanying document (the Environmental 
Statement) – in the case of the SAK Bill, the promoter “spent 18 months 
progressing the project before it got to the stage at which the objectors and the 
committee started to review the environmental statement for compliance” (cols. 
714-715).  
 
SEPA wanted to be “put in the same position as a ‘statutory consultee’, … with an 
appropriate rule defining the type of development/works or area of interest on 
which SEPA should be consulted”.  SNH pointed out that the planning legislation 
requires such bodies to be consulted when certain categories of development 
affect certain designated areas and requires an environmental impact assessment 
to be undertaken for larger scale developments, whereas the Private Bill process 
“simply involves an environmental statement that does not provide for such a 
degree of dialogue” (col 683). 
 
These comments were supported by Bill Butler (col 703) and Clackmannanshire 
Council (col 708).  Tara Whitworth did not think that making these bodies statutory 
consultees would slow down the process from the promoter’s point of view (cols 
713-4) 
 
Enforcement of environmental conditions 
 
A particular concern for Historic Scotland was about enforcing environmental 
conditions – “there is no way of tying into the bill the environmental requirements 
that flow from the environmental statement, to ensure they are met at the end of 
the day” (col 687).  They would expect Private Bills procedures “to contain clear 
and robust mechanisms to ensure that adequate weight attaches to the 
identification and mitigation of significant environmental impacts within the Bill 
documentation; that those issues are subject to appropriate consultation and 
scrutiny; and that there are sufficient checks and balances to secure environmental 
mitigation commitments and guarantee their implementation after Royal Assent”.  
Current Private Bill procedures “perform poorly in these areas in comparison to … 
other consent mechanisms for major projects where similar issues arise”. 
 
SNH agreed: “Local authorities have clear responsibilities not just to attach 
conditions but to enforce them.  The situation is different with a private bill.  … It is 
necessary to resort to convoluted arrangements to ensure that conditions are 
adhered to” (col 688).  “The identification and assessment of impacts to the natural 
heritage after a decision is made and the agreement regarding measures by which 
such impact could be avoided or mitigated will be much more time consuming and 
expensive than conducting such an exercise (as is normal under the planning 
regime) as an integral part of the decision making process”. 
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Notification of affected persons 
 
Clackmannanshire Council argued that Rule 9A.2.3(d)(i) requiring the promoter to 
notify persons having an interest in heritable property affected by the Private Bill 
was “insufficiently precise and leaves the onus on the promoter to take the initial 
decision as to whom to notify.  In the absence of guidance, that is fair neither to the 
promoter nor to parties with a potential interest in a bill's effects (col 709). 
 
Graham Bisset felt it was inappropriate to rely on the promoter to notify people 
“when they have a vested interest in minimising the number and extent of 
objections”.  Mr Bisset preferred a mechanism requiring “positive or negative 
consent from all within (say) 4 miles of such works”. 
 
Odell Milne believed the procedures allowed promoters “to proceed without serving 
all necessary notices”.  In relation to Bills conferring compulsory purchase powers 
“a failure to notify constitutes a breach of Convention rights … so certain 
obligations relating to fair process must be followed”. 
 
John Dick felt that more discussion and consultation would help to resolve 
objections before the formal stages of the Bill commenced (col 727).  Tom Adam 
agreed, saying that earlier communication with objectors “would save the private 
bill committee a whole lot of problems” (col 745). 
 
Number and content of accompanying documents 
 
Odell Milne felt the specifications for accompanying documents were not 
sufficiently detailed, making it difficult for the public to determine whether the 
documents were adequate.  
 
John & Wendy Barkess suggested that the range of accompanying documents 
“should be widened to include any the committees feel are necessary to gain a full 
view of the effects of the Bill becoming law.  Foremost should be the financial case 
especially when the Bill empowers a public sector project.”  Bills should be 
suspended until all documents requested have been lodged and are available for 
public scrutiny and comment. 
 
John & Wendy Barkess (referring to a current Tram Line Bill) suggested that the 
promoter be required to provide “accurate computer aided photographs showing 
actual streets with the actual designs of gantries etc. … and an accurate study of 
the projected traffic flow”.   
 
Clackmannanshire Council said that the promoter of the SAK Bill “was required to 
submit a memorandum on the scope of the Bill and the other processes that 
govern safety and the operation of the line ...  It might be useful for something 
along those lines to be distilled into guidance for objectors to similar projects in 
future” (col. 716). 
 
Similarly, Ian McCulloch (Society of Parliamentary Agents) said it would be helpful 
if there was some way of indicating to the public what the parameters of the Bill 
were when it was introduced.  He suggested that public meetings between the 



PR/S2/05/2/1 
Agenda item 1 

6 

clerks and objectors may be a good forum in which to discuss this, together with 
any procedural issues (cols 740-1). 
 
But Tom Adam was more concerned about getting too much documentation, 
saying “I do not think that I have ever seen as much information as we received” 
(col 748). 
 
Compliance with accompanying document requirements 
 
Anderson Strathern suggested that scrutiny of accompanying documents and other 
material submitted to a Private Bill Committee could be undertaken by a reporter. 
 
The Society of Parliamentary Agents suggested that “matters of compliance would 
be more appropriately and expeditiously dealt with in the first instance by a 
‘compliance officer’ – perhaps the Head of the Private Bills Unit, if not the clerk to 
the Committee.  This would obviate or reduce the need to have committee sittings 
on such matters; and this would both relieve the burden on MSPs and quicken the 
process.”  The Society also suggested a period (perhaps of 30 days) during which 
anyone would be able to raise issues of alleged non-compliance. 
 
Private Bill committees – role of members 
 
Graham Bisset felt that the relatively small number of available MSPs, combined 
with a requirement for five members to form the Bill committee, was likely to put 
pressure on MSPs generally. … The pressure on members of the Bill committee to 
keep on target and internalise any problems was apparent”. 
 
The Society of Parliamentary Agents said their own analysis suggested “that there 
is a large enough pool of MSPs to serve on Private Bill committees but that it is 
likely to be difficult for individual MSPs to fit in the work with other commitments 
and for the Parliament to co-ordinate it”.  The Society felt that the main burden on 
committee members was at the evidence-taking stage, and said “there may be a 
case for making an exception to Rule 12.3.3 [now 3A, preventing committees 
meeting at the same time as the Chamber] in the case of Private Bills.  This should 
create more scope and flexibility for a Committee to discharge the evidence-taking 
function over a reasonable period of time”. 
  
For Bill Butler, while it was important to retain “an element of scrutiny” for Bills such 
as the National Galleries Bill “the less time that members have to spend on that, 
the better.  There should be a way of expediting the matter while maintaining the 
same level of scrutiny” (col 698). 
 
Clackmannanshire Council said that the way the SAK Bill committee operated “in 
which as much of the evidence as possible was committed to writing and the focus 
was on agreeing as many issues as possible before the committee started taking 
oral evidence—had much to commend it. The role of the committee prevented the 
process from degenerating into becoming unduly adversarial (cols 710-11). 
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Private Bill committees – role of advisers or reporters  
 
Bill Butler advocated a Transport and Works model on the grounds that “somebody 
would be appointed who had the technical expertise to be objective in considering 
both sides of the case.  That is rational and objective and would provide a much 
more level playing field” (col 700). 
 
Graham Bisset felt that the process “presents members with significant potential for 
conflicts of interests … they [Private Bills] are now promoted by local government 
or other public bodies in pursuit of central government policies … There is scope 
for members to be influenced by informal political networks; and for cronyism … 
MSPs who are members of political parties are unlikely to truly satisfy these pre-
requisites.  Moreover, expecting MSPs to deal with technical issues with which 
they are unfamiliar “can lead to both inefficiency, and a lack of sustained or 
meaningful challenge – particularly when faced with the professional witnesses and 
experts engaged by, and paid by, the promoter.”  Tom Adam, similarly, felt that the 
MSPs on the committee had a “vested interest in the outcome of the inquiry” since 
the bill was implementing the agreed policy of the Scottish Executive.   
  
Alison Gorlov of the Society of Parliamentary Agents saw “a huge advantage in 
having MSPs directly involved in the process.  That is born of experience of 
parliamentary committees at Westminster and of trained inspectors' inquiries. The 
down-to-earth involvement of a layman who knows nothing about transport or little 
about the detailed subject matter of a railways bill, for example, can have huge 
advantages for all concerned, provided that the layman is given the technical 
information. The greater advantage is for the objectors, and it is certainly 
something that objectors appreciate” (col 732).  “Even if some objectors feel that 
the decision of a parliamentary committee is a slightly rougher form of justice than 
that of a trained inspector who trawls over every technical aspect and detail of a 
project, they accept it more readily” on the grounds that “the decision was being 
made by elected politicians, not by bureaucrats” (col 737). 
 
The Society suggested (for all Private Bills) a system where “the Private Bill 
Committee itself would decide whether it wanted to hear and analyse the evidence 
or whether, having regard to the subject matter of the Bill, it wanted to delegate all 
or part of this function to another body or panel of suitable persons”. 
 
Anderson Strathern believed that “considerations of competence, compliance, 
affected interests of objectors, the detail of objections, the detail of amendments 
and the technical provisions of a Private Bill can be made most effectively by an 
expert individual appointed by and accountable to Parliament and whose time can 
be devoted solely to such considerations, rather than a committee of non-experts 
upon whose time there are many other demands”.  To protect accountability, it 
would be necessary to ensure that “proceedings before a Reporter are conducted 
in public session, are human rights compliant and are fully transcribed”. 
 
SNH said that “The option to use a combination of a parliamentary committee and 
an expert inquiry procedure seems to make a lot of sense.”  (col 689).  Historic 
Scotland liked the idea of a reporter reporting back to a parliamentary committee 
on the findings of an inquiry into the EIA” (col 690).   
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The Minister was “sympathetic” to the having a reporter rather than the PBC doing 
most of the detailed consideration of objections etc. (col 659).  Damian Sharp 
(Transport Department) said that experience of the SAK Bill was that the 
committee sometimes “had to take advice at face value because it had no means 
of knowing whether technical details were true. If such technical matters were dealt 
with more efficiently and the MSPs' role was to ensure that the process was right, 
proper, fair and thorough, rather than to go through the details, that could help 
everyone concerned, including the objectors” (col 659).  Clackmannanshire Council 
took a similar view (col 709). 
 
But Odell Milne, while she accepted that pressure on Committee time meant that 
Committee members must rely on advice from external advisers, ”undue reliance 
on external advisers may result in objectors being denied a fair hearing.” 
 
John Dick was also not in favour of delegating to an expert panel as he thought 
such a group would be less sympathetic to the arguments of objectors.  “If experts 
ran the show, they might have even less sympathy for the objectors’ views” (col 
724). 
 
Financial scrutiny  
 
John & Wendy Barkess suggested that the Audit Committee should be involved in 
all Bills requiring a large public expenditure.  It should also be “empowered to 
investigate the promoter's funding”, leaving the Private Bill Committee to 
concentrate on the other details. 
 
Objectors and the objection process 
 
Graham Bisset felt the process of objecting “can be daunting and intimidating … 
[given the] practical difficulty in accessing, digesting and understanding information 
on the proposals; the requirements for detailed written submissions and evidence; 
limited funding, lack of access to experts, and the requirement for a £20 fee; the 
semi-judicial nature of proceedings; lack of flexibility in arranging meetings, and the 
imposition of deadlines; and the reams of minutes and other papers circulated by 
the committee and their clerks.  Only by overcoming these and other aspects of the 
process can the ordinary populace have their objections heard.” 
 
John Dick (Kincardine Railway Concern Group) also commented on the practical 
obstacles: “Whilst I found the process to be interesting, it did involve a great deal of 
time in putting together written evidence which was required ….  It was fortunate 
that I had recently retired ….  Other members of the Group have full-time positions 
and could not possibly have attended the public meetings without taking time off 
work….  The whole experience of having to put forward a sensible articulate 
argument to the Committee was very daunting.”   
 
Odell Milne pointed out that, under a public inquiry procedure, she would not only 
have had an opportunity of being present because she would have had notice of 
the hearing, but would also have had a right to be heard in connection with her 
objection.  
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Rights of appeal and late objections 
 
Graham Bisset wanted an appeal mechanism to challenge decisions about 
admissibility of objections “to ensure that common justice is served”.  This was 
supported by John & Wendy Barkess in relation to the admissibility of objections 
against the general principles.   
 
The Barkesses also thought that objectors should have a right to add to their 
objections after the objection period had ended where the promoter provides 
additional information about “new developments”.  They also argued that, “where 
the promoter releases important information after the objection period has ended 
which was known to them at the time of lodging the Bill and which could 
reasonably be expected to raise more objections, the general public be given the 
right to raise new objections”. 
 
Legal advice for objectors 
 
The Society of Parliamentary Agents recognised that “the unrepresented, 
unadvised individual will almost certainly find life more difficult and be at a 
disadvantage compared with someone with representation” but said this was 
“probably unavoidable” (col 735).  “The playing field is not level, but it is impossible 
to make it level in the real world”.  
 
The Society felt that “it would be to everybody's advantage if objectors were 
assisted as far as possible.  Patently, a promoter cannot give an objector advice, 
but if the Parliament thought that it was right to provide independent advice to 
objectors, any sensible promoter would welcome that (col 742). 
 
John Dick said the procedure was unfair because “the promoter had an array of 
legal, technical and engineering experts.  However, anything that we wanted to do, 
we had to pay for ourselves … It would probably have been fairer if we had been 
able to seek advice from an independently appointed lawyer and to call on 
independent experts for information” (cols 721, 4). 
 
Bill Butler thought that committee conveners “would give the maximum latitude to 
individuals who are not represented”.  He also suggested that entitling objectors to 
legal aid could be looked into (col 698). 
 
Tom Adam did not think objectors needed a legal representative to speak on their 
behalf: “anyone can raise an objection by saying what the objection is” – but “if we 
required legal advice on specific matters, it would be helpful if there were someone 
from whom we could ask for it” (col 749).    
 
Hybrid Bills 
 
The Executive believed there was a need for a Hybrid Bill procedure to deal with 
major transport infrastructure Bills “particularly those that have national significance 
and that cannot, for one reason or another, be processed efficiently – or at all – 
through a private promoter” (col 656). 
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SNH highlighted “the potential for legal challenges in circumstances where the 
local authority could also be any one of more of the following, namely: the 
promoter, the local planning authority, the competent authority, a party owning 
some of the land, the ultimate developer.”   
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PROCEDURES COMMITTEE 
 

Private Bills – remainder of inquiry 
 

Note by the Clerk 
 
 

Background 

1. The Committee’s inquiry on Private Bills has so far largely been focused on the 
question of how private legislation should be handled in the longer term, and 
specifically whether primary legislation is needed to enable some of the 
process to be dealt with outside the Parliament.  However, the scope of the 
inquiry also covers questions about how the current Rules and procedures 
might be improved. 

Towards an interim report 

2. At this meeting (1 February), the Committee will first take further oral evidence 
from Ministers and Executive officials.  This evidence, together with the other 
evidence received so far (a summary of which is circulated separately) should 
inform the Committee’s view on the longer-term question.  In particular, the 
Committee may wish to indicate whether it has a clear preference among the 
three models for a new system considered by the group of Parliamentary and 
Executive officials at the end of last year – the TWA model, the 1936 Act model 
or the semi-Parliamentary model. 

3. If the Committee is able to indicate such a preference, this could be reflected in 
a draft “interim” report, which could be prepared for consideration by the 
Committee at its next meeting on 1 March (and again at the meeting on 15 
March if need be).  The aim would then be to have this interim report published 
and then debated in the Chamber at a convenient opportunity.   

4. If the Committee recommended a model requiring primary legislation to 
implement – as all of the three models considered by the officials’ group would 
do – the key question then becomes how long it might take to put that 
legislation in place.  Even with full Executive support, it is unlikely that a 
suitable Bill could be drafted, taken through its Parliamentary stages and 
enacted, and the relevant subordinate legislation, administrative arrangements 
etc. put in place, much before the end of the Session.   

Changes to current system 

5. That leaves a significant period during which Bills will have to continue to be 
dealt with under the existing system.  The priority for the Committee, therefore 
– in addition to deciding on what longer-term solution to recommend – is to 
consider ways to improve that existing system that will benefit the handling of 
those Private Bills that will have to be dealt with before any Act-based system 
comes into force (and possibly some Private Bills thereafter, depending on the 
scope of the Act).   

1 
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6. The evidence has already indicated a number of areas where change may be 
needed.  Further suggestions have been made by the Private Bills Unit (similar 
to those made at the Committee’s awayday), based on its experience of 
managing the existing Rules and procedures.   

7. A list of the relevant issues is set out in the Annexe.   

Timescale issues for the remainder of the inquiry 

8. The challenge in addressing these shorter-term issues – the areas where the 
current Rule-based system could be improved – is one of timescale. 

9. The particular difficulty arises from the fact that the next two or three 
substantial “works” Private Bills may be introduced as early as mid-May.  As a 
result, there is a premium on putting in place the most important changes early 
enough to allow them to be applied to those Bills. 1  It is possible that there will 
not be many more substantial Private Bills after these during the remainder of 
the session (i.e. during the minimum remaining period before a new Act-based 
system could be put in place) – so if changes are not made for the next few 
Bills, much of the potential benefit of these changes may be lost. 

10. With changes to later parts of the Chapter 9A process (e.g. the composition of 
a Private Bill Committee), it may be possible to change the Rules applicable to 
a particular Bill once it is already in progress.  Bills introduced in May may not 
get to the stage where a Private Bill Committee is established until after the 
summer recess, which would give considerably more time.   

11. But with any Rule-change affecting what promoters have to do at the beginning 
of the process (e.g. the specification of accompanying documents), it would not 
just be a question of ensuring that Rule-changes are in place before the Bills 
are introduced – they would have to be in place at least a few weeks earlier, so 
that promoters could reflect the new Rules in the preparatory work they 
undertake (e.g. the notification or consultation process which then needs to be 
described in those accompanying documents).  

12. For a Rule-change of the latter sort to be able to apply to a Bill introduced in 
May, therefore, it would probably need to be brought into effect – and hence 
debated in the Chamber – no later than the first week after the Easter recess 
(w/b 11 April), and preferably the week before the recess (w/b 21 March).  That 
would require the Committee to agree a Report (containing the relevant Rule-
change) at its meeting on 15 March.  There is currently only one further 
meeting scheduled between this meeting and that – i.e. 1 March. 

13. That presents an extremely challenging timescale, particularly for anything 
involving Rule-changes.  The Committee would only be able to allow interested 
parties a limited opportunity to comment on any possible changes, and it would 
also leave very little time for the clerks to draft the Report or for they and the 
legal advisers to prepare draft Rule-changes.  Meeting the timetable would also 

                                                 
1 Since there is always likely to be at least one Private Bill in progress at any time, it is anticipated 
that any Rule-changes agreed on a particular date would take effect only in relation to Bills 
introduced after a specified later date, and that pre-existing Bills would complete their passage under 
the previous Rules.   
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depend on the Bureau (and the Parliament) being prepared to make debating-
time available as soon as possible after publication of the Report.   

14. There are, however, other changes that do not require amendment to the 
Rules, but only changes in one of the “determinations” made by the Presiding 
Officer or the SPCB, under the powers conferred by the Rules.2  Getting such 
changes in place should be a simpler process, since it need not involve a 
published committee Report or a debate in the Chamber.  On the other hand, 
the most the Committee could do would be to make a general recommendation 
to the Presiding Officer or SPCB (as the case may be) about what any revised 
determination might provide – but it would have to be for them to decide 
whether to make such a determination.   

15. Another factor is that the actual timing of introduction of the next works Bills 
may change.  It might also be that promoters would be prepared to delay 
introduction slightly in order to allow changes to be made – although this 
certainly cannot be taken for granted. 

16. The question for the Committee is which of the issues in the Annexe it wishes 
to address in the remainder of the current inquiry – bearing in mind: 

• the potential benefits of the change – and whether any of those benefits 
could be achieved in other ways (e.g. by informal agreement); 

• whether changes would require Rule-changes, or could be done by revising 
a determination; 

• whether further evidence would need to be taken from those likely to be 
affected; 

• the complexity of the issues involved, and whether changes are likely to be 
controversial. 

17. In relation to any issue that could be addressed through changes to a 
determination, the Committee will need to consider how far to leave it to the 
Presiding Officer/SPCB to decide what (if any) changes to make, and how far 
to consider the issues itself first with the aim of making a clear 
recommendation to the Presiding Officer/SPCB what those changes (if any) 
should be. 

Initial consideration of priority issues 

18. A separate paper offers a preliminary analysis of some of the issues covered in 
the Annexe that the Committee might wish to consider at an early stage. 

 

                                                 
2 Determinations under Chapter 9A are akin to subordinate legislation under Acts.  The Rules specify 
the scope of what is to be determined, but the content is delegated to the Presiding Officer or the 
SPCB.  Any determinations made must be “notified to the Parliament” by the Clerk – in practice, 
published in the Bulletin as an announcement.  The text of each determination is also set out as an 
Annex to the Guidance on Private Bills. 
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Annexe: Issues relating to current Private Bill process  
 
(A) Standing Order issues 
 
Accompanying Documents (9A.2): 

• Should an Outline Business Case be required on introduction? 
• Should the Promoter’s Memorandum require the promoter to have consulted 

relevant statutory bodies (SEPA, SNH and Historic Scotland etc.)? 
 
Private Bill Committee (9A.5): 

• Should it be made possible for a PBC to have fewer than 5 members? 
• Should there be some relaxation of the current restrictions on which MSPs 

can be members of the PBC? 
• Should it be possible for a PBC to meet at the same time as the Parliament? 

 
Objections (9A.6): 

• Should the length of the objection period be reduced? 
• Should the facility to charge objectors a fee be removed? 
• Should the requirement that an objection must specify whether it is to the 

whole Bill or only specified provisions be removed? 
• Should the requirement to show that the objector’s interests are adversely 

affected be removed (so that e.g. pressure groups or statutory bodies could 
legitimately object)? 

 
Preliminary Stage (9A.8): 

• Should the requirement on the PBC to give “preliminary consideration” to 
objections be removed, so that all the consideration of admissible objections 
is done at Consideration Stage? 

• Should the requirement on the PBC and the Parliament to consider the 
general principles of the Bill be removed – so that the only decision for this 
Stage is whether the Bill should proceed as a Private Bill? 

 
Consideration Stage (9A.9): 

• Should the PBC’s right to “group” objections be qualified, so that objectors 
who did not wish to be grouped would have a right to be heard individually?   

 
Is a new Rule required to allow a Bill to change promoter after it is introduced (e.g. 
where a company is taken over)? 
 
(B) Determination issues 
 
Fees and costs (SPCB determination): 

• Should the promoter’s fee for introduction be increased? 
• Should the categories of costs which the promoter must undertake to pay be 

expanded (e.g. to include the cost of committee advisers)? 
• Should the fee for objections be reduced or abolished?  
 

Accompanying documents (PO determination): 
• Should the information required in the Environmental Statement be amended 

(e.g. to make it closer to an “environmental impact assessment”)? 
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PROCEDURES COMMITTEE 

Private Bills inquiry: initial consideration of 4 issues 

Note by the Clerk 

 

1. This note provides an introduction to four of the issues referred to in the 
Annexe to paper PR/S2/05/2/2.  

Issue 1: Fees and costs 

2. This issue concerns the fees and costs payable by promoters and 
objectors. 

Current Rules, determinations and guidance 

3. Under Rule 9A.1.8, “a Private Bill may be introduced only if it is 
accompanied by such fee for introduction as the Parliamentary 
corporation may determine.”  In other words, payment of the fee is 
mandatory, but it is for the SPCB to determine the amount.  A 
determination was made in 2000, setting the fee at £5,000 for all Private 
Bills other than those relating to charitable (or similar) purposes or 
advanced on a non-profit basis, for which a reduced fee of £1,250 is 
payable.1   

4. Promoters are, in addition, required to provide (as one of the Bill’s 
accompanying documents) an undertaking to pay costs (Rule 
9A.2.3(d)(vi)).  This is limited to “costs … incurred by the Parliamentary 
corporation during the passage of the Private Bill in respect of such 
matters as the Parliamentary corporation may determine”.  In other 
words, the SPCB can specify the categories of cost that promoters must 
undertake to pay so long as those are among the costs the SPCB incurs. 

5. Under the SPCB determination made in 2000, promoters undertake to 
pay for: 

• the printing and publication of the Bill, accompanying documents and 
Private Bill Committee reports; 

• the production, printing and publication of the Official Report of 
meetings of Private Bill Committees; 

• the costs of hiring suitable venues for the Private Bill Committee 
where the Committee meets outside the Parliamentary estate; and 

• the broadcasting of Private Bill Committee meetings.   

                                                 
1 Two Private Bills have so far qualified for the reduced fee – the National Galleries of 
Scotland Bill in Session 1 and the Baird Trust Reorganisation Bill (currently in progress).  All 
others have paid the full fee. 
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6. Objectors must pay, under Rule 9A.6.5(e), “any fee for lodging 
objections that may be determined by the Parliamentary corporation”.  
The determination made by the SPCB in 2000 set this amount at £20. 

7. No change to any of these amounts has been made by subsequent 
determination. 

8. The Guidance itself specifies that the promoter’s fee is not refundable if 
the Bill is withdrawn and that outstanding costs must still be paid in those 
circumstances (para 5.83).  It also states that the objection fee is not 
refundable if an objection is withdrawn (para 3.15) or rejected at 
Preliminary Stage (para 5.15). 

Promoter’s fees and costs  

9. The current £5,000 fee (with a reduced fee for non-profit organisations) 
was recommended by the previous Procedures Committee on the 
grounds that, although substantially lower than the amount then charged 
at Westminster (£7,000 in each House in most cases), it was the same 
as was then payable under the existing Scottish system (the Private 
Legislation Procedure (Scotland) Act 1936).  Presumably the idea was 
that promoters should pay the same whether pursuing an application on 
a fully-devolved (Scottish Parliament) or part-reserved (1936 Act) matter. 

10. The fees payable under the 1936 Act have not changed in the interim.  
The Westminster fees have gone up to £8,000 per House (or £2,000 per 
House if the promoter is charitable or non-profit-making).  However, in 
comparing these amounts with the fee payable here, it needs to be borne 
in mind that at Westminster, promoters do not also undertake to 
reimburse any Parliamentary costs – although promoters are directly 
responsible at Westminster for arranging (and paying for) e.g. the 
printing of their Bills and transcription costs associated with committee 
meetings.   

11. The previous Committee described its recommended system – payment 
of a fixed fee on introduction, together with an undertaking to pay actual 
costs incurred in specified categories – as the “flat rate/cost recovery 
option”.  The fee would “offset some of the [Parliament’s] administrative 
costs”, while the undertaking would bring the total amount payable up to 
something close to “cost recovery” for the Parliament.  The aim was to 
be reasonably fair to promoters in ensuring that those promoting smaller, 
simpler Bills did not cross-subsidise bigger, more complex Bills (as a 
fixed fee-only system would do), while also giving promoters a higher 
degree of advance certainty about the cost implications than they would 
get from a “full-cost liability” system (i.e. an open-ended liability, in 
advance, to repay whatever costs the Parliament in fact incurred for their 
particular Bill).   

12. In practice, however, it has become clear that the current determination 
does not achieve the level of cost recovery that was originally envisaged.  
It is estimated that the overall marginal costs to the Parliament of a 
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works Bill may be around double the amount actually recovered in fees 
and costs.  

13. The main areas where actual costs incurred by the Parliament exceed 
what can be recovered are: 

• the clerking and legal staffing costs associated with handling Private 
Bills (originally dealt with by the Non-Executive Bills Unit, now by a 
separate Private Bills Unit); and 

• the costs of paying the specialist advisers required by Private Bill 
Committees in connection with their Preliminary Stage and 
Consideration Stage scrutiny of works Bills. 

14. To address these adequately, it would probably be necessary: 

• to substantially increase the fee for introduction, at least for a works 
Bill (perhaps leaving the fee for non-works Bills unchanged or 
increased only in line with inflation); and 

• to add to the list of categories of costs covered by the initial 
undertaking the costs of any adviser appointed by the Private Bill 
Committee in the case of a works Bill or other Bill raising issues of 
considerable technical complexity.  (This might need to be capped in 
some way, to give promoters an assurance that a Committee would 
only appoint an adviser if it felt it necessary, and would still be 
required to seek value for money in the rates charged.)  

Objectors’ fees 

15. Almost every witness who expressed a view on the £20 fee payable by 
objectors said it was unfair, even discriminatory, and should be 
abolished.  Only Bill Butler defended it, on similar grounds to those that 
persuaded the previous Committee to recommend it – namely to 
discourage frivolous objections and to encourage related individuals to 
lodge a single objection (rather than lodging separately in the mistaken 
view that their arguments will carry additional weight through force of 
numbers). 

16. Some witnesses suggested that, rather than abolishing the fee 
altogether, it should be refunded to objectors whose objections cleared 
the Preliminary Stage hurdle – i.e. it would only be if the Committee 
accepted that the objector had shown a clear adverse effect that the fee 
would not be refunded.  However, this would be bureaucratically 
complex, while still not meeting many of the objections made to the idea 
of charging a fee in the first place. 

17. If the Committee was inclined to recommend abolition of the fee (or the 
refund option), the following points should be noted: 
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• Abolition could be done without any change to the Rules (and hence 
without the Committee needing to make a specific recommendation) 
by the SPCB alone (since the Rule refers to “any” fee the SPCB 
“may” determine – i.e. it could choose to determine that there should 
not be a fee). 

• On the other hand, abolition could also be done by the Parliament 
agreeing (on the Committee’s recommendation) to remove that Rule 
– thus removing the fee permanently (together with the SPCB’s ability 
to re-instate it in the future). 

• Perhaps the best option would be for the Committee to recommend 
abolition by the SPCB first, partly because this would be quicker and 
partly because it could be done on a “trial” basis.  Then, if it proved 
successful in relation to the next couple of Bills, the Committee could 
consider (with the SPCB’s agreement) making it permanent by Rule-
change. 

• If there was still a perceived need to dissuade frivolous or vexatious 
objections, it may be possible to address this in other ways – e.g. by 
a Rule enabling the Private Bill Committee to dismiss objections at 
Preliminary Stage precisely on those grounds.  

Issue 2: Consultation of statutory bodies 

18. This issue concerns consultation by the promoter, at an early stage, of 
relevant statutory bodies.   

Current Rules and guidance 

19. The Rules make no specific mention of these bodies.  The only relevant 
requirement is that the Promoter’s Memorandum (one of the 
accompanying documents required for every Private Bill) must set out 
“the consultation, if any, which was undertaken on [the objectives of the 
Bill] and the ways of meeting them and on the detail of the Private Bill, 
together with a summary of the outcome of that consultation” (Rule 
9A.2.3(b)(iii)).  The Guidance also makes no specific mention of any of 
the statutory bodies in its commentary on this Rule (para 2.15). 

Evidence 

20. The Committee took evidence from the three main statutory bodies who 
are routinely consulted in comparable processes (e.g. local planning 
inquiries) – SEPA, SNH and Historic Scotland.  All three argued for being 
better consulted by promoters at an early stage, so that the onus was not 
on them to find out about the Bill.  The particular concern of SEPA was to 
have a right to comment (for a minimum period of perhaps 28 days) on 
the draft Environmental Statement in specified circumstances (i.e. in 
circumstances in which they are statutory consultees under town and 
country planning legislation).   
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Options for change 

21. The Rules cannot directly regulate what goes on outside the Parliament, 
including what promoters do prior to introducing a Bill.  But the Rules 
could require promoters to state, in the Memorandum, that they have 
consulted relevant statutory bodies (and when, and with what results).  
Since the Memorandum would not comply with the Rule if such a 
statement was not included (and since a Bill cannot be introduced unless 
its accompanying documents comply with the Rules), this would in effect 
oblige the promoter to notify those bodies within that timescale. 

22. Any such Rule-change would presumably apply only in the case of works 
Bills (that is, a Private Bill which seeks to authorise the construction or 
alteration of such classes of works as may be determined by the 
Presiding Officer or the compulsory acquisition or use of any lands or 
buildings” – Rule 9A.2.3(c)) – since these are most likely to have a direct 
impact on the use of land or of historic buildings.  It might also be 
necessary to include a definition (or provide for a definition to be 
determined) of the types of provision in a works Bill that would trigger a 
requirement to consult SEPA and SNH about the possible environmental 
impact. 

Issue 3: Environmental Statement  

23. The other main issue raised by the statutory bodies was about the 
Environmental Statement, and whether its specification is adequate. 

Current Rules and determination 

24. Rule 9A.2.3(c)(iii) – which applies only to works Bills – requires an 
Environmental Statement to be provided on introduction “setting out such 
information on the anticipated environmental impact of the Bill as the 
Presiding Officer may determine”. 

25. The relevant determination (set out in Annex N to the Guidance) simply 
states that the ES must contain “all of the information set out in Schedule 
4 to the Environmental Impact Assessment (Scotland) Regulations 1999 
(SI 1999/1).” 

Evidence 

26. SNH pointed out in its evidence that Schedule 4 is only one part of the 
overall EIA process, from which Private Bills are otherwise exempt.  
Regulations that aim to ensure that all development complies with the 
EU Habitats Directive also exempt Private Bills, creating the risk that 
these works, unlike those given approval through other processes, might 
go through without their potential impact on sensitive environmental sites 
being adequately considered. 
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Options 

27. There are complex issues raised here about the interaction of existing 
legislation in the context of development applications (as SNH’s 
evidence makes clear), and it may be that some of the concerns raised 
could only be fully addressed through further legislation.  But there would 
appear to be scope to achieve some of what SNH seeks through a 
revised determination on the information to be contained in the 
Environmental Statement. 

Issue 4: Outline Business Case 

28. This issue concerns whether an outline business case should be added 
to the list of accompanying documents required on introduction, in the 
case of a works Bill. 

Current Rules and guidance 

29. The current Rules require any works Bill to be accompanied by an 
Estimate of Expense and Funding Statement (EEFS).  This must set out 
“the estimated total cost of the project … and anticipated sources of 
funding … and such other financial details as the Presiding Officer may 
determine”.   

30. Under a determination made by the Presiding Officer in 2000, the 
additional details are: 

• “a detailed cost breakdown of each element of the project; and 

• estimates by the promoter of the timescales over which costs would 
be expected to arise and an indication of the margins of uncertainty in 
any such estimate” (Guidance on Private Bills, Annex L). 

31. To date, EEFSs have usually been short documents (e.g. 1½ pages for 
the Waverley Bill and 2 pages for each Tram Line Bill), giving only a 
high-level breakdown of the costs and funding sources. 

Outline Business Case 

32. Any substantial works Bill will be part of a bigger project management 
exercise.  The key document within the project management process is 
the business case: this is an evolving document, which according to the 
Office for Government Commerce, starts out as a high level summary of 
possible options to meet the business need, further high level 
investigation as a Strategic Outline Case, then developing into an Outline 
Business Case with indicative costs and finally a Full Business Case with 
the indicative information confirmed.   The business case considers five 
perspectives – strategic fit, options appraisal, affordability, achievability 
and commercial aspects (where there is an external procurement).   

33. In the case of the Waverley Railway (Scotland) Bill, the Committee felt it 
necessary to ask the promoter to provide a copy of the Outline Business 
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Case in order to enable members properly to assess the financial 
viability of the project.  It was supplied, but the delay in securing it made 
the Committee’s job more difficult, and the fact that it was not an 
accompanying document meant that it was much less accessible to other 
interested parties who, arguably, may have found this useful when 
considering whether to object to the Bill.   

34. In the case of the two Edinburgh Trams Bills, an “Updated Preliminary 
Financial Case” was received a couple of months following the 
establishment of the two Committees.  This was published in advance of 
the Outline Business Case.  

35. Given the evolving nature of the business case, an issue for the 
Committee to decide is the level of information which the promoter 
should be asked to provide (at the point of the Bill’s introduction) in order 
to allow the Committee to fulfil its functions.  It would need to be 
recognised that any document provided on introduction could be 
significantly out-of-date by the time a Private Bill Committee came to 
examine it in detail.    

36. If the Committee wished to require any works Bill to be accompanied on 
introduction by a business case document (for example an OBC), this 
would require amendment to Rule 9A.2.3(c).  Whatever document the 
Committee decides upon could either be an additional document to the 
EEFS, or could supersede it (perhaps with the information that the EEFS 
must currently include as a component part, or summary, of this 
Business Case document). 

37. It would also be important to ensure that the business case document 
was defined sufficiently accurately to ensure that all the relevant 
information was included, but in such a way as not to require promoters 
to carry out significant additional work (i.e. so that they would be able 
simply to re-package the information already prepared for other 
purposes).  Given the complexity of this task, it might be better for the 
Rule to include a power for the Presiding Officer to determine the precise 
contents of the document. 
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PROCEDURES COMMITTEE 
 

Private Bills inquiry 
 

Review of Transport and Works Act 1992 – note by the Clerk 
 

Purpose 
 
This paper has been prepared in response to a request by Mark Ballard (following 
the meeting on 21 December 2004) for more information about the extent of the 
changes to the TWA system recommended by the consultants appointed to review 
the Act.  Paper PR/S2/04/13/3 also contained information on this topic. 

 
Review of system for making TWA orders 

 
MVA, a consultancy firm, was asked to review the efficiency and effectiveness of 
the TWA system and to make recommendations for improving and speeding up the 
process. 
 
Their report, published in February 2002, makes 55 recommendations, as set out 
in the Summary of the report which is reproduced in the Annexe. 
 
Department for Transport action following review 
 
In response to a request by the clerks for information relating to the review of the 
TWA, the TWA Orders Unit provided the following response: 
 

“Following consideration of the MVA report, the Department for Transport (DfT) 
has been taking forward a number of recommendations which require 
amendment to the relevant secondary legislation: 
 
• Following public consultation in late 2003, new Inquiries Procedure Rules for 

TWA cases came into force on 23 August 2004, and new Applications and 
Objections Procedure Rules are currently being drafted. 
 

• Public consultation is currently taking place on proposed new Model 
Clauses, taking account of changes in policy and legislation since they were 
last published in 1992. 
 

• The TWA Guide to Procedures has been comprehensively revised and 
updated, with particular emphasis on the importance of proper consultation 
and preparation before an application is made, so as to minimise delays 
during the statutory process.  

 
Because of the need to prioritise effort by concentrating on changes which are 
most likely to deliver real benefits within a reasonable timescale, DfT has 
focused on improving the secondary legislation and its guidance, rather than 
taking forward changes to the Act itself.  DfT was not in any event convinced 
that some of the recommended changes to the primary legislation, such as 
making the TWA process a “one stop shop”, would deliver worthwhile benefits, 
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as there would be a serious risk of over-complicating an already complex 
process.   
 
To the extent that it is accepted that some changes to the Act would be 
beneficial, this has not been seen as a priority given other competing pressures 
on the UK Parliament’s legislative programme.  However, were a TWA 
equivalent to be introduced in Scotland, this would present the opportunity to 
discuss with DfT officials in the TWA Orders Unit what changes they would now 
make to the Act if they were starting afresh.” 
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Annexe: Extract from “Review of system for making orders – Final Report 
(Summary)” 
 
Introduction 

MVA, with associated consultants CVRL, Adams Hendry and Rees and Freres, 
were appointed by the Department for Transport, Local Government and the 
Regions (DTLR) to undertake a Review of the Transport and Works Act, 1992 
(TWA).  The Review forms part of the Government's Modernising Planning agenda 
and follows its proposals for streamlining the processing of major infrastructure 
projects through the planning system. 
 
The main aim was to review the efficiency and effectiveness of the present TWA 
system for authorising certain types of transport and other works and to make 
recommendations for improving and speeding up the process.  
 
The approach of the project team has been to engage TWA stakeholders in 
identifying the issues and then, subsequently, in preparing proposals for improving 
the TWA order-making process. We considered that this would be the appropriate 
way of ensuring that experience gained over the past nine years could be 
assimilated and then exploited to reach conclusions. In reaching our 
recommendations, we have been aware of the need to ensure that the interests of 
objectors as well as promoters and other affected third parties are properly met 
and that the consent and Orders achieved through the TWA system satisfy 
promoters' requirements. 
 
We recognise that our recommendations will affect DTLR staffing and procedures 
as we consider this to be necessary if the aim of improving efficiency and 
effectiveness is to be achieved. 
  
The key recommendations are: 
 
• extensions of powers under the Act to cover transport systems which are part 

guided and part free running on street, to transfer powers under a TWA Order 
from one body to another body and to enable public bodies to enter land for 
survey work; 

• extensions of powers under the Act to provide a One-Stop Shop for Orders 
embracing consents, closures and compulsory purchase currently under the 
provisions of other Acts and procedures; 

• more comprehensive consultation prior to submission of an Application, the 
need for consistency between SRA plans and local development plans and for 
a clear statement from the Secretary of State on the scope of the Environmental 
Assessment; 

• alterations to the 2000 Rules dealing with Applications to include better use of 
IT and provision of a Statement of Aims and a Summary Report on 
Consultation; 
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1. 

• the continued advantage of Parliament's endorsement of the principle of 
projects of major national importance but extended to include schemes of major 
regional importance; 

• encouragement of direct negotiation as the best means of resolving objections; 

• the Front-Loading of consideration of TWA Applications by DTLR officials, a 
tighter control on matters that should not need further investigation at Decision 
stage and a regular reporting on progress at this Stage to promoters; 

• an assessment of TWA Unit resourcing and processing practice; 

• improved Good Practice Guidance including case studies. 

We list our recommendations under the following headings: 
• the extent of the powers within the Act; 

• the one-stop shop: consents under other enactments; 

• tasks for the promoter prior to making an Application; 

• the preparation of the Application; 

• the optional Parliamentary Stage; 

• actions by the promoter to resolve objections and preparation for an Inquiry; 

• the conduct of the Inquiry and alternative procedures, i.e. written 
representations and hearings; 

• the consideration of the Inspector's Report, the resultant decision by the 
Secretary of State and possible further actions required by the Secretary of 
State post-decision; 

• DTLR resourcing and processing; 

• Good Practice Guidance and Training. 

Extent of powers within the Act 
We recommend that the ambit of the TWA should be expressly extended— 

• to enable a TWA Order to authorise transport systems which partly use a 
mode of guided transport and are partly free running without the need to 
demonstrate that the free running element of the system is ancillary to the 
guided transport element; 

• to include provision for matters which have a transport purpose and are 
related to and connected with a transport system falling within section 
1(1)(a) to (d) as well as matters which are merely ancillary to such a system. 
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2. 

3. 

4. 

5. 

6. 

7. 

8. 

1. 

2. 

3. 

We recommend that section 1(1)(d) is amended to cover all present and future 
modes of guided transport. If the power to prescribe modes of guided transport 
is to be retained, the power should be exercisable by statutory instrument 
without parliamentary procedure. (para 5.2.16) 

We recommend that section 3(1)(b) should be amended so as to authorise the 
construction or operation of the works there described rather than just "the 
carrying out" of those works. (para 5.2.21) 

We recommend that sections 3(1)(b)(ii) and 4, which provide for the Secretary 
of State by order made by statutory instrument to prescribe descriptions of 
works interfering with navigation, be repealed with the effect that all works 
interfering with rights of navigation falling within section 3(1)(b)(i) would be 
covered by section 3. (para 5.2.25) 

We consider that the key issue of transferability of powers should be put 
beyond doubt and recommend that section 5 of, and Schedule 1 to, the TWA 
be amended to include express provision to enable the Secretary of State  to 
include in a TWA Order provision for the transfer of powers conferred on one 
body by a TWA Order to another body or bodies. (para 5.3.10) 

We recommend that the TWA is amended to enable statutory bodies and 
prospective non-statutory promoters to enter land for the purpose of carrying 
out preliminary surveys and assessments relating to proposals to carry out 
TWA works. (para 5.3.19) 

We consider that paragraph 17 of Schedule 1 to the TWA should be expressly 
expanded to allow provision to be made in TWA Orders requiring the consent of 
third parties to be obtained in appropriate circumstances. (para 5.3.22) 

We recommend that the Secretary of State continues to determine all TWA 
applications. (para 5.4.4) 

The One-Stop Shop: Consents under other enactments 

We recommend that consideration is given to extending the TWA to enable a 
TWA Order to authorise station, network and other railway closures currently 
required to be authorised under the Railways Act. If it is concluded that that 
would not be administratively practicable, the closure and TWA procedures 
should be assimilated so as to provide for the closure application to be referred 
to the Secretary of State for decision and considered at the TWA Inquiry rather 
than being the subject of a separate hearing. (para 6.2.16) 

We recommend that in the case of a major railway project there should be a 
high level process for determining any changes to access agreements granted 
under the Railways Act 1993 which would arise as a result of the project. Issues 
dealt with by that process should be excluded from the remit of the TWA 
Inquiry. (para 6.2.22) 

We recommend that procedures be amended to enable promoters to make an 
application for listed building and conservation area consent directly to the 
Secretary of State where the consent is required in consequence of proposals 
included in a TWA Order. (para 6.3.6) 
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5. 

1. 

2. 

3. 

4. 

5. 

1. 

We recommend that, to the extent that section 5(3) of the TWA is thought not to 
be wide enough to enable provision under the Road Traffic Regulation Act 1984 
to be made, the TWA should be amended to enable the Secretary of State to 
include provision which would otherwise require authorisation under the 1984 
Act. (para 6.4.3) 

While we consider that the terms of section 5(1) and (3)(a) are already wide 
enough to enable TWA Orders to make provision removing the need for 
separate consents under other enactments for which provision is not made in 
the TWA, we recommend that if other amendments to the TWA are made the 
opportunity is taken to include express provision to that effect in Schedule 1. 
(para 6.5.2) 

Pre-Application 

We consider that good pre-Application consultation is important in reducing the 
time taken at Public Inquiry and the subsequent determination of the Order 
application by the Secretary of State and recommend that a Summary Report 
on this Consultation be included with the Application and required in the 
Application and Objections Procedure Rules. (para 7.1.3) 

We consider that a national railway strategy is a pre-requisite to the effective 
safeguarding of land for railways in development plans and recommend the 
inclusion of an up-to-date statement of national railway projects in development 
plans. (para 7.2.8) 

The scope and form of consultation requires considerable judgement on behalf 
of prospective applicants and for all but the smallest schemes, we recommend 
the appointment of a consultation manager and the adoption of a consultation 
strategy to improve the efficiency of the application process and that this be 
included in Guidance. (para 7.3.2) 

We welcome the initiative of the TWA Unit in offering pre-application scrutiny of 
draft TWA Orders. We recommend that promoters are encouraged to make use 
of this facility and that its advantages should be explained in Guidance but that 
the pre-application submission of a draft Order to the TWA Unit should not be a 
requirement. (para 7.5.5) 

We recommend the earlier involvement of design and build contractors in the 
Order Application process to assist in the speedier implementation of Order 
Application projects. (para 7.6.4) 

The TWA Application 

We recommend that DTLR Guidance should request promoters to submit (para 
8.1.7): 

• a "precedent order" indicating any departure from the model clauses 

• a brief explanation of the reason for any departure from the model clauses 
and any precedent for it 

6 
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6. 

7. 

8. 

9. 

1. 

2. 

• an explanation of the legal need or justification for each provision of the 
Order. 

The current model clauses were prescribed over nine years ago. We 
recommend that they should be updated to reflect changes to legislation and 
policy; and that they should be regularly reviewed so that they retain maximum 
relevance. (para 8.1.9) 

We recommend that the lists of bodies in Schedules 2, 5 and 6 of the 
Applications and Objections Procedure Rules be reviewed in line with the 
Planning Green Paper. (para 8.3.7) 

We recommend that the Rules are amended to enable service of documents to 
be effected electronically in the case of statutory and other public bodies who 
expressly agree to accept service by this mode. (para 8.3.11) 

We recommend that the requirement in Rule 13(6)(d) is modified so that, as in 
the case of Rule 13(6)(g), it only requires so much of that information to be 
served as is relevant to the category concerned. (para 8.3.14) 

We recommend that the Rules are modified so that, as an alternative, it is 
possible to publish the notice in a national, as opposed to a local, newspaper. 
(para 8.3.18) 

We recommend that Rule 10(2)(b) be revised to include a document setting out 
an explanation of the legal effects of each provision in the Order. (para 8.4.3) 

We agree that the production of a Statement of Aims with the Application 
documents would help interested persons to gain a quick overview of the 
project and we recommend that the Rules should be amended to require such a 
document to be deposited with the TWA application. (para 8.4.7) 

We recommend that Rule 18 is extended to give the Secretary of State a more 
general power to waive the requirements of the Rules in certain circumstances. 
(para 8.5.6) 

Parliamentary scrutiny 

We agree that Parliament's endorsement of the principle of, and need for, a 
project of major importance would add weight and accountability to the decision 
making process. This would contribute to the streamlining of decision making 
and, by providing some degree of certainty at a relatively early stage, facilitate 
the financing and implementation of schemes of strategic importance to the 
economic development of the country. (para 9.6.2) 

We consider that the parliamentary approval process should incorporate the 
following features (para 9.6.3): 

• Parliament's endorsement of the principle of, and need for, an individual 
project should be carried out within the framework of published national 
policy. 
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• The parliamentary approval process should provide a full opportunity for all 
interested parties to make their views known to Parliament so that these can 
inform parliamentary consideration of the project. 

• The parliamentary debate of the motion approving the principle of the 
project should be preceded by more detailed parliamentary scrutiny at which 
the representations referred to above are considered. 

• The parliamentary approval of the principle of the scheme should be 
followed by consideration of the detail of the scheme at a Public Inquiry. 

• The remit of the Inquiry should include the detailed alignment of the project, 
the hearing of representations on site specific matters and consideration of 
specific environmental impacts and proposed mitigation measures (including 
critical examination of the Environmental Impact Assessment carried out for 
the project and the Environmental Statement produced in its support). 

• The Inspector should be precluded by his terms of reference from 
considering matters which have been addressed by Parliament's approval of 
the principle of the project. Accordingly the Inspector should have power to 
refuse to hear evidence on such matters. 

We think that the benefits of the new procedure should not be confined to 
schemes of "national significance" in view of the restrictive interpretation which 
has been placed on that term. In the context of transport schemes, we 
recommend that the new procedure - or an extended section 9 procedure - 
should also apply to schemes which are of regional significance. (para 9.6.5) 

We recommend that (para 9.6.6): 

• the new procedure – or an extended section 9 procedure – should apply to 
schemes of regional, as well as national, significance; 

• criteria should be set out in primary or secondary legislation to indicate how 
the Secretary of State should exercise his discretion; 

• promoters should be required to submit a statement with the Application 
documents indicating whether they consider that their TWA proposals fall 
within those criteria; 

• objectors and other persons should be given an opportunity to comment on 
that statement before the Secretary of State determines whether the 
proposals qualify for parliamentary scrutiny. 
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Pre-Inquiry 

The study team's recommendation is that the best opportunity for resolving 
objections arises from direct negotiation between the applicant and the 
objector. This requires the applicant to take a positive approach to resolving as 
many objections as possible prior to the Inquiry with a regular review of the 
success in achieving this goal. Good practice includes the assignment of a 
member of the project team to act as an objection manager for each individual 
objector during the pre-Inquiry period. (para 10.2.4) 

An HMRI Audit Report would cover infrastructure to be included in an Order 
Application and could improve the promoter's certainty that his scheme is 
meeting HMRI requirements and we recommend that introduction of this report 
be considered by DTLR. (para 10.3.6) 

Inquiry/Alternative Procedures 

The Transport and Works (Inquiries Procedure) Rules 1992 (S.I. 1992 No.2817) 
should be revised to take account of the changes made in the Town and 
Country Planning (Inquiries Procedure) (England) Rules 2000 (S.I. 2000 
No.1624). (para 11.3.1) 

We recommend that the Rules are amended so that the requirements to serve 
documents on objectors are limited to the documents which relate to the subject 
matter of each objection. (para 11.3.2) 

We recommend that the appropriate means for meeting the IT requirements for 
TWA Order processing be investigated. The system should be designed for all 
forms of documentation including design drawings. (para 11.4.13) 

Our recommendations to minimise the chances of delay to an Order application 
due to late objections are twofold (para 11.5.4): 

• for the applicant to consult potentially affected parties extensively prior to 
the Order application; and 

• for the TWA Processing Unit to use discretion in the registering of late 
objections against a set of criteria that may include the raising of relevant 
new issues or direct property impacts. 

We think that it is in the interests of all parties that promoters should have the 
ability to respond to points made by interested parties and by the Inspector by 
offering amendments to the TWA submission or to correct errors. We 
recommend that procedures are introduced to enable such amendments to be 
made and, if it is thought necessary, for the requisite powers for the making of 
rules for such procedures to be included in the TWA. (para 11.6.12) 

We recommend that, when the Transport and Works (Inquiries Procedure) 
Rules 1992 are revised, they are extended to include reference to written 
representation procedures, informal hearings and the use of mediation. (para 
11.8.8) 
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The need for the draft Orders is clearly an important consideration. We 
recommend that this aspect should be addressed fully at the time of Application 
and assessed at a Public Inquiry, as it is a matter within the competence of the 
Inspector. Alternative designs and amendments to Orders should also be 
considered at the Inquiry and not left untested for the Secretary of State's 
Decision. (para 11.9.2, 11.9.3) 

Decisions and Post-Decisions 

The Front Loading of consideration by DTLR officials of TWA applications will 
enable the officials to identify at an early stage any issues which arise from the 
terms of the draft Order which, in their view, will require a special consideration. 
We recommend that such matters should be specifically set out in the 
Statement of Matters prepared prior to the Inquiry. (para 12.1.7) 

We recommend that the guidance given to Inspectors should explain the level 
of detail which is required to support a recommendation to include additional or 
modified works. (para 12.1.10) 

If section 22 could be viewed in isolation, we would recommend the omission of 
the words "either before or" in section 22(3). However section 22 has the same 
effect as certain other equivalent statutory provisions, for example paragraphs 2 
to 4 of Schedule 2 to the Highways Act 1980. We do not think it would be 
appropriate to amend section 22(3) without a general review which we 
recommend. (para 12.2.6) 

We recommend that TWA powers and related consents are granted for a period 
which, while taking into full account the need to minimise blight, is long enough 
to allow a realistic opportunity for the project in question to be implemented. 
This could, in the case of a major scheme, be as long as ten years. We also 
recommend that this principle is reflected in Guidance. (para 12.3.10) 

We consider that the promoter should be made aware that it is his responsibility 
to consult properly on any amendments to Orders and designs affecting the 
Environmental Statement before he can expect a Decision from the Secretary 
of State. Some of the amendments to Orders that currently require to be 
scrutinised during the Decision stage are protective provisions for Statutory 
Undertakers. We recommend that consideration should be given to proposing 
that separate legal agreements between promoter and Statutory Undertaker are 
prepared instead of protective provisions so as not to delay the TWA process 
by requiring assessment of amendments to Orders at the Decision stage. (para 
12.4.2) 

Our view is that only objections due to changed circumstances should be 
considered by DTLR. We recommend that a precise definition of "changed 
circumstances" be determined and included in Guidance. (para 12.4.3) 

DTLR resourcing and processing 

If DTLR comments on the need for and content of the provisions of a draft 
Order are not addressed, then we recommend that the promoter should be 
informed in writing that there may be delays at the Decision stage. (para 13.3.8) 
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The current TWA Unit targets for the period between receipt of information and 
Decision by the Secretary of State are not generally being met. There seems no 
benefit in reviewing these targets until at least one year after this Review's 
recommendations are implemented. We recommend that the Case Officer 
should be required to write to the promoter and interested parties if the target is 
not going to be achieved with a brief explanation of the reason for the delay and 
a revised forecast of when the Decision will be provided. (para 13.3.11) 

There may be scope for developing the PINS software package to provide an 
improved DTLR database for logging and managing representations, 
processing tasks for standard letters and forms and storing Application 
documents and we recommend this be investigated. (para 13.3.12) 

We recommend that there be an assessment of the DTLR TWA Unit resourcing 
and processing practice concentrating on (para 13.4.3): 

• training needs for staff; 

• scope for outsourcing whilst achieving centres of excellence; 

• need for appointment of Case Officers and clarification of their 
responsibilities; 

• implications for resourcing of the One Stop Shop approach; 

• management measures to deal with cases where Decision times are 
expected to exceed targets. 

Good Practice Guidance and training 

Stakeholders have expressed the need for clarification of certain aspects of the 
process. We have identified three immediate areas where clarification would be 
of benefit and recommend that consideration be given to preparing short 
supplementary documents (leaflets or booklets) covering these topics in the 
short term (para 14.1.3): 

• Granting of Waivers by DTLR; 

• Financial and Economic Assessment by DTLR Local Transport Policy Unit; 

• Procedures for Consultation, Negotiation and Mediation. 

We recommend that a document (booklet) be prepared in the short term with 
examples of good practice from experience. This document would supplement 
the current Guidance. (para 14.1.6) 

Repeating the TWA Seminar, every one or two years, could be a useful means 
of spreading experience of recent Applications and of updating stakeholders on 
changing circumstances and we recommend that this is considered by DTLR. 
(para 14.2.2) 
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4. The view has been expressed by stakeholders that Programme Officers need 
training for the specialist requirements of a Public Inquiry for a TWA Application. 
We recommend that the need for this training be considered by DTLR. (para 
14.2.7) 
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PROCEDURES COMMITTEE 
 

Sewel Convention inquiry 
 

Note on possible further witnesses 
 
Background 
 
1. At its last meeting, the Committee made a number of decisions on the 

politicians it wished to invite to give oral evidence in relation to the inquiry on 
the Sewel Convention.  The Committee also agreed to defer a decision on 
those academics and commentators that might be invited until further 
information was available.  This paper therefore contains information on the 
roles of these potential witnesses and provides an indication of their published 
works in this field.  Where possible, the relevant published material referred to 
is provided in the separate Committee papers. 

 
2. At that same meeting, the Committee also agreed it would be useful to receive 

an informal briefing session on the workings of the Sewel Convention prior to 
the start of the oral evidence taking sessions.  The Clerks are currently taking 
forward arrangements for this and an indication of the progress to date is 
included below.  

 
Possible witnesses – academics and commentators 
 
3. The following individuals were suggested as potential witnesses at the last 

meeting.  
 

Professor Michael Keating and Dr Paul Cairney – Both from the Department 
of Politics and International Relations, Aberdeen University.  Professor Keating 
is also Head of the Department of Political and Social Sciences at the European 
University Institute in Florence, which may have a bearing on his availability to 
attend a future meeting.  They jointly produced an article entitled Sewel Motions 
in the Scottish Parliament (attached as paper PR/S2/05/2/5), which was 
published in the journal Scottish Affairs, Issue 47, Spring 2004 (and is 
reproduced with permission). 

 
Professor Robert Hazell – Director, Constitution Unit, University College 
London.  The Constitution unit of the UCL is the primary focus for discussions 
on constitutional affairs for the whole of the UK and Professor Hazell’s work 
focuses on the implications of devolution from a Westminster perspective.  He 
is currently editing a book, which is scheduled for publication in the next few 
months, on this topic.  The chapter on the Sewel convention is being prepared 
by Barry Winetrobe, Lecturer in Public Law at Glasgow University.  Other 
chapters are being written by Professor Alan Page and by Professor Hazell 
himself.   

 
Professor Alan Page – Faculty of Law, Dundee University.  Professor Page 
was a specialist adviser to the House of Commons Select Committee on 
Scottish Affairs (1993-97), and is the Scottish partner in the Law and Devolution 
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project at The Constitution Unit, UCL.  He submitted a Memorandum and 
Evidence for the House of Lords Constitution Committee inquiry on Devolution: 
Inter-Institutional Relations in the United Kingdom.  Professor Page was also 
joint author of an article entitled Scotland’s Other Parliament: Westminster 
Legislation about Devolved Matters in Scotland since Devolution, published in 
the journal Public Law in Autumn 2002.  Both articles are reproduced (with 
permission of the publishers) as paper PR/S2/05/2/6.   
 
Chris Harrop – While on student placement with the Executive from the 
University of Edinburgh he carried out a major study of Sewel motions during 
Session 1.  A copy of that study, entitled The Sewel Convention: An 
Assessment of the Process of Westminster Legislating on Devolved Matters, 
April 2004, is attached as PR/S2/05/2/7.  Mr Harrop has now completed his 
studies and is working in England, but has indicated his willingness to give oral 
evidence if invited to do so. 

 
Gerry Hassan – Author of various articles on the subject, concentrating mostly 
on the political aspects.  His article Scotland’s Copycat Parliament, which 
appeared in The Herald on 4 September 2002, and his article Part time parly?, 
which appeared in Holyrood magazine on 6 December 2004, are attached as 
paper PR/S2/05/2/8. 

 
4. Committee members are invited to indicate which, if any, of these individuals 

they wish to invite to give oral evidence in relation to the inquiry on the Sewel 
Convention.   

 
Informal briefing session 
 
5. A provisional date of Tuesday 22 February has been set for the informal 

briefing session.  The session is expected to start at 10.15 am and to run until 
around noon.  It is proposed that the session focuses on the arrangements 
surrounding the handling of Sewel motions both by the Scottish Executive and 
by the Scotland Office, we are therefore planning to invite officials from both 
administrations to give presentations and to answer questions.   

 
6. Members are invited to indicate whether they are content with the proposed 

arrangements.   
 
7. It is anticipated that formal oral evidence will begin at the Committee’s meeting 

on 1 March.   
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Professor Michael Keating & Dr Paul Cairney – article courtesy of Scottish 
Affairs journal 

SEWEL MOTIONS IN THE SCOTTISH PARLIAMENT 
Paul Cairney and Michael Keating 

THE SEWEL CONVENTION 

One of the most controversial aspects of Scottish parliamentary procedure since devolution has been the 
use of Sewel motions, whereby the Scottish Parliament agrees to Westminster legislating in devolved 
matters. It was originally envisaged that this procedure would be exceptional, yet in the first session forty 
one were passed, provoking criticism that Holyrood was dodging its responsibility, becoming a ‘copycat 
Parliament’ and undermining the principles of devolution. Gerry Hassan (2002) makes much of the fact 
that the Scottish Parliament was passing almost as many Sewel motions as full Acts. The SNP have also 
been highly critical of the procedure on principle. They argue that more distinct Scottish solutions should 
be found for Scottish problems and that, even when Holyrood is adopting the same policy as Westminster, 
it should pass its own legislation . Academic commentators have criticized the procedure as weakening 
parliamentary scrutiny (Page 2002) and some lawyers and interest groups complain that the mixture of bits 
of Westminster and Holyrood legislation makes the statute book untidy and difficult to follow. Scottish 
ministers, on the other hand, have defended the practice, arguing that the opposition has exaggerated the 
problem and insisting on a pragmatic approach that saves parliamentary time by not duplicating legislation 
that is effectively identical on both sides of the border. Further, this debate shows no sign of abatement. 

Table 1 
Types of Sewel Motion (Process) Outcomes 

Motion Formally Opposed Motion Debated In Chamber Motion Debated In Committee 
(1) SNP Opposition to use of Sewel Motions (4) Amendment proposed but 

motion not formally opposed 
(7) Motion discussed in committee 
and ‘rubber stamped’ 

Food Standards Act 1999 Race Relations Act 2000 Sea Fishing Grants Act 2000 
Financial Services and Markets Act 1999 (5) Sewel debate but no formal 

opposition 
Representation of the People 

Electronic Communications Act 1999 Criminal Justice and Courts Service 
Act 2000 

Political Parties, Elections and 
Referendums Act 2000 (2/2) 

Limited Liability Partnerships Act 1999 Adoption and Children Act 2002 (2/3) Learning and Skills Act 2000 
Regulation of Investigatory Powers Act 2000 Anti-Terrorism, Crime and Security 

Act 2001 
Insolvency Act 2000 

International Criminal Court Act 2001 NHS Reform and Health Care 
Profession Act 2002 

Care Standards Act 2000 

Criminal Justice and Police Act 2001 Police Reform Act 2002 (1/2)  Culture and Recreation Bill 
(Withdrawn) 

Anti-Terrorism, Crime and Security Act 2001 Sexual Offences Bill 2003 Railways and Transport Safety Act 2003 
 
continued 
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Adoption and Children Act 2002 (1/3) (6) General debate, no significant 

opposition 
 

Police Reform Act 2002 (1/2) Health and Social Care Act 2001  
Extradition Bill 2002 Tobacco Advertising and Promotion 

Act 2002 
 

Criminal Justice Bill 2002 International Development Act 2003  
(2) SNP Opposition to issue (and Sewel) Local Government Act 2003  
Government Resources and Accounts Act 2000   
Outworking (Withdrawn Private Member’s Bill)   
Armed Forces Act 2001   
Enterprise Act 2002   
Private Hire Vehicles Act 2002   
Waste and Emissions Trading Bill 2002   
Crime (International Co-operation) Bill 2002   
(3) Issue opposed by Conservatives   
Sexual Offences (Amendment) Act 2000   
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Table 2 
Sewel Motion Types/ Characteristics 

Convenience/ Expediency Entangled responsibilities Cross-border/ UK body. 
Administrative 

Safeguard powers or give powers 
to ministers 

Representation of the People  Regulation of Investigatory 
Powers 

Food Standards Electronic Comm’n 

Anti-Terrorism, Crime and Security  Criminal Justice and 
Courts Service 

Financial Services and Markets Political Parties, Elections and 
Referendums (2) 

Sexual Offences (Amendment) Tobacco Advertising and 
Promotion 

Race Relations (Part of) Health and Social Care 
Modernisation 

 International Criminal 
Court 

Insolvency NHS Reform and Health Care 
Profession 

 Outworking 

 

Care Standards Private Hire Vehicles  

 Criminal Justice and Police Government Resources & 
Accounts 

Extradition  

 

continued 

   

 Armed Forces Sea Fishing Grants Waste and Emissions Trading (Bill) 

 Adoption and Children (3) (Part of) Health and Social Care 
Modernisation 

Local Government (Bill)  

 Proceeds of Crime Culture and Recreation  

 Crime (International Co-
operation) 

Police Reform (2)  

 Sexual Offences   

 Limited Liability 
Partnerships 

  

 Learning and Skills   

 Criminal Justice   

 International Development   

 Enterprise   

 Railways and Transport 
Safety 

  

 

Our analysis (of the first full session) shows a complex picture. Certainly Sewel resolutions have been used 
more than expected, but comparing them to the number of Acts passed by the Parliament is highly 
misleading, since Sewel resolutions usually apply only to parts of an Act and some Acts will have more 
than one resolution, to deal with individual sections. Moreover, of the forty one Sewel motions, slightly 
less than half (twenty) were formally opposed. Of these twenty, nineteen were opposed by the SNP, 
thirteen of these because of the objection to Sewel motions in principle. SNP opposition to the remaining 
six was based on the use of a Private Member’s Bill, the argument that the issue should be legislated for in 
Scotland, and/ or the argument that the motion is not competent. Not surprisingly, the Conservatives do not 
oppose Sewel motions on principle. However, they did oppose one motion based on the issue of reducing 
the age of homosexual consent.  
Twelve Sewel motions were debated in the chamber but not formally opposed. Of these, one case involved 
an SNP attempt to amend, but not formally oppose, the motion, seven motions invoked general SNP 
disapproval of the Sewel motion process but support for the issue involved, and four were debated in 
general with no significant opposition. Finally, nine Sewel motions were not discussed in the chamber. 
Rather, they were taken with no significant opposition in committees and subsequently rubber stamped in 
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the chamber. These figures serve to at least qualify the debate on the numbers of Sewel motions. 
Approximately half of these motions were either not considered important enough to debate in the chamber 
(by any MSP since this is an open process), or were debated but not formally opposed.  

TYPES OF SEWEL MOTION 

The raw numbers of motions also obscure significant differences in their type and scope. We have 
categorized them under four headings. The first is where the Scottish Executive has decided to adopt the 
same policy as London, and go for a single Act for reasons of convenience. The second, by far the largest, 
arises from the entanglement of reserved and devolved functions. This is a common feature of federal and 
devolved systems of government but its scale appears not to have been foreseen. A third category concerns 
cross-border matters and administrative issues. Finally there is a group of motions that actually serve to 
safeguard devolved areas or give additional powers to Scottish ministers.  

POLICY UNIFORMITY, CONVENIENCE OR EXPEDIENCY 

There are three clear examples of resolutions to secure policy uniformity, although even here the Scottish 
Parliament retains discretion and the right to opt into or out of specific provisions of Westminster 
legislation (by means of an Executive memorandum which accompanies the motion). The Anti-Terrorism, 
Crime and Security Act 2001 was a piece of emergency legislation and a Holyrood Bill would duplicate 
many of its measures. Deputy Justice Minister Iain Gray argued that a Sewel motion was quicker and more 
efficient, while still allowing the Scottish Executive to legislate selectively: 

Our rationale for a Sewel Motion is essentially pragmatic. We have separated out those items on which 
we think there is a distinctive Scottish approach needed. We will pursue these as appropriate. On the 
others, we do not think it acceptable to delay until next year’s Criminal Justice Bill and we do not think 
that emergency legislation of our own is appropriate for proposals unlikely to differ either side of the 
Border. It is also right to move quickly and, so far as possible, on a common UK front. 
(http://www.scotland.gov.uk/pages/news/2001/11/SE4359.aspx).  

The Executive chose not to follow Westminster in three significant issues. International corruption 
provisions are excluded because of Scotland’s distinct rules of evidence and procedure, but the other two 
opt-outs – relating to policies on racial hatred, as well as new police powers to remove face-coverings – are 
policy differences. These opt-outs were set out by the Scottish Executive in a memorandum that 
accompanied the motion (http://www.scotland.gov.uk/library3/law/sewel_memo.pdf), with a Ministerial 
Working Group set up to deal with the policy differences. 

Another example of convenience, or even the exploitation of Westminster legislation to further Scottish 
Parliament aims, comes with the Representation of the People Act. This is a reserved matter that deals in 
part with provisions for postal voting, with a particular emphasis on disabled voters. The Sewel motion 
extends this provision to Scottish local government elections (since it would be an anomaly if the 
provisions were available in national but not local elections). The motion was approved without dissent by 
the Local Government Committee and passed without debate in the chamber. 

We also include in this category the Sexual Offences (Amendment) Bill to reduce the minimum age of 
consent to homosexual sex and create an offence for a person over 18 who engages in sexual activity with 
someone under 18 if they are held to be in ‘a position of trust’. It is likely that the Scottish Executive was 
keen not to be embroiled in another controversy like that over Section 28, and certainly there was a desire 
for a uniform regime. There was also, however, a technical reason for using a Sewel resolution. The 
original bill was introduced before devolution in the 1998/9 Westminster session, but defeated in the Lords. 
The government then proposed to use the Parliament Act to ensure its passage if this was repeated when it 
was reintroduced. However, this could not be done if the Scottish (or any) provisions were modified. 
Indeed, this was the stated basis for SNP co-operation. The motion does not prevent the Scottish Parliament 
from acting in this devolved area in the future. 
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ENTANGLED RESPONSIBILITIES 

Not surprisingly, most of the examples in this category relate to crime, since the boundaries are most 
blurred in this area and the issues are highly sensitive. The legislation establishing the International 
Criminal Court is a prime example of this type. The whole matter could have been handled with a Sewel 
motion, but the political importance of the issue was such that Westminster and Holyrood produced their 
own bills, albeit with similar wording. There was a Sewel motion because the competence of the Scottish 
Parliament to legislate on this matter is open to interpretation (for example, powers of arrest are devolved, 
but extradition is reserved). The Sewel motion removes doubt by asking Westminster to legislate on the 
areas with blurred distinctions of responsibility to avoid the possibility of legal challenge.  

The same can be said of the Proceeds of Crime Act 2002, although in this case no Scottish bill is put 
forward. The Sewel motion is again required because some areas – drug trafficking, money laundering and 
taxation – are reserved, whilst other civil and criminal matters are devolved. Justice Minister Jim Wallace 
argued that the motion reduces the risk of loopholes arising through the separate processes of legislation, 
since the bill aims to:  

Put drug trafficking and other crimes on to an all-crimes basis … Comprehensive UK legislation will 
therefore prove more effective and avoid the risk of inadvertent safe havens on either side of the 
border. (Official Report, 24.10.01,Vol. 3 No. 24, Col. 3250).  

The Sewel motion on the Criminal Justice and Courts Service Act 2000 is justified both by expediency and 
by the potential for loopholes. The Westminster Act deals with the strengthening of provisions, which 
address the registration and monitoring of sex offenders. Further, the equivalent legislation would not be 
possible in Scotland until at least nine months later. So Jim Wallace proposed to use the Westminster 
proposals in part as an interim measure:  

We believe that it is vital to maintain a common registration regime on either side of the border, to 
avoid any potential loopholes in enforcement. We must ensure that there is no incentive for sex 
offenders to move to a particular jurisdiction, for example, because the penalty there is lighter. There 
would also be particular difficulties if there were a requirement to notify the police when travelling 
abroad from England and Wales, but not from Scotland. (Official Report, 5.10.00, Vol. 8 No. 10, col. 
1032).  

This emphasis is continued with the Sexual Offences Bill (2003) in which measures to strengthen 
monitoring provisions (including notification procedures and the abilities of offenders to travel overseas) 
and the ‘automatic triggering’ of offences on the Sexual Offenders register are extended to Scotland with 
the Sewel motion. However, the executive also signalled its intent to maintain a Scottish approach to 
implementation. Whilst a list of offences is maintained in England and Wales to allow judges to assess the 
sexual element of a crime, the ‘common-law approach’ is used in Scotland to allow judges more discretion 
in judging cases. 

The Regulation of Investigatory Powers Bills appear to have similar problems that require Westminster 
encroachment. The bills cover clearly distinct areas, such as English and Scottish police authorities. 
However, they also refer to complex issues such as the operation of customs and excise officers (reserved) 
in the prevention of crime in Scotland (devolved), as well as Scottish police force access to UK intelligence 
sources. Jim Wallace again: 

This period of consideration has shown that although the subject matter of the Regulation of 
Investigatory Powers Bill contains areas where legislative competence is perfectly clear, there are other 
areas where the legal issues become more complex and subject to interpretation, or where the question 
whether the Scottish Parliament has legislative competence depends on the way in which the legislation 
is framed. (Official Report, 6.4.00, Vol. 5 No. 4, col. 1462).  

However, the motion does not just refer to loopholes. Wallace also argues that the appeals tribunal set up 
for individuals to complain about intrusive surveillance should be UK-wide to ensure a breadth of 
experience vested in one body. This could thus also go into our next category, as could the Criminal Justice 
and Police Act 2001, which extends mostly to England and Wales. The motions relates to the execution of 
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warrants – issued in England and Wales – in Scotland, the operation of UK enforcement agencies (such as 
the Inland Revenue) in Scotland and the UK-wide access to police information.  

The Armed Forces Act 2001 enables chief constables of police forces to request help from the Ministry of 
Defence police. It also allows the latter to enjoy equivalent powers of arrest when intervening in civilian 
disputes. The Sewel motion is again designed to ensure uniformity in these procedures and allow Scottish 
chief constables to request this help. It is a requirement of the Act that its provisions be renewed every five 
years. 

The Crime (International Cooperation) Bill legislates on issues such as cross-border evidence gathering and 
freezing and mutual assistance agreements (including the enforcement of international driving bans). It 
covers a ‘complicated mix of reserved and devolved provisions reaching across a multiplicity of 
agreements’ (Official Report, 21.11.02, Vol. 4. No. 31, col. 16099) and is again justified by the need for 
UK consistency and the potential for major criminals to exploit cross-border loopholes.  

The Tobacco Advertising and Promotion Act 2002 demonstrates a flaw in the Sewel process, which is that 
a motion does not guarantee that Westminster will carry though the relevant policy (see Keating et al 
2003). The original bill fell after the dissolution of Parliament in 2001 and the matter was pursued by SNP 
MSP Nicola Sturgeon in a Member’s Bill that was almost a carbon copy of the original (although less 
extensive because some matters covered in the UK bill are reserved). This in turn was withdrawn when the 
bill was reintroduced at Westminster. The Sewel motion was necessary in this case because, whilst issues 
such as broadcasting are reserved, other parts of the Act give Scottish ministers the power to effect 
regulations on devolved issues (putting this also into our fourth category – see below). Further, the Scottish 
Executive argue that some issues – brand sharing, distributions at nominal cost and advertising by 
electronic means – are better legislated on a UK-wide basis: 

Those are areas on which it is difficult to legislate, from both a technical and a legal standpoint, and on 
which legislation would, potentially, be difficult to enforce in a Scotland-only context. Moreover, they 
may – under the technical standards directive – require notification to the EU, which would take some 
time. We are keen that that does not delay the introduction of wider statutory controls. (Malcolm 
Chisholm, Official Report 17.1.01, Vol. 10 No. 3, col. 267) 

The Sewel motion regarding the Outworking Bill suffered a similar fate to the original Tobacco Bill. The 
bill relates to introducing regulations to prevent the advertising of fraudulent home-working schemes. 
Alasdair Morrison of the Executive argues that although this issue is devolved, the UK legislation would 
ensure quicker legislation, uniformity and the closing of loopholes (Official Report, 31.1.01, Vol. 10 No. 7, 
col. 773). However, this case is much more significant, because: (a) this relates to a Private Member’s Bill 
(albeit endorsed by the UK government); and (b) the bill was withdrawn with no prospect of being 
reintroduced.  

The Adoption and Children Act 2002 is a particularly interesting example, since it involves three Sewel 
motions passed between April 2001 and January 2002 (with the Act receiving royal Assent in November). 
The first motion was designed to allow adoption orders to be recognised in Scotland, England and Wales 
and also related to inter-country adoption practices. It allowed Westminster to strengthen legislation on 
bringing a child to the UK for adoption (following the high profile case of the adoption of the Kilshaw 
twins from the US) and to prohibit inter-country adoption advertising. The second motion allowed for the 
production of a UK list of countries with adequate adoption laws (enabling bilateral agreements). The third 
motion allowed the Westminster legislation to set up an adoption register (of children as well as 
prospective adopters) as a means to coordinate the adoption process. There are two other notable points 
about this case. It demonstrates that the passing of a Sewel motion does not preclude Scottish consideration 
of the same policy area. Indeed, Jack McConnell, then Minister for Education, announced the set-up of a 
review of Scottish adoption services to coincide with the first Sewel debate and a preliminary conclusion 
from the group supported the third motion on Scottish inclusion in the UK register. It also demonstrates the 
strained relationship between opposition party (and most notably SNP) support for the issues contained 
within Sewel motions, and the objection to the process itself, since the SNP voted for the first but against 
the other motions.  
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The Railways and Transport Safety Bill (2003) demonstrates that a Sewel motion may be required if 
reserved issues are not made explicit in enough detail. The bill addresses the application of road transport 
drug and alcohol testing provisions to marine operations. The motion is required because whilst maritime 
safety is reserved, the detail of the bill relates to the definition of marine crafts, which technically qualify as 
devolved matters because they are not explicitly covered by the reservations that relate to maritime safety 
under the Scotland Act. 

The Limited Liability Partnerships Bill dealt mostly with a reserved matter - the regulation of business 
associations, with the Sewel motion addressing the power to make regulations on the process of winding up 
a limited liability partnership (which is devolved). Similarly, the Learning and Skills Bill deals mostly with 
the set up of Learning and Skills councils in England and Wales. However, it also covers individual 
learning accounts, which has blurred lines of responsibility. The bill covers measures to pay the education 
(devolved) fees into personal bank accounts (reserved). The Sewel motion allows the details of this set up 
to be decided by Scottish ministers using statutory instruments (see below). 

The International Development Act addresses the alleviation of global poverty and the procedures through 
which the UK would contribute. Although international development is reserved, the Sewel motion is 
required to address the abilities of Scottish statutory bodies (such as the emergency services) to provide 
international assistance, since when engaging in international work, the personnel of these bodies are 
jointly employed by a central body. Many of these issues are administrative, addressing, for example, the 
effects on wages and pensions of emergency workers who work abroad. 

The Enterprise Act 2002 seeks to increase the use of administration (which protects a company from 
creditors while it restructures) and decrease the use of receivership (involving the stripping of assets by the 
main creditor, usually a bank) in corporate insolvency proceedings. The Sewel motion is required because 
whilst insolvency, company law and receivership are reserved matters, administration is devolved. 
Interestingly, the SNP voted against this motion, not because of the Sewel process, but because of its 
argument that receivership should also be a devolved issue. 

The Criminal Justice Act 2003 again demonstrates the ability of Scottish ministers to adopt a pick’n’mix 
approach to Westminster legislation. Whilst the Act deals almost exclusively with England and Wales, the 
Sewel motion extends some of these provisions to Scotland. These include the granting of police officer 
status to expert civilians involved in, for example, fraud investigations, reporting restrictions in cases where 
the prosecution may appeal an acquittal (to ensure uniformity), and the obligation of Scottish courts to 
report breaches of suspended sentences passed in England and Wales but served in Scotland.  

MOTIONS WHICH COVER UK REGULATORY BODIES OR MINOR ADMINISTRATIVE 
MATTERS 

This category includes matters of UK-wide administrative structures, and dealing with administrative 
anomalies. Sewel motions can also be used to address the problem of cross-border public authorities which 
often remain reserved but act in devolved areas. In the Care Standards Bill, the motion is used to abolish 
the (UK) Central Council for Education and Training in Social Work in part because the Westminster bill 
was at a more advanced stage than the regulation of Care (Scotland) Bill. 

The Food Standards Act 1999 set up the UK-wide Food Standards Agency following the White Paper The 
Food Standards Agency: A Force for Change (Cm 3830). The Sewel motion is required because, whilst 
food is a devolved area, the FSA would be a UK body with a Scottish arm (although Scotland and Northern 
Ireland have the competence to withdraw from these arrangements). This could also qualify under 
expediency because the Westminster Bill was at an advanced stage. 

The Financial Services and Markets Act 2000 provides the framework within which a single regulator for 
the financial services industry, the Financial Services Authority, will operate. It equips the Authority with a 
full range of statutory powers and creates the Financial Services and Markets Tribunal. The Act also 
establishes the framework for single ombudsman and compensation schemes. The Sewel motion is used 
because the act deals with bankruptcy law, which is devolved. The FSA will have the power to petition for 
the bankruptcy of a sole trader. In Scots law, bankruptcy is normally a creditor-driven process. Angus 
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Mackay (Deputy Minister of Justice) states that the act creates a precedent in Scots bankruptcy law, as the 
FSA will not be a creditor, but will act on behalf of individuals who might sustain loss through the 
continued activities of a sole trader. Further, the Scottish Parliament could not pass legislation to give the 
FSA that power, as the regulation of financial services is a reserved matter (Official Report, 23.6.99, vol. 1 
no. 11, col. 696). 

The Race Relations (Amendment) Act – following the MacPherson inquiry into the murder of Stephen 
Lawrence – extends the Race Relations 1976 Act in relation to public authorities, outlawing race 
discrimination in functions not previously covered. It also makes chief officers of police vicariously liable 
for acts of race discrimination by police officers. The Sewel motions relate to the abilities of the 
Commission for Racial Equality (in consultation with Scottish ministers) to give direction to Scottish 
public authorities. Interestingly, when this matter was debated, the SNP argued that the legislation did not 
go far enough (see Scottish Parliament, Official Report 25.05.00, Vol. 6 No. 10 col.1059). 

The Insolvency Act 2000 provides for a moratorium for small businesses in financial difficulty, changes the 
procedure for disqualifying persons who are unfit to be company directors, and amends the Insolvency Act 
1986 to ensure that it is compatible with the European Convention on Human Rights (ECHR). The Sewel 
motion relates to the power to make regulations to implement the United Nations Commission on 
International Trade Law model law on cross-border insolvency. 

The Government Resources and Accounts Act 2000 is slightly different from these examples in that the 
motion involves making a policy decision rather than addressing a reserved-devolved ambiguity. The Act 
sets up Partnerships UK, a public-private body (with a 49 per cent government stake) which fosters and 
gives advice on public-private partnerships. The executive (Jack McConnell, then Finance minister) argues 
that Scotland should participate at the UK level to enjoy economies of scale associated with a larger body. 
That is, the alternative of a devolved Scottish body was a possibility and so inclusion is a clear policy 
decision. 

Some Sewel motions deal with innocuous administrative problems. The provision may be an unintended 
consequence or unintended encroachment on devolved matters or deal with anomalies or delays caused by 
the interaction of reserved and devolved matters. A good example of this type can be found in the case of 
the Police Reform Bill. The Sewel motion is in part used to allow Scottish police officers to be seconded to 
the Independent Police Complaints Commission (for England and Wales). It allows a consequential 
amendment to the Police (Scotland) Act 1967 to safeguard Scottish officers’ terms and conditions of 
service whilst on secondment. Further, as Jim Wallace argues, ‘Technically, that is a devolved matter, but it 
is part and parcel of wider proposals that are not devolved’ (Official Report, 30.01.02, Vol.3 No.48, Col. 
5888). The motion also allows for the Scottish Inspectorate of Constabulary to be consulted (on a statutory 
basis) before the England and Wales equivalent inspects Ministry of Defence police forces (reserved) in 
Scotland, Scottish police officers to be given equivalent rights when operating within the EU, and abolishes 
the requirement that police officers be Commonwealth citizens. 

Similarly, the Sea Fishing Grants (Charges) Act 2000 was necessary to rectify a problem with the original 
legislation and therefore to ensure the validity of charges made in the administration of certain grant 
schemes relating to sea fishing. The Sewel motion allows Westminster to rectify this mistake in the UK as a 
whole (see http://www.uk-legislation.hmso.gov.uk/acts/acts2000/20000018.htm for a list of the original 
Acts affected). 

Another example is the first part of the Sewel motion relating to the Health and Social Care Act 2001. The 
motion regards the end of the system of preserved rights in community care (the rights to higher rates of 
income support for some people who have been living in residential accommodation since before 1 April 
1993). The aim is to transfer responsibility for the allocation of the appropriate care from the Department of 
Social Security to local authorities. Allowing Westminster legislation to cover the transition to post-1993 
arrangements (consistent with the recommendations of the Sutherland Report) removes the need for the 
Scottish Executive to wait for the DSS provision before introducing legislation (it therefore also has 
expediency characteristics). 

The plan of the Culture and Recreation Bill was to introduce new and larger bodies to co-ordinate art and 
cultural institutions (such as the Film Council and the Council for Museums, Archives and Libraries). The 
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Sewel motion was required to ensure that the new bodies maintained the same relationships with, say, 
Scottish museums and libraries as the former bodies. However, this bill fell from the House of Lords 
following a lack of parliamentary time. 

MOTIONS WHICH PROVIDE FOR THE DEVOLUTION OF POWERS IN THE FUTURE 

Motions are not only used to pass power back from Edinburgh to London. Some of them give Scottish 
ministers powers to act in reserved fields, although as Deputy First Minister Jim Wallace noted, these are 
not strictly Sewel motions (Official Report, 21.11.02, Vol. 4. No. 31, col. 15607). One such motion 
accompanied the Electronic Communications Act. The act provides for an approvals scheme for businesses 
and other organisations providing cryptography services, the legal recognition of electronic signatures, and 
the removal of obstacles in other legislation to the use of electronic communication and storage in place of 
paper – all reserved matters. However, it includes provisions for Scottish Ministers to use statutory 
instruments, rather than primary legislation, to introduce equivalent electronic commerce measures in 
Scotland. This example may raise the matter of the democratic process in another way, since the Sewel 
motion may give Scottish ministers powers to make secondary legislation without recourse to primary 
legislation through the Scottish Parliament (see Reid 2003; Himsworth 2002). This problem may have been 
recognised during discussion of the Learning and Skills Act 2000, since any statutory instrument used by 
Scottish ministers is subject to a resolution of the Scottish Parliament.  

In other cases, Sewel resolutions are used to safeguard Scottish prerogatives. One accompanied plans 
contained in the NHS Reform and Health Care Professions Act because, whilst the existing health care 
regulatory bodies come under reserved matters, the Scottish Executive could introduce a new regulatory 
body that would come under devolved control. That is, whilst Westminster has sought to introduce a new 
body for all health care profession regulation, it leaves the Scottish set-up to Scottish ministers. Another 
health policy motion involves extending prescribing rights to practitioners such as pharmacists, 
physiotherapists and chiropodists (under the second part of the motion relating to the Health and Social 
Care Act 2001). The motion allows Scottish ministers to decide, through regulations, which professions can 
prescribe which medicines.  

Another example of devolving powers to Scottish ministers is the Political Parties, Elections and 
Referendums Act, which followed the Neill Committee report on campaign expenditure and donations to 
political parties. This motion gives Scottish Ministers enabling powers to transfer any of the functions of 
the Local Government Boundary Commission for Scotland to the Electoral Commission (including 
monitoring compliance with campaign expenses regulations). The Electoral Commission would act on the 
basis of Scottish legislation and any enabling powers used would be subject to control of the Scottish 
parliament at a later date. A further Sewel motion on this bill was passed four months later to enable 
Westminster to oblige broadcasters to draw up a code of practice on involvement of candidates in 
broadcasts before elections. 

Arguments around these motions have arisen in some cases when not everyone is convinced that the area is 
reserved in the first place. This arises during the debate on the Private Hire Vehicles (Carriage of Dogs etc.) 
Act 2002, a Private Member’s Bill proposed by Neil Gerrard MP. The Act applies the requirement on taxis 
to carry guide dogs free of charge to private hire vehicles, which the Executive argues is a reserved matter. 
The Sewel motion enabled Westminster to amend the Civic Government (Scotland) Act 1982 to allow 
Scottish ministers to make regulations to this end. However, the SNP argued that such matters are devolved 
and could be contained within a comprehensive local government bill through the Scottish Parliament. The 
Extradition Bill presents similar tensions with some opposition MSPs. The Bill seeks to streamline 
extradition proceedings on matters such as the authentication of documents, and to sign up to the European 
Arrest Warrant creating a fast-track extradition arrangement with Member States of the European Union. 
The Sewel motion enables Scottish ministers (and Scottish courts) to deal with the extradition of fugitives 
to and from Scotland within the Scottish legal framework. Again, the SNP argued that Westminster was 
legislating on devolved matters that were presented as reserved (in other words, they argue that the 
loophole/blurred boundaries justification is used when it is clear the matter is devolved). In particular, 
Christine Grahame MSP argued that the Sewel motion was not competent because the issue regards the 
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implementation of European directives (the European Arrest Warrant) by Scottish Courts, a matter which is 
devolved (Official Report, 21.11.02, Vol. 4. No. 31, col. 15612).  

The same issue arose in the Waste and Emissions Trading Bill. Arguably this case suggests the transfer of 
responsibility for devolved issues from Holyrood to Westminster, only for the implementation 
responsibility to be given straight back to Scottish ministers through regulations. The bill addresses the UK 
commitment to implement the EU’s Landfill directive. Member States must produce a strategy to reduce 
the amount of biodegradable waste going to landfill (to 75 per cent of the amount produced by that state in 
1995 by 2006, to 50 per cent by 2009 and to 35per cent by 2016, with a four year extension for states like 
the UK which sent to landfills more than 80 per cent of their collected municipal waste in 1995). The Sewel 
motion would allow a UK-wide framework to divide the UK’s obligation to constituent administrations and 
local authorities, including a package of financial incentives and penalties for companies to reduce waste. 
In turn, Scottish ministers would be responsible for the maintenance of the Scottish arm, with the option to 
introduce a separate Scottish framework (through statutory instruments) in the future. 

CONCLUSION 

There is not much evidence that the Scottish Parliament is giving up its policy-making prerogatives to 
Westminster through the use of Sewel motions. Where a uniform policy has been adopted, this is as a result 
of a conscious decision and the Scottish Executive has often chosen to opt in only to parts of UK Acts. A 
future Scottish administration wishing to take a different line would be free to introduce its own legislation 
to replace the UK laws in whole or in part. By analyzing the motions rather than simply counting them, we 
have also seen that their scope is relatively limited often referring to small portions of a larger Act and 
often uncontroversial. Indeed, only half of them had to go to a vote. There are some important ones (Page 
2002; Page and Batey 2002) but they are much fewer than some of the publicity would suggest.  

Much more frequent than the desire for policy uniformity is the matter of legislation falling between the 
devolved and reserved spheres. The Labour-Liberal Democrat coalition in Scotland has not regarded this 
lack of clarity as a major problem and has instead sought to present a seamless government, without 
loopholes or anomalies. This is facilitated by the dominance of the Labour Party at both levels. In the event 
of a different parties coming to office in Edinburgh and London, these entangled responsibilities could 
cause difficulties. Indeed if Sewel resolutions were no longer to be used, then more cases would end up 
with the Judicial Committee of the Privy Council to resolve issues of jurisdiction. 

There remains a serious argument about the lack of proper parliamentary scrutiny of Sewel motions (Page 
2002; Page and Batey 2002). They can be debated both in committee and in the chamber but, once 
approved, responsibility for legislation is transferred to Westminster, which may modify it or even fail to 
pass it altogether. In one case, the Regulation of Investigatory Powers Bill, the Sewel motion was 
considered before the Scottish Bill was introduced, and so the Scottish Parliament was being asked to refer 
parts of its bill before it could gauge what the bill was likely to include. The problem extends to interest 
groups in Scotland, which have occasionally complained that, when a matter is referred to Westminster, 
they find it more difficult to intervene in the debate and amendments, and have to leave matters to their UK 
counterparts .  

There are also problems in the practice of using UK legislation to confer powers on Scottish ministers. On 
the face of it, these motions may seem attractive to devolutionists, since they devolve more responsibility 
from Westminster. However, the powers are generally conferred on Scottish ministers rather than the 
Scottish Parliament. They may therefore increase the use of secondary legislation and further tax the 
Subordinate Legislation Committee (see Shephard and Cairney, forthcoming). This is a particularly 
significant issue, since the usual rules do not seem to apply. Normally, when legislation is processed 
through the Scottish Parliament, the Subordinate Legislation Committee presses for any new ministerial 
powers to regulate or produce statutory instruments to be subject to formal scrutiny (for example to be 
subject to an affirmative resolution in the Scottish Parliament). However, in the case of Sewel motions the 
legislation is not considered in the same way and Scottish parliamentary committees do not have the 
opportunity to amend the legislation. Of course, ministers often stress during Sewel discussion that they 
will consult before regulating, but informal assurances do not carry the same weight as formal obligations 
and a democratic deficit may eventually be apparent.  
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Finally, suspicions raised in the case of the Sexual Offences Bill that the Scottish Executive might use 
Sewel motions for reasons of political cowardice were strengthened with a decision in 2003, which falls 
outwith our period. Rather than proceeding with the idea of civil partnerships in Scotland, the Executive 
announced a Sewel motion to opt into the Westminster bill. There were objections here both to the 
procedure and the substance, since the Westminster proposals apply only to same-sex couples and are 
narrower than the civil partnerships proposed for Scotland in Patrick Harvie’s Member’s Bill (Hutcheon 
2003). This criticism was sustained by Lord Sewel himself, who has criticized the use of such motions to 
avoid sensitive matters (Herald 13-02-04). 

The experience of Sewel motions illustrates the necessarily difficult and fluid boundaries between reserved 
and devolved matters. This is not peculiar to Scotland but is a feature of all devolved and federal systems. 
More recent issues such as Dungavel – in which the First Minister is criticised for not intervening in a 
largely reserved matter – and the UK Supreme Court – which highlights the continued use of a UK 
institution to resolve Scottish civil cases – suggest that devolution is by no means a ‘settlement’, but a 
dynamic process subject to continuous conflict and change. 
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Professor Alan Page – Memorandum to House of Lords Constitution 
Committee, for its consideration on 17 May 2002 in preparation for its report 
on Inter-Institutional Relations (an extract from which was circulated as 
PR/S2/04/17/4). 

INTRODUCTION  

1.  I welcome the decision of the House of Lords Constitution Committee to 
conduct an inquiry into the working of devolution. In this submission I confine 
myself to one of the issues the Committee has identified for examination—the 
consideration and scrutiny of Westminster legislation affecting the devolved 
institutions.[1] My remarks are limited to Scotland—Wales and Northern Ireland 
raise different issues. 

2.  In summary, the points I wish to make are as follows: 

• that the claims that were made at the time of devolution about the frequency of 
Westminster legislation in the devolved areas underestimated the strength of 
the pull towards uniformity in the devolution settlement; 

• that for a number of reasons the pull towards uniformity has sometimes been 
most easily accommodated by relying on Westminster legislation rather than 
promoting separate Scottish legislation; 

• that on occasion the strength of the pull may be such that the Scottish ministers 
may be forced to agreed to Westminister legislation in the devolved areas. 
There are no legal guarantees of devolved competence in the devolution 
settlement; 

• that the continued importance of Westminster legislation in the devolved areas 
underlines the importance of there being in place effective arrangements for the 
scrutiny of such legislation—at Holyrood as well as at Westminster; 

• that the lead in devising such arrangements belongs to the Scottish Parliament; 
and 

• that in the absence of such arrangements there is a risk that Westminster 
legislation in the devolved areas will be subject to less scrutiny than in the past. 
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WESTMINSTER LEGISLATION IN THE DEVOLVED AREAS  

3.  At the time of devolution it was widely assumed that Westminster would more or 
less cease to legislate in the devolved areas. Donald Dewar, when he was still 
Secretary of State for Scotland, spoke of there being "a possibility, in theory, of the 
UK Parliament legislating across those [devolved] areas, but it is not one which we 
anticipate or expect"[2] In practice this has not happened. In nearly the first three 
years of its existence the Scottish Parliament has agreed almost as many "Sewel 
motions" seeking its consent to Westminster legislation in the devolved areas as it 
has enacted bills[3]. This has prompted criticism that it is simply abdicating its 
legislative responsibilities to Westminster. Letting powers drift back to Westminster 
is the way one commentator described it in The Scotsman[4]. "This is Scotland's 
Parliament; let Scotland's Parliament legislate" is the nationalist plea[5].  

4.  With hindsight it seems clear than claims about the frequency of Westminster 
legislation in the devolved areas underestimated the strength of the pull towards 
uniformity in a devolved system of government. One source of that pull is electoral 
expectations. In evidence to the Royal Commission on the Constitution the late 
John Mackintosh argued that devolved governments in Scotland and Wales could 
not afford to face their electors and fall markedly behind the position being set in 
England[6]. The conclusion Mackintosh drew from this was that Westminster could 
afford to be relatively generous in the extent of the powers devolved, in the 
knowledge that the pressure for uniformity would prevent significant deviation from 
the United Kingdom norm. What Mackintosh did not anticipate of course was that a 
devolved government might meet voters' expectations by the simple expedient of 
relying on Westminster. 

5.  A second source is reliance on UK bodies for the purposes of administration, 
which seems to bring with it its own pressure for uniformity. In the case of the 
Regulation of Investigatory Powers Act, for example, the argument was that UK 
bodies such as the intelligence and security services should be subject to the same 
law throughout the United Kingdom, rather than being subject to the burden of 
operating according to different codes. 

6.  A third source is the felt need to prevent "regulatory arbitrage", or individuals 
and firms exploiting differences between the two jurisdictions. If England and 
Wales ban fur-farming then Scotland must do the same—even though there are no 
fur farms in Scotland—otherwise fur farms will re-locate to Scotland. 

7.  A fourth source is the need to give effect to international—including EU—
obligations. The devolution White Paper identified international obligations that 
touch on devolved as well as reserved matters as one area where it might be more 
convenient for legislation to be passed by Westminster[7]. By no means all such 
obligations have been implemented by UK legislation. Some have been 
implemented by Scottish legislation, while others have been implemented by a 
combination of Westminster and Scottish legislation. 

8.  Finally, it may be of course that ministers simply see no good reason why the 
law should not be the same, especially where they are members of the same 
political party as the government at Westminster. Labour ministers may thus be 
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naturally receptive to the case for a uniform or consistent approach; Liberal 
Democrat ministers less so in the absence of the party ties that bind their Labour 
colleagues. In the debate on the motion on the Anti-terrorism, Crime and Security 
Bill, the Deputy Minister of Justice, Ian Gray, made clear that the executive's 
starting point was that the law should be the same unless there were good reasons 
for adopting a different approach: "Because we do not see the need for a 
distinctive approach on the other measures, we have sought to proceed with them 
by way of a Sewel motion. In the circumstances, the advantages of a rapid UK-
wide approach take precendence[8].  

WESTMINSTER LEGISLATION OR SCOTTISH?  

9.  There may be a variety of reasons therefore why uniformity or consistency of 
approach is regarded as desirable. But if uniformity is regarded as desirable it does 
not follow that the legislation needs to be enacted by the Westminster Parliament. 
It would be open to the Scottish Parliament to enact its own, as it has sometimes 
done, for example in relation to fur farming or freedom of information. The 
criticisms that have been made of the Scottish executive's reliance on Westminster 
have been as much directed to the fact that the Scottish Parliament is being denied 
the opportunity to legislate to the emphasis on uniformity and consistency of 
approach. Why then does the Scottish executive not promote its own legislation 
rather than subscribe to Westminster legislation? 

10.  There appear to be three main reasons for this. The first is that in a system in 
which an important part of the impetus for reform continues to come from UK 
departments, the Scottish executive is driven to rely on Westminster to enact 
"desirable" reforms rather than postpone their enactment or forgo them altogether. 
The Scottish executive's guidance on the Sewel convention makes clear that most 
proposals for Westminster legislation in the devolved areas come from UK 
departments rather than the Scottish ministers[9]. But although there may have 
been consultation between the two administrations beforehand, an approach to the 
Scottish executive will only be made once a place has been secured on the 
Westminster legislative programme. If the Scottish executive then accepts that 
what is proposed should be followed in Scotland, for example, to meet voter 
expectations, it may not have sufficient time in which to prepare (and secure the 
enactment of) parallel Scottish legislation. Rather than postpone the enactment of 
the changes, or forgo them altogether, it agrees to Westminster legislation in the 
devolved areas. 

11.  The second reason is that it avoids disruption to the executive's legislative 
programme. If the executive is compelled to find time to enact the Scottish element 
of desirable reforms it can only be at the expense of its own legislative priorities. Its 
response to the nationalists' argument that it promotes Scottish legislation on 
outworking was that this would mean "abandoning other Scottish priorities to make 
time to produce separate legislation in Scotland. In effect the nationalist 
amendment would allow the UK Parliament to dictate the Scottish Parliament's 
legislative programme[10]. One solution to this problem might be to increase the 
amount of time the Scottish Parliament devotes to legislation, but since the 
Scottish Parliament's legislative procedures are based on prior scrutiny by 
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committee it is not clear that simply increasing the amount of time would diminish 
the problem. 

12.  The third reason for subscribing to Westminster legislation is that it avoids any 
uncertainty or risk of legal challenge to the competency of Scottish legislation in 
politically contentious areas. Unlike Westminster legislation, Scottish legislation is 
open to challenge in the courts. The vulnerability of Scottish legislation to judicial 
review may also lead the Scottish executive to seek Westminster legislation, as in 
the case of its attempts to persuade the United Kingdom government to re-
introduce the Tobacco Advertising and Promotion Bill. 

13.  These appear to be the most common reasons why the Scottish executive 
may find it convenient to "piggyback" on Westminster legislation. They are however 
by no means the only ones. It may also do so because it avoids matters that would 
be particularly controversial or damaging to the partnership in the Scottish 
Parliament. In the case of the Sexual Offences Amendment Act, for example, there 
were good reasons for relying on Westminster, but in their absence the prospect of 
a debate over the age of homosexual consent was hardly one that the executive 
would have relished. 

WESTMINSTER LEGISLATION WITHOUT AGREEMENT?  

14.  In most cases the initiative for Westminster legislation in the devolved areas 
appears to have come from UK ministers. There is little public evidence to suggest 
that Scottish ministers have been less than willing partners in the process. The 
possibility cannot be excluded however that the strength of the pull towards 
uniformity may be such that the Scottish ministers may find themselves effectively 
forced to agree to Westminster legislation in the devolved areas. Challenge to the 
competency of Scottish legislation may come from the UK government as well as 
from private individuals. Where there is disagreement between London and 
Edinburgh over whether matters are devolved, the executive may find itself 
effectively faced with a choice between consenting to Westminster legislation in 
areas it regards as devolved, and the risk that the United Kingdom law officers will 
refer any Scottish bill to the Judicial Committee of the Privy Council on the grounds 
that it is beyond the Scottish Parliament's legislative competence[11]. In those 
circumstances it may conclude that it has no choice but to consent to the 
Westminster legislation but move a Sewel motion in order to preserve its position in 
relation to future legal argument over where legislative competence lies. From the 
outside it is impossible to say whether this has indeed happened, but the potential 
is clearly there. 

THE SCRUTINY OF WESTMINSTER LEGISLATION IN THE DEVOLVED AREAS  

15.  The continued importance of Westminster legislation in the devolved areas 
underscores the importance of there being place effective arrangements for the 
scrutiny of such legislation—at Holyrood as well as at Westminster. The 
effectiveness of the arrangements for the scrutiny of such legislation at Holyrood in 
my view however is open to serious doubt. 
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16.  Given the restriction on the Committee's terms of reference this is not the 
occasion on which to rehearse the shortcomings of the Scottish Parliament's 
arrangements[12]. An illustration of the difficulties that Westminster legislation may 
pose for the Scottish Parliament is provided however by the Proceeds of Crime Bill 
currently going through Westminster. In committee the Bill was amended in a 
manner which, opposition MPs suggested, may not have been anticipated when 
the Sewel motion was before the Scottish Parliament (whether it was so amended 
is for present purposes irrelevant). During the debate the following propositions 
were advanced by the Minister of State for Scotland:  

• A Sewel motion gives Westminster carte blanche to legislate in the devolved 
areas. "The constitutional position . . . is that once the Sewel motion has been 
passed, this Parliament has absolute authority to legislate in the area covered 
by the motion." 

• Where "substantial" amendments are envisaged the UK government will 
consult the Scottish ministers. 

• Whether the Scottish ministers consult the Scottish Parliament is a matter for 
them. Earlier, in evidence to the Scottish Affairs Select Committee, the 
Minister of State had envisaged that there would be a "political imperative" to 
go back to the Scottish Parliament in relation to major changes of principle. In 
the event the Scottish Ministers did not do so. The result was that the only 
body that did not have a voice in relation to the amendment was the Scottish 
Parliament. 

17.  The second and third propositions advanced by the Minister of State do not 
call for additional comment. The first does. Westminster does retain "absolute 
authority" to legislate in the devolved areas, but that authority is not conditional 
upon whether or not a Sewel motion has been passed. Where however it is acting 
pursuant to a Sewel motion, its "authority", or more accurately that of ministers, 
must depend on the terms in which the Sewel motion itself is expressed. The 
motion on the Proceeds of Crime Bill is not untypical: "That the Parliament 
endorses the principle of the Proceeds of Crime Bill and agrees that the provisions 
in the Bill that relate to devolved matters should be considered by the UK 
Parliament." It did not therefore seek to impose any constraints on UK ministers in 
their handling of the Bill in relation to Scotland. If the Scottish Parliament is to 
retain or secure a voice in relation to Westminster legislation in the devolved areas 
it needs to reconsider the terms on which authority is ceded to Westminster. 

18.  The lead in devising satisfactory arrangements for the consideration of 
Westminster legislation in the devolved areas I thus see as belonging to the 
Scottish Parliament. At the moment it writes Westminster the equivalent of a blank 
cheque. I see no reason in principle however why ministers should not be confined 
in their freedom to amend legislation or agree to amendments until the views of the 
Scottish Parliament have been ascertained. Whether the Scottish ministers and 
their UK counterparts would be at all amenable to being more constrained in this 
way is another matter, but the problem in essence is the familiar one of the 
relationship between Parliament and executive government in a new setting. 

19.  With recognition of the continued significance of Westminster legislation has 
come a renewed emphasis on the role of Scottish MPs as the guardians of Scottish 
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interests. This however has the air of a diversion. The danger must be that against 
the background of devolution the Scottish element of such legislation will attract 
even less scrutiny than before. Equally deserving of scepticism is the other 
fashionable nostrum: that it is open to the Scottish Parliament to amend 
Westminster legislation of which it disapproves. Besides being unrealistic the 
whole point of the Sewel procedure was to avoid this kind of legislative "ping-
pong"[13]. The urgent need is for the Scottish Parliament to treat Westminster 
legislation in the devolved areas with the same seriousness as it treats other forms 
of legislation for which it is responsible.  

Professor Alan Page 
March 2002 
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Executive Summary 
 

• The Sewel Convention denotes a parliamentary convention by which the 
Scottish Parliament is invited to agree that Westminster legislates on its 
behalf in relation to devolved matters. 

 
• The project investigates the Sewel Convention over the first session of 

the Scottish Parliament and evaluates its application against the 4 key 
principles underpinning the Parliament: sharing of power, 
accountability, access & participation, and equal opportunities. 

 
• A mixture of qualitative and quantitative research techniques were 

employed in the course of the research. A comprehensive audit of the 
Convention was carried out and a survey of key stakeholders 
undertaken as part of the project. 

 
• The research demonstrates the Convention to be an important and 

valuable feature of the devolution settlement.  
> Its offers the Parliament and Executive a number of substantial 

and pragmatic benefits, for example, the saving of Parliamentary 
time.  

> It has been used more frequently in the first session than 
originally envisaged. 

 
• Due to the limited scope afforded to Parliament to scrutinise Sewel 

motions, the Convention is assessed to have performed weakly against 
the Parliament’s guiding principles. However, in light of the Convention 
positive evolution over the first session, the prospects for improved 
future performance are promising. 

 
• To further improve the Sewel Convention in line with the principles 

underpinning the Parliament the process needs to be firmly cemented 
and made clearer. This could be achieved by establishing the mechanics 
of the Convention into the Parliament’s Standing Orders. 
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Section  

1  

 
 

Introduction 
 
STUDENT PLACEMENT SCHEME 
 
1.1  This report has been undertaken as part of the University of Edinburgh’s 
Department of Politics Student Placement Scheme. The Scheme is available to all 
final year honours students in the Department as an alternative to writing a 
dissertation and accounts for 25% of a student’s degree grading. 
 
1.2 Between September and December 2003 the logistics for the placement were 
developed and finalised between the Placement Scheme Convenor, Dr Nicola  
McEwen, the host organisation and myself. The placement then took place over a 
four month period between January and April 2004. 
 
HOST ORGANISATION 
 
1.3 The host organisation for the placement was the Constitution Unit of the 
Scottish Executive. The Unit is part of the Constitutional & Parliamentary Secretariat, 
which is situated within the Scottish Executive’s Legal and Parliamentary Services 
Department1.  
 
1.4  The Unit was established following the creation of the Scottish Parliament in 
1999 and its responsibilities cover a wide range of constitutional policy and 
legislative issues. These include: 

• Advice and guidance on the devolution settlement; 
• Co-ordination of the Scottish Executive’s legislative programme; 
• Liaison with the Scottish Parliament. 

 
1.5 The Unit is specifically responsible for the application of the Sewel 
Convention. This role involves monitoring legislative developments at  Westminster, 
liaising with the UK Government and co-ordinating the preparation and tabling of 
Sewel motions.  
 
1.6 The Constitution Unit reports to and supports the Minister for Parliamentary 
Business Patricia Ferguson MSP. 
 

                                                           
1 The Department’s webpage can be viewed at http://www.scotland.gov.uk/Topics/?pageID=467. 
Additionally go to http://www.scotland.gov.uk/about/FCSD/MCG-NW/00018469/whoswho.pdf to view 
the organisational structure of the Scottish Executive. 
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WORKING ARRANGEMENTS 
 
1.7 The Head of the Constitution Unit, Colin Miller, served as my placement 
supervisor and line manager at the Scottish Executive. Together with the rest  of the 
Unit, Colin provided advice, guidance and encouragement during the course of the 
project. Dr Nicola McEwen supplied academic assistance and  oversight.  
 
1.8  The majority of the research and analysis was carried out in the Constitution 
Unit’s offices at Victoria Quay, Leith. Between 2 to 3 days each week over the 4 
months of the placements were spent with the Unit.  
 
1.9 Supplementing the office-based work, I regularly attended plenary and  
committee meetings of the Scottish Parliament and participated in a number of 
relevant external conferences and seminars. A weekly diary was kept for the 
duration of the placement outlining such events, activities and developments. 
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Section  

2  

 
 

Scoping 
 
THE BRIEF & TERMS OF REFERENCE 
 
2.1 The project brief was to investigate and analyse the application of the Sewel 
Convention during the first session of the Scottish Parliament (1999 – 2003)2.  
 
2.2 The purpose of the research is to inform the Scottish Executive’s Constitution 
Unit on the key issues surrounding the Sewel Convention, provide an independent 
analysis of the application of the Sewel Convention against the principles 
underpinning the Scottish Parliament and to develop proposals for improving the 
Convention’s future operation. 
 
2.3 The specific objectives of this research are: 

(a) Examine all 39 Sewel motions3 and accompanying UK Bills passed during 
the first session of the Scottish Parliament. 

(b) Assess the recorded4 views and opinions of key actors and stakeholders 
in the public domain regarding the Sewel Convention’s application and 
operation during the first session of the Scottish Parliament. 

(c) Review the associated literature and official publications concerning the 
Sewel Convention. 

(d) Evaluate the application of the Sewel Convention during the first session 
against the key principles underpinning the Scottish Parliament5. 

(e) Develop proposals for improving the Sewel Convention’s future application 
in line with the principles underpinning the Scottish Parliament. 

 
PROJECT OUTPUTS 
 
2.4 To fulfil the brief the project will produce a full report on the findings, 
conclusions and recommendations of the research and analysis. 
 
 

                                                           
2 The first session of the Scottish Parliament lasted from June 1999 to March 2003. 
3 It is commonly reported there were 41 Sewel motions passed during the Parliament’s first session. 
However, one motion, SM1-61, sought the Parliament’s consent for 3 separate pieces of UK 
legislation in one go. Consequently this motion is counted only once in the course of the research. 
4 ‘Recorded’ denotes all on-the-record statements, opinions and documents that are in the public 
domain. 
5 The principles of the underpinning the Scottish Parliament were set out in the Consultative Steering 
Group Report Consultative Steering Group/Scottish Office (1999) Shaping Scotland’s Parliament 
available at http://www.scotland.gov.uk/library/documents-w5/rcsg-00.htm
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MOTIVATION 
 
2.5 The research is motivated by the Constitution Unit’s overarching objective to 
ensure that all the Scottish Executive’s legislative activity is compliant with the 
principles underpinning the Scottish Parliament and the Unit’s commitment to  uphold 
and promote the spirit of the devolution settlement6. 
 
2.6 The Constitution Unit regards the Sewel Convention as an essential aspect of 
the devolution settlement and is aware it has developed into an important and ‘live’ 
political and procedural issue over the early life of the Parliament’s first session. The 
Unit is conscious that a number of MSPs and commentators have been critical of the 
Convention’s application and is particularly sensitive to the increasing volume of 
sources contending the Sewel Convention and the Scottish Executive’s application 
of it has failed to conform to the key principles underpinning the Scottish Parliament7. 
The dominant criticism made against the Convention is that it does not provide the 
Parliament and the people of Scotland with sufficient opportunity to adequately 
scrutinise Sewel motions and UK Bills which they relate. To inform the Constitution 
Unit in addressing these concerns, an independent assessment of its performance in 
applying the Sewel Convention against the principles of the Parliament was sought. 
 
2.6 The forthcoming inquiry into the Sewel Convention by the Scottish 
Parliament’s Procedures Committee8 will publicly investigate the process and 
critically assess the Scottish Executive’s performance in this field. The project will 
thus provide the Unit with a comprehensive overview of the Convention’s application 
during the first session of the Parliament to assist its preparation of evidence for the 
inquiry. 
 
VALUE ADDED 
 
2.7  By fulfilling the brief and delivering the specific objectives of the research the 
project will: 

(a) Provide a comprehensive overview and analysis of the Sewel Convention 
over the first session of the Scottish Parliament. 

(b) Offer an independent appraisal of the Scottish Executive’s application of 
the Sewel Convention against the criteria of the key principles 
underpinning the Scottish Parliament.  

(c) Inform and assist the Constitution Unit’s preparation of evidence to the 
forthcoming inquiry into the Sewel Convention by the Scottish Parliament’s 
Procedures Committee. 

                                                           
6  Internal departmental plans and strategy documents. 
7 Fraser Nelson ‘Is This Devolution or Just Duplication?’ The Times (26th June, 2001: Edinburgh); 
James Mitchell ‘Third Year, Third First Minister’ in Hazell, R (ed) (2003) ’The State of the Nations 
2003’ Constitution Unit: London; and Gerry Hassan & Chris Warhurst (2002) ‘Future Scotland: The 
Making of the New Social Democracy’ in Hassan, G & Warhurst, C (ed) (2002) ‘Tomorrow’s Scotland’ 
Lawrence & Wishart: London. 
8 Procedure’s Committee discussion of future work programme at Procedure’s Committee OR  24TH 
June 2003 col. 23 to 26 and accompanying papers available at 
http://www.scottish.parliament.uk/procedures/papers/prp03-02.pdf
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Why Evaluate the Sewel Convention Against the Principles 
Underpinning the Parliament? 
 
2.8 Following wide civic engagement, the Scottish Parliament’s Consultative 
Steering Group established the key principles underpinning the Parliament in 
January 19999. They were designed to guide the procedures, rules and working 
practices of the new Parliament and they formed the normative foundations of the 
Parliament’s Standing Orders10. 
 
2.9  The key principles established by the Consultative Steering Group for the 
Parliament are: 

(i) Sharing of Power. The Parliament should embody and reflect the 
sharing of power between the people of Scotland, the legislators and 
the Scottish Executive. 

(ii) Accountability. The Scottish Executive should be accountable to the 
Scottish Parliament, and the Parliament and the Executive should be 
accountable to the people of Scotland. 

(iii) Access & Participation. The Scottish Parliament should be 
accessible, open, responsive and develop procedures that make 
possible a participative approach to the development, consideration 
and scrutiny of policy and legislation. 

(iv) Equal Opportunities. The Scottish Parliament in its operation and its 
appointments, should recognise the need to promote equal 
opportunities for all. 

 
2.10 These four principles represent a benchmark against which to assess the 
performance and operation of the Scottish Parliament11. As the Sewel Convention is 
an important Parliamentary procedure, it is therefore necessary to measure its 
application against these independent criteria. 
 
2.11  The Scottish Executive is committed to ensure all its Parliamentary activities 
fully adhere to the key principles underpinning the Scottish Parliament. By 
benchmarking the application of the Sewel Convention against the principles, the 
research serves to independently evaluate the Scottish Executive’s performance in 
this sphere. This will be a valuable exercise for the Scottish Executive in the run-up 
to the Scottish Parliament’s Procedures Committee inquiry into the Sewel 
Convention. 
 

                                                           
9 Consultative Steering Group/Scottish Office (1999) Shaping Scotland’s Parliament HMSO: 
Edinburgh 
10 Brown, A  & Warhurst, C (ed) (2000) How the Scottish Parliament Works in the New Scottish 
Politics: The First Year of the Scottish Parliament and Beyond HMSO: Edinburgh 
11 SPICE Research Note (2000) Principles of the Parliament: Overview of Relevant Research Scottish 
Parliament: Edinburgh 
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Section  

3 
 

 
 

Methodology 
 

OVERARCHING RESEARCH STRATEGY 
 
3.1  A mixture of qualitative and quantitative research techniques were adopted to 
fulfil the project brief. This hybrid strategy was deemed the most appropriate way to 
generate a robust explanatory and descriptive evidence base due to the following 
factors: 

• The scoping and objectives of the project; 
• The nature of the material and data under consideration; 
• Past and present comparable research projects in the subject field12; 
• Time13, resource14 and political15 constraints. 

 
RESEARCH METHODS EMPLOYED 
 
3.2 There were 3 core elements to the research strategy employed over a 4 
month period. The following matrix details each. 
 
Matrix 1 
Element Description Rationale 
(i) Literature 
Review 

This incorporated (a) relevant 
academic books, journals and 
papers; (b) official government 
publications, policy documents and 
papers; (c) Scottish Parliamentary 
Committee papers; (d) SPICE 
briefings and research papers; (e) 
media sources, including daily 
newspapers and online news 
portals; & (f) relevant public affairs 
magazines, newsletters and 
monitoring reports.  
 

• Through the 
review, the 
background and 
key issues 
surrounding the 
Sewel 
Convention were 
established. 

                                                           
12 See for example the current (2000 – 2005) ESRC research programme on Devolution & 
Constitutional Change at www.devolution.ac.uk and the 1999 ESRC research programme ‘The Short 
Programme’.  
13 The research was to be fully completed and written-up within by April 21st 2004. 
14 The budget for the research was minimal. 
15 Due to my position within the Scottish Executive and the forthcoming Procedures Committee inquiry 
into the Sewel Convention a series of political constraints were identified limiting the scope of the 
project’s methodology. 
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Element Description Rationale 
(ii) Audit of the 
Sewel 
Convention 
 
 
 
 
 
 
 
 
 
 
 
 
 

• The auditing exercise involved 
collecting data and mapping 
each Sewel motion and its 
accompanying UK Bill 
consented to during its first 
session.  

• Following internal consultation 
with the Constitution Unit, an 
analytical template was 
constructed encompassing the 
key quantitative and qualitative 
variables identified as important 
for consideration. The template 
was then applied to each Sewel 
motion in turn.  

• Information was collected on 
the following subjects: (a) the 
passage and scrutiny of the 
Sewel motion through the 
Scottish Parliament; (b) the 
lead Scottish Executive and UK 
Government departments 
handling the Bill; (c) the 
objectives and policy areas of 
the Bill; (d) the rationale given 
by the Scottish Executive for 
using a Sewel motion; & (e) the 
scope and importance of the 
UK Bill under consideration. 

• The audit involved 3 elements 
of qualitative coding16. This was 
based upon the construction of 
3 separate typologies to 
catalogue various aspects of 
the application of the Sewel 
Convention. Typologies were 
conceived by drawing upon the 
literature and comparative 
research projects17. When 
applying these classifications, a 
number of specific variables 
and sources were 
systematically consulted as 

• The audit 
generated the 
primary empirical 
evidence base for 
the project from 
which analysis is 
grounded.  

• A diversity of 
quantitative and 
qualitative 
information was 
gathered and 
collated into two 
matrixes. 

• By using an 
analytical 
template each 
Sewel motion 
was considered 
in a uniform, 
consistent and 
systematic 
manner. This 
enhanced the 
quality and 
consistency of 
the data 
compiled.  

                                                           
16 See Bryman, A (2001) Social Research Methods Oxford University Press: Oxford for a description 
and discussion of qualitative coding research methodologies. 
17 Including Page, A & Bately, A (2002) Scotland’s Other Parliament: Westminster Legislation About 
Devolved Matters in Scotland Since Devolution Public Law: Autumn 2002 and Keating, M (2004) How 
Distinctive is Holyrood? published at http://www.devolution.ac.uk/keating_2004_policy_paper.pdf as 
part to ESRC Devolution and Constitutional Change programme. 
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Element Description Rationale 
part of the auditing process. 

• A range of primary and 
secondary sources were 
utilised in the course of the 
audit. These included (a) 
Scottish Parliament Official 
Record (b) the text and 
explanatory notes of UK Bills; 
(c) accompanying Bill 
memorandums produced by 
the Scottish Executive; (d) 
Hansard; (e) SPICE briefings 
and research papers; & (f) 
internal Scottish Executive 
documents. 

(iii) Survey of 
key Stakeholder 
Opinion 
 
 
 
 
 
 
 
 

• A survey of key stakeholder 
opinion18 relating to the Sewel 
Convention was conducted. 
The exercise was restricted to 
all opinions made in the public 
domain and recorded verbatim. 

• The views and opinions of 
actors and stakeholders in the 
legislative process were 
mapped and synthesized 
around the 4 key principles 
underpinning the Scottish 
Parliament. 

• The survey drew upon a series 
sources, including (a) Scottish 
Parliament Official Record; (b) 
Hansard; & (c) transcripts from 
the Richards Commission into 
the Powers of the National 
Assembly for Wales19.  

• The survey 
enabled the 
views of key 
stakeholders in 
the legislative 
process to be 
assessed and the 
exercise 
supplemented 
the empirical 
analysis of Sewel 
motions.   

• Given time, 
resource and 
political 
constraints 
afflicting the 
project, it was 
judged over 
ambitious to 
conduct elite 
interviews and to 
distribute tailored 
questionnaires. 

 

                                                           
18 Key stakeholders were defined to encompass Members of the Scottish Parliament, Scottish 
Executive civil servants and Scottish Parliament officials. 
19 As part of its investigations the Richards Commission into the Powers of the National Assembly of 
Wales took evidence from Scottish Parliamentarians and officials to gain a greater understanding of 
devolution on the 12th February 2003 in Edinburgh.  In the course their evidence-taking the Sewel 
Convention was discussed by many witnesses. The Commission has since reported and the full 
report can be accessed via its website at 
http://www.richardcommission.gov.uk/content/template.asp?ID=/index.asp. 
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DATA COLLECTION TECHNIQUES & WORKING 
ARRANGEMENTS 
 
3.3 Given the nature of the methods employed, the research was desk-based. 
Between 2 to 3 days each week, over the duration of the project, was spent at 
Constitution Unit’s offices at Victoria Quay, Leith. 
 
3.4 Extensive use of the internet and the Scottish Executive intranet was made to 
locate and obtain all relevant documents, papers, publications and data. Initiatives 
such as freedom of information, open government and e-government meant that 
virtually all required official documents and materials were easily accessible via this 
gateway.  
 
3.5 The main and most useful websites visited included: 

• Scottish Parliament @ www.scottish.parliament.uk 
• Houses of Parliament @ www.parliament.uk 
• Scottish Executive @ www.scotland.gov.uk 
• Her Majesty’s Stationery Office @ www.hmso.gov.uk 

 
3.6 Further materials were obtained from the Constitution Unit’s internal files, the 
Library of the Office of the Solicitor to the Scottish Executive (OSSE) and the 
University of Edinburgh Library. 
 
3.7 To supplement the desk-based research and provide additional contexts for 
the researcher, I regularly attended: 

• Internal Scottish Executive meetings relating to the application of the 
Sewel Convention. 

• Plenary and committee meetings of the Scottish Parliament. 
• Relevant external conferences and seminars. 

 
EVALUATING THE RESEARCH METHODS 
 
3.8 There are strengths and weaknesses attached to the research methods 
employed. These competing dynamics must be factored into any evaluation of the 
validity and authority of the research’s analysis, conclusions and recommendations. 
 
Strengths & Weakness of the Research Methods 
 
3.9 The following matrix sets out the major strengths and weakness of the 
research methods employed. 
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Matrix 2 
Element Strengths Weaknesses 
(i) Literature 
Review 

• Assesses and utilizes 
previous studies and 
commentaries20 of the 
Sewel Convention. 

• Allows the nature, 
mechanics and contexts 
of the Sewel Convention 
to be fully determined 
and understood. 

• The significant use of 
official government and 
parliamentary 
documents means the 
reference material was 
of a high quality and 
authority21. 

• The researcher is 
dependant upon the 
pool of existing 
sourcing22. These may 
not cover all the relevant 
issues and discussion 
points. 

• Due to the novel and 
contemporary nature of 
the Sewel Convention, a 
deficit of literature and 
secondary sources was 
found in the course of 
the literature review. 

• Interpretation of the 
sources considered is at 
the discretion of the 
individual researcher 
and thus potentially 
subjective and 
unrepresentative. 

(ii) Audit of the 
Sewel 
Convention 

• Represents an efficient, 
systematic and 
dispassionate method of 
data collection. 

• Generates a 
comprehensive pool of 
standardized material. 

• Enables comparison 
between the various 
Sewel motions and their 
accompanying UK Bills. 

• Combines quantitative 
and qualitative methods 
to paint a more 
complete and 
overarching picture of 
the Sewel Convention. 

• The exercise can be 
subsequently replicated 

• The material gathered 
may be superficial and 
overly standardised, 
thus potentially ignoring 
important nuances, 
differences and 
characteristics within the 
data23. 

• The audit’s qualitative 
elements are potentially 
unrepresentative, 
subjective and 
unreliable measures, too 
open to the subjective 
observation and 
interpretation24. 

                                                           
20 As stressed in Bryman, A (2001) Social Research Methods Oxford University Press: Oxford 
p197/p198. 
21 As suggested in McQueen, R & Knussen, C (2002) Research Methods for Social Science: A 
Practical Introduction Pearson: London p15. 
22 As outlined in Bryman, A (2001) Social Research Methods Oxford University Press: Oxford 
p190/p200. 
23 See Birley, G & Moreland, N (1998) A Practical Guide to Academic Research 
24 See Denscombe, M (2002) Ground Rules for Good Research Open University Press: London 
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Element Strengths Weaknesses 
to aid future analysis of 
the Sewel Convention. 

(iii) Survey of 
Key 
Stakeholder 
Opinion 

• Provides a synopsis of 
the public views and 
options of key actors 
and stakeholders. 

• Maps the public 
statements of key 
stakeholders around the 
4 guiding principles of 
the Parliament. 

• As the survey is based 
on secondary evidence, 
potential bias in the 
collection of data is 
consequently 
neutralised25.  

• Adds a further 
qualitative dimension to 
the project. 

• The data was efficiently 
and economically 
accessible.  

• The reference material 
utilised is of a high 
quality and authority due 
to its official collection 
and sourcing.  

• The sample of views 
analysed does not 
constitute a 
representative sample of 
stakeholders. 

• There is a significant risk 
the data does not truly 
depict personal views 
and opinions of those 
surveyed. Due to the 
public and political 
environments in which 
the views of stakeholder 
were expressed and 
recorded, for example 
as in the contexts of a 
Scottish Parliament 
Committee meeting, 
stakeholders feel 
constrained from 
expressing their true 
opinions. 

• Due to the secondary 
nature of the data, its 
collection has not been 
directed by the needs 
and objectives of the 
research. Therefore the 
material does not 
encompass all specific 
areas and issues under 
consideration in the 
course of the project. 

• Interpretation of 
reference material is at 
the discretion of the 
individual researcher 
and thus potentially 
subjective and 
unrepresentative. 

 
 
 

                                                           
25 As contend in Denscombe, M (2002) Ground Rules for Good Research Open University Press: 
London 
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Overall Validity of the Data 
 
3.10 On balance it is credible to assign a relatively high degree of validity to the 
data collected. Despite the safeguards employed, there is a visible risk of  subjectivity 
and exclusivity affecting some elements of the methodology. These challenges 
consistently confront qualitative social research. They are thus not specific failures of 
the project’s research strategy and would afflict any research of a corresponding 
nature. Compensating for these potential concerns, the research’s strong 
quantitative dimensions, drawing upon a wide range of high quality sources, delivers 
reliable, dispassionate and authoritative data on the applications Sewel Convention, 
consistent with the  various definitions of validity ascribed to in the social research 
literature26. 
 
3.11 The combination of quantitative and qualitative methods, underpinned by the 
use of high quality data sources, ensures the research strategy implemented during 
the course of the placement realises the project brief. Within time and resource 
constraints a comprehensive corpus of evidence was generated. This served to 
produce a robust platform from which to evaluate the application of the Sewel 
Convention against the key principles underpinning the Scottish Parliament. 
 
ETHICAL CONSIDERATIONS 
 
3.12 There were negligible ethical considerations affecting the project due to the 
nature and design of the research strategy.  All data was collected from sources in 
the public domain and therefore no concerns were attached to its presentation and 
handling.  
 
3.13 Although restricted Scottish Executive documents were accessed in the 
course of the research, these were not specifically drawn upon. The ethical and legal 
problems associated with the reporting and referencing of such documentation, 
therefore, did not impinge upon the research.  

                                                           
26 p501 Bryman, A (2001) Social Research Methods Oxford University Press: Oxford 
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Section  

4  

 
 

Background 
 
ORIGINS & DEVELOPMENT OF THE SEWEL 
CONVENTION 
 
4.1 Devolution did not create a federal United Kingdom. Westminster remains 
sovereign27, with full powers to legislate on all matters devolved to the Scottish  
Parliament. However the spirit of devolution entails the UK Parliament should not 
normally act in such areas, at least not without the consent or at the request of the 
Scottish Parliament.  
 
4.2 During the passage of the Scotland Bill the UK Government accepted this 
approach and developed a non-statutory constitutional convention whereby 
Westminster would only legislate on devolved matters with the prior consent of the 
Scottish Parliament. This became referred to as the Sewel Convention after the then 
Scottish Office Parliamentary-Under-Secretary , Lord Sewel, who first announced the 
terms of the policy during the Scotland Bill’s passage through the House of Lords on 
the 21st July 199828. 
 
4.3 During the debate Lord Sewel stated: “Clause 27 makes it clear that the 
devolution of legislative competence to the Scottish Parliament does not affect the 
ability of the Westminster Parliament  to legislate for Scotland even in relation to 
devolved matters. Indeed, as paragraph 4.4 of the White Paper explained, we 
envisage that there could be instances where it would be more convenient for 
legislation on devolved matters to be passed by the United Kingdom Parliament. 
However….we would expect a convention to be established that Westminster would 
not normally legislate with regard to devolved matters in Scotland without the 
consent of the Scottish Parliament.” 
 
4.4 The Sewel Convention was subsequently endorsed by the House of 
Commons during its debate29 on the Procedures Committee report on the Procedural 
Consequences of Devolution30. In the course of the Procedures Committee’s 
evidence-gathering, the UK Government not only restated its original policy position, 
but also provided further detail as to how they expected the Convention to operate.  
  

                                                           
27 As stated in Section 28 (7) of the Scotland Act (1999) 
28 HL Deb 21st July 1998 Vol 592 c791 
29 HC Deb. Vol 336 c606 – 674 
30 Procedures Committee, Procedural Consequences of Devolution, HC 185 1998-99, May 1999 
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4.5 The Rt Hon Margaret Beckett MP, Leader of the House, outlined how the UK 
Government envisaged the Convention operating in relation to Private Members 
Bills. She commented: “The government is likely to oppose any Private Member’s 
Bills which seek to alter the law on devolved subjects in Scotland or Northern 
Ireland. It will remain a question of judgement for individual members whether to 
introduce legislation on an issue which Parliament has already decided should be 
devolved, unless it is clear the proposal has the support of the devolved body 
concerned.”31

 
4.6 In a ministerial statement to the Scottish Parliament in July 199932, the late 
First Minister, the Rt Hon Donald Dewar MSP, further alluded to how the two 
governments saw the Sewel Convention working. The First Minister reaffirmed the 
comments made by the Leader of the House and stated the Convention will apply 
only to Public and not Private Members’ Bills, unless the Bill has the support of the 
UK Government and the Scottish Executive. The actual procedures for gaining 
consent were articulated for the first time. The First Minister asserted that it would be 
for Scottish Ministers to seek the consent of the Parliament.  Finally, he stressed the 
fact that Members of the Scottish Parliament will remain able to amend or appeal 
any legislation made at Westminster that related to devolved matters. 
 
4.7 The Sewel Convention was later incorporated into the Memorandum of 
Understanding between the Scottish Executive, the Welsh Assembly Government, 
the Northern Ireland Executive Committee and the UK Government33. The 
Memorandum emphasised the importance of communication and consultation 
between the devolved administrations to foster a culture of co-operation, and 
reaffirmed the need for the agreement of the devolved administration if the UK 
Parliament is going to legislate on devolved matters. 
 
4.8 The Convention’s guidelines for UK Government departments were detailed in 
two Devolution Guidance Notes34. Devolution Guidance Note 10: Post-Devolution 
Primary Legislation Affecting Scotland35provides precise instruction to UK 
Government departments.  The key features of the Guidance Note are: 

• Consultation with Scottish Executive should take place on policy proposals 
affecting devolved matters whether or not they involve legislative change 
at all times. 

• UK Departments should deal explicitly with the Scottish Executive and not, 
as referred to in Lord Sewel’s original declaration, the Scottish Parliament. 

• The consent of the Scottish Parliament should only be sought for 
legislative provisions that are specifically for devolved purposes. If 
proposals are solely reserved or make only “incidental or consequential 

                                                           
31 Procedures Committee, Procedural Consequences of Devolution: Interim Report, HC 148  1998-99, 
13.01.99, Appendix 1, para 15 
32 Scottish Parliament Official Report, 9th June 199, Vol 1, c358 
33 Office of the Deputy Prime Minister Memorandum of Understanding & Supplementary Agreements: 
Between the UK Government, Scottish Ministers, the Cabinet of the National Assembly for Wales and 
the Northern Ireland Executive Committee (2001) The Stationary Office: London CM 5240 
34 Developed and agreed in consultation with the Scottish Executive. 
35 Cabinet Office (1999) Devolution Guidance Note 10: Post Devolution Primary Legislation Affecting 
Scotland  
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changes”36 to Scots law on non-reserved matters, then consent is not 
required. 

• Private Members’ Bills that possess the support of the UK Government 
should follow the same procedures for UK Public Bills. 

 
MECHANICS OF THE SEWEL CONVENTION 
 
What Bills Require a Sewel Motion 
 
4.9 Devolution Guidance Note 10 established 3 categories of UK Bill37: 
 

• Category 1. Bills which: 
a) Do not apply to Scotland; or 
b) Apply to Scotland but “relate to” reserved matters and do not alter 

Scots Law. 
• Category 2. Bills that have provisions applying to Scotland and relating to 

reserved matters, but also contain provisions that make inconsequential 
changes to Scots law on non-reserved matters. 

• Category 3. Bills which contain provisions applying to Scotland and which:  
a) Are for devolved matters; or 
b) Alter the legislative competence of the Parliament; or 
c) Alter the executive competence of the Scottish Ministers.  

 
4.10  Under this classification the Sewel Convention only bites for Category 3 Bills 
and not for Bills that fall into either Category 1 or 2.  This is because a Category 3 
Bill would explicitly legislate on devolved matters, change the legislative powers of 
the Parliament or confer or remove executive functions on/from Scottish Minister. 
Such a Bill would therefore affect the powers of the Parliament or the powers of 
Scottish Ministers accountable to Parliament.  
 
Handling of a Category 3 Bill by the UK Government & Scottish 
Executive 
 
4.11 Following dialogue at official level – involving the relevant UK Department, the 
Scottish Executive and the Scotland Office – it is for the UK Government and the 
Scottish Executive to determine whether a Bill falls into Category 3. If a Bill does 
meet one or more of the criteria of Category 3 and if a Sewel motion is deemed 
desirable at this initial stage in the process, it is for officials to lay the ground. 
Following on, agreement from the responsible Scottish Minister and UK Minister is 
sought by officials in Scotland and Whitehall. Further official correspondence will 
then be exchanged between Scottish and UK Ministers. 
 
4.12 It is expected that all devolution-related issues should be substantively 
resolved prior to the Bill proceeding for final approval by the Westminster Cabinet 

                                                           
36 Cabinet Office (1999) Devolution Guidance Note 10: Post Devolution Primary Legislation Affecting 
Scotland para 4, 5 & 6 
37 Cabinet Office (1999) Devolution Guidance Note 10: Post Devolution Primary Legislation Affecting 
Scotland para 4 & 5 
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Sub-Committee on Legislation and by the Scottish Cabinet Sub-Committee on 
Legislation.  Following agreement by Scottish Ministers, the consent of the 
Parliament is sought via an Executive-sponsored Sewel motion. 
 
Seeking the Consent of the Scottish Parliament 
 
Responsibility 
 
4.13 Lead responsibility for seeking the consent of the Scottish Parliament lies with 
the Scottish Minister responsible for the policy concerned and the relevant 
supporting Scottish Executive Division. 
 
Timing 
 
4.14 The point in the legislative process when consent is sought has evolved 
during the first session of the Parliament. From 1999 to early 2003 the motion was 
tabled and consent was sought in the immediate run-up to the Bill receiving its 
Second Reading in the House it was introduced in at Westminster. However, from 
early 2003, the Scottish Executive introduced a new practice38 of tabling Sewel 
motions following directly after the introduction of the Bill and then seeking the 
consent of the Parliament prior to the last amending stage in the House it was 
introduced.   
 
Scrutiny 
 
4.15 Following the introduction of the Bill at Westminster, a Sewel motion with an 
accompanying policy memorandum outlining the key clauses and features of the Bill, 
is tabled in the Scottish Parliament. Prior to the Parliament voting on the motion, the 
lead subject Committee of the Parliament is able to consider the Bill. If they decide to 
do so, the lead Minister responsible will provide oral evidence to the Committee. 
After considering the Bill, the Committee can decide to make their feelings known 
regarding the Bill to other MSPs. However, a Committee cannot pass or reject a 
Sewel motion. The motion is then considered in a plenary session of the 
Parliament39, where MSPs are able to lodge amendments and further debate the 
motion. The motion will then be subject to a vote at Decision Time at the end of the 
plenary session.  As noted above, the Parliament will vote on the Sewel motion prior 
to the last amending stage of the House the Bill was introduced in – normally report 
stage. The following flow chart below maps the Sewel process as at the end of the 
Parliament’s first session. 
 
 
Process of Seeking Consent 
 

                                                           
38 Outlined in correspondence from the Minister for Parliament Business to the Convenor of the 
Procedures Committee (22nd January 2003) and Scottish Executive Memorandum to the Procedures 
Committee on the Procedural & Practical Issues of the Sewel Convention (January 2003). These are 
available at http://www.scottish.parliament.uk/S1/official_report/cttee/proced-03/prp03-04.pdf
39 Often, however, if the motion has been considered extensively in Committee there will be no 
plenary debate on the motion can it will go straight to a vote. 
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4.16 The flow chart below maps the process of considering Sewel motions in the 
Scottish Parliament and aligns the process to the legislative procedures of the UK 
Parliament for a typical Public Bill. 
 
 
Flow Chart 1 
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NATURE OF THE SEWEL CONVENTION 
 
4.17 Bringing together the origins, mechanics and the associated literature on the 
Sewel Convention enables the nature and characteristics of the Convention to be 
distinguished. 
 
4.18 The Sewel Convention represents both a parliamentary principle and a 
parliamentary process affecting the Scottish and UK legislatures. At its core the 
Convention states that unless the Scottish Parliament consents, the UK Parliament 
should normally refrain, as a matter of principle, from legislating on devolved 
matters. The Convention then goes on to denote the process by which the Scottish 
Parliament consents to Westminster legislation.  The Convention has thus been 
described as a “colloquial term”40, expressing both an element of the UK 
Government’s devolution policy and the working arrangements by which this 
approach is practiced. 
 
4.19 The UK Bills passed via the Sewel Convention do not alter the division of 
competences set out in Schedule 5 of the Scotland Act (1998) or any other aspect of 
the devolution settlement41. There is a popular misconception of the Convention that 
it results in the transfer of powers back to Westminster. However, a Sewel motion is 
merely the Parliament giving consent for Westminster to make law on a particular 
devolved matter and does not prevent the Parliament from legislating on the issue at 
any time in the future.  
 
4.20 As its origins and evolution demonstrate, the Sewel Convention epitomises a 
parliamentary convention42 common in the uncodified constitution of the United 
Kingdom. The process has no statutory basis. For example, there is no mention of 
the Convention in the Scotland Act (1998) and although the process is referred to in 
the Memorandum of Understanding and in the devolution guidance notes these 
documents are merely statements of political intent and are not legally binding 
agreements43. 
 
4.21 Section 27 of the Scotland Act (1998) accounts for why the Convention is not 
enshrined or entrenched into UK law. The Section highlights the fundamental 
doctrine of parliamentary sovereignty at the heart of the unitary constitution of the 
United Kingdom. Entrenching the Convention, in statute for example, would thus 
challenge this doctrine by signifying limits to the UK Parliament’s legislative 
capacities in Scotland44. A legally-binding Convention would therefore correspond to 
a significant step towards a federal system of governance in the United Kingdom and 

                                                           
40 As described in House of Commons Library Standard Note SN/PC/2084 (February 2003) 
41 Scotland Office Memorandum to the Procedures Committee (November, 2002) 
42 19th Century constitutional commentary Edward Dicey defines a convention as “undertakings, habits 
and practices which though they may regulate the conduct of several members of the sovereign 
power…are not in reality laws at all since they are not enforced by Courts.” Dicey, E (1924) The Law 
& The Constitution 
43 See Office of the Deputy Prime Minister (2001) Memorandum of Understanding & Supplementary 
Agreements CM 5240 Stationary Office, Part 1, p5.  
44 Although, it must be remembered, Westminster cannot bind itself in the future. 
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runs contrary to the devolution scheme enacted by the UK Government after the 
1997 General Election45. 
 
4.22 The previous section setting out the mechanics of the Sewel Convention 
illustrates the Convention’s procedures are fluid and flexible. The Convention is able 
to evolve through time and respond to pressures, often competing, from the Scottish 
Executive, the Scottish Parliament, the UK Government and Westminster. This 
characteristic further verifies the classification of the Sewel Convention as an 
example of a Diceyan parliamentary convention. 
 
4.25 The Sewel Convention can also be observed as representing a principle and 
a set of norms shaping post-devolution inter-governmental relations between the UK 
Government and the Scottish Executive. Although Lord Sewel originally described 
the Convention as operating between the two Parliaments and made no reference to 
a role for either the UK Government or the Scottish Executive, the Convention has 
been from its first application controlled by the two governments. What UK Bills go 
forward for consent from the Scottish Parliament is exclusively decided and 
managed by Scottish Ministers after dialogue at official and ministerial level between 
the Executive and the UK Government. The role of the Parliament is therefore limited 
to scrutiny and the right of veto and the main activity occurs at an inter-governmental 
level. 
 
RATIONALE FOR THE SEWEL CONVENTION 
 
4.26 The Scottish Executive46 and the Scotland Office have put forward a series of 
arguments for using the Sewel Convention to allow Westminster to legislate on 
devolved matters. These include: 

(a) In certain circumstances it is more effective, rational or desirable to 
legislate on a UK-wide basis to ensure uniformity and avoid possible 
loopholes or ambiguities. 

(b) Enabling the Scottish Parliament and Executive to maximise the time and 
resources it spends focusing on Scottish priorities by avoiding legislative 
duplication. 

(c) Allowing legislation to be made for devolved matters securely by 
preventing any possible legal challenge to the vires of the Scottish 
Parliament if it were to act on the issue. 

(d) Safeguarding the powers and prerogatives of the Scottish Parliament by 
clearly signifying that its consent is required to legislate on the matter and 
indicating it possesses the ability to act on the matter in the future. 

 
4.27 In addition to these official grounds, the literature47 raises two further 
motivations for allowing Westminster to legislate on devolved matters: 

                                                           
45 Convery, J. (2001) The Governance of Scotland: A Saltire Guide HMSO: Edinburgh 
46 See Correspondence from the Minister for Parliament Business to the Convenor of the Procedures 
Committee (22nd January 2003) and Scottish Executive Memorandum to the Procedures Committee 
on the Procedural & Practical Issues of the Sewel Convention (January 2003). These are available at 
http://www.scottish.parliament.uk/S1/official_report/cttee/proced-03/prp03-04.pdf   
47 See Keating, M (2004) How Distinctive is Holyrood? available at 
http://www.devolution.ac.uk/keating_2004_policy_paper.pdf
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(e) It is often convenient to ‘piggy-back’ onto Westminster legislation where an 
opportunity arises for administrative or political convenience, for example. 

(f) The Convention enables the Scottish Executive to avoid handling 
potentially political controversial issues by assigning responsibility to 
Westminster. 

 
By Positive Implication 
 
4.28 Through this predominately positive reading of the Sewel Convention, its 
application can thus imply: 

(i) An active Scottish Executive and Parliament focusing on Scottish priorities 
through a heavy Scottish legislative programme. 

(ii) A strong working relationship between the Scottish Executive and the UK 
Government demonstrating the benefits of the Union between Scotland and 
England.  

(III) A pragmatic approach to legislation by the Scottish Executive and Parliament 
that places the people of Scotland and not political ideology at the heart of 
decision-making. 

 
 

DRAWBACKS OF THE SEWEL CONVENTION 
 
4.29 The lack of control and influence in the legislative process by the Scottish 
Parliament is cited as a significant weakness of the Sewel Convention48. Once the 
Parliament consents to a Sewel motion, the Bill is effectively out of the Parliament’s 
hands. The Parliament is now unable to further scrutinise or amend the Bill. 
However, Westminster remains able to alter the Bill, potentially significantly changing 
its nature, without the full oversight of the Parliament.  
 
4.30 Offsetting these concerns Scottish Ministers are committed to tabling a fresh 
Sewel motion &/or providing a supplementary memorandum should a Bill contain at 
a later stage provisions on devolved matters that are substantially different to those 
the Parliament gave its original consent to. Secondly, the Scottish Executive’s new 
practice of seeking the consent of the Parliament before the last amending stage in 
the House the Bill was introduced rather than at second reading further moderates 
this weakness by providing more time for the Parliament to consider the Bill and 
track amendments made to it. However, even with these provisions the Parliament’s 
control over the legislative process is appreciably weaker compared to normal 
Scottish legislation.  
 
4.31 A lack of scrutiny is the second key criticism made of the Sewel Convention49. 
As previously discussed once a Sewel motion has been passed by the Parliament 
and unless substantial modifications or additions are made to the devolved aspects 
of the Bill, the Parliament will be unable to further assess or amend the Bill. It has 
thus been argued by the House of Lords Constitution Select Committee that a Sewel 

                                                           
4848 House of Lords Select Committee on the Constitution (2002) Devolution: Inter-Institutional 
Relations in the UK HL Paper 28 
49 Page, A & Bately, A (2002) Scotland’s Other Parliament Public Law Autumn 2002  
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motion is akin to the Parliament writing a ‘blank cheque’ to the UK Parliament to 
legislate on devolved matters50.  
 
4.32 Page and Bately dispute this description to a degree51. They argue the 
authority of Westminster to legislate on devolved matters is limited to the terms laid 
down in the Sewel motion. Therefore the process is not completely open-ended, but 
is dependant on the terms tabled by Scottish Ministers. However, it must be 
remembered that there are no legal obligations compelling Scottish or UK Ministers 
to seek the consent of the Scottish Parliament if substantial amendments are moved 
to Bill. The safeguard of seeking additional approval is a duty arising from the 
Scottish Executive’s commitment to uphold the key principles underpinning the 
Parliament,  to keep it fully informed of developments and to ensure it has the 
opportunity to scrutinise such alterations and changes and the opportunity to oppose 
them. 
 
4.33 The final weakness relates to normative perceptions rather than 
Parliamentary process. Use of the Convention is consistently perceived as  reflecting 
negatively on the Parliament and depicted as contrary to the spirit of the devolution 
settlement. The Scottish National Party and much of the political media characterise 
the process as demonstrating a lack of policy creativity by the Scottish Executive and 
portray the Convention as a mechanism repatriating powers back to Westminster. 
These assertions of the  Sewel Convention are technically incorrect and potentially 
misleading. As previously stated, the Convention does not alter the powers of the 
Parliament and use of Sewel motions by Scottish Ministers can, conversely, signify 
an Executive promoting a heavy legislative programme of its own. However,  popular 
opinion is a vital political commodity and therefore these perceptions may have a 
significant bearing on Scottish Ministers’ decisions to use Sewel motions as part of 
their legislative agenda.  
 
By Negative Implication 
 
4.34 Synthesising these critiques of the Sewel Convention, its application can 
subsequently imply: 

(i) A Scottish Executive and Parliament lacking its own distinctive agenda 
and possessing deficit policy-making capacities. 

(ii) A Scottish Executive beholden to the needs and demands of the UK 
Government. 

(iii) A lack of confidence by Scottish Ministers to develop their own distinctive, 
divergent agenda and/or oppose pressures from the UK Government. 

(iv) A Scottish Parliament not fully in control of the legislation it consents to. 
(v) Westminster actively repatriating powers back from the Scottish 

Parliament. 

                                                           
50 House of Lords Select Committee on the Constitution (2002) Devolution: Inter-Institutional 
Relations in the UK HL Paper 28 
51 Page, A & Bately, A (2002) Scotland’s Other Parliament Public Law Autumn 2002 
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QUESTIONS SURROUNDING THE SEWEL 
CONVENTION 
 
4.35 Reviewing the body of associated literature on the Sewel Convention 
identifies a high degree of commonality amongst various commentators on the key 
issues and questions surrounding the application of the Convention. These 
encompass the following: 

 
(a) High volume of Sewel motions.  
The literature consistently makes the point that Sewel motions have been 
used more frequently than assumed at the start of the Parliament’s first 
session52. During the passage of the Scotland Act, Donald Dewar spoke of “a 
possibility, in theory, of the UK Parliament  legislating across those 
[devolved] matters, but it is not one which we anticipate or expect.”53 This 
forecast is, however, judged at the end of the Parliament’s first session to be 
hopelessly misguided. Is the view that the Sewel Convention has been used 
too frequently correct? Were the anticipations of the Sewel Convention at the 
start of the Parliament’s first session unrealistic, misinformed or simply naïve? 

 
(b) Democratic deficit of the Sewel Convention. 
A key narrative of the Convention is the lack of scrutiny and accountability 
enjoyed by Sewel motions. Commentators disparagingly compare the levels 
of scrutiny and debate attached to Sewel motions and typical Executive-
sponsor motions relating to Scottish  legislation. There is considerable 
concern that UK Bills consented to via the Convention do not receive 
sufficient levels of consultation and  oversight. For example, the ability of UK 
Bills to evolve and  “mutate” during the UK parliamentary process following 
the consent of MSP’s is specifically cited by Fraser Nelson54 as a critical 
democratic drawback the timing at which the Scottish Parliament is asked to 
give its consent and the relationship of this issue with the UK Parliament’s 
ability to amend legislation constitutes a significant area of  discussion in 
many  sources. Some more critical and politically-orientated commentators 
further develop this critique and suggest the Sewel Convention is used as a 
means for the UK Government and the Scottish Executive to quietly  pass 
legislation through the ‘back door’.  Are these concerns valid and are the UK 
Government and Scottish Executive abusing the Sewel Convention? 

 
(c) Consent given by the Scottish Parliament for the UK 
Parliament to legislate on devolved matters is too 
unrestricted. 
Following directly on from the issue of scrutiny and accountable, a number of 
analysts, particularly Page & Bately55 and Mylne56, have focused on the actual 

                                                           
52 Gay, O(2003) Evolution from Devolution in Hazell, R (ed) The State of the Nations 2003 
Constitution Unit: London 
53 H.C Deb. Vol 305 Col 402-203 January 28th 1998 
54 Nelson, F Is this Devolution or Just Duplication The Times (26th June, 2001) Edinburgh 
55 Page, A & Bately, A (2002) Scotland’s Other Parliament Public Law Autumn 2002 
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process and terms by which the Parliament gives its consent. A key talking 
point is the scope and wording of Sewel motions. There is concern that Sewel 
motions are too often open-ended and provide too greater an opportunity for 
the UK Parliament to intervene on devolved matters. The majority of Sewel 
motions during Session 1 refer only generally to a particular UK Bill and fail to 
specify particular provisions within the Bill. The duration of consent is a 
secondary aspect. Although it is accepted consent is tied to a particular UK 
Bill and thus expires when the Bill ceases to be in progress, there remains 
concern that insufficient terms and conditions, such as specific time 
considerations, are incorporated into Sewel motions. Should the Sewel 
motions be more specific about the granting of consent to Westminster, or 
does the nature of the UK Parliament’s legislative process mean flexibility is of 
the essence? 
 
(d) Insufficient information is provided by the Scottish 
Executive on Sewel motions and their accompanying UK bills. 
The Scottish Executive’s provision of memoranda on Sewel motions, setting 
out the UK Bill’s purpose and provisions, encounters criticism. Regards the 
content of memoranda, the lack of information concerning the financial 
implications of the Bill on the Scottish Executive has been specifically 
highlighted as an area of weakness The timing of the publication of 
memoranda is a second issue. The Scottish Executive is criticised for failing 
to give MSPs enough time to consider memoranda prior to debating Sewel 
motions. Finally, access to Bill memoranda is a third area of concern. The 
documents are available to MSPs via SPICE and are published on the 
Scottish Executive’s website for a short period of time. This practice is noted 
to make it difficult for third parties seeking to make sense of a Sewel motion, 
particularly ex post the debate. Mylne suggests, for example, there is a case 
for publishing Sewel memorandums on the Parliament’s website to enhance 
scrutiny, accessibility and to ensure their long-term availability57. These issues 
ask  two questions; how should the Scottish Executive inform MSPs on  Sewel 
motions and how can public access to information be enhanced? 
 
(e) The Parliament has a weak role in the application of the 
Sewel Convention. 
A consistent observation dominating the literature and connected to the key 
issue of accountability, is the limited role of the Parliament in the application of 
the Sewel Convention. Despite Lord Sewel’s original pronouncement, the 
Convention is recognised to be firmly under the command of the Scottish 
Executive and the UK Government. The Scottish Parliament is often remarked 
to serve as nothing more than a rubber-stamping role in the process58. Later 
analysis welcomes the emerging role of the Parliament’s Committees in the 
scrutiny of Sewel motions, but persists to emphasise the dominance of the 
executive over the legislature at the heat of the Sewel Convention. Logical 

                                                                                                                                                                                     
56 Mylne, A (2002) Sewel Motions – Procedural & Practical Issues paper prepared for the Procedures 
Committee  
57 As above 
58 House of Lords Select Committee on the Constitution (2002) Devolution: Inter-Institutional 
Relations in the UK HL Paper 28 

  30



 

reasons for executive control of the process are acknowledged, but many 
authors continue to beg such questions as: is it right that the Scottish 
Executive determines what Sewel motions go before Parliament and performs 
all liaison with the UK Government and Parliament? Should the Parliament 
take on a much greater role in the planning and initiation of Sewel motions? 

 
(f)There is little opportunity for external stakeholders, interest 
groups and civic organisation to engage in the scrutiny of 
Sewel motions. 
Further developing the key narratives concerning the democratic deficit of the 
Sewel Convention and the poor provision of information from the Scottish 
Executive, a lack of opportunity for external stakeholders, interest groups and 
civic organisations to engage with the Parliament to scrutinise Sewel motions 
and their associated UK Bill can be observed. Time and work constraints are 
the primary factors curtailing consultation by the Parliament, while the Scottish 
Executive argues that usually the UK Government and Westminster 
undertake consultation, so therefore the matter is not pressing59. The issue of 
political inclusion threads directly into this area of debate as can be creditably 
suggested well-resourced and politically-aware interest groups and 
stakeholders are much more liable to engage with the Parliament on a Sewel 
motion due to their superior public affairs capabilities than less well resourced 
groups. How can such groups get more involved in the consideration of a 
Sewel motion and how can the Parliament ensure all relevant stakeholders 
have the opportunity to contribute to the debate. 
 
(g) The Sewel Convention is all one-way traffic from London. 
The majority of commentators assume the UK Government is the chief  driving 
force behind the tabling of the Sewel motions in the Scottish Parliament. The 
popular image portrayed in the media is of subservient Scottish Ministers 
following the lead of UK Ministers. However, as the literature on the 
Convention has developed, this assumption has come under attack. Keating 
argues that a number of complex factors are behind Sewel motions and that 
often Scottish Ministers have considerable interest in using the Convention, 
for example, to ‘piggy back’ onto UK legislation or avoid a damaging political 
debate on the issue60.  Thus, who is really driving the process? 

 
(h) Sewel motions are symbolic of a lack of policy capacity 
and creativity in Scotland. 
Discussion of the Sewel Convention has become a component of the 
emerging research concerning the impact of devolution on public policy61. 
Ensuing from the last point, the Convention is popularly conceived as 
evidence of the continuing uniformity and convergence of public policy under 
the devolution settlement. More critical commentators take this inference 
further and argue the Sewel Convention demonstrates a systematic lack of 

                                                           
59 Scottish Executive Memorandum to the Procedures Committee (January 2003) 
60 Keating, M (2004) How Distinctive is Holyrood?  
61 Adams, J. Robinson, P.(ED) (2003) Devolution in Practice IPPR: London 
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policy-making capacity and creativity in Scotland62. However, other 
commentators dispute this assertion by making the point that the Convention 
is principally utilised as a result of the pressures on parliamentary time 
produced by a crowded programme of legislation piloted by the Scottish 
Executive.   Just what does the use of the Sewel Convention say about public 
policy capacity and creativity in post-devolution Scotland? Should use of the 
Convention signify Scotland’s continuing reliance on Westminster? 

 
MAPPING THE KEY ISSUES & QUESTIONS 
SURROUNDING THE SEWEL CONVENTION 
 
4.36 The focus of the project brief is to evaluate the application of the Sewel 
Convention against the key principles underpinning the Parliament. Thus to aid 
analysis and meet the specific objectives of the research, the key issues and 
questions surrounding the Sewel Convention discussed above are disaggregated 
and mapped around the 4 key principles established by the Consultative Steering 
Group in the following matrix. 
 
Matrix 3 
Sharing of Power 
 

• Control of the Sewel Convention. 
  

Accountability 
 

• Timing of Sewel motions. 
• Scrutiny of Sewel motions. 
• Scoping of Sewel motions. 
• Provision of information on Sewel 

motions. 
Access & Participation 

 
• Timing of Sewel motions.  
• Scrutiny of Sewel motions. 
• Provision of information on Sewel 

motions. 

Equal Opportunities 
 
 

 
4.37 Not all the key issues at play within the wider debate surrounding the Sewel 
Convention are incorporated within the above matrix. These issues lay outside the 
terms of the brief and therefore will not be explicitly considered and discussed in the 
course of the analysis.  
 

 

 
 
 

                                                           
62 Gerry Hassan & Chris Warhurst (2002) ‘Future Scotland: The Making of the New Social 
Democracy’ in Hassan, G & Warhurst, C (ed) (2002) ‘Tomorrow’s Scotland’ Lawrence & Wishart: 
London. 
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Section  

5  

 
 
 

Audit of the Application of the 
Sewel Convention 
 
INTRODUCTION 
 
5.1 This section presents and examines the findings generated from auditing the 
application of the Sewel Convention during the first session of the Parliament.  
 
5.2 The main body of data is presented in two matrixes. To aid comprehension 
and analysis a variety of graphical and presentational tools are utilised to flag up key 
findings and trends in the data. 
 
KEY FINDINGS & TRENDS 
 
Quantity & Frequency 
 
5.3 The highlights from the research are: 

• There were 39 Sewel motions63 pertaining to 37 UK Bills were passed 
during the Parliament’s first session. 

• On average 9/10 Sewel motions were agreed to per year by the 
Parliament. 

• Resulting from the 39 Sewel motions passed, the Parliament consented to 
36 UK Bills. Of these 35 were defined as Government Bills and only 1 was 
a Private Member’s Bill.  

• The greatest number of Sewel motions were tabled in 2001, 13 in total, in 
the run-up to and ensuing from the UK General Election. 

• The greatest number of Sewel motions were tabled in the months of March 
and June,  6 in total in each month, during the first session of the Scottish 
Parliament. 

• For each UK Bill consented to via a Sewel motion, 1.7 Acts were passed 
by the Parliament. 

• 23% of the 156 UK Bills introduced and passed during the first 4 years of 
the Scottish Parliament were subject to a Sewel motion.  

 
                                                           
63 It is commonly reported there were 41 Sewel motions passed during the Parliament’s first session. 
However, one motion, SM1-61, sought the Parliament’s consent for 3 separate pieces of UK 
legislation in one go. Consequently this motion is counted only once in the course of the research. 
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5.4 These results demonstrate the relatively frequent use of Sewel motions by the 
Scottish Executive over the Parliament’s first session. The Convention can thus be 
suggested to represent an important feature of the devolution settlement. 
 
Scrutiny & Oversight 
 
5.5  The highlights from the research were: 

• The Parliament openly debated in plenary 30 of the 39 Sewel motions 
tabled. Thus just over 75% of motions were openly considered by MSP. 

• The total time spent by the Chamber considering every Sewel motion 
amounted to 1210 minutes, thus, on average each Sewel motion received 
just over 30 minutes in plenary. 

• 11 or 28% of Sewel motions were considered in Committee. 
• The total time spent by the Parliament’s Committee’s considering Sewel 

motions totalled 290 minutes. On average a Committee a considered each 
Sewel motion for just over 25 minutes. 

• Of the 11 motions considered in Committee, 6, or 55%, were debated in 
plenary and only 2, or 18%, were subject to a vote at Decision Time by the 
whole Parliament. 

• 18 Sewel motions were subject to a vote at Decision Time by the 
Parliament, while 21 motions were agreed to without a vote. 

• Of 39 Sewel motions considered 32, or 82%, were defined as ‘open’ in 
scope and remainder were analysed as ‘semi-specific’. 

• Of the 37 Bills considered, only 3 Bills were scrutinised more than once by 
the Scottish Parliament due to amendments made at Westminster.  

• Only 5 Sewel motions were subject to opposition amendments. 
 
5.6 These findings revel the low level of scrutiny and oversight Sewel motions 
have been subject to during the first session. 

 
Coverage & Impact 
 
5.7  The highlights from the research are: 

• 48% of Sewel motions tabled concerned issues within the justice portfolio 
of the Scottish Executive. Health and education portfolios were in joint 
second place with each accounting for 13% of Sewel motions. 

• 18, or 48%, of the 37 UK Bills considered via the Sewel Convention 
originated from the Home Office,  7 Bills came from the Department Health 
and 3 each from the Department of Trade & Industry and the Department 
for Environment, Food & Rural Affairs. 

• The primary devolved matters affected by Sewel motions were criminal 
justice, policing and civil law. 

• 68% of all Sewel motion were either classified as exerting a ‘minor’ or 
‘relatively minor’ impact upon devolved matters. Only 7 out of the 41 Sewel 
motions were classed as having  a ‘major’ impact on a devolved matter. 

• 14, or 35%, of the 39 Sewel motions considered conferred additional 
powers/functions upon Scottish Ministers. 
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5.8 That the greatest number of Sewel motions concerned justice issues and 
originated from the Home Office during the Parliament’s first session is not surprising 
given the nature and demands of legislation in this sphere, particularly anti-terrorism 
measures for example. The high proportion of Sewel’s classified as ‘minor’ or 
‘relatively minor’ demonstrates that although Sewel motions have been frequently 
tabled, their actual scale, scope and legislative impact has been relatively benign. 
 
Rationale & Motivation 
 
5.9 The highlights from the research are: 

• Of the total number of Sewel motions, uniformity was referenced as a key 
rationale in 90%, or 27, of cases. 

• Uniformity was stated as the sole rationale in 25, or 60%, of all the Sewel 
motions passed in the first session. 

• In 6 cases administrative necessary was stated as a unpinning reasoning 
for using a Sewel motion, while in 9 cases administrative convenience was 
referenced. 

• Political opportunity was identified as a key rationale in only one Sewel 
motion. 

• In only 2 cases was either legal protection or the need to safeguard the 
powers of the Parliament cited. 

 
5.10  The status of uniformity and administrative convenience as the two principal 
forces behind the tabling of Sewel motions is entirely rational and supports a positive 
interpretation of the Sewel Convention. The emphasis of uniformity and 
administration suggests the Sewel Convention is not being abused by Scottish 
Ministers as a means for driving through politically important or sensitive legislation, 
or that UK Government Ministers are forcing upon the Scottish Executive substantial 
elements of its own legislative agenda.  It can thus be contended the Sewel 
Convention has been essentially used pragmatically during the first session to 
supplement the Executive’s heavy legislative programme. 
 
 
 
 
 



 

THE PARLIAMENTARY PROGRESS, CONSIDERATION & CONSENT OF SEWEL MOTIONS 
IN SESSION 1 
 
5.7 The following matrix charts the parliamentary progress, texts, consideration and consent of all 39 Sewel motions considered in the 
Scottish Parliament’s first session. 
 
Notes Regarding the Themes & Measures of the Evaluative Matrix 
 
Bill Type 
 
5.8 The following symbols were employed: 

• G = Government Bills 
• PM = Private Members Bills 

 
Scoping of Motion 
 
5.9 There is much variation in the scope and nature of Sewel motions tabled in the first session of the Parliament. To support analysis a 
typology detailing the scope of Sewel motions was created to record the nature of consent given by the Parliament. The typology has 3 
categories: 

(i) Open Motions. This category denotes motions that simply refer to the UK Bill under consideration and the general provisions 
and/or devolved matters of the Bill. An example of a open Sewel motion is S1M – 2341 on the Proceeds of Crime Bill: “That the 
Parliament endorses the principles of the Proceeds of Crime Bill and agrees that the provisions in the Bill that relate to devolved 
matters should be considered by the UK Parliament.”64 

(ii) Semi Specific Motions. This category encompasses motions that refer to a UK Bill and go on to cite particular policy objectives 
&/or provisions of the Bill that will apply to Scotland and be considered by the UK Parliament. An example of a semi specific Sewel 
motion is SM1-1073 on the Political Parties, Elections & Referendums Bill: “That the Parliament endorses the principle of replacing 
Section 93 in the Representation of the People Act 1983) with a provision placing a duty on broadcasters to draw up a code of 
practice as respects the involvement of candidates in broadcasts pending an election, and aggress that provision to this end in the 

                                                           
64 SP Business Bullet 24th October 2001. 
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case of local government elections in Scotland should be considered by the UK Parliament as part of the Political Parties, 
Elections & Referendums Bill.”65 

(iii) Specific Motions. This final category refers to Sewel motions that incorporate the UK Bill, particular policy objectives of the Bill 
and directly notes the specific provision numbers and schedules within the UK Bill. There were no examples of this type of Sewel 
motion during the Parliament’s first session, but such a motion would go along the following lines: “The Parliament endorses the 
principle of XYZ and agrees that to achieve these ends Provisions 2,3,4 & 5 in ABC Bill that relate to devolved matters should be 
considered by the UK Parliament.” 

 
5.10 As noted in the methodology, there are weaknesses to using a qualitative criteria of this nature. Primarily, the approach is susceptible to 
subjectivity and insistency. However, despite these drawbacks, the exercise offers a useful indicator for assessing the application of the Sewel 
Convention.  
 
Evaluative Matrix 
 
Matrix 4 

 Bill Bill 
Type Motion Scoping of 

Motion 
Lead Executive 

Portfolio Lead UK Dep. 
Date 

Consent 
Sought 

Time 
Conside

red in 
Plenary 
(Mins) 

Result 
Amend
ments 

Lodged? 

Lead 
Subje

ct 
Com. 

Date 
Consi
dered 

in 
Com. 

Time 
Considere
d in Com. 

(Mins) 

Royal 
Assent 

1. Food Standards  G S1M – 60 Open Health  Agriculture, 
Fisheries & 
Food 

23/06/99      60 For: 81
Ags: 30 
Abs: 1 

No / / / 11/11/99

2. Financial Services & 
Markets  

G S1M – 61 Open Justice Trade & 
Industry 

23/06/99        30 For: 82
Ags: 0 
Abs: 31 

No / / / 14/06/00

3. Electronic 
Communications  

G As Above As Above As Above As Above As Above / / No / / / 25/07/00 

4.  Limited Liability 
Partnership 

G As Above  As Above As Above As Above As Above / / No / / / 20/07/00 

5.  Sea Fishing Grants G S1M – 344 Open Environment & 
Rural Affairs 

Agriculture        08/12/99 45 Agreed No Rural
Affairs 

03/12/
99 

10 27/07/00

6. Representation of the 
People 

G S1M – 405  Semi 
Specific 

Local Government Home Office 09/01/00 / Agreed No / / / 09/03/00 

7.  Sexual Offences 
(Amendment) 

G S1M – 430 Open Justice Home Office 19/01/00 120 For: 90 
Ags: 16 
Abs: 1 

Yes     / / / 30/11/00

                                                           
65 SP Business Bulletin 6th July 2000 
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 Bill Bill 
Type Motion Scoping of 

Motion 
Lead Executive 

Portfolio Lead UK Dep. 
Date 

Consent 
Sought 

Time 
Conside

red in 
Plenary 
(Mins) 

Result 
Amend
ments 

Lodged? 

Lead 
Subje

ct 
Com. 

Date 
Consi
dered 

in 
Com. 

Time 
Considere
d in Com. 

(Mins) 

Royal 
Assent 

8. Political Parties, 
Elections & Referendums 

G S1M – 628 Semi 
Specific 

Local Government Home Office 09/03/00 / Agreed No / / / 30/11/00 

9. Regulation of 
Investigatory Powers 

G S1M – 733 Open Justice Home Office 06/04/00 90 For: 80 
Ags: 29 
Abs: 0 

Yes     / / / 28/07/00

10. Learning & Skills G S1M – 810 Open Enterprise & 
Lifelong Learning 

Education & 
Skills 

18/05/00        / Agreed No / / / 28/07/00

11. Race Relations 
(Amendment) 

G S1M – 887 Open Social Justice Home Office 25/05/00 / Agreed Yes / / / 30/11/00 

12. Insolvency G S1M – 889 Open Justice Trade & 
Industry 

01/06/00      / Agreed No Justice 22/05/
00 

10 30/11/00

13. Care Standards  G S1M – 975  Open Education Health  22/06/00 / Agreed No Educat
ion & 
Cultur
e 

14/06/
00 

25  28/07/00

14. Government Resources 
& Accounts 

G S1M – 1072 Open Finance Treasury 06/07/00 15 For: 84 
Ags: 5 
Abs: 27 

No   Financ
e 

04/07/
00 

50 28/07/00

15. Political Parties, 
Elections & Referendums 

G S1M – 1073 Semi 
Specific 

Local Government Home Office 06/07/00 / Agreed No Local 
Gover
nment 

04/07/
00 

10  30/11/00

16. Criminal Justice & Court 
Services 

G S1M – 1240 Open Justice Home Office 05/10/00 40 Agreed No / / / 30/11/00 

17. Tobacco Advertising & 
Promotion 

G S1M – 1527 Open Health Health 17/01/01 35 Agreed No Health 10/01/
00 

50  07/11/02

18. Health & Social Care G S1M – 1529 Open Health Health 17/01/01 25 Agreed No / / / 11/05/01 
19. International Criminal 

Court 
G S1M – 1528 Open Justice  Home Office 18/01/01 25 For: 80 

Ags: 33 
Abs: 0 

No     / / / 11/05/01

20. Outworking PM S1M – 1596 Open Enterprise & 
Lifelong Learning 

Trade & 
Industry 

31/01/01        30 For: 80
Ags: 0 
Abs: 27 

No / / / /

21. Criminal Justice & Police G S1M – 1618 Open Justice Home Office 07/02/01 30 For: 76 
Ags: 0 
Abs: 27 

No     / / / 07/02/01

22. International 
Development 

G S1M – 1713 Open Health International 
Development 

08/03/01        30 Agreed No / / / 26/02/03

23.  Culture & Recreation  G S1M – 1645 Open Education Culture, Media 
& Sport 

08/03/01      / Agreed No Educat
ion 

06/03/
01 

5

24. Armed Forces G S1M – 1795 Open Justice Defence 29/03/01 5 For: 82 
Ags: 33 
Abs: 0 

No   Justice
1 

 27/03/
01 

20 11/05/01

39 



 

 Bill Bill 
Type Motion Scoping of 

Motion 
Lead Executive 

Portfolio Lead UK Dep. 
Date 

Consent 
Sought 

Time 
Conside

red in 
Plenary 
(Mins) 

Result 
Amend
ments 

Lodged? 

Lead 
Subje

ct 
Com. 

Date 
Consi
dered 

in 
Com. 

Time 
Considere
d in Com. 

(Mins) 

Royal 
Assent 

25. Adoption & Children  G S1M – 1818 Open Education Health 04/04/01 150 Agreed No / / / 07/11/02 
26. Proceeds of Crime G S1M – 2341 Open Justice Home Office 24/10/01 45 Agreed No / / / 24/07/02 
27. Adoption & Children (#2) G S1M – 2342 Open Education  Health 24/10/01 20 Agreed No / / / 07/11/02 
28. Anti-Terrorism, Crime & 

Security 
G S1M – 2445 Semi 

Specific 
Justice Home Office 15/11/01 90 For: 75 

Ags: 30 
Abs: 31 

Yes     / / / 20/11/01

29. NHS Reform & Health 
Care Profession 

G S1M – 2458 Semi  
Specific 

Health  Health 22/11/01 20 Agreed No Health  21/11/
02 

40  25/06/02

30. Adoption & Children (#3)  G S1M – 2649 Open Education Health 30/01/02 30 For: 85 
Ags: 0 
Abs: 29 

No     / / / 07/11/02

31. Police Reform G S1M – 2650 Semi  
Specific 

Justice  Home Office 30/01/02 30 For: 83 
Ags: 31 
Abs: 0 

No     / / / 24/07/02

32. Enterprise G S1M – 2983 Open Justice Trade & 
Industry 

17/04/02        30 For: 82
Ags: 1 
Abs: 29 

No / / / 07/11/02

33. Private Hire Vehicles 
(Carriage of Guide Dogs)  

PM S1M – 3211 Open Finance Home Office 19/06/02 5 For: 73 
Ags: 1 
Abs: 27 

No     / / / 07/11/02

34. Police Reform (#2) G S1M – 3237 Open Justice Home Office 27/06/02 25 Agreed No / / / 24/07/02 
35. Extradition  G S1M – 3608 Open Justice  Home Office 21/11/02 60 For: 76 

Ags: 26 
Abs: 0 

Yes     / / / 20/11/03

36. Waste & Emissions 
Trading 

G S1M – 3649 Open Environment & 
Rural Development 

Environment, 
Food & Rural 
Affairs 

28/11/02        30 For: 77
Ags: 30 
Abs: 1 

No / / / 13/11/03

37. Criminal Justice G S1M  Open Justice  Home Office 05/12/02 40 For: 79 
Ags: 27 
Abs: 0 

No     / / / 20/11/03

38. Crime (International 
Cooperation) 

G S1M – 3670 Open Justice Home Office 30/01/03 30 For: 80 
Ags: 27 
Abs: 0 

No     / / / 30/10/03

39. Local Government G S1M – 3833 Semi 
Specific 

Finance Office of the 
Deputy Prime 
Minister 

06/02/03        10 Agreed No / / / 18/09/03

40. Sexual Offences G S1M – 4022 Semi 
Specific 

Justice     Home Office 20/03/03 15 Agreed No Justice
2 

 18/03/
03 

45 20/11/03

41. Railway & Transport 
Safety 

G S1M – 4023 Open Enterprise, 
Transport & 
Lifelong Learning 

Transport       20/03/03 / Agreed No Transp
ort & 
Enviro
nment 

18/03/
03 

25 10/07/03
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Break Down of Selected Results 
 
5.11 Yearly Break Down of Sewel Motions During Session 1 
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5.12 Monthly Break Down of Sewel Motions During Session 1 
 
Chart 2 
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5.13 Scottish Executive Portfolios Handling Sewel Motions 
 
Chart 3 
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5.14 Lead UK Government Departments Handling Sewel Motions 
 
Chart 4 
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THE PROVISIONS, SCOPE AND RATIONALE FOR SEWEL MOTIONS DEBATED IN 
SESSION 1 
 
5.15 The following evaluative matrix details the provisions, scope and rationale for each of the 39 Sewel motions and debated and passed 
 during the first session of the Scottish Parliament. 
 
Notes About Headings & Measures of the Matrix 

 
General Purpose of the Bill 
 
5.16 As stated to in the Bill memorandum provided by the Scottish Executive, the explainary notes to the Bill and statements made to 
 Parliament by Scottish Ministers. 
 
Main Policy Matters Covered by the Bill & the Devolved Matters Affected by the Bill 
 
5.17 The categories and headers listed are drawn from the descriptions of reserved provisions set out in Section 5 of the Scotland Act 
 (1998) and associated official publications and documents which discuss the division of powers of the devolution settlement. 
 
Impact on Devolved Matters 
 
5.18 An important issue raised following consultation with the Constitution Unit was the varying impact and magnitude of the UK Bills 
 consented to via the Sewel Convention. To gauge the impact and magnitude of each Sewel motion and its accompanying UK Bill, a 
 qualitative typology was developed.  The typology consists of 4 categories: 

(i) Major Impact. Sewel motions that make significant alterations to devolved matters, &/or significantly alterations to the 
executive functions of Scottish Ministers &/or motions which are politically significant.  

(ii) Relatively Major Impact. 
(iii) Relatively Minor Impact. 
(iv) Minor Impact. Sewel motions that are political negligible and make only technical or insignificant alterations to devolved 

matters &/or the executive functions of Scottish Ministers. 
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5.19 A number of variables were considered when applying this typology. These included statements made to Parliament by Scottish 
 Ministers, Bill Memorandum produced by the Scottish Executive and the nature, length and substance of parliamentary debates.  
 
5.20 Despite its systematic application, this approach is clearly subjective and fraught with challenges to its evaluation consistency. These 
 weaknesses would afflict any approach of the same qualitative nature and therefore are difficult to offset in any research strategy. 
 Nonetheless, the exercise presents a useful indicator for evaluating the application of the Sewel Convention. 
 
Rationale for Sewel Motion 
 
5.21 To fully understand and chronicle the reason for each Sewel motion a typology was developed building upon those existing in various 
 forms in the associated literature. The model comprises 7 categories: 

(a) Uniformity. Sewel motions used to ensure UK-wide uniformity and consistency and, for example, avoid potential legal loop-
holes. 

(b) Administrative Necessity. Sewel motions used to enact necessary administrative arrangements concerning the Scottish 
Executive &/or transfer functions to Scottish Ministers flowing from a UK Bill. 

(c) Administrative Convenience. Sewel motions used as a swift and efficient mechanism to enact legislation, &/or deliver a 
specific policy objective &/or comply with international obligations. 

(d) Political Opportunity. Sewel motions used as a positive opportunity to ‘piggy back’ upon the work of the UK Parliament to 
supplement the Scottish Executive’s programme for government. 

(e) Political Convenience. Sewel motions used to avoid politically sensitive debate by transferring effective responsibility to 
Westminster.  

(f) Legal Protection. Sewel motions used as a means to ensure legislation – usually where the distinction between reserved and 
devolved matters is blurred – is not vulnerable to legal challenge, for example, if the Parliament were to introduce primary 
legislation. 

(g) Safeguard Powers. Sewel motions used to protect the powers and prerogatives of the Scottish Parliament by demonstrating 
the matter is devolved, requires the consent of the Parliament and can be altered in the future by MSPs.   

 
5.22  When applying this criteria to each Sewel motion, methodical reference was made to statements made to Parliament by Scottish 
 Ministers, Bill memorandums, Parliamentary debates and allied coverage of the issue. 
 
5.23 As discussed in relation to evaluating the impact on devolved matters of each Sewel motion, this qualitative approach to auditing 
 suffers from a number of imperfections. However, the approach does yield a valuable data set for analysing the application of the 
 Sewel Convention. 
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Evaluative Matrix 
 
Matrix 5 

 Bill General Purpose of the Bill 
Main Policy 

Matters 
Covered by the 

Bill 

Devolved Matter 
(s) Affected by 

the Bill 

Impact on 
Devolved 
Matters 

Rationale for Sewel Motion 
Confer Powers 

to Scottish 
Ministers? 

Additional 
Information 

1. Food Standards  > Create a Food Standards 
Agency 

> Product 
Standards, 
Safety & 
Liability 

> Food 
Standards 

> Major > Uniformity. Provide for uniform 
monitoring of food standards. 

> Administrative Necessity Enable 
the Agency to operate in Scotland. 

> Appoint 
members of 
the Agency’s 
Scottish 
advisory 
council. 

/ 

2. Financial Services 
& Markets  

> Establish new regulatory 
framework for the financial 
services industry  

> Establish  the Financial Services 
Authority 

> Financial 
Services 

> Insolvency 

> Insolvency > Minor > Uniformity. Maintain uniformity 
through minor amendments to 
Scot’s Law. 

/ / 

3. Electronic 
Communications  

> Establish new regulatory 
framework for the electronic 
commerce industry. 

> Telecommunic
ations 

> Legal 
Proceedings 

> Minor > Uniformity. Maintain uniformity 
through minor amends to Scots 
law. 

/  /

4.  Limited Liability 
Partnership 

> Establish in a law a new form of 
business association. 

> Business 
Associations 

> Insolvency > Minor > Uniformity. Maintain uniformity of 
bankruptcy law through minor 
amendments to Scot’s law. 

/  /

5.  Sea Fishing Grants > Establish a new regime of 
charges for the funding the Sea 
Fish Industry Authority and the 
Herring Industry Board. 

> Sea Fishing > Fishing 
Industry 
Assistance 

> Relatively 
Minor 

> Uniformity. Maintain uniformity of 
charging regimes through minor 
amendments to Scots law. 

/  /

6. Representation of 
the People 

> Modernise voting arrangements 
for local government elections. 

> Elections > Local 
Government 
Elections 

> Relatively 
Minor 

> Uniformity.  Maintain uniformity of 
arrangements for local government 
elections. 

/  /

7.  Sexual Offences 
(Amendment) 

> Reduces the age of consent for 
homosexuals and introduces 
new legal safeguards for young 
homosexuals and lesbians. 

> Implement ECHR obligations. 

> Criminal 
Justice 

> Equal Opps 

> Criminal 
Justice 

> Equal Opps 
Promotion.  

> Major > Uniformity. 
> Administrative Convenience. 

Speedily implement ECHR 
obligations.  

> Political Convenience. Viewed as 
a means for the Executive to avoid 
debate over lowering the age of 
homosexual sex. 

/  /

8. Political Parties, 
Elections & 
Referendums 

> Modernise the regulation of 
political parties and promote 
democratic participation. 

> Establish the Electoral 
Commission. 

> Political 
Parties 

> Elections 

> Local 
Government 
Elections 

> Citizenship 

> Relatively 
Minor 

> Uniformity. Maintain uniformity of 
arrangements for local government 
elections. 

> Administrative Necessity. Allow 
Scottish Ministers to draw-upon 
the resources of the Electoral 

/  /
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 Bill General Purpose of the Bill 
Main Policy 

Matters 
Covered by the 

Bill 

Devolved Matter 
(s) Affected by 

the Bill 

Impact on 
Devolved 
Matters 

Rationale for Sewel Motion 
Confer Powers 

to Scottish 
Ministers? 

Additional 
Information 

Commission to promote 
democratic participation. And allow  
Ministers to transfer the functions 
from the Local Government 
Boundary Commission to the 
Electoral Commission 

9. Regulation of 
Investigatory 
Powers 

> Establish a new regime 
governing the investigatory 
powers of the police and 
security services.  

> Policing 
> National 

Security 

> Policing > Relatively 
Minor 

> Uniformity. Maintain uniformity of 
arrangements. 

> Legal Protection. Prevent 
possible legal challenges if the 
Parliament were to legislate due to 
high degree of cross-over 

/   /

10. Learning & Skills > Establish Individual Learning 
Accounts. 

> Lifelong 
Learning 

> Job Search & 
Support 

> Lifelong 
Learning 

> Major > Uniformity. Allow uniformity of 
provision. 

> Administrative. Empower 
Scottish Ministers to establish and 
regulate Individual Learning 
Accounts. 

> Powers to 
establish and 
regulate 
Individual 
Learning 
Accounts  

/ 

11. Race Relations 
(Amendment) 

> Implement the 
recommendations of the 
McPherson Report into eh the 
Death of Stephen Lawrence to 
combat racial discrimination.  

> Ensure law compatible with 
ECHR obligations. 

> Equal Opps > Equal Opps 
Promotion 

> Relatively 
Minor 

> Uniformity. Maintain uniformity to 
duties on public bodies to promote 
equal opportunities. 

> Powers to 
regulate the 
performance 
of public 
bodies to 
promote equal 
opportunities. 

/ 

12. Insolvency > Establish a new insolvency 
regime based on the UN 
Commission on International 
Trade Law model. 

> Insolvency > Insolvency 
> Private 

International 
Law 

> Relatively 
Minor 

> Uniformity. Maintain uniformity of 
insolvency laws by amending 
Scots law regarding to private 
international law. 

/ / 

13. Care Standards  > Modernise the social work 
profession. 

> Establish the Central Council for 
Education and Training in Social 
Work as a cross-border public 
body. 

> Regulation of 
Professionals 

> Social Care > Relatively 
Minor 

> Administrative. Enable the 
Central Council for Education and 
Training in Social Work to operate 
in Scotland and Enable Scottish 
Ministers to make financial 
contributions from the Scottish 
Assigned Budget to the Council. 

> Must be 
consult by the 
Secretary of 
State on any 
proposed 
changes to 
the functions 
of the Central 
Council for 
Education & 
Training in 
Social Work. 

> The Council 
will be 
accountable 
to the 
Parliament. 

14. Government 
Resources & 

> Establish Partnerships UK to 
spread best practice on the use 

> Public 
Finance 

> Public 
Finance 

> Relatively 
Minor 

> Administrative. Enable 
Partnerships UK to support 

> Appoint 
members to 

/ 
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 Bill General Purpose of the Bill 
Main Policy 

Matters 
Covered by the 

Bill 

Devolved Matter 
(s) Affected by 

the Bill 

Impact on 
Devolved 
Matters 

Rationale for Sewel Motion 
Confer Powers 

to Scottish 
Ministers? 

Additional 
Information 

Accounts of private finance in public 
sector projects. 

Scottish public bodies and allow 
the Scottish Minister to have a 5% 
share in Partnerships UK. 

Partnerships 
UK’s advisory 
council. 

15. Political Parties, 
Elections & 
Referendums  

> Modernise election regulation. > Political 
Parties 

> Elections 

> Local 
Government 
Elections 

> Minor > Uniformity. Maintain uniformity of 
arrangements for local government 
elections. 

/ / 

16. Criminal Justice & 
Court Services 

> Improve protection for the public 
from violent and sexual 
offenders by increasing police 
powers and strengthening the 
sexual offenders register.  

> Criminal 
Justice 

> Criminal 
Justice 

> Major > Uniformity. Maintain uniformity of 
penalties. 

> Administrative Convenience. 
Provide Scottish police forces with 
the same powers to those in 
England & Wales.  

/  /

17. Tobacco 
Advertising & 
Promotion 

> Dan the advertising and 
promotion of tobacco products. 

> Consumer 
Protection 

> Advertising 
> Public Health 
> Media & 

Broadcasting 

> Advertising 
> Public Health 

> Major > Uniformity. Maintain uniformity of 
arrangements. 

/  /

18. Health & Social 
Care 

> Modernise the provision of 
health and social care. 

> Social Care 
> Medicines 

> Social Care > Relatively 
Major 

> Uniformity.  Maintain uniformity of 
arrangements.  

> Powers to 
authorise 
health care 
professionals 
to prescribe 
medicines. 

/ 

19. International 
Criminal Court 

> Give the jurisdiction to the 
International Criminal Court. 

> Implement the 1998 Treaty of 
Rome.  

> International 
Law 

> International 
private law 

> Relatively 
major 

> Administrative Convenience. 
Speedily and efficiently comply 
with international obligations. 

> Uniformity.  

/ / 

20. Outworking > Reform outworking 
arrangements. 

> Employment >  > Minor > Political Opportunity. 
Opportunity to reform 
arrangements in Scotland. 

> Uniformity.  

/  .

21. Criminal Justice & 
Police 

> Speed-up criminal proceedings 
by strengthening powers of 
disclosure for criminal 
investigation. 

> Criminal 
Justice 

> Policing 

> Criminal 
Justice 

> Policing 

> Relatively 
Minor 

> Uniformity. Enable English & 
Welsh warrants to be executed in 
Scotland and vice versa. 

/  /

22. International 
Development 

> Enshrine the goal of reducing 
global poverty as the primary 
aim of UK international 
development policy. 

> International 
Development 

> Public Sector 
Staffing 

> Minor > Administrative. Enable cross-
border and Scottish public 
authorities to participate in 
international development policy 
and uniform terms of service for 
personnel from these authorities. 

> Powers to 
amend the list 
of Scottish 
public 
authorities 
who can 

/ 
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 Bill General Purpose of the Bill 
Main Policy 

Matters 
Covered by the 

Bill 

Devolved Matter 
(s) Affected by 

the Bill 

Impact on 
Devolved 
Matters 

Rationale for Sewel Motion 
Confer Powers 

to Scottish 
Ministers? 

Additional 
Information 

participate in 
international 
development 
policy. 

23.  Culture & 
Recreation  

> Improve the efficiency by which 
the UK Government funds and 
supports the arts 

> Culture > Culture > Minor > Uniformity. 
 

/ / 

24. Armed Forces > Re-establish the jurisdiction of 
the Ministry of Defence Police. 

> Defence 
> National 

Security 

> Policing > Minor > Uniformity. Maintain uniformity of 
consequential arrangements. 

> Administrative Convenience.  

/  /

25. Adoption & 
Children  

> Modernise the adoption system. 
> Restrict the advertising of 

children. 
> Restrict the bringing of adopted 

children into the UK. 

> Adoption 
 

> Adoption > Major > Uniformity.  Maintain uniformity of 
arrangements.   

 

/  /

26. Proceeds of Crime > Establish a new civil recovery 
regime to enhance the powers 
of the Courts to confiscate the 
proceeds of crime. 

> Civil Law > Civil Law > Relatively 
Major 

> Uniformity. Maintain uniformity of 
arrangements. 

> Powers to 
make 
regulations 
governing the 
confiscation of 
proceeds of 
crime. 

> Must be 
consulted by 
the Secretary 
of State in 
relation to 
certain 
changes to 
the civil 
recovery 
regime. 

/ 

27. Adoption of 
Children (#2) 

> Reform the recognition of 
oversees adoption orders. 

> Adoption > Adoption > Relatively 
Minor 

> Uniformity.  Maintain uniformity of 
arrangements. 

/ > Supplement
s the first 
Sewel 
Motion on 
the Bill.  

> A second 
motion was 
required 
due 
additional 
amendment
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 Bill General Purpose of the Bill 
Main Policy 

Matters 
Covered by the 

Bill 

Devolved Matter 
(s) Affected by 

the Bill 

Impact on 
Devolved 
Matters 

Rationale for Sewel Motion 
Confer Powers 

to Scottish 
Ministers? 

Additional 
Information 

s made by 
the UK 
Governmen
t. 

28. Anti-Terrorism, 
Crime & Security 

> Enhance the capabilities of the 
police and security services to 
combat terrorism. 

> Terrorism 
> National 

Security 

> Policing 
 

> Major > Uniformity. Maintain uniformity of 
provision in relation to: 
o Powers of access to 

information for the police. 
o Use of DNA and fingerprints. 
o Establishment of a new 

religious hatred and religious 
aggravation. 

/ > The 
Scottish 
Executive 
only sought 
consent to 
some of the 
provisions 
contained in 
the Bill and 
explicitly 
stated in 
the 
accompanyi
ng 
memorandu
m the 
provisions 
covering 
devolved 
matters that 
are not 
covered by 
the motion. 

29. NHS Reform & 
Health Care 
Profession 

> Reform the regulation of health 
care professionals. 

> Establish the Council for 
Regulation of Health Care 
Professionals. 

> Regulation of 
Professionals 

 >  > Administrative. Enable Scottish 
Ministers to make payments and 
loans from the Scottish Assigned 
Budget and appoint one member 
to the Council’s broad. 

> Safeguard Powers. Some issues 
within the bill are potentially 
devolved therefore a safeguard the 
powers of the Parliament its 
consent is being sort. 

> Power to fund 
the Council. 

> Powers to 
appoint one 
member of the 
Council’s 
board. 

/ 

30. Adoption & 
Children (#3)  

> Establish a UK-wide adoption 
register. 

> Adoption > Adoption > Relatively 
Major 

> Uniformity. Maintain uniform 
arrangements by establishing the 
register in Scots law. 

/ > Supplement 
the two 
early 
motions 
relating to 
the Bill. 
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 Bill General Purpose of the Bill 
Main Policy 

Matters 
Covered by the 

Bill 

Devolved Matter 
(s) Affected by 

the Bill 

Impact on 
Devolved 
Matters 

Rationale for Sewel Motion 
Confer Powers 

to Scottish 
Ministers? 

Additional 
Information 

> Additional 
motion 
required 
due to 
further 
amendment
s. 

31. Police Reform > Modernise the police forces of 
England & Wales. 

> Fulfil EU obligations. 

> Policing > Policing > Minor > Uniformity. Maintain uniformity of 
consequential arrangements. 

> Administrative Convenience. 
Speed means of fulfil EU 
obligations. 

/  /

32. Enterprise > Improve the productivity and 
competitiveness of the UK 
economy by enhancing 
competition. 

> Establish the Office Fair 
Trading. 

> Competition 
> Insolvency 

> Insolvency > Minor > Uniformity. Maintain uniform 
arrangements in regard to 
insolvency laws by making minor 
alterations to Scots law. 

/  /

33. Private Hire 
Vehicles (Carriage 
of Guide Dogs)  

> Improve access to taxies for 
people with disabilities. 

> Road 
Transport 

> Road 
Transport 

> Minor > Uniformity. Maintain uniform 
arrangements. 

> Powers to 
regulate the 
carriage of 
guide dogs. 

/ 

34. Police Reform (#2) > Establish new Sex Offender 
Orders to improve public 
protection. 

> Criminal 
Justice 

> Criminal 
Justice 

> Relatively 
Major 

> Uniformity. Maintain uniform 
arrangements.  

/ / 

35. Extradition  > Modernise the extradition 
process. 

> Extradition  > Minor > Uniformity. Maintain uniform of 
administrative arrangements. 

> Powers to 
administer, 
through the 
Crown Office, 
extradition 
orders. 

/ 

36. Waste & 
Emissions Trading 

> Modernise and put on a 
statutory footing the emissions 
trading scheme. 

> Fulfil EU obligations 

> Environment > Environment > Relatively 
Minor 

> Uniformity. Maintain uniform 
arrangements. 

> Administrative Convenience. 
Most efficient and speedily means 
of fulfil EU obligations. 

> Powers to 
regulate 
certain 
aspects of the 
trading 
scheme. 

/ 

37. Criminal Justice > Modernise the criminal justice 
system. 

> Criminal 
Justice 

> Criminal 
Justice 

> Relatively 
Minor 

> Uniformity. Maintain uniform 
arrangements through minor 
alterations to Scots law. 

/ / 

38. Crime 
(International 
Cooperation) 

> Enhance the fight against 
organised crime. 

> Fulfil EU obligations. 

> Criminal 
Justice 

> Policing 

> Criminal 
Justice 

> Policing 

> Relatively 
Minor 

> Uniformity. Maintain uniform 
arrangements. 

> Administrative Convenience. 

/  /
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 Bill General Purpose of the Bill 
Main Policy 

Matters 
Covered by the 

Bill 

Devolved Matter 
(s) Affected by 

the Bill 

Impact on 
Devolved 
Matters 

Rationale for Sewel Motion 
Confer Powers 

to Scottish 
Ministers? 

Additional 
Information 

Most efficient and speedily means 
of fulfilling EU obligations. 

39. Local Government > Reform local government 
finance in England and Wales. 

> Local 
Government 

> Public Sector 
Staffing 

> Minor > Uniformity. Maintain uniform 
arrangements relating to staff 
transfers. 

> Powers to 
regulate the 
transfer of 
staff in local 
government. 

/ 

40. Sexual Offences > Improve protection for the public 
from sexual offenders. 

> Criminal 
Justice 

> Criminal 
Justice 

> Relatively 
Major 

> Uniformity. Maintain uniform 
arrangements. 

> Administrative Convenience. 
Swiftly and efficiently extend new 
measures to Scotland. 

> Powers to 
determine the 
list of offences 
judged to 
have a 
significant 
sexual 
element and 
fall under the 
remit of the 
Bill. 

/ 

41. Railway & 
Transport Safety 

> Improve safety transport safety 
with specific reference to the 
railways and shipping.  

> Transport  
Safety 

> Marine Safety > Minor > Uniformity. Maintain uniform 
arrangements relating to alcohol 
and substance testing on vessels.  

/  /
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Break Down of  Selected Results 
 
5.24 Impact on Devolved Matters of Sewel Motions 
 
Chart 5 

7

5

15

13 Major
Relatively Minor
Relatively Minor
Minor
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THE CHRONOLOGY OF THE SEWEL CONVENTION IN SESSION 1 
 
5.25 The following time lines chart the application of the Sewel Convention over the first session of the Parliament. To provide 
 additional context the dates of the Queen’s Speeches during the Scottish Parliament’s first session are noted together with 
 General Election dates and leadership changes to the Scottish Executive. 
 
1999 

Events 

     

> Food 
Standards 
Bill 

> Financial 
Services & 
Market Bill 

> Electronic 
Communicati
ons Bill 

> Limited 
Liability 
Partnerships 
Bill     

> Queen’s  
Speech 

> Sea 
Fishing 
Grants 
Bill 

 Jan          Feb March April May June July August Sept October Nov Dec
 
2000 

Events 

    

> Represen
tation of 
People 
Bill 

> Regulatio
n of 
Investigat
ory 
Powers 
Bills 

> Learning 
& Skills 
Bill 

> Race 
Relations 
Amendm
ents Bill 

> Insolvenc
y Bill 

> Care 
Standard
s Bill 

> Governm
ent 
Resource
s  & 
Accounts 
Bill 

> Political 
Parties, 
Elections 
& Ref’. 
Bill 

> McLeish 
Becomes 
FM 

> Criminal 
Justice & 
Court 
Services 
Bill  

> Queen’s 
Speech 

 Jan          Feb March April May June July August Sept October Nov Dec
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2001 

Events 

> Tobacco 
Advertisin
g Bill 

> Health & 
Social 
Care Bill 

> Outworki
ng 

> Criminal 
Justice & 
Police Bill 

> Internatio
nal 
Develop
ment Bill 

> Culture & 
Recogniti
on Bill 

> Armed 
Forces 
Bill 

> Regulatio
n of 
Investigat
ory 
Powers 
Bills 

> Adoption 
& 
Children 
Bill 

> UK 
General 
Election 

> Queen 
Speech

> McCon. 
Becomes 
FM 

> Proceeds 
of Crime 
Bill 

> Adoption 
of Crime 
Bill (#2) 

> Anti-
Terrorism
, Crime & 
Security 
Bill 

> NHS 
Reform 
Bill 

 Jan          Feb March April May June July August Sept October Nov Dec
 
2002 

Events 

> Adoption 
of 
Children 
Bill (#3) 

> Police 
Reform 
Bill     

> Enterpris
e Bill  

> Private 
Hire 
Vehicles 
Bill 

> Police 
Reform 
Bill (#2)   

> Queen 
Speech 

> Extractio
n Bill 

> Criminal 
Justice 
Bill 

 Jan         Feb March April May June July August Sept October Nov Dec
 
2003 

Events > Crime 
(Int. 
Cooperati
on) Bill 

> Local 
Governm
ent Bill 

> Sexual 
Offences 
Bill 

> Railway 
& 
Transport 
Safety 
Bill          

 Jan       Feb March April May June July August Sept October Nov Dec

 

 
 



 

Section  

6  

 
 

Survey of Key Stakeholder 
Opinion 
 
INTRODUCTION 
 
6.1 The following section provides a synthesis of comments made by key 
stakeholders66 in the legislative process regarding the Sewel Convention during the 
first session of the Parliament. A general overview of opinions is provided and 
specific views are mapped around the 4 principles underpinning the Parliament to 
provide focus to support analysis. 
 
6.2 The material is exclusively based upon comments made in the public domain 
and recorded verbatim. The key sources of evidence encompass: 

• Scottish Parliament debates 
• Scottish Parliament Committee proceedings 
• UK Parliament debates 
• UK Parliament Committee proceedings 
• Evidence-gathering sessions by the Richards Commission. 

 
6.3 During the first session of the Scottish Parliament there was comparatively 
little public discussion of the Sewel Convention.  Plenary and committee debates 
over Sewel motions were relatively brief and primarily dominated by politicised 
exchanges, while no Scottish Parliament Committee undertook a formal inquiry into 
the Sewel Convention.  
 
6.4 The deficiency of available, representative and focused evidence serves to 
limit the quality of the survey. However, the exercise does provide a valuable 
qualitative insight in the Sewel Convention. 
 
SYNTHESIS OF VIEWS 
 
Overview of General Comments 
 
6.5 The main general findings arsing from  the stakeholders surveyed were: 

(a) The Sewel Convention was recognised as an important feature of the 
devolution settlement. 

                                                           
66 Defined as encompassing MSPs, Scottish Executive civil servants and Scottish Parliament officials. 
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(b) There was a general consensus that the Sewel Convention has been used 
more frequently then originally envisaged. 

(c) MSPs are strongly perceived to lack understanding of the Sewel 
Convention. 

(d) For Ministers, officials and Labour and Conservative MSPs, the 
Convention has provided a pragmatic, effective and efficient tool for 
enacting legislation. 

(e) The Scottish National Party consistently opposes the use of the 
Convention on political grounds, arguing it undermines the Parliament and 
contradicts the spirit of Scottish home rule, but the Party does not always 
vote against them in practice. 

(f) It is accepted that Sewel motions and their accompanying UK Bills do not 
undergo the same degree of parliamentary scrutiny and oversight as 
normal Acts of the Scottish Parliament. 

(g) There is cross-party concern Sewel motions suffer from a lack of proper 
scrutiny. 

(h) The evolution of the Convention to involve Parliamentary Committee’s 
more strongly and delay seeking the consent of the Parliament until near 
to the last amending stage in the House the Bill was introduced has been 
universally welcomed. 

(i) There is widespread agreement there is still considerable room for 
improving the application of the Sewel Convention. 

(j) To ground future reform of the Sewel Convention, it is commonly 
suggested it would be beneficial for the Procedures Committee to 
undertake a wide-reaching investigation into the Convention. 

 
Mapping Against the Principles of the Parliament 
 
6.6 The following matrix maps the opinions of stakeholders against the 4 key 
principles of the Parliament. 
 
Matrix 6 
Principal Commentary 
Power Sharing 
 

• Concern at the executive dominance of the Sewel Convention 
was expressed in much of the evidence. A number of MSPs 
were critical that the Parliament beyond debating and giving its 
consent has very little role in the programming and planning of 
Sewel motions.  

• A popular suggestion made is for the Presiding Officer to play a 
greater role in the process, for example liaising with the UK 
Parliament regards its legislative programme, to counter this 
perceived problem. 

 
Accountability 
 

• The weakness of the Parliament to scrutinise Sewel motions 
and hold Ministers to a account for them is a central theme 
running through the spine of the evidence.  

• The lack of prior consultation and notification is an endemic 
criticism of the process made by a majority of stakeholders 
surveyed. MSPs consistently registered their concern in plenary 
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and committee at the lack of warning and time they had to 
scrutinise Sewel motions properly. There was a general 
perception amongst many MSPs that Sewel motions emerged 
from the woodwork unannounced in Parliament.  

• The wider accountability of the actual process of the Parliament 
being asked to give its consent is another matter arising from 
the evidence.  It was observed that there was a defined lack of 
clarity about the Sewel process, although it was acknowledged 
that the evolving documentation of the Convention by the 
Scottish Executive and the Scotland Office was slowly 
beginning to clarify and demystify procedures.  

• The ambiguity surrounding the Convention is identified as a key 
factor contributing to a lack of understanding of the Convention 
amongst MSPs and external stakeholders, and a barrier 
preventing the Parliamentary from properly scrutinising the 
Scottish Executive’s application of the Convention.  

• The developing role of the Committees in the process was an 
initiative welcomed by all sides. MSPs saw the Committee’s 
providing a vital scrutinising role by being able to investigate the 
details of the UK Bill under consideration in more depth and 
question Ministers and officials with greater intensity. However, 
the majority of MSPs surveyed still saw significant scope for 
enhancing the role of the Committee’s further as a means of 
addressing the Convention’s democratic deficit. 

 
Access & 
Participation 
 

• There were no references, either direct or indirect, to the theme 
of access and participation in relation to the Sewel Convention 
in the survey material. 

 
Equal 
Opportunities 
 

• There were no references, either direct or indirect, to the theme 
of equal opportunities in relation to the Sewel Convention in the 
survey material. 
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Section  

7  

 
 

Appraisal of the Application of 
the Sewel Convention                          
 
INTRODUCTION 
 
7.1 The following section analyses the application of the Sewel Convention 
against the 4 guiding principles of the Scottish Parliament. It draws upon the  findings 
of the research to assess how the Convention has functioned during the Parliament’s 
first session. 
 
ASSESSMENT PROCESS 
 
Sharing of Power 
 

Aim:  “The Parliament should embody and reflect the sharing of power between 
the people of Scotland, the legislators and the Scottish Executive.” 

 
Assessment 
 
7.2 Despite Lord Sewel’s original statement, the Convention has been firmly 
under the command of the Scottish Executive, limiting the role of the Scottish 
Parliament. What Sewel motions go forward for consent are determined by Scottish 
Ministers without prior consultation or dialogue with the Parliament or the people of 
Scotland. Thus the application of the Sewel Convention is not based on an equal 
distribution of power: the executive is clearly dominant. 
 
7.3 Executive control of the Sewel Convention is a rational and legitimate state of 
affairs. Scottish Ministers possess the democratic mandate to govern and implement 
their legislative programme. Sewel motions represent an additional tool available to 
Ministers to supplement and complement their own law-making agenda. Additionally, 
the Scottish Executive, and not the Parliament, is best placed, connected and 
resourced to liaise with the UK Government to monitor and contribute to emerging 
UK Bills as they are developed in Whitehall. 
 
7.4 It must, however, be remembered the Parliament maintains a series of 
powers offsetting the Scottish Executive’s control of the Convention. Most obviously 
it can withhold its consent to a Sewel motion tabled or it can support an amendment 
to the motion. Secondly, a MSP or a Parliamentary Committee can propose its own 
Bill for the Parliament’s consideration that essentially mirrors the devolved matters 
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covered by a UK Bill. Thirdly, an opposition party can make a proposal in the 
Parliamentary Bureau for a Sewel motion to be tabled. 
 
7.5 The evidence suggests during the first session the majority of MSPs were not 
explicitly concerned by the Executive’s control of the Convention. For example, the 
fact that over 50% of motions were consented to without a vote and only 5 Sewel’s 
were subject to amendments being tabled in plenary indicates MSPs were happy not 
to consistently challenge Scottish Minister’s application of the Convention. The high 
proportion of Sewel motions classified as ‘minor’ or ‘relatively minor’ might explain 
MSPs disinclination to persistently challenge them. However, the strong indication 
MSPs do not understand the Sewel Convention is an alternative reason for this trend 
and implies the lack of active scrutiny does not equate to contentment with the 
Scottish Executive’s control of the process. The stakeholder survey strengthens this 
final observation.  By the end of the first session, MSPs were beginning to voice their 
concerns that the Executive’s control was harming the ability of the Parliament to 
scrutinise Sewel motions.   
 
7.6 The distribution of power and control in favour of the Scottish Executive 
means Scottish Ministers not only determine which Sewel motions go forward for 
consent, but also the flow of information to MSPs and the public regarding each 
motion, the timing of when Sewel motions are considered and the degree of scrutiny 
each Sewel motion should received from the Parliament. These factors affect the 
accountability of the Sewel Convention and ground the concerns of MSPs 
surrounding the Convention. 
 
7.7 The application of the Sewel Convention can consequently be assessed as 
essentially no different from the other legislative procedures and practices of the 
Scottish Parliament in regard to the sharing of power. The Executive is the dominant 
actor, but the Parliament is not without means to check its ascendancy. Thus it is 
cogent to grade performance in this sphere as fair and realistic. However, the 
Scottish Executive’s control does raise subsequent challenges as to the 
accountability of the Sewel Convention. 
  
Accountability 
 

Aim:  
“The Scottish Executive should be accountable to the Scottish Parliament 
and the Parliament and the Executive should be accountable to the people 
of Scotland.” 

 
Assessment 
 
7.8 Accountability is the most important issue concerning the application of the 
Sewel Convention. The quantitative and qualitative evidence strongly indicates 
Sewel motions and their accompanying UK Bills do not receive same comparable 
level of scrutiny as Acts of the Scottish Parliament. For example, only 11 Sewel’s 
were considered in Committee, each motion received on average only 30 minutes of 
scrutiny in plenary and consistently MSPs registered their concern there was not 
enough time for them to fully considered Sewel motions in Sewel debates. 
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7.9 The theme of accountability can be disaggregated into several sub-issues. 
Timing is a critical one. The dominant narrative of the research contends there was 
not enough opportunity for MSPs and the public to scrutinise Sewel motions during 
the first session. However, the emerging role of the Committees in the process and 
the delaying of when consent was sought by the Executive were developments 
welcomed by MSPs as providing more scope for scrutiny. This evolution indicates 
the Executive is conscious the Parliament needs to be given more opportunity to 
examine Sewel motions.  
 
7.10 The flow of information is the second factor. The survey evidence suggests 
MSPs were unhappy with the supply of background information and the lack of 
warning of Sewel motions. A prevailing view concerning the Convention supposes 
Sewel motions appear to fall on MSP’s desks unannounced out of the sky. This 
situation has combined with the lack of time to curtail oversight and suggests the 
Sewel Convention has not confirmed to the accountability principle.  
 
7.11 The third issue in relation to accountability is the scope of Sewel motions. 
Over 80% of motions tabled during the first session were classified as ‘open’, 
granting significant latitude to the UK Parliament to legislate on devolved matters. 
The lack of specific aims, provisions or times referenced to in the motions tabled has 
emerged as an area of concern as it means the Parliament presents the UK 
Parliament with considerable opportunity to act beyond the original terms the 
Parliament believed it was giving consent to. 
 
7.12 Bringing together these issues suggests the Sewel Convention’s overall 
performance against the criterion of accountability has been rather weak. But there 
are encouraging signs of improvement contained within the evidence. The emerging 
practices of the Convention during the Parliament’s first session are serving to 
address this challenge by providing more opportunity for scrutiny. However, there 
remains further room for improvement to ensure Sewel motions are exposed to 
maximum levels of scrutiny and accountability. 
 
Access & Participation 
 

Aim:  
“The Scottish Parliament should be assessable, open, responsive and 
develop procedures that make possible a participative approach to the 
development, consideration and scrutiny of policy and legislation.” 

 
Assessment 
 
7.13 The theme of access and participation directly overlaps with the issue of the 
accountability of the Sewel Convention and the evidence suggests a similar level of 
performance. The lack of time, forewarning, Committee oversight and poor provision 
of information has served to restrict access to the process for civic and public groups 
and made extra-parliamentary participation non-existent during the first session of 
Parliament. 
 
7.14 It must, however, be remembered the public remains able to engage in the 
process at a UK-level as the UK Bill considered by a Sewel motion still have to make 
its way through Westminster. However, it is reasonable to comment that the 
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Westminster legislative process is not as open, assessable and inclusive as those of 
the Scottish Parliament, serving to disengage and prevent many potential external 
stakeholders from getting involved. 
 
7.15 The emerging role of the Committee’s in the process suggests the picture is 
not completely bleak and is moving in a positive direction. The Committee system 
will provide the most suitable and conventional path for interest groups and the 
public to get involved, thus the Committee’s embryonic participation during the first 4 
years of the Parliament suggests the Scottish Executive and Parliament are slowly 
beginning to address this issue. 
 
7.16 Despite the weakness of the research to examine the views and opinions of 
civic and interest groups regarding the Sewel Convention constraining the analysis in 
this area, it is credible to conclude the Convention’s compliance with the principle of 
access and participation has been weak over the Parliament’s first session. 
 
Equal Opportunities 
 
Aim:  “The Scottish Parliament in its operation and its appointments should 

recognise the need to promote equal opportunities for all.” 
 
Assessment 
 
There are no specific equal opportunities matters concerning the Sewel Convention. 
 
OVERALL PERFORMANCE ASSESSMENT 
 
The process of assessing the application of the Sewel Convention to the 4 guiding 
principles of the Parliament has demonstrated its performance against these criteria 
over the course of the first session has been predominantly weak. 
  
However, to arrive at a final and more comprehensive assessment, the application of 
the Sewel Convention must not be considered in isolation but put into its full 
contexts. Given the Convention’s early, unplanned and ad hoc conception, and 
considering its novelty and constitutional uniqueness, it is not at all surprising its 
application has not comprehensively adhered to the grand principles underpinning 
the Parliament. The evolving body of literature examining the Parliament’s overall 
performance against the principles designed to underpinning it, in fact, shows that 
few of the procedures are fully compliant: further putting the Convention and its 
performance into its true perspective. 
 
The Convention’s evolving practices – specifically the increasing roles of the 
Committees in scrutiny – is a second important aspect needing to be factored into 
any final assessment. The application of the Sewel Convention has improved over 
the course of the first session, as the Parliament has matured and procedures 
bedded it down. As the Convention has become an established element of the 
devolution settlement and is further employed, it is very likely that this positive 
progression will continue. 
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In the final assessment, it is thus concluded, the application of the Sewel Convention 
is recognised to be relatively weak against the Parliament’s key principles. However, 
it must be acknowledged the Sewel Convention is still maturing and there are clear 
signs evident that it is developing into a more accountable, open, accessible and 
transparent legislative mechanism.  
 
From this conclusion the following performance score card67 can be constructed: 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Overall Performance Score Card       
                               
                          Current Performance 

 Weak Fair Good Excellent 

Excellent     

Promising    

Uncertain     

Poor     

 

Prospects 
for Future 

Performance 

 

                                                           
67 The scorecard model is based upon that used by the Audit Commission in its inspection exercises. 
See www.audit-commission.gov.uk for further information. 
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Section  

8  

 
 

Conclusions 
 
8.1 Ensuing from the totality of the project’s research and analysis the following 
concluding points can be made: 
 

(a.) The Sewel Convention is an important and valuable 
feature of the devolution settlement. 
There are many substantial and pragmatic benefits derived from the Sewel 
Convention that would be irrational to forgo. For example, it saves significant 
Parliamentary time and resources, and it allows Scotland to exploit 
Westminster’s legislative activities where it is deemed appropriate. Thus 
Scottish people are able to enjoy the best of two legislatures through the 
Sewel Convention. 
 
(b.) The mechanics of the Sewel Convention are not perfect, 
but its application has improved over the course of the first 
session of the Scottish Parliament. 
The two key features arising from assessing the Convention against the 
Parliament’s guiding principles is that there are problems and challenges 
afflicting the process, but as the Convention has developed into a prominent 
and stable feature of the devolution settlement, measures have been taken to 
improve its performance. This state of affairs is entirely realistic and expected 
given the Convention’s context, background and characteristics. 
 
(c.)  The Sewel Convention must further evolve in the future. 
It remains essential the Sewel Convention continues to evolve as the 
devolution settlement matures. The Convention’s basic mechanics need 
further modification to improve its compliance to the Parliament’s guiding 
principles. The research suggests the prospects for enlightened future reform 
are promising. 
 
(d.) Using the Sewel Convention too frequently &/or to 
legislate on issues that are not minor is liable to alter the 
Convention’s cost/benefit calculation. 
A high frequency of Sewel motions and/or their use to allow Westminster the 
ability to legislate on important or politically-sensitive devolved matters are 
two scenarios extremely likely to draw attention to the drawbacks afflicting the 
Sewel Convention. This is consequently liable to serve to induce questioning 
of the Convention’s merits and its position within the devolution settlement. 
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(e.) There must be further analysis, consideration and 
consultation of the Sewel Convention to determine its future 
development. 
The research has exposed the Convention’s ad hoc evolution, the lack of in-
depth consideration of its application and the lack of consultation and dialogue 
with external stakeholders surrounding its development over the Parliament’s 
first term. Given the important position of the Sewel Convention in the formal 
and informal architecture of the devolution settlement, this situation needs to 
change if it is to go onto fully comply with the Parliament’s guiding principles 
in the future. 
 
(f.) The research has provided a valuable insight into the 
Sewel Convention, but suffers from limitations. 
The project has strived to satisfy the brief in the most comprehensive, 
objective and logical manner possible given the various constraints affecting 
it. In so doing, the research has generated a robust evidence-base from what 
it has appraised the Convention’s application. However, there are limitations 
affecting it. Primarily, due to time, resource and political restraints, the project 
was unable to carry out an extensive and representative survey of 
stakeholders. This deficiency has constrained the assessment process and 
serves to further stress the need for additional research and investigation to 
be carried out on the Sewel Convention. It is hoped that in the process 
fulfilling the brief the research can also act as a catalyst for further detailed 
analysis and examination into the subject matter. 
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Section  

9  

 
 

Recommendations   
 

INTRODUCTION 
 
9.1 The final objective of the project brief invites proposals for improving the 
Sewel Convention’s future application in line with the principles underpinning the 
Parliament. This section strives to do by putting forward a series of broad 
recommendations emerging from the research and analysis. 
 
RECOMMENDATIONS 
 
9.2 The matrix below sets out and details 8 key recommendations for improving 
the application of the Sewel Convention. They are primarily designed to improve the 
accountability and scrutiny of Sewel motions whilst ensuring the positive and 
valuable features of the Convention are not jeopardised. 
 
Matrix 6 
 Recommendation Details & Objectives 
(a) Further research & 

consultation should be 
undertaken. 

• To ground future reform of the Sewel 
Convention a more detailed 
understanding of the views of MSPs 
and key stakeholders needs to be built 
up 

 
(b) Increase awareness of 

the Sewel Convention 
amongst MSPs & key 
stakeholders 

• To improve scrutiny of Sewel motions 
and of the overall process, awareness 
and understanding needs to be 
improved.  

• Possible delivery mechanisms include: 
(i) Establishing the procedures of 

the Convention in the 
Parliament’s Standing Orders. 

(ii) Improved public documentation 
of the Sewel Convention. 

(iii) Enhanced e-documentation of 
the Sewel Convention via the 
websites of the Scottish 
Executive and Parliament. For 
example, this could encompass 
a dedicate page outlining and 
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 Recommendation Details & Objectives 
charting the Sewel Convention 
and its relevant accompanying 
documents on the Scottish 
Executive website. 

(iv) Annexing a general briefing 
note on the Sewel Convention 
to every Sewel motion 
memoranda. 

 
(c) Establish the 

mechanics of the 
Sewel Convention in 
the Parliament’s 
Standing Orders 

• To improve awareness and cement the 
mechanics of the Convention, the 
Parliament’s Standing Orders should 
be amended to describe the normal 
procedures the Scottish Executive 
should follow when tabling a Sewel 
motion. 

• To maintain the Convention’s flexibility 
and in awareness of potential 
pressures emanating from 
Westminster, there should be scope 
for elements of the scrutiny process to 
be suspended &/or fast tracked by 
Scottish Ministers 

 
(d) Cement the process of 

tabling Sewel motions 
following the UK Bill’s 
introduction & seeking 
the Parliament’s 
consent at the last 
amending stage of the 
House the Bill was 
introduced in. 

• This practice provides the greatest 
scope within the confines of the 
Westminster legislative process for 
Parliament to scrutinise Sewel motions 
and thus should be cemented and 
applied to all future UK legislation. 

• To cement the new practice it should 
be clearly specified in the Parliament’s 
Standing Orders and clearly 
documented by the Scottish Executive. 

 
(e) Committees should 

play the leading role in 
the scrutiny of Sewel 
motions. 

• All Sewel motions should be 
considered in Committee before going 
before the whole Parliament. This 
should be specified in the Parliament’s 
Standing Orders. 

• The views of the Committee on the 
motion should distributed to MSPs 
through the Business Bulletin on the 
day the Sewel motion is be debated in 
plenary. 

• Maximum time should be given to 
Committees to consider Sewel 
motions. 
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 Recommendation Details & Objectives 
• Supplementary briefing material and 

support should be provide to 
Committee members and clerks from 
the Scottish Executive. 

 
(f) Sewel motions should 

be semi specific & 
make reference to 
specific policy 
objectives &/or Bill 
provisions. 

• To support better scrutiny, Sewel 
motions should state more explicitly 
what aspects of the accompanying UK 
Bill are being considered by the 
Parliament and why the Bill is being 
employed as vehicle to make 
legislation in that policy area. 

• This stipulation should be 
encompassed within the Parliament’s 
Standing Orders. 

• In light of the ability of Westminster to 
amend legislation after the Scottish 
Parliament has consented to it, Sewel 
motions should, however, not have to 
cite specific clauses of the UK Bill 
under consideration. 

  
(g) Enhanced information 

& briefing on 
accompanying UK 
legislation must be 
provided to Parliament 
& the public by the 
Scottish Executive 

• To make the Convention as open and 
assessable as possible, full 
information disclosure on the details 
and implications of each piece of UK 
legislation considered via a Sewel 
motion should be made widely 
available and distributed to all relevant 
external stakeholders. 

• Bill memoranda must explicitly 
reference the provisions of a Bill 
relating to devolved matters and 
provide a statement of the financial 
implications of the Bill on the Scottish 
Block. 

 
(h) The Scottish Executive 

should explore the 
feasibility of 
developing a Sewel 
motion early warning 
system.  

• To aid accountability and enhance 
scrutiny, the Scottish Executive should 
explore, in consultation with the UK 
Government, the feasibility of 
developing an early warning system 
alerting the Parliament to proposals by 
the UK Government that may require a 
Sewel motion. 

• For example, this could take the form 
of the Minister for Parliamentary 
Business making a statement to 
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 Recommendation Details & Objectives 
Parliament on the implications of the 
Queen Speech. In such a statement 
the Minister could provide a general 
overview of the potential Bills that the 
Scottish Executive are 
examining/liaising over to alert the 
Parliament to the possibility of future 
Sewel motions. 
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PR/S2/05/2/8 
Agenda item 3 

Gerry Hassan – article appearing in The Herald, 4 September 2002 and is 
reproduced with the authors permission 
 
The establishment of the Scottish Parliament was a moment of great excitement  
and hope. Three years on, it has achieved many good things, but it has not  
exactly set the heather afire. 
 
It has proven itself to have a certain dull degree of competence. However,  
while it has provided a voice, where previously there was silence, it has been  
a little short of vision. 
  
It has also proven across a range of activities over-reliant on the say and  
expertise of Westminster to an extent that would surprise the drafters of the  
devolution settlement. 
 
The Scottish Parliament has provision to allow the UK parliament to lead and  
initiate legislation in devolved areas, known as the Sewel Convention after  
Lord Sewel who devised the mechanism during the passing of the Scotland Act.  
The Sewel Convention was meant to be used sparingly as Donald Dewar stated  
pre-devolution: ''There is a possibility, in theory, of the United Kingdom  
parliament legislating across devolved areas. But it is not one we anticipate  
or expect.'' 
 
However, in the first three years of devolution Sewel motions have been used 38  
times, while at the same time there have been 45 Holyrood acts passed. 
When one considers that Westminster still legislates for Scotland - as the  
devolution settlement agreed - over a whole host of issues reserved to  
Westminster such as employment rights and welfare reform - it is clear that  
Westminster is still by far the main legislative institution for Scottish  
policy. 
 
MSPs have allowed Westminster to legislate in numerous devolved areas such as  
the extension of the Food Standards Agency to Scotland, reducing the age of  
consent for gay men (done at Westminster, because of the Section 28 debacle),  
plans to register paedophiles extended to Scotland and new race relations laws  
for police and council workers. 
 
However, using Westminster as a legislative body for Scottish devolved matters  
carries with it problems. 
 
Part of the case for home rule was the lack of scrutiny and time taken in  
Westminster over Scottish legislation. Scottish matters were often treated  
quickly, patronised by ignorant Tory back benchers, or added to the back of  
other bills. Are we saying that now we have a parliament, that this critique of  
Westminster is somehow no longer valid? House of Commons legislation has a  
nasty habit of mutating several times before it reaches the final version, with  
the end result often not being what politicians wanted in the first place.  
Sometimes legislation does not happen at all: the ban on tobacco advertising  
being a good example. 
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A Sewel motion was passed by the Scottish Parliament in January 2001: the  
Tobacco Advertising and Promotions Bill was expanded to include Scotland, only  
to be dropped at the last minute from the 2001 Queen's Speech at Westminster. 
A process first seen as expediency, has now become the norm. This is damaging  
accountability and limiting the democratic debate in Scotland. 
 
It also sets a dangerous precedent. Already one act, the exciting sounding  
Health Service Commissioners (Amendment) Act 2000 passed by Westminster  
trespasses into devolved issues, but was not subject to any Sewel motion. Thus,  
a future UK Tory government could legislate for Scotland, even without recourse  
to Sewel, citing past precedent. 
 
Another example of dependence on Westminster has been the extent to which  
numerous Scottish Executive initiatives copy Westminster and Whitehall. 
This emulation exists across a range of policy areas, with the Scottish  
Executive modifying earlier UK policy announcements on generic medicine  
pricing, the National Cancer Plan, mobile phone mast regulations and free  
central heating for pensioners. 
 
This has wider consequences for the state of democracy and devolution. Senior  
civil servants in Scotland have spent all their professional lives applying  
Whitehall policy north of the border. 
 
Post-devolution they are still doing this; the only difference is now this is  
disguised by pretence and the rhetoric of ''Scottish solutions to Scottish  
problems'' as Whitehall policy thinking is tartanised. 
 
What Sewel motions and executive copycat policy promote is a limited  
conservative version of devolution, whereby the democratisation of Scottish  
policy debates is restricted. 
 
It also tells us something about who has power and influence, aiding as it does  
the existing Civil Service mandarins and networks at the expense of politicians  
and public debate in Scotland. 
 
In practice, the executive - as a government and Civil Service - has not  
delivered on the high hopes of reinventing government. It has shown traditional  
Westminster and Whitehall characteristics: a top-down politics combined with  
constant instability. 
 
In the first three years 34 MSPs have served as ministers, and of Labour's 56  
MSPs elected in 1999, an incredible 28 have served in some ministerial capacity. 
Out of the 56, only Elaine Smith and Paul Martin have not been a minister or  
held a convener or deputy convenership. Only one minister, Jim Wallace, deputy  
first minister and justice minister, has held the same post and  
responsibilities throughout, and he has had three periods as acting first  
minister.  
 
This matters because it takes time for ministers to get on top of their brief,  
let alone take charge of policy and then begin to develop long-term policy. 



PR/S2/05/2/8 
Agenda item 3 

In short, while formal powers were transferred from Westminster to Holyrood on  
July 1 1999, real powers have yet to shift northwards. The Scottish Parliament  
has to become the primary political institution of the country, and for this to  
happen it has to stop acting like a part-time legislature, passing the buck  
back to Westminster whenever it can. 
 
Labour defenders of the new settlement will say in public none of the above  
matters. They will say this shows two parliaments working harmoniously, and  
dismiss criticism as a nationalist argument, trying to encourage conflict  
between the two bodies. 
 
However, the point is a democratic, not nationalist one, and while Labour may  
feel it does not matter while it is in power north and south of the border, it  
is setting a dangerous precedent for when it is out of office in one of them. 
And interestingly, in private, Labour MSPs and people who have worked as  
advisers, will acknowledge that in these early years, the Civil Service machine  
has run rings around politicians and that they have shown a lack of boldness  
and imagination. 
 
What we have seen in these formative years is a shift from one kind of  
''democratic deficit'' to another. One was shaped by Tory minority rule and was  
an insult to any democratic decency. 
 
The post-devolution democratic deficit is a good deal more subtle and  
sophisticated, but is founded on most of the media and public attention being  
focused on the Scottish Parliament, while Westminster quietly gets on with  
governing large parts of Scotland. 
 
The Scottish Parliament and executive have willingly co-operated in this state  
of affairs, and is up to them to find the courage to begin acting as the  
full-time parliament we invested our hopes and aspirations in. 
 
Gerry Hassan is a commentator on Scottish politics and author of several  
books, the latest of which is the Anatomy of the New Scotland: Power, Influence  
and Change, published by Mainstream (pounds) 20. 
 
 
The 38 Sewel motions since 1999: 
  
Bills              Motions  
Adoption and Children Bill                                   4 
Anti-Terrorism, Crime and Security Bill                      2 
Armed Forces Bill                                             1 
Care Standards Bill                                           1 
Criminal Justice and Police Bill                              2 
Culture and Recreation Bill                                   1 
Electronic Communications Bill                               1 
Enterprise Bill                                               1 
Financial Services and Markets Bill                          1 
Food Standards Bill                                           1 
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Bills               Motions 
Government Resources and Accounts Bill                      1 
Health and Social Care Bill                                   1 
Insolvency Bill                                               1 
International Criminal Court Bill                             1 
International Development Bill                               1 
Learning and Skills Bill                                      1 
Limited Liability Partnerships Bill                           1 
NHS Reform and Health Care Professions Bill                 1 
Outworking Bill                                               1 
Police Reform Bill                                            1 
Political Parties, Elections and Referendums Bill            2 
Private Hire Vehicles (carriage of guide dogs etc) Bill     1 
Proceeds of Crime Bill                                        1 
Race Relations (Amendment) Bill                              2 
Regulation of Investigatory Powers Bill                      2 
Sea Fishing Grants (Charges) Bill                            2 
Sexual Offences (Amendment) Bill                             2 
Tobacco Advertising and Promotions Bill                      1 
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Gerry Hassan – article appearing in Holyrood magazine, Issue 20, 6 
December 2004 and is reproduced with the publishers permission 

Scotland may reap what it sows

THE recent Queen’s Speech witnessed the inexorable logic of Tony Blair’s tireless, 
never-ending and ultimately self-defeating strategy of positioning as he moves 
rightward to leave barely an inch of ground for the Conservatives to stand and 
outflank him.  

If this were not bad enough, Blair’s legislative programme in his own words ties 
together the related themes of ‘the war on terrorism, illegal asylum seekers and 
organised crime’ in the best Daily Mail style. Peter Hain, Leader of the House, 
alleged that voting for the Tories and LibDems was a vote for ‘a less safe Britain’, 
words that had Helena Kennedy in apoplexy.  

The Executive is broadly prepared to go along with this ‘climate of fear’, or as UK 
Labour ministers call it ‘safety first measures’, although the Scottish LibDems are 
opposed to ID cards and nervous about the whole thrust of the programme. 

And another alarming story emerges from the Queen’s Speech and that is the 
balance of legislative responsibilities and power between the Scottish and UK 
Parliaments. Since devolution, the Scottish Parliament has passed 75 Acts and 55 
Sewel motions, which is the technical term for Holyrood voting to let Westminster 
legislate in devolved areas. 

The recent Executive legislative programme announced by Jack McConnell last 
September was made up of twelve bills. They are now to be matched by ten Sewel 
motions which will cover parts of the Queen’s Speech relevant to Scotland such as 
gambling regulation, disability rights and animal rights. 

Sewel motions are a complex business, and it is ease to get lost in the detail. 
There are different reasons for passing them. They can cover an area where the 
Scottish Executive has the same policy as the UK Government, and agrees to 
support a single UK act for efficiency. However, examples in this area such as 
equalising the age of consent for gay men, or the recent debate on same sex civil 
partnerships, fit a pattern: of a post-Section 28 Executive wary of being the self-
appointed moral guardian of this nation. 
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There are areas of cross-border and administrative matters, such as the Race 
Relations (Amendment) Act which extends the Race Relations Act to public 
authorities in light of the MacPherson Inquiry. 

They can also be passed when there is confusion or blurring between reserved 
and revolved responsibilities such as the Tobacco Advertising and Promotion Act 
2002 which illustrates the problems of leaving things to Westminster. Passing a 
Sewel motion does not always lead to immediate action. The original Westminster 
bill to ban tobacco advertising fell in the 2001 Parliament due to lack of time. Nicola 
Sturgeon introduced it in the Scottish Parliament as a member’s bill which was 
withdrawn when a UK bill was finally reintroduced. 

Finally, they can be passed where the UK Government is actually increasing the 
powers of Scottish ministers such as the proposals in the Queen’s Speech to move 
north of the border power over the railway network. In some situations the use of a 
Sewel motion is just plain commonsense, but the scale of activity as well as some 
of the specific instances must be cause for alarm. There is the lack of proper 
parliamentary scrutiny and debate of Sewel motions. They can be debated in 
committee and in plenary, but once that’s done, responsibility is handed over to 
Westminster. It is giving our trust to UK Government and Executive ministers - not 
a good argument for any democrat. 

Then there is the problem that using UK legislation gives powers to Scottish 
ministers rather than the Parliament. This allows ministers to have more freedom 
and results in Scottish parliamentary com-mittees not having the option of amend-
ing legislation. There is the issue of what kind of Parliament Westminster is and the 
quality of legislation it passes. We do not need to mention the Dangerous Dogs 
Act, or David Blunkett’s propensity to moral panic, but home rule was meant to be 
about doing things differently. Passing Scottish legislation in Westminster has all 
kinds of ramifications, with campaigning and interest groups based north of the 
border less able to influence the legisla-tive process. Sometimes this is due to lack 
of resources on the part of such groups, but at other points, it can be because pre-
dominantly English legislators just don’t understand Scottish sensitivities.  

And then there is the worrying issue of precedent. At the moment Labour ministers 
such as Margaret Curran make a lot about the fact we are getting ‘two bangs for 
our buck’ by being able to work with Labour in London. What they are not 
addressing is the cumulative effect of this activity in shaping the balance of 
responsibilities between the two Parliaments. This underlines that Westminster is 
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still the primary legislative body for Scotland, taking care of reserved matters, and 
covering some significant devolved areas. Nationalists and others fear that the 
Scottish Parliament is becoming a part time institution and in the process ducking 
controversial issues such as gay rights. 

What Labour politicians who present this as pragmatism fail to recognise is what 
happens when a Conservative Government returns to Westminster. There will be 
nothing to stop them legislating in any devolved area they see fit to, and while 
convention might dictate that this is with a Sewel motion, politically and legally, 
they could do so without such permission.  

Of course, British Labour has never really understood constitutional reform or 
human rights issues, often coming to them belatedly or half-heartedly. And while 
Scottish ministers think they can get away with this at the moment, we may look 
back on this avalanche of Sewel motions some day, and realise the costly mistake 
that was made.  

Gerry Hassan is a writer and broadcaster 
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PROCEDURES COMMITTEE 
 

Commissioner for Public Appointments – Consultations and Reports to 
the Parliament 

 
Note by the Senior Assistant Clerk 

 
Background 
 
1. At its meeting on 7 December 2004, the Committee took oral evidence 

from the Commissioner for Public Appointments in Scotland, Karen 
Carlton, and agreed a way forward in relation to the handling of statutory 
consultation documents and reports of non-compliance from the 
Commissioner for Public Appointments.   

 
2. However following further meetings with the Parliament’s legal team and 

the Office of the Commissioner for Public Appointments, two changes in 
relation to the procedures for handling of reports of non-compliance are 
proposed.  This note sets out the details of those proposed changes. 

 
Discussion 
 
Considering reports of non-compliance in private 
 
3. At the meeting on 7 December, the Committee agreed that reports of non-

compliance should not be formally laid before the Parliament and made 
available to members, but should instead be made direct to a lead 
committee (preferably the Standards Committee with an extended remit) 
and that any such reports should be considered by that committee in 
private.  This decision was based on the assumption that such reports 
were likely to contain personal information about those involved in the 
appointment round and so publication of the report could potentially lead to 
a loss of confidence in the individual appointed even though they may 
have been a suitable candidate.   

 
4. Further discussions with the Office of the Commissioner for Public 

Appointments in Scotland (OCPAS) suggest that the reports will instead 
focus on breaches in relation to the process followed rather than the 
specifics of the appointment of particular individuals.  It is therefore likely 
that the reports will contain very little by way of personal information.  In 
view of this, it is difficult to argue that the reports, once received by the 
Parliament, should be treated as private papers and so not made available 
to members.   

 
5. Instead OCPAS have indicated that, where reports do contain personal 

information, the Commissioner will make this clear in the covering letter 
accompanying the report and will indicate if this information is to be treated 
as “confidential”.  In this case “confidential” would mean confidential to the 
committee responsible for considering the report.   

 

1 



PR/S2/05/2/9 
Agenda item 4 

6. The implication of this is that all reports could now be laid before the 
Parliament and made available to members who wish to see them (with 
the exception of any information the Commissioner has asked us to treat 
as confidential).  Furthermore, there is now less of an imperative for the 
lead committee to consider these reports in private.  It is therefore 
suggested that, rather than making it mandatory for the lead committee to 
consider reports in private, that this could be left to the discretion of the 
committee who, under the existing Rules, could already decide to consider 
a report in private if it wished.  It is envisaged that, where a report did 
contain confidential information then the committee would decide to hold 
its deliberations in private.   

 
Chamber debate on reports of non-compliance submitted under section 
2(8)(b) 
 
7. The Public Appointments and Public Bodies etc. (Scotland) Act 2003 does 

not require the Parliament to consider and/or respond to every report of 
non-compliance received from the Commissioner.  In some cases, at least, 
it can therefore be left to the discretion of the lead committee to consider 
and agree what the most appropriate response to a report should be, and 
there is no need for this to be covered in standing orders. 

 
8. However section 2(8)(b) of the Act does place a requirement on the 

Parliament as a whole to consider those reports of non-compliance from 
the Commissioner if the appointment or recommendation for appointment 
has not been made and if the Commissioner has directed Ministers to 
delay making the appointment.  In these particular circumstances, the 
appointment cannot be taken further “until the Parliament has considered 
the case”.  It is proposed that a report of non-compliance in these 
circumstances, once received, is still referred to a lead committee for 
consideration.  However, in order to fulfil the Parliament’s obligations 
under the Act, it is further suggested that standing orders require the 
Parliament as a whole to consider such reports (i.e. in a debate in the 
Chamber) in light of the report from the lead committee.   

 
Recommendation 
 
9. Committee members are invited to: 

(a) consider the policy changes outlined above; and 
(b) comment on the text of the draft report circulated separately (private 

paper).   
 

10. A set of draft standing order changes will be circulated for agreement with 
a revised text of the report for the next meeting.   

 

2 
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PROCEDURES COMMITTEE 
 

Commissioner for Public Appointments 
 

Correspondence with Standards Committee 
 
 

REPLY FROM CONVENER OF THE STANDARDS COMMITTEE 
 
Thank you for attending the meeting of the Standards Committee on 25 January 
when the Committee considered your letter of 9 December 2004. The letter set out 
the proposal of the Procedures Committee to extend the remit of the Standards 
Committee to include consideration of statutory consultation documents and 
reports of non-compliance received by the Parliament from the Commissioner for 
Public Appointments in Scotland. 
 
The Standards Committee agrees in principle to the above proposal. The 
Committee notes that the details of the procedures to be followed in connection 
with consideration of consultation documents and reports of non-compliance are 
still to be decided by the Procedures Committee. This Committee welcomes the 
opportunity to consider and comment on these when they become available.  
 
 
Brian Adam MSP 
Convener, Standards Committee 
26 January 2005 
 
 
LETTER FROM THE CONVENER TO STANDARDS COMMITTEE 
 
The Public Appointments and Public Bodies etc. (Scotland) Act 2003, passed 
towards the end of the first session of the Parliament, provides for the appointment 
of a Commissioner for Public Appointments, to be appointed by The Queen on a 
nomination from the Scottish Parliament.   
 
Under the Act, the Commissioner is required to prepare and publish a Code of 
Practice in respect of the making of appointments or recommendations for 
appointments by the Scottish Ministers to the public bodies listed in schedule 2 to 
the Act.  In preparing or revising the Code, the Commissioner is required to consult 
both the Scottish Ministers and the Parliament.  The Commissioner is also 
required, under the Act, to prepare and publish a strategy for ensuring that 
appointments are made in a manner which encourages equal opportunities.  In 
preparing this strategy, the Commissioner must consult both Scottish Ministers and 
the Parliament.   
 
The Commissioner must also report to the Parliament any case where the Code of 
Practice has not been, or appears likely not to be, complied with and where 
Scottish Ministers have failed or are likely to fail to act in this non-compliance.  In 
such circumstances, the Commissioner may direct Scottish Ministers to delay 
making the appointment/recommendation until the Parliament has considered the 
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case.  Finally, the Commissioner must lay annually a report before Parliament on 
the exercise of his/her functions.   
 
There are currently no provisions within the Parliament’s standing orders which 
relate to the Commissioner’s role and, consequently, there is a lack of clarity over 
the way in which a breach of the Code would be dealt with in procedural terms.  It 
is also unclear how the requirement for the Parliament to be consulted on the 
contents of the Code and Equalities Strategy would operate in practice.   
 
The Procedures Committee is currently conducting an inquiry into how the 
Parliament should respond to these matters.  At its meeting on 7 December, the 
Committee considered an options paper and took oral evidence from the 
Commissioner for Public Appointments in Scotland, Karen Carlton.   
 
Following this, the Committee agreed to recommend to the Parliament a set of 
procedures whereby: the statutory consultation documents issued by the 
Commissioner should be laid before the Parliament and referred to a committee; 
the committee’s report should be debated in the Parliament; and reports of non-
compliance with the Code of Practice should be referred to the same committee 
and considered in private.   
 
We also considered which Parliamentary committee might be best placed to 
consider these consultation documents and to respond to any reports of non-
compliance.  Given that this issue relates to the standards by which individuals are 
appointed to the boards of public bodies, we considered the possibility of 
extending the remit of the Standards Committee to include public appointments.  It 
is also possible that the procedures already in place for dealing with breaches of 
the Code of Conduct could provide a framework for responding to reports of non-
compliance with the Code of Practice and we felt this too strengthened the case for 
extending the Standards Committee remit to deal with such matters.  There was 
general support among our Committee members for this proposal and this was 
also the preferred option of the Commissioner for Public Appointments.   
 
The Procedures Committee are planning to consider a draft report on the proposed 
standing order changes at its meeting on 18 January.  It would therefore be helpful 
to have the Standards Committee’s views on the suggestion of extending its remit 
in time to inform the discussion at that meeting.   
 
I am copying this letter to the Minister for Finance and Public Service Reform and 
to the Minister for Parliamentary Business. 
 
 
Iain Smith MSP 
Convener, Procedures Committee 
9 December 2004 
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PROCEDURES COMMITTEE 
 

Committee representatives at Stage 1 debates 
 

Correspondence with Alex Neil MSP 
 
 

REPLY FROM THE CONVENER TO ALEX NEIL MSP 
 
Thank you for your memo of 20 January on the role of committee representatives 
in Stage 1 debates.   
 
As you know, it is for the Presiding Officer to determine the speakers called during 
any debate and this issue is not covered by the Parliament’s standing orders.  It 
would of course be possible to achieve the changes you seek via an amendment 
to the Parliament’s standing orders.  However, you may wish to consider whether 
this would be appropriate in this particular context given that the procedure for 
speaking in debates generally, including the order of speakers and the length of 
speeches, is not regulated by standing orders but instead by more informal 
arrangements.  
 
The Procedures Committee recently considered, and agreed, a forward work 
programme which should take us at least until the summer recess.  It is likely the 
Committee will have a further discussion on its work plan before the summer 
recess and I will add your proposal to the suggestions put to the Committee at that 
time if you wish.  In the meantime, you might wish to raise your proposal with the 
members of the Conveners’ Group and the Parliamentary Bureau to see whether 
there is support for it among members more generally.   
 
I am sending a copy of this letter to the Presiding Officer. 
 
 
Iain Smith MSP 
26 January 2005 
 
 
MEMO TO THE CONVENER FROM ALEX NEIL MSP 
 
I am writing to ask if the Procedures Committee can look at the role of committee 
representatives in Stage 1 debates. 
 
As you know the key part of the Stage 1 debate is the report by the Parliamentary 
committee covering the particular Bill under consideration.  However there is no 
provision for the committee representatives, in particular the Convener and Deputy 
Convener, to be called as of right in these debates.  It seems to me that the 
committee is formally reporting to the Chamber at this stage in any legislation there 
should be a formal slot built in, ideally between the Minister introducing the Bill and 
the other party speakers, so that they can develop the arguments and explain 
points put in the committee report. 
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There should also be provision for the committee speaker in the summing up of the 
debate. 
 
As you know a key advantage built into our Standing Orders is the role of 
committees.  It seems to me that this would be a sensible innovation at Stage 1 
which would institutionalise the recognition of the importance of the committee in 
processing legislation. 
 
I would appreciate it if you could consider this matter and if you would like to 
discuss it further with me I would be more than happy to do so. 
 
 
Alex Neil MSP 
20 January 2005 


	PR.S2.05.2.3 Review of TWA - consultants report.pdf
	PR.S2.05.2.3 Review of TWA - consultants report.pdf
	Introduction
	Extent of powers within the Act
	The One-Stop Shop: Consents under other enactments
	Pre-Application
	The TWA Application
	Parliamentary scrutiny
	Pre-Inquiry
	Inquiry/Alternative Procedures
	Decisions and Post-Decisions
	DTLR resourcing and processing
	Good Practice Guidance and training


	PR.S2.05.2.7 Sewel - Harrop.pdf
	Section
	Strengths & Weakness of the Research Methods
	Overall Validity of the Data
	ETHICAL CONSIDERATIONS
	QUESTIONS SURROUNDING THE SEWEL CONVENTION
	Sharing of Power
	Accountability
	Access & Participation
	Timing of Sewel motions.

	Equal Opportunities

	5.7 The following matrix charts the parliamentary progress, 
	Scoping of Motion
	5.9 There is much variation in the scope and nature of Sewel
	Evaluative Matrix
	Food Standards



	Notes About Headings & Measures of the Matrix
	General Purpose of the Bill
	Main Policy Matters Covered by the Bill & the Devolved Matte
	Impact on Devolved Matters


	Appraisal of the Application of the Sewel Convention
	INTRODUCTION
	ASSESSMENT PROCESS
	Sharing of Power
	Assessment

	Accountability

	Assessment
	Access & Participation
	Conclusions
	INTRODUCTION
	RECOMMENDATIONS
	Matrix 6








