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JUSTICE 2 SUB-COMMITTEE 
 

AGENDA 
 

1st Meeting, 2006 (Session 2) 
 

Tuesday 5 September 2006 
 
The Sub-Committee will meet at 10.00 am in Committee Room 5. 
 
1. Declaration of interests: Members will be invited to declare any relevant 

interests. 
2. Choice of Convener: The Sub-Committee will choose a Convener. 
3. Choice of Deputy Convener: The Sub-Committee will choose a Deputy 

Convener. 
4. Consideration of an Adviser: The Sub-Committee will consider the 

appointment of an adviser. 

5. Child-Sex Offenders Inquiry: The Sub-Committee will consider whether to 

delegate to the Convener responsibility for arranging for the SPCB to pay under 

Rule 12.4.3, any expenses of witnesses in relation to the inquiry. 
6. Item in Private:  The Sub-Committee will consider whether to take item 7 in 

private. 
7. Child-Sex Offenders Inquiry: The Sub-Committee will consider its approach to 

the inquiry. 

 
 

Jennifer Smart 
Clerk to the Committee 
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Background Information— 
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Note by the Clerks – Comparative Paper   J2SC/S2/06/01/06 
Note by the Clerks – Glossary   J2SC/S2/06/01/07 
Note by the Clerks – Sex Offender Legislation  J2SC/S2/06/01/08 
 
Documents not circulated— 
 
Registering the Risk: Review of Notification Requirements, Risk Assessment and 
Risk Management of Sex Offenders; Professor George Irving, 24 October 2005.
  
Reducing the Risk: Improving the Response to Sex Offending. The Report of the 
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Justice 2 Sub-Committee 
 

1st Meeting, 5 September 2006 
 

Declaration of Interests 
 

 
Background 
 
1. Article 5 of the Members’ Interests Order provides that before participating 

in proceedings (otherwise than by attending or voting) a Member must 
make an oral statement or declaration of any registered interests which 
would prejudice or give the appearance of prejudicing the Member’s ability 
to participate in a disinterested manner.  

 
2. It is the responsibility of the individual Member to judge whether a 

registered interest is sufficiently relevant to particular proceedings to 
require a declaration. The Code of Conduct advises at paragraph 5.2.12 
that Members should ‘err on the side of caution’. Members may also seek 
advice from the Standards Committee Clerks. 

 
3. Members are not required to declare interests which they have registered 

on a voluntary basis (i.e. those appearing in the “Miscellaneous” category 
on the Register). 

 
Declaration of Interests at the First Committee Meeting 
 
4. In the previous Parliamentary session, it was established that Members 

should make an initial declaration of interests at the first meeting of each 
committee to the extent of that committee’s remit. Paragraph 5.3.3 of the 
Code of Conduct states that 

 
It has been established as good practice that Members should declare interests 
relevant to the remit of that committee at the first meeting of the committee or on the 
first occasion on which they address the committee, irrespective of the business 
before the committee at that meeting. 

 
5. At the first meeting of the Justice 2 Sub-Committee, the oldest Member 

who will be in the chair will invite Members to declare any relevant 
registrable interests. The declaration should be brief but sufficiently 
informative to enable a listener to understand the nature of the Member’s 
interest. It is not necessary to rehearse all the details of an interest as it 
appears in the Member’s entry in the Register of Interests if this is more 
than required to explain the nature of the interest. 

 
6. If Members have any questions about what might constitute an interest 

relevant to the remit of the Justice 2 Sub-Committee, they should contact 
the Clerk to the Standards Committee prior to the meeting.  
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Declaration of Interests at Subsequent Committee Meetings 
 
7. Members are also required to declare any registered interests which may 

be relevant to business discussed at subsequent committee meetings. 
Where a Member has an interest relevant to the proceedings, he or she 
must make a declaration of interest at each meeting in which he or she 
participates, other than by simply attending or voting. This is to allow the 
public attending any committee meeting to be aware of the Member’s 
interest. The declaration should be made at the start of the relevant 
agenda item or as soon as the Member is able to make the declaration, 
but before otherwise participating in those proceedings. A declaration must 
be made whether a committee meets in public or in private. Where a 
relevant matter is discussed in both private and public at any single 
committee meeting, the declaration should, as good practice, be made 
during the public session even if it has already been made in private 
session. 

 
8. Members should, as good practice, also declare any business or personal 

relationships they might have with any advisers or witnesses to the 
committee. 

 
Further Guidance 
 
9. Further guidance on declaring registrable interests may be found in 

section 5 of the Code of Conduct. The Standards Committee Clerks are 
also happy to provide advice to Members. 

 
 
Justice 2 Sub Committee Clerks 
5 September 2006 
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Annexe A 
 
 
Motion, as agreed by Parliament, to establish the Justice 2 Sub-
Committee 
 
S2M-4629 Ms Margaret Curran (Glasgow Baillieston) (Lab) : 
Establishment of Committee— That the Parliament agrees to establish a 
sub-committee of the Justice 2 Committee as follows:  
Name of Committee: Justice 2 Sub-Committee;  

Remit: To inquire into and report to the Justice 2 Committee on—  

·        The extent of information which local communities should receive on 
child sex offenders within their locality;  

·        The way in which housing is allocated to sex offenders;  

·        Whether steps need to be taken to distinguish sexual offences against 
children from such offences against adults;  

·        Whether changes need to be made to the way in which sexual offences 
against children are considered and disposed of by the courts, and in 
particular, whether adequate sentencing options exist.  

Duration: Until the end of December 2006.  

Convenership: The Convener will be a member of the Labour Party and the 
Deputy Convener a member of the Scottish National Party.  

Membership: Jackie Baillie, Alex Fergusson, John Home Robertson, Mr 
Kenny MacAskill, Jeremy Purvis.  

Supported by: George Lyon  

Lodged on 27 June 2006; taken in the Chamber on 28 June 2006  
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Justice 2 Sub Committee 

 
1st Meeting, 5 September 2006 

 
Choice of Convener and Deputy Convener 

 
Introduction 
 
1. This paper is designed to inform Members of the procedure for choosing a 

Convener and Deputy Convener at the first meeting of the Justice 2 Sub-
Committee. 

 
Oldest Member 
 
2. Standing Orders oblige all committees to choose a Convener at their first 

meeting. Rule 12.1.6 states that the meeting is to be chaired by the Oldest 
Committee member until a Convener is chosen. The “Oldest Committee 
Member” is defined as the oldest member of the committee present, other 
than a Committee substitute, at the meeting and who has indicated to the 
Clerk that he or she agrees to chair the meeting. 

 
Choice of Convener 
 
3. On 28 June 2006, the Parliament agreed to motion S2M-4629 which 

resolved that members of the Scottish Labour are eligible to be chosen as 
Convener of the Standards Committee. The Oldest Committee Member 
will, following the declaration of interests, invite nominations from 
Members of that party for the convenership. There is no requirement for 
nominations to be submitted in advance of the meeting or to be seconded. 

 
4. If only one nomination is received, Members will be asked to agree to the 

appointment. 
 
5. In the event that more than one nomination is received, the Oldest 

Committee Member will call a division, putting the question on each 
nomination in turn and declaring the nominee with a majority support to be 
the Convener.  

 
6. On being chosen by the Justice 2 Sub-Committee, the Convener will take 

the chair and will chair the remainder of the meeting. 
 
Choice of Deputy Convener 
 
7. The procedure for choosing a Deputy Convener is the same as that for the 

Convener. On 28 June 2006, the Parliament agreed that Members of the 
Scottish National Party would be eligible for appointment as Deputy 
Convener of the Justice 2 Sub-Committee. 
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8. In the event that the Convener chosen by the Sub-Committee is not 
present at this meeting, after declaring the name of the Member chosen as 
Convener, the Oldest Committee Member will remain in the chair. 

 
9. The Oldest Committee Member will move to the next item on the agenda 

and invite nominations for the post of Deputy Convener. 
 
10. Once the Committee has chosen a Deputy Convener, the Deputy 

Convener will take the chair and chair the rest of the meeting. 
 
Role of Convener and Deputy Convener 
 
11. The duties and responsibilities of the Convener and Deputy Convener of a 

Parliamentary Committee are set out in Rule 12 of Standing Orders. 
Further detail is provided in paragraphs 4.7 to 4.13 of the Guidance for the 
Operation of Committees (Second Edition) which can be found at: 
http://www.scottish.parliament.uk/business/parliamentaryProcedure/g-
committee/cg-c.htm 

 
 
 
Justice 2 Sub-Committee Clerks 
5 September 2006 
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Justice 2 Sub-Committee 
 

Committee Adviser 
 

Background and remit  
1. The remit of the Justice 2 Sub-Committee has been approved by the 

Parliament and is shown below.  
 

To inquire into and report to the Justice 2 Committee on—  

 The extent of information which local communities should receive on child 
sex offenders within their locality;  

 The way in which housing is allocated to sex offenders;  
 Whether steps need to be taken to distinguish sexual offences against 

children from such offences against adults;  
 Whether changes need to be made to the way in which sexual offences 

against children are considered and disposed of by the courts, and in 
particular, whether adequate sentencing options exist.  

Duration: Until the end of December 2006.  

2. The inquiry is expected to raise some complex procedural and technical 
issues that the Sub-Committee, in considering these aspects of the 
inquiry, would likely benefit from expert advice.  

 
3. The proposed specification for an adviser is attached to this report. 

 
Next steps  

4.  If the Sub-Committee agrees to appoint an adviser, approval from the 
Bureau is required before specific candidates can be considered.  

 
 
Recommendation  

5. The Sub-Committee is invited to consider the following issues:  
 

 Does the Sub-Committee agree to appoint an adviser to assist in the 
inquiry?  

 
 Does the Sub-Committee agree the role and specification of the adviser?  

 
 Does the Sub-Committee agree to proceed by way of correspondence 

with regard to the selection of an adviser in order to expedite this matter 
once the Bureau has taken a decision and to ratify the decision at a later 
meeting of the Sub-Committee?  
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Justice 2 Sub-Committee 
 

Committee Adviser for Child-Sex Offenders Inquiry 
 

Specification for Appointment 
 
Background and remit 
A petition PE862 (now closed) was lodged on 7 June 2005 by Mrs Margaret Ann 
Cummings. The petitioner called for the Scottish Parliament to urge the Scottish 
Executive to conduct a full review of the current system for dealing with and 
monitoring convicted child-sex offenders.  
 
At its meeting on 19 April 2006 the Public Petitions Committee formally referred 
the petition to the Justice 2 Committee for consideration. The Justice 2 
Committee considered the petition at its meetings on 30 May 2006 and 13 June 
2006.  A number of the petitioner’s concerns were addressed. However, the 
Committee agreed to explore whether an ad-hoc committee should be set up to 
examine some of the outstanding issues further. At its meeting on 20 June, the 
Justice 2 Committee agreed to recommend that a sub-committee be set up. It 
agreed the remit of the Sub-Committee’s Inquiry would be to consider: 
 

• The extent of information which local communities should receive on child-
sex offenders within their locality;  

• The way in which housing is allocated to sex offenders;  
• Whether steps need to be taken to distinguish sexual offences against 

children from such offences against adults;  
• Whether changes need to be made to the way in which sexual offences 

against children are considered and disposed of by the courts, and in 
particular, whether adequate sentencing options exist.  

 
The Inquiry is to be concluded by the end of December 2006. 
 
Adviser duties 
The role of the adviser will be to assist the Sub-Committee in all aspects of the 
inquiry process and, in particular, to provide expert briefing and advice on lines of 
questioning for committee witnesses, to summarise written evidence received by 
the Sub-Committee, and to contribute to draft and final reports in connection with 
the Sub-Committee Inquiry as required. 
 
The adviser will be expected to attend evidence-taking sessions, and, in 
particular, those meetings held to discuss draft reports.  The adviser would report 
to the Sub-Committee through the Clerk and may be asked to submit briefing 
papers to the Sub-Committee. 
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Specifically, the adviser’s role will be to assist the Sub-Committee through:  
 

• Providing an overview of relevant documentation 1 day 
• Preparing lines of questioning   1.5 days 
• Attending meetings    3 days 
• Summarising written evidence received  1.5 days 
• Providing additional briefings as required  1 day 
• Assisting the Sub-Committee in drafting its report 2 days 
  

Time Commitment 
 
The adviser must be able to demonstrate that he or she has sufficient time to 
undertake the work over the period of the scrutiny of the Bill.  It is anticipated that 
a maximum equivalent of 10 days will be required. As a rough guide, it is 
anticipated that the adviser would be appointed in mid September, with oral 
evidence sessions taking place in late October and November, with consideration 
of a draft report in November/December 2006. 
 
Specifically, the Sub-Committee will meet fortnightly on a Tuesday morning at the 
Scottish Parliament, Edinburgh and the adviser will be expected to be available 
at these times.  Meeting times vary, but are generally scheduled from 9.30 am to 
12.30 pm. 
 
Person specification 
 
The adviser would be expected to have a detailed understanding of the issues 
surrounding the handling of child-sex offenders in Scotland and elsewhere. In 
particular, the adviser should be able to display a thorough understanding of 
some or all of the following: the range of disposals available to the courts in 
relation to child-sex offenders and how current sentencing policy impacts on such 
offenders; the range and use of prison and community treatment regimes for 
child-sex offenders; the operation of current notification and monitoring regimes 
for sex offenders in this country and elsewhere and current policy on the 
allocation of social housing and other accommodation to child-sex offenders.  
The adviser should also have a thorough knowledge of the current criminal legal 
system in Scotland. The adviser should have proven analytical and interpretative 
skills and the ability to analyse evidence from a wide range of sources.  The 
adviser should also have good communication skills, the ability to present 
information in an accessible style and, crucially, the ability to work to short 
deadlines. 
 
The adviser must be able to advise the Committee dispassionately on the basis 
of available evidence without seeking to persuade it of any particular outcome or 
approach that he or she may favour, and should not be involved in any capacity 
that would compromise his or her ability so to act.  
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The adviser’s duties may involve handling confidential and sensitive material.  
The adviser will be required to maintain absolute confidentiality about the matters 
under consideration or which come before him or her.  The successful candidate 
will be required to declare any interests relevant to the subject matter of the Bill, 
pecuniary or otherwise, in advance of the award of any contract.  



 
Agenda item 7 
 
5 September 2006 
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JUSTICE 2 SUB-COMMITTEE  

BRIEFING PAPER 

OVERVIEW PAPER: SEX OFFENDERS IN SCOTLAND 
Over the last decade many changes have been made to the systems in place 
in Scotland, and the UK more widely, for dealing with the notification, 
registration and monitoring of sex offenders.  Also, improvements have been 
made to risk assessment, risk management and treatment regimes for this 
group of offenders and new sentencing disposals have been introduced. 
 
This paper provides a brief outline of the main changes which have taken place 
over this period, both legislative and procedural, in how sex offenders are 
handled within the Scottish criminal justice system.  The paper describes the 
notification requirements for sex offenders and gives information on the system 
of criminal record checks for preventing unsuitable people from working with 
children.  The paper also looks at the sentencing disposals available to the 
courts and how these disposals have been used.  Current early release 
provisions are discussed. The paper also provides information on sex offender 
risk assessment and considers examples of prison and community-based 
treatment regimes. Finally, the paper considers progress on the development 
of a national accommodation strategy for sex offenders. 
 

CONTENTS 
NOTIFICATION REQUIREMENTS ...................................................................3 
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Development of the National Strategy .........................................................17 
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NOTIFICATION REQUIREMENTS 
The Sex Offenders Register 
Public concern in the early 1990s that sex offenders could simply ‘disappear’ 
into the community on release from prison or hospital led the UK government 
to introduce legislation to enable the police to keep track of such offenders. 
The Sex Offenders Act 1997 (the 1997 Act) introduced a requirement for those 
who had committed certain serious sexual offences, including rape and 
indecent assault, to register their name and address with the police. The Act, 
however, was not retrospective and applied only to new cases or those already 
in the system.  The Act established what is often referred to as the “Sex 
Offenders Register” though there is, in fact, no single register.  The Act also 
required such offenders to register with their local police whenever they moved 
residence throughout the period when registration was required, and failure to 
register was a criminal offence. The 1997 Act applied across the United 
Kingdom, and sex offenders moving between jurisdictions within the United 
Kingdom had identical registration requirements, and committed the same 
offence in each jurisdiction if they failed to register.  
 
Table 1 below shows the number of sex offenders registered in Scotland by 
police force area as at 1 August 2006. 
 
Table 1: Sex Offenders Registered in Scotland as at 01/08/2006 
Police Force Area Total % of Total 
 
Police Force Area Number Percentage 
 
Central  149  4.6 
Dumfries & Galloway  92  2.9 
Fife  240  7.5 
Grampian  305  9.5 
Lothian & Borders  592  18.5 
Northern  184  5.7 
Strathclyde  1229  38.3 
Tayside  263  8.2 
Other  153  4.8 
Total 
 

3207  100 

Source: SCRO Statistics
 
The 1997 Act was amended by Schedule 5 of the Criminal Justice and Court 
Services Act 20001 (the 2000 Act) which introduced significant changes to the 
notification and registration regime including:  
 
• a reduction in the initial period during which offenders must register from 14 

days to 3 days and a requirement that initial notification to the police be in 
person  

• a new power for the police, on initial notification, to take fingerprints and 
photographs of the offender 

                                                 
1 Following a joint review of the Sex Offenders Act by the UK Government and the Scottish 
Executive, the Executive introduced motion S1M-1240 to the Parliament to enable 
Westminster to extend these provisions of the Criminal Justice and Court Services Bill to 
Scotland.   
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• a provision enabling the Scottish Ministers to prescribe by regulations those 
police stations at which notifications may be made 

• an increase in the maximum penalty for a failure to comply with the 1997 
Act’s requirements from six months to five years imprisonment on 
indictment 

• a new requirement that a relevant offender must notify the police of his or 
her intention to leave the United Kingdom (including for holidays) and of his 
or her return 

 
Following a joint Home Office and Scottish Executive review of the 1997 Act, 
and of sexual offences more broadly, a white paper, Protecting the Public (Cm 
5668), published in November 2002.  As a result, the Sexual Offences Bill was 
introduced in the House of Lords on 29 January 2003. The resulting Sexual 
Offences Act 2003 (the 2003 Act) came into force on 1 May 2004.   
 
The 2003 Act repealed the 1997 Act in its entirety, together with Schedule 5 of 
the 2000 Act.   The notification requirements of the Sex Offenders Act 1997, as 
amended by the 2000 Act, were replaced by Part 2 of the 2003 Act. 
 
Under Section 83 of the 2003 Act a relevant offender2 is required to give 
notification of his: 
 
• date of birth  
• national insurance number  
• name or names on the relevant date (i.e. date on which convicted of a 

relevant offence or found not guilty by reason of insanity) 
• home address on the relevant date 
• name on the date on which notification is given and, where he uses one or 

more other names on that date, each of those names 
• home address on the date on which notification is given  
• address of any other premises in the United Kingdom at which, at the time 

the notification is given, he regularly resides or stays. 
 
The Police, Public Order and Criminal Justice (Scotland) Act 2006 (passed in 
May 2006) strengthened the monitoring of sex offenders in the community by 
requiring convicted sex offenders to provide more information about 
themselves and registered sex offenders to provide a DNA sample if this was 
not given at the time of charge or conviction. During Stage 3 of the Bill 
amendments were lodged to allow the taking of samples from those subject to 
a Risk of Sexual Harm Order (introduced by the Protection of Children and 
Prevention of Sexual Offences (Scotland) Act 2005). The Act also gives the 
police additional powers to apply for a civil court order to enter and search a 
sex offender's home for the purposes of risk assessment. 
 

                                                 
2 Relevant offenders are those who were convicted of a relevant offence, or were found to be 
under a disability and to have carried out the act charged in respect of such an offence, or 
found not guilty by reason of insanity. Relevant offences are listed in Schedule 3 to the 2003 
Act and include: rape, abduction of woman or girl with intent to rape, assault with intent to rape 
or ravish, indecent assault and lewd, indecent or libidinous behaviour or practices. 
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Disqualified from Working with Children List  
While the purpose of the notification procedures for sex offenders is to keep a 
check on the whereabouts of convicted sex offenders, other registers are 
maintained for the purposes of protecting children from unsuitable persons.  
 
The Protection of Children (Scotland) Act 2003 introduced new safeguards for 
children by placing a duty on the Scottish Ministers to keep a list of people they 
consider unsuitable to work with children.  The Disqualified from Working with 
Children List (DWCL) came into operation on 10 January 2005 and is 
maintained within the Scottish Executive Education Department.   The Act also 
introduces new duties and offences which apply equally to all sectors and 
covers both paid employment and unpaid voluntary service. Section 11(3)(a) of 
the Act makes it an offence for an organisation to knowingly employ a person 
in a child care position, if that person is disqualified from working in such a 
position. Organisations also commit an offence (Section 11 (3)(b)) if they fail to 
remove a disqualified individual from a child care position. 

The Act and accompanying measures further provide that:

• disqualified people commit an offence if they apply for work or continue to 
work with children  

• organisations must refer people in child care positions to the list if they 
harm a child or put a child at risk and are dismissed or moved away from 
contact with children as a consequence 

• organisations can check whether people they are considering appointing to 
child care positions are disqualified  

• organisations can make retrospective referrals to the list if they have 
appropriate evidence 

As at 25 August 2006, 101 individuals were fully listed on the DWCL (77 
through court referrals and 24 on decision by determination panel).  There 
were also 31 people provisionally listed i.e. those going through the information 
gathering phase of the process for panel consideration in the future. 
 
Relationship between the Sex Offenders Register and the DWCL 
An enhanced disclosure (see next section) is required for anyone who works 
with children or applies for a childcare position as defined by Schedule 2 of the 
Protection of Children (Scotland) Act 2003.   This is intended to ensure that full 
disclosure is made of past offences and convictions before anyone is 
employed to work with children. Under the provisions of this Act, applicants 
and countersignatories within Registered Bodies must state specifically on the 
Disclosure Scotland application form that the application relates to a childcare 
position and provide details of  the position involved.  Disclosure Scotland then 
cross check the application against the DWCL. 
 
However, the Register covers a wide range of sexual offences and not just 
those involving children.  Unlike those on the DWCL, individuals on the Sex 
Offenders Register are not automatically barred from working with children.  
However, employers are required to take all past convictions and, in some 
cases non-conviction information, into account in making recruitment 
decisions. 
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CRIMINAL RECORD CHECKS 
The system under which information on an individual’s criminal convictions can 
be disclosed to employers is operated by Disclosure Scotland which was 
established in 2002 by Part V of the Police Act 1997. Disclosure Scotland is 
part of the Scottish Criminal Record Office.   
 
There are three levels of disclosure: basic, standard and enhanced. All 
applications for disclosure are initiated by the applicant.  An employer, 
therefore, cannot require a disclosure without the agreement of the applicant. 
The basic disclosure results in one certificate being issued to the applicant. In 
the case of the standard and enhanced disclosures, the application must be 
countersigned by an authorised person who will receive a copy of the 
certificate that is issued to the applicant.  
 
In a basic disclosure only convictions which are unspent under the 
Rehabilitation of Offenders Act 1974 are disclosed. Under a standard 
disclosure both spent and unspent convictions are disclosed and, where the 
applicant is applying to work with children, whether the applicant is on the 
DWCL or the equivalent lists held in other UK jurisdictions.  
 
In addition to the information provided by a standard disclosure the police have 
discretion in an enhanced disclosure to disclose non-conviction information 
that they consider relevant to the position being considered. Applicants for jobs 
(paid or unpaid) working with children or vulnerable adults currently require 
either a standard or enhanced disclosure depending on the regularity of the 
contact.  
 
The Executive plans to introduce interim changes to the current disclosure 
arrangements to allow those posts working with children and vulnerable adults, 
which are currently only eligible for a standard disclosure check, to be eligible 
for an enhanced check. This change will be implemented by this summer 
(2006). 
 

SENTENCING 
Sentencing Options 
The courts have a large number of sentencing options available when 
disposing of sexual offence cases. These range from discretionary life 
imprisonment for common law and some statutory crimes, to community 
sentences such as the probation order, the sexual offences prevention order 
(SOPO) and mental health disposals such as compulsion orders, restriction 
orders and hospital directions. Sentencing options particularly relevant to sex 
offenders and current early release provisions are discussed below. First, the 
most recent sentencing figures available (2004-05) for those convicted of All 
crimes and offences; all crimes; and crimes of indecency are presented to add 
context to the sections which follow. 
 
Statistics 
Table 2 below presents figures for 2004/05 showing the number of people 
given custodial sentences of: less than four years; four years or more and life 
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imprisonment.  This information is provided for:  total crimes and offences; all 
crimes of indecency and by different categories of crimes of indecency. 
 
Table 2: Persons receiving a custodial sentence by selected main crime / 
offence and by length of sentence 2004-05 

Main crime or offence Less 
than 4 
years 

4 years 
and over 

Life/ 
indeterm

inate 

% 
receiving 

>4yrs or life 
     
All crimes/offences 16022 448 38 3 
All crimes only 9783 433 38 5 
All crimes of indecency 128 73 3 37 
 - Rape/attempted rape 18 37 3 69 
 - Indecent assault 18 9 - 33 
 - Lewd & indecent behaviour 71 14 - 16 
 - Other3 21 13 - 38 
Source: Scottish Executive Statistical Bulletin Criminal Justice Series (CrJ 2006/3): Criminal 
Proceedings in Scottish courts 2004/05 
 
Table 3 below shows the main penalty received for: all crimes and offences; all 
crimes only; all crimes of indecency and by different categories of crimes of 
indecency. 
 
 
Table 3: Persons with a charge proved by selected main crime / offence 
and by main penalty 2004-05 

Main crime or 
offence 

Prison 
YOI 

other 
custody 

Fine Prob
ation 

CSO SAO RLO DTTO Insanity, 
Guardian 

ship  
HO 

Other
4

          
All 
crimes/offences 

16531 8354
1 

9393 5423 42 1310 784 90 1733
2 

All crimes only 10274 1759
7 

5180 2609 11 680 653 41 7383 

All crimes of 
indecency 

204 253 195 29 - 5 - 6 93 

 Rape/attempted  58 - 1 - - - - 3 - 
 Indecent assault 27 17 25 7 - - - - 10 
 Lewd & indecent 
behaviour 

85 47 141 14 - 5 - 3 19 

 Other 34 189 28 8 - - - - 63 
Source: Scottish Executive Statistical Bulletin Criminal Justice Series (CrJ 2006/3): Criminal 
Proceedings in Scottish courts 2004/05 
 
Key:  CSO = Community Service Order; SAO = Supervised Attendance Order; RLO = 
Restriction of Liberty Orders; DTTO = Drug Testing and Treatment Order 
 
 
Custodial sentences 
 

                                                 
3 Includes offences connected with prostitution, incest and sexual intercourse with girls aged 
under 16. 
4 ‘Other’ includes: Caution or admonition, compensation orders, absolute discharge and remit 
to Children’s Hearing 
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Common law crimes 
All common law crimes, including sexual offences such as rape, indecent 
assault and shameless indecency, can attract a sentence of up to life 
imprisonment. In passing such a sentence the court will take into consideration 
the need to protect the public as well as the need to punish the offender and 
deter others.  
 
Statutory offences  
There are, however, many sexual offences which are defined by statute and 
which are subject to the penalty prescribed in the relevant act of parliament.  
The wording of the statute will determine whether the offence is to be 
prosecuted on indictment, by summary complaint or ‘either way’ and, where it 
provides for a custodial sentence, it will typically set out the maximum 
sentence for the offence under each form of prosecution.  For example; section 
6 of the Criminal law (Consolidation) (Scotland) Act 1995 provides that: 
 

“Any person who uses towards a girl of or over the age of 12 years and 
under the age of 16 years any lewd, indecent or libidinous practice or 
behaviour which, if used towards a girl under the age of 12 years, would 
have constituted an offence at common law shall, whether the girl 
consented to such practice or behaviour or not, be liable on conviction 
on indictment to imprisonment for a term not exceeding ten years5 or on 
summary conviction to imprisonment for a term not exceeding three 
months.” 

 
Statutory sexual offences include: offences concerned with incest, intercourse 
with a stepchild, intercourse with a child under 16 when in a position of trust  
and (intercourse with a girl under 16 (sections 1 to 5 of the Criminal law 
(Consolidation) (Scotland) Act 1995); offences under s52 of the Civic 
Government (Scotland) Act 1982, relating to the taking or distributing of 
indecent images of children; offences under s 311 of the Mental Health (Care 
and Treatment) (Scotland) Act 2003 relating to non-consensual sexual acts 
with or against people with a mental disorder and offences under the 
Protection of Children and Prevention of Sexual Offences (Scotland) Act 2005 
relating to the ‘grooming' of children for the purposes of committing sexual 
offences. 
 
Community Sentences 
This section describes some of the principal non-custodial sentences the 
available to the courts when dealing with sex offenders.  Tables 1 and 2 
illustrate the sentences (custodial and non-custodial) handed down by the 
courts in 2004-05 to sex offenders. 
 
Probation Orders  
A court may impose a probation order for any offence, other than for an 
offence (such as murder) the sentence for which is fixed by law6.  This allows 
the offender to be supervised in the community by the social work department 
from the local authority area in which the offender resides.   Before ordering 
probation the court will consider a social enquiry report from the relevant local 
                                                 
5 Penalty raised from two to ten years by s14(2) of the Crime and Punishment (Scotland) Act 
1997 
6 See S228 of the Criminal Procedure (Scotland) Act 1995 
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authority outlining a supervision plan including specific provisions designed to 
help reduce future offending. The offender must consent to the order and any 
attached conditions. The court can then attach specific conditions to the order 
which can include a requirement for the offender to submit to treatment by a 
registered medical practitioner or chartered psychologist for a period not 
exceeding 12 months. A Probation Order can last between six months and 
three years and can be imposed alongside other orders such as Community 
Service Orders and Restriction of Liberty Orders. 
 
Sex Offender Orders and Sexual Offences Prevention Orders  
The Crime and Disorder Act 1998 introduced the Sex Offender Order (SOO).  
A SOO was a civil order which could be applied for by summary application to 
a sheriff by a chief constable in relation to a person who was a sex offender, 
was over the age of 16 years and who the chief constable believed had acted 
in such a way as to give reasonable cause to believe that an order was 
necessary to protect the public from serious harm from him.  The Police 
Reform Act 2002 brought in provisions, agreed to by Sewel Motion (30th 
January and 27th June 2002), to ensure that SOOs made in one jurisdiction 
within the UK should be recognised and enforceable throughout the UK.  
 
Under the Sexual Offences Act 2003, SOOs were recreated into a new civil 
preventative order - the Sexual Offences Prevention Order (SOPO). A SOPO 
prohibits the defendant from doing anything described in the order and the 
order has effect for a fixed period which must not be less than 5 years. The 
prohibitions must be limited to those which will protect the public from serious 
sexual harm from the defendant. 
 
The Protection of Children and Prevention of Sexual Offences (Scotland) Act 
2005 extends the use of SOPOs so that a sentencing judge can impose a 
SOPO on those convicted of sex offences by the court when they are 
sentenced, without the need - as previously - for further evidence of 
threatening behaviour following conviction.  
 
Restriction of Liberty Order 
Restriction of Liberty Orders (RLOs, also known as "electronic tagging"), were 
introduced in Scotland by the Crime and Punishment (Scotland) Act 1997.  
RLOs require an offender to be restricted to a specified place for a maximum 
period of 12 hours per day up to a maximum of 12 months and/or from a 
specified place or places for 24 hours per day up to 12 months.  Offenders 
must be aged 16 or over. The offender must consent to the Order.  RLOs can 
be used in combination with other disposals such as Probation Orders or Drug 
Treatment and Testing Orders. The Criminal Justice (Scotland) Act 2003 made 
provision for RLOs to be a direct alternative to custody and electronic 
monitoring to be added as a condition of a Probation Order or a Drug 
Treatment and Testing Order. 
 
Order for Lifelong Restriction 
The Criminal Justice (Scotland) Act 2003 introduced a new sentence which 
was recommended in the report of the MacLean Committee on Serious Violent 
and Sexual Offenders which was set up in March 1999 and reported to the 
Scottish Parliament in June 2000. MacLean produced a number of 
recommendations relating to sentencing disposals for and management and 
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treatment of high risk offenders, including high risk sex offenders. The order for 
lifelong restriction (OLR) provides for the lifetime control of serious violent and 
sexual offenders who present a continuing risk to the public. This sentence is 
not available for high risk mentally disordered offenders who suffer from a 
mental disorder that meets the criteria for a mental health disposal (see below) 
and where the risk is directly or is in significant part related to that disorder. In 
these circumstances, the court may impose a mental health disposal as 
provided for in the Mental Health (Scotland) Act 2003.  The 2003 Act also 
introduced the Risk Assessment Order (RAO) and established the Risk 
Management Authority (RMA). These are discussed in more detail later in this 
paper. 
 
Risk of Sexual Harm Order 
The Protection of Children and Prevention of Sexual Offences (Scotland) Act 
2005 came into force on 7 October 2005.  This Act created a number of new 
offences, strengthening the law to deal with offenders who seek to 'groom' 
children for the purposes of committing sexual offences and introduced the 
Risk of Sexual Harm Order (RSHO)7  which can be used to restrict the 
movements of an adult whose behaviour indicates that s/he may be a risk of 
sexual harm to a child or children.   
 
The four categories of behaviour that can trigger an RSHO are: 
 
1. engaging in sexual activity involving, or in the presence of, a child  
2. causing a child to watch a person engaging in sexual activity - including still 

or moving images  
3. giving a child anything that relates to sexual activity  
4. and communicating with a child where any part of the communication is 

sexual 
 
Unlike, for example, restraining orders, an RSHO can be imposed on 
individuals who have not been convicted of an offence if a chief constable 
considers that this is necessary to protect children. 
 
Extended Sentences 
The Crime and Disorder Act 1998 also introduced the extended sentence for 
sexual and violent offenders. Extended sentences are discretionary and can be 
imposed in relation to sexual or violent offences where a (solemn) court 
considers that the period of imprisonment (the custodial term) would not be 
sufficient to protect the public from serious harm. During the extension period 
the offender will be subject to licence conditions and possible recall to prison 
for breach. The maximum length of an extended sentence is 10 years. 
 
Mental Health Disposals 
The Mental Health (Care and Treatment) (Scotland) Act 2003 provided the 
courts with a range of new pre-trial, trial, sentence, post-conviction (pre-
sentence) and post-sentence options where dealing with offenders, including 
sex offenders, with a mental disorder.  These are described in brief below. 
 

                                                 
7 The Risk of Sexual Harm Order was introduced in England and Wales by the Sexual 
Offences Act 2003 
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Assessment order 
An Assessment order can be made by the court at any stage of the criminal 
justice process prior to sentencing (including pre-trial and post-conviction). The 
Order is made on the evidence of one medical practitioner and allows a person 
to be detained in hospital for up to 28 days to enable assessment by an 
approved medical practitioner and treatment for mental disorder, if required. 
The court can make the order on its own initiative or following an application by 
the prosecutor or by Scottish Ministers where the person is already in custody.  
 
Prior to sentence a court can make: 
 
• An Interim Compulsion Order: authorising hospital detention for 12 weeks 

(but can be renewed regularly for up to one year)  
• A Treatment Order: authorising hospital detention for treatment of a 

person's mental disorder. The order ceases at the end of the period for 
which the person is on remand or is committed. 

 
Compulsion order  
Compulsion orders (COs) were introduced by Part 8 of the Mental Health (Care 
& Treatment)(Scotland) Act 2003 replacing  hospital orders.  A CO is available 
where an offender has been convicted of a crime punishable by imprisonment 
(other than where the sentence is fixed by law, e.g. murder.  The criteria that 
must be satisfied for an order to be made include the requirement that the 
offender has a mental disorder that would benefit from treatment and that there 
would be a significant risk to the offender or others if the order was not made. 
COs authorise compulsory measures (either hospital or community-based) for 
a period of six months, if not otherwise renewed.  The criteria for a CO differs 
from the criteria for a compulsory treatment order (see below) in only one 
respect: the person does not need to have significantly impaired decision-
making ability with regard to his or her medical treatment.  
 
Compulsory treatment order 
As for a compulsion order, a compulsory treatment order is available where an 
offender has been convicted of a crime punishable by imprisonment. This is 
not a court order. A mental health officer can apply for a compulsory treatment 
order to the Mental Health Tribunal for Scotland.  The order may authorise 
detention in hospital, medical treatment or the requirement to attend for 
medical treatment or community care.  It may also require the patient to reside 
at a specified place and allow visits by specified persons.  The order lasts for a 
period of six months, if not otherwise renewed. The compulsory treatment 
order can be renewed for six months, then for twelve months thereafter. 
 
Hospital Direction 
A Hospital Direction is made in addition to a sentence of imprisonment. It 
allows the person to be detained in hospital for treatment of their mental 
disorder and then transferred to prison to complete their sentence once 
detention in hospital is no longer required. It is appropriate where a person has 
a mental disorder meeting the criteria for admission to hospital but either the 
mental disorder and the offence are not closely linked, or the offender is likely 
to remain a risk to the public even after appropriate treatment for the mental 
disorder. 
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Restriction Order 
A Restriction Order is made by the court at the time of disposal and is added to 
a Compulsion Order. It means that the measures specified in the Compulsion 
Order will then be without limit of time. 
 

EARLY RELEASE PROVISIONS 
Early release provisions were introduced in Scotland by the  Prisoners and 
Criminal Proceedings (Scotland) Act 1993. The point of release varies 
according to whether the sentence is classified as a life sentence, long-term 
(four years or over), short-term (less than four years).  The relevant provisions 
are discussed below. 
 
Life Prisoners 
Prisoners who have been sentenced to life imprisonment, or detention without 
limit of time, have a punishment part to their sentence set in open court by a 
sentencing judge. Once the punishment part has been served, the Parole 
Board sitting as a tribunal will decide if the prisoner should be released on life 
licence. 
 
Long-term Prisoners 
Individuals who receive a determinate prison sentence of four years or over are 
classed as long-term prisoners. They are eligible to be considered for release 
on licence after serving one half of their sentence failing which they must be 
automatically released after serving two thirds. Release in either of those 
circumstances will be on licence with special conditions attached. 
 
Short- term Prisoners 
Short-term prisoners are those serving a sentence of up to four years. They 
are eligible for release unconditionally when they have served half their 
sentence.  
 
Section 15 of the Management of Offenders Etc. (Scotland) Act 2005 amends 
the Prisoners and Criminal Proceedings (Scotland) Act 1993 to end the 
unconditional release of short-term sex offenders (those sentenced to 6 
months or more but less than 4 years) at the half-way point of sentence.  
Instead, offenders who are subject to the notification requirements of Part 2 of 
the Sexual Offences Act 2003, will be subject to licence conditions on release - 
including electronic monitoring if considered appropriate - and supervision for 
the remainder of their sentence. 
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Commission Report on Early Release 
The Sentencing Commission published its report on Early Release from 
Prison in January 2006. The key recommendations included in the report 
were: 

 
• Those sentenced to more than 12 months would serve the whole of a 

minimum period, fixed by the court, in jail. Most would then serve part of 
the remainder of their sentence in the community but release at the end 
of the custodial period would depend on the risk presented by the 
prisoner; 

• There should be a separate regime for those sentenced to custodial 
terms of 12 months or less, involving discretionary release from prison 
on electronically-monitored Home Detention Curfew (introduced by the 
Management of Offenders Etc. (Scotland) Act 2005) after not less than 
half the term has been served; 

 
• Steps should be taken to make it explicit that the term of custody 

imposed on an offender should be the minimum period that requires to 
be served to satisfy the criminal justice requirements of punishment and 
deterrence and the protection of the public; 

 
• There is a continued need for custodial sentences to be proportionate to 

the gravity of the offending. 
 
The Scottish Executive has undertaken to give legislative effect to these 
recommendations. 

SEX OFFENDER RISK ASSESSMENT  
Over the past few years risk assessment and risk management tools have 
improved and programme accreditation has raised standards in the design and 
delivery of treatment programmes for sex offenders. The Management of 
Offenders Etc. (Scotland) Act 2005 is helping to improve information sharing 
between criminal justice agencies and the concept of sentence planning in 
community, prison and across both settings is more widely accepted and 
practiced.  These issues are discussed briefly below. 
 
Risk Management Authority 
The need for improvements in the way serious violent and sexual offenders 
were assessed and monitored in the community was identified in the MacLean 
Committee report.  Along with the Order for Lifelong Restriction (discussed 
earlier), the Committee’s recommendations included proposals for a new 
authority to assess the risk  to the public posed by violent and sexual 
offenders. 
 
The Risk Management Authority (RMA) was established by section 3 of the 
Criminal Justice (Scotland) Act 2003.   The role of the RMA is to ensure the 
effective assessment, management and minimisation of risk of serious violent 
and sexual offenders. It is also intended to be the national centre for expert 
advice on offender risk assessment and management. The RMA is directly 
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accountable to the Scottish Ministers.    Before an OLR can be imposed, the 
court must make a Risk Assessment Order under which a risk assessment is 
prepared by an assessor accredited by the RMA. The offender may also 
instruct his own risk assessment, and has the opportunity to challenge the 
report prepared for the court. 
 

TREATMENT REGIMES 
In the UK, a cognitive behavioural approach to the treatment of sex offenders 
has been adopted.  Examples include the STOP programmes, which operate 
in several Scottish prisons, and the Community Sex Offenders Group Work 
Programme (CSOG) which is community-based and run by local authorities. 
 
STOP Programme 
The STOP programme (latterly STOP 2000) was developed at Peterhead 
Prison and has operated there since 1993. The programme uses methods 
such as group discussion, role-play and skills practice to help offenders 
understand and change their thinking and develop new skills. STOP is the 
main Sex Offender programme used in Scotland for prisoners serving more 
than four years. Also available are Cognitive Skills and Anger Management 
programmes and adapted versions of STOP are being delivered at other 
Scottish prisons including HM Prisons Barlinnie and Edinburgh and HMYOI 
Polmont.  The equivalent in England and Wales is the Prison Service Sex 
Offender Treatment Programme (SOTP).   
 
Community Sex Offenders Group Work Programme 
The CSOG programme was developed in the West Midlands but has been 
adopted by several Scottish local authority criminal justice social work services 
departments. The CSOG is a constructive option for male offenders convicted 
of sexual assaults against children and adults. The programme runs over a 24 
- 28 month period and aims to reduce the risks posed by this group of 
offenders. 
 
The CSOG puts emphasis on offenders taking responsibility for the offence, its 
impact on others, and the need to develop personal strategies to reduce the 
risk of re-offending. The programme aims to teach participants to: 
 
• identify situations and control distorted thinking which will lead to the risk of 

further offending  
• understand the impact their behaviour has had on victims, and take 

responsibility for their behaviour  
• consider the views of others  
• manage their behaviour more effectively 

Recently, Bill Whyte, Director of the Criminal Justice Social Work Development 
Centre for Scotland, argued that the CSOG programme:  

“… could prove a viable alternative to custody for those who have 
committed less serious crimes. It would also help stop the risk of 
criminals going on to commit increasingly worse offences on release”. 
(Scotland on Sunday 23/07/2006) 
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He went on to say: 

"We are using prison a lot, but if it's short term prison there's at least a 
question - is this the best? 

Circles of Support and Accountability 
Circles of Support and Accountability, a Canadian model developed in 1994, 
has its roots in the restorative justice approach to offending and offenders.   
 
The idea of Circles of Support and Accountability is to attract and train 
volunteers to work with help reintegrate high risk sex offenders into the 
community. The approach looks to meet the needs of offenders, victims and 
the communities in which they live though it has been criticised for 
concentrating too much on the perpetrator rather than the victim. 

The model is based on identifying sex offenders in custody who are at high risk 
of re-offending and who have low levels of support.   Such offenders are 
matched with a circle of volunteers and the offender becomes the circle's 'core 
member'. At the first meeting a contract is drawn up requiring a commitment to 
openness within the circle and confidentiality outside of it. All decision making 
is by consensus. The core member (offender) also promises that there will be 
'no more victims' by his hand and that he will follow the laid down release plan. 
Contact between members of the circle is regular and supportive.  The police, 
probation service and other relevant agencies are also involved. 

The Circles of Support and Accountability model has been implemented in 
other countries including the UK.  See, for example the Thames Valley Circles 
of Support and Accountability Programme

Expert Panel on Sex Offending 
The Expert Panel on Sex Offending, set up in 1998 and chaired by the 
Honourable Lady Cosgrove, produced a number of recommendations intended 
to improve practice in delivering community and prison-based personal change 
programmes for sex offenders. The Panel’s Report (Reducing the Risk: 
Improving the Response to sex offending) published in 2001, contained 
recommendations for the expansion of specialist intervention programmes for 
those sex offenders who are subject to supervision in the community and are 
deemed suitable for such interventions.  The report also recommended the 
development of a core intervention manual and for joint training in programme 
delivery. 
 
In relation to prison-based programmes the Panel recommended that sex 
offender intervention programmes should be available for every convicted sex 
offender including those given a custodial sentence of 2 years or less.  
 

INTEGRATION OF OFFENDER MANAGEMENT SERVICES 
The Management of Offenders Etc. (Scotland) Act 2005 (Sections 1-9) (the 
2005 Act) introduced a number of provisions to integrate and co-ordinate 
offender management services in Scotland. The Act established new functions 
and placed a new duty on the principal agencies associated with offender 
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management to co-operate, namely local authorities and Scottish Ministers (in 
practice the Scottish Prison Service). The Act also established new community 
justice authorities (CJA) and introduced a Home Detention Curfew (HDC) 
system in Scotland, broadly similar to that operating in England and Wales, 
and new release on licence provisions for certain sexual offenders. 
  
Sections 10 and 11 of the Act contain provisions which require the police, local 
authorities and the Scottish Ministers to establish joint arrangements for the 
assessment and management of risks posed by certain categories of offender, 
including those subject to the sex offender notification requirements under Part 
2 of the Sexual Offences Act 2003. It also gives the Scottish Ministers an order 
making power to compel other agencies to co-operate with the relevant 
authorities to implement these arrangements. The 2005 Act also gives the 
court, in the case of a mentally disordered offender who meets both the risk 
criteria for an OLR and the criteria for a Compulsion Order, the power to 
choose between these two disposals.  
 
Intelligence sharing between police forces 
Shared intelligence is crucial to the effective monitoring of sex offenders as the 
Sex Offenders Register currently does not contain all those who are known to 
have committed, or are suspected of committing, sexual offences.  Since 1992, 
the Scottish Police have had a shared database which flags up the fact that 
local intelligence is held about particular individuals by police forces. To further 
assist intelligence sharing the Scottish police have developed a common IT 
system - the Scottish Intelligence Database (SID) and introduced a new 
computerised database, the Violent and Sex Offenders Register (VISOR), 
developed in England and Wales.  It is planned to link VISOR to SID and this 
should help standardise the information held by Scottish police forces on sex 
offenders and facilitate the exchange of information. 
 
 

HOUSING SEX OFFENDERS 

The Cosgrove report also identified a number of issues including inconsistent 
practice on the part of housing providers and other key agencies, resistance by 
local communities and individuals and the need for effective inter-agency work.  
The report concluded that the majority of sex offenders released from prison or 
subject to community supervision can be safely managed in mainstream 
accommodation provided that comprehensive risk assessment and appropriate 
risk management strategies are in place to support this. The Panel also 
supported the key principles set out in the Chartered Institute of Housing in 
Scotland's guidance on sex offenders published in 19998:  

• sex offenders should not be given special housing treatment merely 
because they are sex offenders  

• sex offenders should normally be accommodated in mainstream housing in 
the public and independent sectors within the local authority areas from 
which they originate  

                                                 
8 CIH (1999) Housing and Sex Offenders in Scotland, A Practice Note 
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• any additional or unusual arrangements made to accommodate a particular 
offender should be in the context of managing risk and improving public 
safety  

• blanket exclusions of sex offenders are unhelpful  

 

Recommendation 52 related to the development of a national 
accommodation strategy while recommendation 54 related to 
homelessness:  

52: The Scottish Executive, Scottish Homes, the local authorities 
and the Scottish Federation of Housing Associations should 
develop a national accommodation strategy to assist the 
management of sex offenders in the community. This strategy 
should be based on the key principles articulated in the guidance 
issued by the Chartered Institute of Housing in Scotland (CIHS) 
and on the explicit expectation that sex offenders will be 
accommodated outwith their home area only in exceptional 
circumstances. A central clearing house arrangement should be 
established to deal with these exceptional cases in the interests 
of community safety. 

54: The Homelessness Task Force should ensure that any new 
guidance relating to the Housing Bill and the revision of the Code 
of Guidance on Homelessness take appropriate account both of 
the need to house sex offenders and of the particular challenges 
this presents.  

Development of the National Strategy  
In order to develop the strategy the Executive established a short life working 
group comprising representatives from the SFHA, CIH, Convention of Scottish 
Local Authorities (CoSLA), Association of Chief Police Officers in Scotland 
(ACPOS), Association of Directors of Social Work (ADSW), Scottish Prisons 
Service (SPS) and Safeguarding Communities Reducing Offending (SACRO). 
The Group met 6 times August 2005 to March 2006. The agendas and notes of 
these meetings can be accessed on the Scottish Executive website at: 
http://www.scotland.gov.uk/Topics/Justice/criminal/17543/HousingforSexOffend
ers
 
The strategy will draw on research commissioned by the CIH and conducted by 
Glasgow and Sheffield Hallam Universities which was published in June 20059. 
The Strategy will also be accompanied by detailed guidance which is being 
funded by the Executive and developed by the CIH, in consultation with the 
working group.  

                                                 
9 CIH (2005) Housing and Sex Offenders. Available at: 
www.cih.org/scotland/policy/SexOffenders.pdf). 
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The draft National Strategy has not been subject to public consultation but has 
been subject to a “sounding exercise” with key stakeholder groups. It is 
expected that the final strategy will be available for release in the autumn. The 
Executive are considering how to release the document given the sensitive 
nature of the issue. 

In relation to homelessness, the revised Code of Guidance was revised and re-
issued in 2005. It refers local authorities to the CIH guidance on housing sex 
offenders:  
 

2.39 Most local authorities will have established a multi-agency sex 
offenders protocol to ensure that housing of sex offenders on release is 
handled sensitively and that appropriate support and supervision is in 
place. All local authorities should consider establishing such a protocol 
and all staff handling homeless applicants should be familiar with it. The 
Chartered Institute of Housing have published guidance on housing sex 
offenders and this guidance should be made available to all staff 
handling homeless applicants, as well as relevant partners, such as 
other housing providers. 

 
 
 
 
 
 
 

 
Note: Committee briefing papers are provided by SPICe for the use of Scottish 
Parliament Committees and clerking staff.  They provide focused information or 

respond to specific questions or areas of interest to committees and are not 
intended to offer comprehensive coverage of a subject area.   
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JUSTICE 2 SUB-COMMITTEE  
BRIEFING PAPER 

REGISTRATION AND COMMUNITY NOTIFICATION SCHEMES IN OTHER 
COUNTRIES 

Introduction 
This paper gives background information on the development of sex offender 
registers and community notification schemes and looks at how such 
schemes operate in Australia, Canada, England & Wales, New Zealand and 
the United States. 
 

Background 
Offender registers have been around for some time in many Western 
societies but typically these have been local registers maintained by local law 
enforcement agencies such as the police and probation services.  Such 
registers may include information on local criminals or contain residential 
details of certain offenders released from custody. In most cases, this 
information was not shared with other public bodies or with law enforcement 
agencies outside the local area and it was generally not made publicly 
available. 
 
For the most part, offenders who had served their sentence were left alone 
and could live anonymously in the community.  However, more recently, 
concern (often media fuelled) over violent and sexual crimes, particularly 
those perpetrated against children, has led to demands for the registration 
and post-release tracking of violent and sexual offenders.  This phenomenon 
is mirrored across many western societies many of whom have passed laws 
establishing offender registration schemes.  More recently, there has been a 
public demand in some countries for the establishment of community 
notification schemes – in effect making personal information on sex offenders 
available to local communities. 
 
Types of scheme 
Three different, but often complementary types of scheme can be identified: 
 

• Non-public registration schemes 
• Community notification schemes 
• Victim notification schemes 
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Non-public notification schemes 
Non-public schemes, such as the UK sex offenders register, may have a 
statutory basis and will contain a range of personal and conviction information 
about offenders who have committed listed crimes and offences.  By 
definition, the information such registers contain is not made available to the 
public but is available to criminal justice agencies for the purposes of tracking 
offenders. 

Community notification schemes 
Community notification schemes, such as those operating in the United 
States, provide information of varying detail on certain categories of offender, 
typically violent or sexual offenders including predatory child-sex offenders, to 
local communities and community organisations. Often, this information is 
available online through state or national registries.  Some of the benefits of 
community notification schemes are believed to include: 
 

• Promotes greater inter-agency collaboration  
• Creates stronger bonds between law enforcement agencies and 

members of the general community  
• Educates the public about sex offenders.  
• Forces sex offenders to participate in treatment programmes 
• Enables the public to better protect themselves and their children, 

when they know a convicted sex offender resides in the 
neighbourhood. 

 
Both offender registration and community notification schemes have been 
subjected to criticism.  Registration schemes have been criticised on the basis 
of non-compliance and inaccurate registration.  However, research by the 
Home Office suggests that, one year after the sex offenders register was 
established, the national compliance rate for registration was 94.7%.  By 
contrast it is thought that in America, Megan's Law has stopped some 
offenders from registering, with only 80 per cent of paedophiles complying 
with registration laws. 

Effectiveness of community notification schemes 
On the effectiveness of community notification schemes, research1 in the US 
suggests that it: 
 

• does not provide a deterrent to recidivism  
• is draining on police and probation resources 
• can lead to misidentification of offenders through incorrect details 

posted on websites 
• can lead to non-reporting of sex offences, especially incest (for fear 

victim will be identified) and offences by juveniles (to avoid subjecting 
youngsters to registration and notification) 

                                            
1 See for example, Longo, Robert E, Safe as Houses? Community care 3-9 August 2006. 
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• can act as an impediment to offender rehabilitation by placing 
offenders under stress and denying them jobs, housing and community 
support 

• involves an inadequate understanding of the impact of community 
notification and can, in fact, increase anxiety within a community.  

 
Further, community notification laws have been criticised on the basis that 
they may create a false sense of security, as: 
 

“In reality, there are a significant number of sexual offenders who do 
not come into contact with the Criminal Justice System as 
approximately 90% of victims aged fifteen and over fail to report 
incidents of sexual assault and 69% of those offenders reported to 
police are [not convicted] (Canadian Centre for Justice Statistics, 1995, 
p.7). 
 

Hinds and Daly add that a further issue lies in the common misconception that 
sex offenders are primarily strangers and believe that this is due to the 
media’s selective description of sexual offending and the resulting community 
hysteria reinforcing this.  They go on to say that: 
 

“Some research studies more clearly clarify the extent of sexual 
offending, reporting that approximately 66% of sexual assaults occur at 
home or [are perpetrated] by a person that is known to the victim, 
where 23% involve a stranger perpetrator, in addition, the rate of child 
victims abused by a stranger perpetrator is reported to be even lower 
(Hinds and Daly, 2001; John Howard Society of Alberta, 1997; Matson, 
2001). 
 

An issue of continuing debate in the US is whether community notification by 
publishing the names and other information about convicted child-sex 
offenders actually prevents further sex offending against children or simply 
encourages discriminatory acts or vigilantism against those who have already 
served a sentence for their crimes.  The “safety = knowledge” view has also 
been questioned.  A 2003 report by the US Lane council of governments said: 
 

“Safety is more than knowing. Some people feel more anxious knowing 
they now live near a convicted sex offender. Others cannot sell their 
homes when they want to move and known sex offender s are residing 
in nearby housing 
 
It is not unreasonable to consider how the reality of public notification 
may further discourage a victim or non-offending relative from seeking 
assistance, as notification affects the entire family unit, not just the 
offender”. 

Victim notification schemes 
Victim notification schemes are more limited in their intention and scope than 
community notification schemes and require criminal justice agencies to 
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provide certain information on the processing or release of offenders to those 
who were victimised by the offender.  

Registration and community notification schemes in different 
jurisdictions  
The remainder of this paper considers briefly the development of offender 
registration and community notification schemes in 5 different jurisdictions. 
 

AUSTRALIA 
In Australia, offender registers are maintained individually by the different 
states, territories and the national government.  In recent years, however, 
there have been moves towards greater information sharing and 
standardisation. Like the UK, the Australian offender registers are non-public 
and have evolved from existing databases.  They contain a range of 
information including:  
 

• offender name  
• residential address  
• employment address  
• car registration  
• fingerprints  
• nature of offence 

 
At the federal level there is a National Sex Offender System which is the 
responsibility of the CrimTrac agency, custodian of the national fingerprint and 
DNA databases and which provides criminal history checks. 
 
Australian states and territories have passed several acts requiring convicted 
sex offenders to register with the police on release from prison and to provide 
details such as residence, including: 
 

• NSW Child Protection (Offenders Registration) Act 2000  
• NT Child Protection (Offender Reporting and Registration) Act 2004 

QLD Child Protection (Offender Reporting) Act 2004 Victoria Sex 
Offenders Registration Act 2004  

• Victoria Serious Sex Offenders Monitoring Act 2005  
 
New South Wales established a Child Protection Register under the Child 
Protection (Offenders Registration) Act 2000.  The register has been 
operational since October 2001. Persons found guilty of murdering a child or 
committing a sexual offence upon a child must advise police of their personal, 
employment and motor vehicle details, and their travel intentions. Offenders 
remain on the register for between 8 years and life depending on the offence. 

Australian National Child Offender Register 
In September 2004 the Australian National Child Offender Register (ANCOR) 
was launched.  The various states and territories have either passed or will 
soon pass legislation based on a common model the NSW Child Protection 
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(Offenders Registration) Act 2000.  Under the register anyone convicted of 
sexual or other serious offences against children will be required to notify 
police of their address, places they frequent, car registration and other 
personal details. ANCOR is a police-only information tool to which only 
designated officers will have access and information on it will not be released 
to any other outside bodies. 

Community notification 
At the time the Federal Government was endorsing this national approach to 
the registration of sex offenders, it also considered whether and what 
personal information on such offenders could be made public. However, the 
Government decided against reeasing such information to the community.  In 
a briefing paper (20/2003) by the Library of the Parliament of New South 
Wales, the author explains: 
 

“… the Government did not support the release of offenders’ details to 
the community, because in other countries public disclosure has led to 
attacks against offenders or innocent people being mistaken for 
offenders. It was also envisaged that the registration system should be 
vetted by privacy commissioners and Ombudsmen from each 
jurisdiction”. 

 

CANADA 
Like Australia, Canada's federal structure has resulted in a mix of federal and 
provincial legislation and registers 
 
Christopher's Law and Ontario's Sex Offender Registry 
 
Ontario's Sex Offender Registry was set up following the 1988 murder of 11-
year-old Christopher Stephenson by a convicted paedophile. At the inquest in 
1993, the coroner's jury recommended creating a national registry for 
convicted sex offenders who have been released into the community, 
requiring them to register with their local police service. 
 
As a result, the Government of Ontario introduced “Christopher’s Law” to 
create Canada's first provincial registry of convicted sex offenders. 
 
The Ontario Sex Offender Registry went live on April 23, 2001. The 
registration system requires sex offenders to report annually to police. The 
criteria offences are:  
 
• sexual interference 
• invitation to sexual touching 
• sexual exploitation  
• incest  
• bestiality  
• child pornography (making, possession, distribution)  
• parent or guardian procuring sexual activity  
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• exposure 
• sexual assault  
• sexual assault with a weapon, threats to a third party or causing bodily 

harm, and  
• aggravated sexual assault 
 
The register includes: 
 
• name 
• date of birth 
• current address 
• current photograph, and  
• sex offence(s) for which the offender is responsible.  
 

National sex offender registry 
The Federal Government maintain a non-public national sex offender registry 
which is dependent on information from provincial justice agencies. The 
federal government operates the Canadian Police & Information Centre 
registry (CPIC), which contains information including names, addresses, 
fingerprints and other data on all criminals convicted in Canada. Information 
from that database disseminated on a selective basis.  
 

Community notification 
The public does not have access to the Sex Offender Registry. However, 
community notification has been introduced in some provinces through mid 
1990’s though with generally limited disclosure.  For example, in Ontario, 
Regulation 265/98 (as amended) of the Police Services Act provides that a 
chief police officer may disclose personal information about an offender who 
has committed certain offences, including drug related or sexual crimes, 
where he or she reasonably believes that: 
 
• the individual poses a significant risk of harm to other persons or property, 

and that 
• the disclosure will reduce that risk.  
 
In such cases, the following information may be disclosed:  
 
• The individual’s name, date of birth and address 
• The offence which he or she has been charged or of which he or she has 

been convicted or found guilty and the sentence, if any, imposed for that 
offence 

• The outcome of all significant judicial proceedings relevant to the offence  
• The procedural stage of the criminal justice process to which the 

prosecution of the offence has progressed and the physical status of the 
individual in that process (for example, whether the individual is in custody, 
or the terms, if any, upon which he or she has been released from 
custody)  
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• The date of the release or impending release of the individual from 
custody for the offence including any release on parole or temporary 
absence.  

 
While non-public registers of sex offenders have existed in some provinces 
from the early 1990s, most Canadian provinces have followed Ontario's lead 
in sex offender registration law. 
 

ENGLAND AND WALES 
As in Scotland, the principal legislation relating to the sex offenders register is 
contained in the Sex Offenders Act 1997and the Sexual Offences Act 2003.  
 

Community notification 
Sarah’s law 
On Saturday 1 July 2000, Sarah Payne disappeared from her grandparent's 
house in Little Hampton, West Sussex. When Roy Whiting was convicted of 
assaulting and murdering Sarah in December 2001, it was revealed he had 
previous convictions for kidnapping and indecently assaulting of a nine-year-
old girl in 1995. Sarah's parents called on the government to change the law 
to ensure it does not happen again. 

In the months that followed, the News of the World newspaper launched a 
’Sarah’s Law’ campaign. The aim of the campaign is to persuade the 
government to allow parents and carers with young children controlled access 
to the Sex Offenders Register so they could be informed if a paedophile or 
high risk child sex offender was living within their community. The intention of 
the campaign is that parents and carers would be able to contact their local 
police station to formally request information on paedophiles living in their 
local area. The police would be legally required to provide verified information 
including details and general location of any predatory paedophiles living in 
the local area.  Unlike Megan’s Law in the US, there is no intention that 
information on paedophiles would be placed on publicly accessible sex 
offender websites. 

So far the government has refused to allow public access to the Sex 
Offenders Register. In 2000, Jack Straw, then Home Secretary, rejected the 
call for Sarah’s Law on the basis that it was unenforceable and might even put 
children and the public at greater risk.  The News of the World campaign for 
community notification has, however, continued and intensified. 

In June this year, however, new Home Secretary John Reid, apparently 
responding to pressure from the campaign, gave an undertaking to send 
Home Office minister, Gerry Sutcliffe to the United States to look into the 
Megan's Law system of dealing with sex offenders to see if it could work here.  
Dr Reid said: “I start from the position that information should no longer 
remain the exclusive preserve of officialdom. I believe the public have the 
right to protection and they have the right to information”  This has led one 
chief constable to express concerns that the Home Office has "surrendered" 
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power over policy to the News of the World (Dyfed-Powys Chief Constable 
Terry Grange)   

 

NEW ZEALAND 
The New Zealand Government has recently introduced new laws aimed at 
providing better management of the risks posed by sex offenders, particularly 
child-sex offenders, in the community. These include: 
 
• the Parole (Extended Supervision) Amendment Act 2004 which sets up an 

extended supervision regime to allow high-risk child sex offenders to be 
supervised for up to 10 years after the end of their sentence;  

• information-sharing provisions in the Corrections Act 2004 which allow for 
greater information sharing between the New Zealand Police and the 
Department of Corrections when high-risk offenders are released from 
prison; and  

• provisions in the Sentencing Act 2002 which allow for the wider application 
of preventive detention.  

 

Sex offenders register 
New Zealand does not have a centralised register of sex offenders or a 
system of community notification.  However, a Member’s bill, the Sex 
Offenders Registry Bill, is currently being considered by the Law and Order 
Select Committee of the New Zealand Parliament. The purpose of the Bill is to 
establish a register of sex offenders. The register will be maintained by the 
relevant Minister and will contain up-to-date information on: 
 
• name (or names), date of birth, home address of the offender 
• all sexual offences committed by the offender 
• references to any photographs, measurements, DNA profiles, and 

fingerprints, palm-prints, and footprints that are available on the offender 
• any other identifying information as may be prescribed by regulations 

made under the Act 
 

Community notification 
The register will be available to the Police and other authorised personnel and 
the bill contains a prohibition of disclosure to this effect.  A report on the Bill is 
due on the 31 August this year.  
 

Managing child sex offenders in the community 
The Department of Corrections and Local Government New Zealand has 
developed a best practice model for managing child sex offenders in the 
community. A pilot project has focussed on improving information sharing 
between relevant government agencies and includes inter-agency meetings 
when high risk offenders are being released. The results of the pilot are being 
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used to agree on a suitable model for roll-out nationwide by the end of 2006.  
In addition, draft guidelines regarding Community Probation Service 
information sharing in communities on child sex offenders is in progress. 
 
An inter-agency working group has been formed to consider issues raised by 
community groups and individuals about the management of high need 
offenders (particularly child sex offenders) after release. Communities were 
concerned that they were not involved in decision-making about the release of 
these offenders, and that they were not receiving notification or advice from 
government agencies. 
 

UNITED STATES OF AMERICA 
Since 1990 when the state of Washington passed the first community 
notification law, most US states have passed  laws to help monitor and control 
sex offenders living in the community, often at the instigation of the Federal 
Government.  These laws followed a number of high profile sex crimes 
perpetrated on young children and many are named after the victim. 
 

Sex offenders register 
Jacob Wetterling Act  
In 1994, the Federal Government passed the Jacob Wetterling Crimes 
Against Children and Sexually Violent Offenders Registration Act which 
required all states to establish sex offender registers.   In 1996, this Act was 
amended to include Megan’s Law which amended the Wetterling Act to 
provide for release of registration information in accordance with state laws. It 
should be noted that the federal mandate requires just the release of 
information to the public - not active notification. 
 

Community notification 
Megan’s Law 
Megan’s Law is not a single law. All 50 states in the US have enacted their 
version of it and this has created wide variations in how the law is applied, 
how the risk of reoffending is assessed or how neighbours are notified. 
Megan’s law requires State Departments of Corrections and Human Services 
to inform county prosecutors about the anticipated release of sex offenders. 
Prosecutors must then determine risk to the community. Hearings are 
provided to those offenders who challenge the prosecutor's risk determination 
or the proposed scope of notification. Notification can proceed when the court 
issues a final order authorizing the county prosecutor to provide relevant 
information to the appropriate groups or individuals 

Under Megan’s law, sex offenders who reside in the community are classified 
by prosecutors in one of three “tiers” based on the degree of risk they pose to 
the public: high (Tier 3), moderate (Tier 2) or low (Tier 1). Neighbours are 
notified of high risk offenders. Registered community organizations involved 
with children or with victims of sexual abuse, schools, day care centres and 
summer camps are notified of moderate and high risk offenders because of 
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the possibility that paedophiles and sexual predators will be drawn to these 
places. Staff members at those facilities who deal directly with children or 
victims are provided with information about the sex offender. Law 
enforcement agencies are notified of the presence of all sex offenders. 

Pam Lychner Sexual Offender Tracking & Identification Act 
The Pam Lychner Sexual Offender Tracking & Identification Act (1996) 
extended Megan's Law, mandating lifetime registration for repeat and 
aggravated offenders. The legislation was further extended in 1998 when the 
violent predator provisions were strengthened and registration of federal and 
military sex offenders was added. 

Implementing community notification programmes 
Different states throughout America have interpreted and implemented 
Community notification programmes differently.  The Centre for Sex Offender 
Management set up by the Office of Justice Programs of the US Department 
of Justice in 1997 identifies four categories of notification scheme: 
 
• Broad community notification (18 states) releases information about sex 

offenders to any person or organisation who requests it 
• Organisational notification (14 states) informs organisations, such as 

day care centres and schools that are especially vulnerable to particular 
offenders. 

• Individual notification (13 states) informs victims and classes of victims 
of the presence of specific offenders in the community. 

• Police notification (14 states) allows persons or organizations to obtain 
sex offender registry information from local law enforcement agencies. 

 
Communities do not necessarily receive notification about all sex offenders 
living in their neighbourhoods.  
 

“Notification is often reserved for high-risk offenders or offenders who 
have committed crimes against children. More often, communities 
receive notification about sex offenders who were strangers to their 
victims. Many jurisdictions have established three-tier systems to 
identify (through the use of risk classification instruments, for example) 
the most predatory, dangerous offenders. In some places, only the 
highest risk offenders are subject to community notification. In other 
locations, no distinctions are made among the varying types of sex 
offenders and all are subject to notification. Jurisdictions establish their 
own geographic limits for community notification practices. For 
example, in urban areas of Louisiana, when a sex offender moves into 
a neighbourhood, only residents within a three-block radius are 
notified. However, when a sex offender moves into a rural area of New 
Jersey, residents within a two-mile area receive notification”. 

 
Some states list details of sex offenders on the internet while, in other states, 
law enforcers visit every home in a neighbourhood to inform parents that a 
sex offender is living in the area. Some states, such as Louisiana, require sex 
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offenders themselves to notify parents they are living in their neighbourhood. 
In Oregon sex offenders can be forced to display a sign in their windows. 

National Sex Offender Public Registry 
The US federal Justice Department's National Sex Offender Public Registry 
NSOPR site provides the name, picture and address of convicted sex 
offenders. It includes a database of offenders which can be searched by 
name, city, state or zip (postal) code. The intention is that, by the end of this 
year, NSOPR will provide one-stop access to registries from all 50 states and 
the District of Columbia. 

Residency restrictions 
In terms of imposing residency restrictions on convicted sex offenders, some 
states apply residency restrictions on convicted sex offenders or certain 
categories of sex offender. In California, parolees who have been convicted of 
certain sexual crimes against children are not allowed to reside within a 
quarter of a mile of any public or private school.  Iowa has adopted one of the 
toughest approaches in the US. Under Iowa code 692A.2A sex offenders are 
banned from living within 2,000 feet of schools and child care facilities.  In 
essence, this prevents sex offenders from living in most cities and towns in 
the State. This legislation has been disputed by American civil rights 
organisations and challenged in the courts.  In July 2005, the Supreme Court 
of Iowa overturned an earlier decision by the Washington County District 
Court ruling that the 2,000 foot rule was unconstitutional and violated an 
offender's right to substantive due process of the law.  The Supreme Court 
held that there were no constitutional impediments to this provision. 
 
However, while the purpose of residency restrictions is clear – to keep sex 
offenders away from children, their effectiveness is less clear. Some experts 
have used the ‘common sense argument’ that placing restrictions on sex 
offenders’ proximity to children will reduce the temptation to re-offend, while 
other experts hold that residency restrictions may simply serve to move the 
sex offender away from their family and other support mechanisms which help 
them avoid re-offending.  
 
 
 
 
 

Note: Committee briefing papers are provided by SPICe for the use of 
Scottish Parliament Committees and clerking staff.  They provide focused 

information or respond to specific questions or areas of interest to committees 
and are not intended to offer comprehensive coverage of a subject area.   
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GLOSSARY OF TERMS 
This paper provides a brief glossary of terms commonly used in relation to sex 
offenders and child-sex offenders.  It is not definitive or exhaustive and is 
provided as a quick guide for the Justice 2 Sub-Committee to assist in its 
Inquiry into child-sex offenders. 
 
Bichard Inquiry - On 18th December 2003, the Home Secretary announced 
the launch of an independent inquiry into the murders in Soham of Jessica 
Chapman and Holly Wells and the manner in which the police had handled 
intelligence about the perpetrator, Ian Huntley's, past and about the vetting 
processes which ultimately led to his employment in a local school.  The 
Inquiry reported with recommendations in June 2004. A final report on 
progress with the recommendations from the first report was published in 
2005. 
 
Child – A “child” is defined in the Police Act 1997 as an individual who is 
under the age of 18 years. The Protection of Children and Prevention of 
Sexual Offences (Scotland) Act 2005 also defines a child in this way. 
However, under the Children (Scotland) Act 1995 a child is defined as an 
individual under the age of 16 years (with some exceptions). 
 
Child sexual abuse – this term is commonly used to describe any sexual acts 
engaged in by minors and adults.  While child sexual abuse is a crime in most 
countries, what constitutes abuse varies across jurisdictions. Child sexual 
abuse is different from other forms of sexual abuse in that it includes forms of 
sexual activity that would not be considered abusive if performed by 
consenting adults.  
 
Child-Sex Offender - a term commonly used to describe a perpetrator of 
child sexual abuse.    Unlike a paedophile, sexual interest in and attraction to 
pre-pubescent children is not a prerequisite for child-sex offenders. Rather, for 
this group of offenders targeting children may be more a question of 
opportunity or lack of social skills than preference. Child-sex offenders must 
be distinguished from children who commit sex offences, though members of 
this group can go on to become paedophiles. 
 
Common Law – Common law is a body of legal principles which derives its 
authority solely from usages, customs or court decisions or from the 
judgments of courts recognising, affirming and enforcing such usages and 

http://www.homeoffice.gov.uk/pdf/bichard_report.pdf


 

customs.  Common law is distinguished from "statutory law", which is enacted 
by a legislative body. 
 
Committee on Serious Violent and Sexual Offenders - This committee, 
chaired by Lord MacLean, reported in June 2000 Report of the Committee on 
Serious Violent and Sexual Offenders.  The MacLean Committee concluded 
that the range of disposals available to the courts was deficient for some of 
the highest risk offenders as there was no sentence which required the courts 
to impose, in exceptional circumstances, a sentence which both marked the 
gravity of the offence and provided for an appropriate level of public 
protection.  
 
Community notification - the dissemination of identifying information to 
citizens and community organizations about convicted sex offenders who are 
released into the community. These laws are distinct from sex offender 
registration laws, which require convicted sex offenders who are living in the 
community to notify police officials of their place of residence. 

Compulsion Order - A mental health disposal made by the court under 
Section 57A of the Criminal Procedure (Scotland) Act 1995 authorising 
compulsory measures (either hospital or community-based) for a period of six 
months, if not otherwise renewed.  

Community Notification - Laws which allow or mandate that law 
enforcement, criminal justice, or other agencies give the public access to 
relevant information about certain convicted sex offenders living intheir 
communities (see for example, Megan’s Law). 

Disclosure certificate - A document (known as a Disclosure) which details 
convictions and/or other relevant information held by the Police and 
Government Departments (see below).  

Disclosure Scotland – was established in April 2002 under the Police Act 
1997. Disclosure Scotland provides a system for disclosing criminal history 
information to individuals and organisations for employment and other 
purposes. There are 3 levels of Disclosure, namely: Basic, Standard and 
Enhanced. The Criminal Records Bureau, also established in 2002, offers a 
similar service in England and Wales. 
 
Disqualified from Working with Children List (DWCL) – this is a list of 
persons who are considered to be unsuitable to work with children because 
they have harmed a child or considered to have placed a child at risk of harm. 
Individuals who are fully listed will be disqualified from working with children 
and young people under the age of 18 years. The List was established by the 
Protection of Children (Scotland) Act 2003 and is maintained by the Scottish 
Ministers.  
 
Expert Panel on Sex Offending - This panel was set up in 1998 under Lady 
Cosgrove.  The panel reported in 2006 Reducing the Risk: Improving the 
Response to sex offending.  Among other findings, the Report found that 
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housing issues are central to the successful management of sex offenders in 
the community 
 
Expert team on young sex offenders - The intention to set up an Expert 
team on young sex offenders was announced in December 2005. The team is 
responsible for: 
• creating measures to improve the identification, risk assessment, planning 

for and management of young sex offenders  
• creating specialist programmes to address offending, in both community 

and residential settings  
• ensuring those working with young sex offenders have sufficient expertise  
• ensuring young sex offenders continue to be appropriately supervised as 

they move from youth into the adult justice system, and that appropriate 
information is transferred with them  

• ensuring all services for this group are supported by robust quality 
assurance systems 

 
Extended sentences – were introduced by the Crime and Disorder Act 
1998.  Extended sentences are discretionary and can be imposed in relation 
to sexual or violent offences where a (solemn) court considers that the period 
of imprisonment (the custodial term) would not be sufficient to protect the 
public from serious harm. During the extension period the offender will be 
subject to licence conditions and possible recall to prison for breach. The 
maximum length of an extended sentence is 10 years. (CPA s210A) 
 
Grooming - The process of manipulation often utilized by child molesters, 
intended to reduce a victim’s or potential victim’s resistance to sexual abuse. 
Typical grooming activities include gaining the child victim’s trust or gradually 
escalating boundary violations of the child’s body in order to desensitize the 
victim to further abuse. The Protection of Children and Prevention of Sexual 
Offences (Scotland) Act 2005 creates a number of new offences including 
strengthening the law to deal with offenders who seek to 'groom' children for 
the purposes of committing sexual offences. 
 
Hospital Direction - A mental health disposal made by the court under 
Section 59A of the Criminal Procedure (Scotland) Act 1995 which is made in 
addition to a sentence of imprisonment. It allows the person to be detained in 
hospital for treatment of their mental disorder and then transferred to prison to 
complete their sentence once detention in hospital is no longer required. 
 
Jacob Wetterling Act - The Jacob Wetterling Crimes Against Children and 
Sexually Violent Offender Registration Act of 1994, was the first US federal 
Act to require states to establish a register of sex offenders. The Wetterling 
Act requires all states to establish and maintain accurate, current registries of 
sex offenders and to disseminate relevant information to law enforcement 
agencies in the state. 
 
MAPPA – Multi-Agency Public Protection Arrangements - were established in 
England and Wales in 2001 to provide a statutory framework for collaborative 
working in order to assess and manage violent and sexual offenders. Each 
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police force area has MAPPA Panels, consisting of senior police and 
Probation Service officers, and often involving other agencies such as Social 
Services and local housing authorities, working together in a formal way to 
manage the risk dangerous offenders can pose to the public. 
 
In Scotland, the Association of Chief Police Officers in Scotland (ACPOS), the 
Association of Directors of Social Work (ADSW) and the Scottish Prison 
Service (SPS) are working with the Scottish Executive Justice Department to 
establish MAPPAs.  The Executive say that these MAPPAs  will operate on 4 
principles of good practice with defensible decisions; rigorous risk 
assessment; delivering risk management plans matching the identified public 
protection needs; and the evaluation of performance to improve delivery. They 
will have 4 core functions: identifying MAPPA offenders; sharing relevant 
information among those agencies involved in the assessment of risk; 
assessing the risk of serious harm; and managing that risk. 
 
However, most child-sex offenders are not managed through MAPPA and 
there are no common standards for their management. To address this, the 
police service has invested in an IT-based management tool, known as 
ViSOR, (See below) that pools information on sex offenders.  Similar but non-
statutory arrangements exist in Scotland and Northern Ireland. 
 
Mark’s Law - Mark's Law is the name given to a campaign, launched two 
years ago, when eight-year-old Mark Cummings was assaulted and killed by 
Stuart Leggate, a known sex offender who lived in the same tower block in 
Royston, Glasgow.  The campaign seeks a review of where convicted sex 
offenders are housed and the provision of information on convicted child-sex 
offenders released into the community.
 
Megan’s Law - This is a US federal law which came into effect in October 
1996.  Megan’s Law amended the Jacob Wetterling Act to eliminate the 
confidentiality of registration data collected by the states and mandating the 
release of information about registered sex offenders for purposes allowed by 
a state’s laws. This duty is given to the state agency that maintains the sex 
offenders registry; any enforcement agency can then release information that 
is necessary to protect the public.  
 
Mental disorder - This is defined in section 328(1) of the Mental Health (Care 
& Treatment)(Scotland) Act 2003 as "any mental illness, personality disorder 
or learning disability". However, a person is not mentally disordered by reason 
only of sexual orientation; sexual deviancy; transsexualism; transvestism; 
dependence on, or use of, alcohol or drugs; behaviour that causes, or is likely 
to cause, harassment, alarm or distress to any other person; or acting as no 
prudent person would act". 
 
Order for Lifelong Restriction (OLR) - This order was introduced by Part 1 
of the Criminal Justice (Scotland) Act 2003.  The OLR is available to the 
court as a disposal for offenders convicted of a serious violent or sexual 
offence.  Before an OLR can be imposed, the court first makes a Risk 
Assessment Order under which a risk assessment is prepared by an assessor 
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accredited by the Risk Management Authority and where a set of statutory risk 
criteria are met.  The risk criteria are: "that the nature of, or the circumstances 
of the commission of, the offence of which the convicted person has been 
found guilty either in themselves or as part of a pattern of behaviour are such 
as to demonstrate that there is a likelihood that he, if at liberty, will seriously 
endanger the lives, or physical or psychological well-being, of members of the 
public at large." 
 
Paedophilia - This is a condition associated with people (either adult or 
adolescent) whose exclusive or primary sexual attraction is toward 
prepubescent children rather than adults.  In some countries, such as the 
United States, the term ‘paedophile’ is sometimes used to describe people 
attracted to adolescents, especially in relation to sexual activities.  The term is 
often also used to describe those who have carried out sexual crimes against 
children.  However, this usage is contested by some who point out that the 
majority of sex crimes against children are perpetrated by situational offenders 
(i.e. those who offend against children because the opportunity arises) rather 
than people specifically or solely sexually attracted to prepubescent children. 
 
There are several typologies of paedophiles, including: 
 
• Fixated Paedophile: An individual who is sexually attracted to children and 

lacks psychosexual maturity 
• Regressed Paedophile: Most commonly describes a sex offender who has 

a primary adult sexual orientation but under stress engages in sexual 
activities with underage persons 

 
Pam Lychner Act - Passed in 1996, this federal amendment to the Jacob 
Wetterling Act requires the U.S. Department of Justice to establish a National 
Sex Offender Registry (NSOR) to facilitate state-to-state tracking of sex 
offenders and lifetime registration and 90-day address verification 
requirements on violent and habitual sex offenders. 
 
Recidivism – re-offending following conviction for a previous crime or 
offence.  In general, recidivism refers to a falling back or relapse into prior 
criminal habits.  
 
Restriction Order - An order made by the court under Section 59 of the 
Criminal Procedure (Scotland) Act 1995 at the time of disposal and is added 
to a Compulsion Order. It means that the measures specified in the 
Compulsion Order will then be without limit of time. 
 
Risk Management Authority - the Risk Management Authority (RMA) is a 
public body established by section 3 of the Criminal Justice (Scotland) Act 
2003 The RMA was set up following the recommendations of the MacLean 
Committee on Serious Violent and Sexual Offenders. The remit of the RMA 
includes: 

• To set standards for and issue guidance to those involved in the 
assessment and minimisation of risk  
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• To approve and monitor risk management plans for those high risk sexual 
and violent offenders who receive an Order for Lifelong Restriction (OLR).  

• To accredit people involved in risk assessment and minimisation and the 
methods and practices used in the assessment and minimisation of risk. 

Sarah's Law - A campaign for Sarah's Law (based on Megan’s law in the US) 
was begun by the News of the World in July 2000 following the murder of 8 
year old Sarah Payne.  The aim of the campaign is for the government, 
through an Act of Parliament, to allow parents and carers with young children 
controlled access to the Sex Offenders Register so they could be informed if a 
paedophile was living within their community.  

Sex Offender Orders - were introduced by the The Crime and Disorder Act 
1998.  These orders, now replaced by sexual offences prevention orders, 
could be applied for by summary application to a sheriff by a chief constable in 
relation to a person who is a sex offender, is over the age of 16 years and 
who the chief constable believed had acted in such a way as to give 
reasonable cause to believe that an order was necessary to protect the public 
from serious harm from him. 
   
Sexual Offences Prevention Orders (SOPO) were brought in by the The 
Sexual Offences Act 2003.  A SOPO can be applied for by summary 
application by a chief constable to a sheriff court where the chief constable 
believes that a person convicted, or found not guilty by reason of insanity, of 
one of a range of sexual and sexually motivated offences resides in or intends 
to come into the police force area. The chief constable must also believe, and 
the court be satisfied, that the person has since the conviction or finding acted 
in such a way as to give reasonable cause to believe that it is necessary for 
such an order to be made. A SOPO lasts a minimum of 5 years. 
 
Treatment Order  - A pre-disposal order made by the court under Section 
52M of the Criminal Procedure (Scotland) Act 1995 authorising hospital 
detention for treatment of a person's mental disorder. The order ceases at the 
end of the period for which the person is on remand or is committed. 

VISOR - the Violent and Sex Offenders Register ViSOR  –  is a new computer 
database that holds records of those required to register with the Police under 
the Sexual Offences Act 2003, those jailed for more than 12 months for violent 
offences, and unconvicted people thought to be at risk of offending.  The 
database supports the sharing of key information across the country to 
support information sharing across thethree key agencies: the Police, Prison 
Service and Probation Service. 
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Key Legislation Relating to Sex Offenders  
 
In Scotland, unlike England and Wales, most sex offences are dealt with 
under the common law.  Nevertheless, some sexual offences are statutory 
and much of the law relating to the prevention and monitoring of sex offenders 
is also contained in statute. Some of the key pieces of UK and Scottish 
Parliament primary legislation dealing with this area of criminal justice are 
outlined below in chronological order. 
 
The Prisoners and Criminal Proceedings (Scotland) Act 1993 
This UK Act introduced the current early release provisions for prisoners in 
Scotland providing that short term prisoners (up to 4 years) be released 
unconditionally when half their sentence has been served and long term-
prisoners (4 years or more) be released on licence at half-term or 
unconditionally after two-thirds of their sentence has been served. 
 
This Act has subsequently been amended by the Management of Offenders 
Etc. (Scotland) Act 2005 to end the unconditional release of short-term sex 
offenders requiring instead, release on licence at this point. 
 
Criminal Law (Consolidation) (Scotland) Act 1995 
This UK Act consolidates for Scotland certain enactments creating offences 
and relating to Scots criminal law e.g incest, offences against children, 
procuring and prostitution. 
 
Police Act 1997 
Part V of this UK Act introduced the system under which information on an 
individual’s criminal convictions can be disclosed to employers.  
 
The Sex Offenders Act 1997 
This UK Act introduced a requirement for those who have committed certain 
serious sexual offences since 1997, or who were in custody at that time, to 
register their name and address with the police for a specified period, if 
ordered by a court (this is what is often referred to as the Sex Offenders 
Register).  Under this Act, offenders are required to register with their local 
police whenever they move residence throughout the period when registration 
is required, and failure to register is a criminal offence.  
 
The notification provisions of the 1997 Act were subsequently amended by the 
Criminal Justice and Court Service Act 2000 and then repealed and re-
enacted in an amended form by the Sexual Offences Act 2003.  
 
The Crime and Disorder Act 1998 
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In relation to sex offenders, this UK Act introduced the Sex Offender Order 
(SOO)  and the extended sentence for sexual and violent offenders. SOOs, 
have now been replaced by sexual offences prevention orders. 
 
The Criminal Justice and Court Service Act 2000 
This UK Act brought in provisions, agreed to in the Parliament by Sewel 
Motion (5th October 2000), to change the 1997 Act in relation to: the 
notification of foreign travel by sex offenders; a reduction in the initial period 
during which offenders must register from 14 days to 3 days and a 
requirement that initial notification to the police be in person; a new power for 
the police to photograph and fingerprint an offender on initial registration; new 
powers for Ministers to make regulations requiring offenders to register at 
certain police stations; an increase in the maximum penalty for a failure to 
comply with the 1997 Act’s requirements from six months to five years 
imprisonment on indictment and a new requirement that a relevant offender 
must notify the police of his or her intention to leave the United Kingdom 
(including for holidays) and of his or her return 
 
Police Reform Act 2002 
This UK Act brought in provisions, agreed to by Sewel Motion (30th January 
and 27th June 2002), to ensure that sex offender orders made in one 
jurisdiction within the UK should be recognised and enforceable throughout 
the UK. 
 
The Sexual Offences Act 2003 
The notification requirements of the Sex Offenders Act 1997, as amended by 
the 2000 Act, were replaced by Part 2 of this Act which, with some exceptions, 
applies to Scotland.  Changes include: giving the police the power to check 
the fingerprints and take a photograph of a sex offenders each time a 
notification is made, not just on his initial notification; a notification order 
enabling the notification requirements to be applied to offenders with 
convictions abroad has been created; registered sex offenders are required to 
reconfirm the accuracy of the above information on an annual basis; sex 
offender orders are recreated into a new civil preventative order - a sexual 
offences prevention order (SOPO). Foreign travel orders, which can be used 
to prevent an offender with a conviction for a sex offence against a child from 
travelling to countries where he is at risk of abusing children, have been 
created. 
 
Criminal Justice (Scotland) Act 2003 
This Act introduces a new sentence (the order for lifelong restriction (OLR)) 
for the lifetime control of serious violent and sexual offenders who present a 
continuing risk to the public. It also brings in the Risk Assessment Order 
(RAO) and establishes the Risk Management Authority (RMA).  The Act also 
introduces changes to Restriction of Liberty Orders to enable the transfer of 
these orders between courts and to make them a direct alternative to custody. 
 
The Protection of Children (Scotland) Act 2003  
This Act provides new safeguards for children by placing a duty on the 
Scottish Ministers to keep a list of people they consider unsuitable to work 

http://www.opsi.gov.uk/acts/acts2000/20000043.htm
http://www.scottish.parliament.uk/business/officialReports/meetingsParliament/or-00/or081002.htm#Col1030
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http://www.opsi.gov.uk/acts/acts2003/20030042.htm
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with children.  The Disqualified from Working with Children List (DWCL) came 
into operation on 10 January 2005.   The Act also introduces new duties and 
offences which apply equally to all sectors and covers both paid employment 
and unpaid voluntary service. The Act (Section 11(3)(a ) makes it an offence 
for an organisation to knowingly employ a person in a child care position, if 
that person is disqualified from working in such a position. The Act (Section 11 
(3)(b)) also makes it an offence if organisations fail to remove a disqualified 
individual from a child care position. 
 
The Protection of Children and Prevention of Sexual Offences (Scotland) 
Act 2005 
This Act came into force on 7 October 2005.  It creates a number of new 
offences including strengthening the law to deal with offenders who seek to 
'groom' children for the purposes of committing sexual offences, introduces 
the Risk of Sexual Harm Order (RSHO)1  which can be used to restrict the 
movements of an adult whose behaviour indicates that s/he may be a risk of 
sexual harm to a child or children.   
 
The Act also extends the use of Sexual Offences Prevention Orders (SOPO) 
so that a sentencing judge can impose a SOPO without the need - as 
previously - for further evidence of threatening behaviour post conviction. 
 
The Management of Offenders Etc. (Scotland) Act 2005 
The Management of Offenders etc. (Scotland) Act 2005 (Sections 1-9) 
introduces a number of provisions to integrate and co-ordinate offender 
management services in Scotland. The Act establishes new functions and 
places a new duty to co-operate on the principal agencies associated with 
offender management, namely local authorities and Scottish Ministers (in 
practice the Scottish Prison Service). The Act also establishes new 
community justice authorities (CJA) and introduces a Home Detention Curfew 
(HDC) system in Scotland, broadly similar to that operating in England and 
Wales, and new release on licence provisions for certain sexual offenders. 
  
Sections 10 and 11 contain provisions which require the police, local 
authorities and the Scottish Ministers to establish joint arrangements for the 
assessment and management of risk posed by sex offenders, certain violent 
offenders and those offenders considered to be a continuing risk to the public.  
 
Section 15 amends the Prisoners and Criminal Proceedings (Scotland) Act 
1993 to end the unconditional release of short-term sex offenders (those 
sentenced to 6 months or more but less than 4 years) at the half-way point of 
sentence.  Instead, offenders who are subject to the notification requirements 
of Part 2 of the Sexual Offences Act 2003, will be subject to licence conditions 
- including electronic monitoring if considered appropriate - and supervision 
for the remainder of their sentence. 
 
The Police, Public Order and Criminal Justice (Scotland) Act 2006 

                                                 
1 The Risk of Sexual Harm Order was introduced in England and Wales by the Sexual 
Offences Act 2003 
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This Act (passed May 2006) increases powers for the police to strengthen the 
monitoring of sex offenders in the community, including requiring convicted 
sex offenders to provide more information about themselves and requiring 
registered sex offenders to provide a DNA sample if this was not given at the 
time of charge or conviction. During Stage 3 of the Bill amendments were 
lodged to allow the taking of samples from those subject to a Risk of Sexual 
Harm Order. The Act also gives the police additional powers to apply for a civil 
court order to enter and search a sex offender's home for the purposes of risk 
assessment. 
 
 
 
 
 

Note: Committee briefing papers are provided by SPICe for the use of 
Scottish Parliament Committees and clerking staff.  They provide focused 

information or respond to specific questions of interest to committees and are 
not intended to offer comprehensive coverage of a subject area.   
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