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SCOTTISH QUALITY SALMON SUBMISSION TO THE TRANSPORT AND
ENVIRONMENT COMMITTEE

Introduction

Scottish Quality Salmon is pleased to have the opportunity to comment on the issues
relating to the regulatory framework for sea cage fish farming.

Scottish Quality Salmon is a quality assurance led membership organisation
established to offer whole chain assurance from fish feed company to salmon farmer
to smoker and processor.  Membership is strictly dependent on adherence to
independently inspected and internationally accredited quality standards
encompassing fish health and welfare, production processes, product quality and
environmental consideration.  Members account for around 65% of the tonnage of
the salmon produced in Scotland. This salmon is marketed in the UK under the
Tartan Quality Mark and in France under the prestigious Label Rouge accolade,
granted by the French authorities to only the very highest quality foods.

Issues Related to the Regulatory Framework

1. Locational guidelines for sea cage fish farming
2. Voluntary Codes of Practice and Area Management Agreements
3. Proposed transfer of planning controls for fish farming to local authorities
4. The extent to which current regulatory systems can be harmonised and made

more effective

Locational Guidelines for Sea Cage Fish Farming

The Policy Guidance Note, Locational Guidelines for the Authorisation of Marine Fish
Farms in Scottish Waters, is now under review by the Scottish Executive
Environment and Rural Affairs Department.

Scottish Quality Salmon welcomes this review as there currently exists some
confusion about the interpretation of the present guidelines from area to area.  More
detailed definitions and clarity will improve the divergence of opinion that can occur
at present.  For example, a real life case involves a salmon farmer applying for
permission to locate a feed barge in a Category 3 area and this has been objected to
on the grounds that it is adjacent to a Category 2 area, when surely the criteria for
decision is the area currently occupied.

The purpose of the Locational Guidelines is

� to provide guidance on the factors to be taken into account when considering
new proposals for new marine fish farms or modifications to existing
operations

� to establish the national context for the preparation by planning authorities of
non-statutory marine fish farming framework plans for guiding the location of
future marine fish farms



having regard to the particular needs and safeguards for a successful industry

The potential at the moment is for the system to be abused by complainants who
wish to hamper the progress and development of a successful industry.

Voluntary Codes of Practice and Area Management Agreements

Scottish Quality Salmon is based on a quality assurance membership which
operates mandatory product quality and environmental standards and Codes of
Practice for its members.  It is the only organisation offering this structure in the
salmon industry.

In principle, voluntary Codes of Practice are quicker to implement since no legislation
is required and present no burden to the taxpayer as the industry in question pays
for the appropriate measures to be put in place.  However, there are variable
qualities of codes of practice and it is important that those which are independently
inspected and accredited to recognised international standards, such as ISO14001,
should be merited with greater public sector support than those which are more
cosmetic.

The lack of formal recognition of the work that Scottish Quality Salmon has initiated
and continues to develop on independently accredited and internationally recognised
standards (ISO 14001 and EN 45011) for the salmon farming industry is damaging
Scotland’s long term requirement for premium standards of production and
environmental consideration.  Companies currently operating in increasingly
competitive, global markets and gaining no public sector advantage in incurring
considerable costs for independent inspections and accreditation will increasingly
choose the lowest cost, lowest quality route.  Consequently, the Scottish Executive
must look to support independently accredited and internationally recognised
standards leading to a high quality, sustainable route, and endorse those companies
which choose to adopt this route.

Scottish Quality Salmon Codes of Practice are mandatory for all members, as
follows:

� Code of Practice on to Avoid and Minimise the Impact of Infectious Salmon
Anaemia (ISA)

� Code of Practice on the National Treatment Strategy for Control of Sea Lice
on Scottish Salmon Farms

� Code of Practice for Environmental Management Systems
� Code of Practice on Containment of Farmed Fish
� Code of Practice on Salmon Farming and Predatory Wildlife

These are in addition to the independently inspected Product Certification Schemes
which are accredited to EN 45011 for fresh, smoked and organic salmon.

Area Management Agreements are part of the Tripartite initiative in which Scottish
Quality Salmon leads the way for the fish farming industry.  The attached map
indicates the number of Area Management Groups established as well as signed



agreements.  Hundreds of individuals and hundreds of man days have been involved
in the progress to date of these groups, to such an extent that it has been decided to
recruit a Development Officer for 3 years to continue facilitating this initiative.

The establishment of the Area Management Groups is a key milestone in the
process as it offers a forum for both discussion and understanding of the issues at
local level for all parties.  A real example indicates that in order to fulfil the demands
of his Area Management Agreement, a Scottish Quality Salmon member will have to
find ways to restructure his business to comply with stocking policy but is prepared to
do so in order to build a long term positive relationship with wild fish interests.

Proposed transfer of planning controls for fish farming to local authorities

Scottish Quality Salmon welcomes the approach to transfer planning controls from
the Crown Estates Commission to local authorities, provided that new additional
burdens are not placed on the industry and the procedures are simplified and
become more user friendly.

Proper guidance is required by the local authorities to ensure a uniform approach.

The Scottish Executive should make sure that the local authorities have adequate
funds for these new responsibilities and extra costs should not be placed on the
industry.

The extent to which current regulatory systems can be harmonised and made more
effective

Achieving a more effective regulatory system is inevitably linked to the development
of an aquaculture strategy for Scotland, so that objectives and priorities are set and
delivered within an appropriate regulatory framework.

Reviewing the regulatory systems should also consider how best to encourage and
reward good environmental practice as part of an overall commitment to raising
standards in the aquaculture industry.

Scottish Quality Salmon was pleased to respond to the Review of Regulations
Governing Aquaculture in Scotland at the end of September 2001 and calls for a
regulatory framework that is coherent, co-ordinated and confident.

Submitted by Scottish Quality Salmon, Durn, Isla Road, Perth, PH2 7HG
Tel: 01738 587000 Fax: 01738 621454 Web: www.scottishsalmon.co.uk
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Shetland Salmon Farmers’ Association response to the Review of
Regulation of the Aquaculture industry

Comments are highlighted in red and underlined

D Sandison   -     31 August 2001

INTRODUCTION

1. In January this year, we announced our intention to undertake a review of the
regulations governing fish farming. As the first stage in this process, we invited
interested parties to assist in the preparation of the necessary consultation paper
by submitting proposals in writing or by meeting us to discuss. Forty
organisations and individuals from the industry, the regulatory bodies,
environmental NGOs and wild fishery interest groups responded. Their
responses and their comments assisted us to develop the proposals which
follow.

2. At this stage, our proposals are no more than that. We have confirmed that
while there is consensus in some areas of consideration, there is little agreement
– not surprisingly – in others. The present consultation paper therefore highlights
the questions which our preliminary work has thrown up and suggests how we
might proceed. Those of our proposals which would require to be implemented
via statute would themselves be the subject of separate consultation in due
course. We should welcome advice and comments on what we now propose.

3. For we see this as an iterative process – an ongoing dialogue with those who
are engaged in fish farming or are affected by its operations. While our present
consideration is how we might close gaps in the regulatory regimes, to
streamline them and to improve their consistency, our overarching aim is to
achieve a balance of (sometimes competing) interests, with proportionate
regulation of the industry and due regard to the environment.

BACKGROUND

4. Nine separate bodies or groups currently have a role in regulation of the
aquaculture industry in Scotland under statutory mechanisms devised largely for
other applications and contexts. (See the Appendix to this Paper which lists the
regulators and describes their existing roles.) This situation is widely perceived to
be unsatisfactory.
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5. The industry, which largely funds the regulatory process, regards itself as
over-regulated and consequently as being at a competitive disadvantage. It finds
the respective roles and the shared responsibilities of the numerous agencies
involved unclear and unhelpful. It would welcome a more unified and streamlined
application process, particularly for matching leases to consents.

6. The regulators have their own concerns. The Scottish Environment Protection
Agency (SEPA), to take but one example, is frustrated by regulations which were
designed to consent discharges from the end of a pipe and cannot easily be
applied to a process in which there is no point source discharge, and which might
more appropriately be controlled by enforcing good management practice.

7. Conservation and environmental interests for their part are critical of the
perceived lack of both clarity and focus in the existing regulatory process. They
and the wild fishery interests are concerned that important issues such as the
management of sea lice and escapes of farmed fish are not regulated, but left to
voluntary codes of practice, which are unenforceable.

8. The pharmaceutical industry is concerned by what they see as the duplication
of consents for new therapeutants, and slow consideration.

9. The concerns which have been voiced to us in recent months may be grouped
for consideration under several broad headings. They relate to:

• the case for a single regulatory body or a single application process;
• SEPA consent provisions under the Control of Pollution Act 1974;
• mandatory control of sea lice;
• flexibility for new species;
• fish health;
• escapes of farmed fish;
• cumulative impacts and the carrying capacity of the marine environment;

and
• the absence of an Executive strategy for the industry.

.
These are dealt with in turn below.

SINGLE REGULATORY BODY /SINGLE APPLICATION PROCESS

10.   The prevailing industry view is that there should be a “one-stop shop” for
the planning and regulation of fish farming. The industry contends that there are
simply too many bodies involved, with attendant bureaucracy, overlap and
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duplication of effort, and lengthy decision-making processes which are marked
by a lack of transparency and consistency.

11. This is also a matter of concern to the wild fish interests, who view the
absence of a single regulatory body as one of the weaknesses of the present
regime. No one body is charged with ensuring that decisions taken on the
various aspects of fish farming operations are consistent, or with assessing the
cumulative force of those decisions.

12. While we understand these criticisms, we are not persuaded that it would be
appropriate to create a new body specifically to oversee the industry – any more
than it would be appropriate to look to one body to regulate agricultural farming in
all its dimensions. The different types of controls which require to be exercised
(eg local planning, environmental, welfare) may interface, but they are quite
distinct . It seems to us that they are better discharged by separate bodies with
clear remits – provided of course that these bodies liaise effectively. In any case,
a new body which would assume powers currently exercised by the existing
regulators could not be established without primary legislation.

13.  We have therefore considered whether scope exists to set up, if not a
separate body, then a separate unit within one of the existing regulatory bodies.
It has been put to us that local authority planning committees might offer an
appropriate avenue. Now that the Crown Estate’s planning and landlord roles
have been separated (albeit only administratively meanwhile, through an interim
scheme), the key consents are the discharge consent from SEPA and a
favourable view from the local authority.
  A more appropriate body for this function may be a coastal zone management
body within each local authority area

 14.   Local authorities can expect further to develop their role vis a vis fish
farming in coming years – and not just as a consequence of their formal
assumption of the Crown Estate role in site applications. They will also be
engaged, with other agencies, in the development of River Basin Management
Plans under the Water Framework Directive, management plans for marine
Special Areas of Conservation and the marine components of Local Biodiversity
Action Plans. All of these initiatives will bear on fish farming and local authorities
anticipate that a key task in coming years will be the integration of fish farming
policies and framework plans in the wider context of coastal zone management.
This further stresses the above point

15.   This being so, it is for consideration whether within local authorities Area
Advisory Committees might be set up comprising a local authority planning
official and representatives of the other regulators, to consider site applications.
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They would meet regularly to consider applications in tranches and report to local
authority planning committees, who would in turn prepare a report to the Crown
Estate Commissioners. We must move beyond the Crown Estate role. The
sooner the interim scheme is brought into the full control of local authorities the
better. The type of committee described sounds similar to that being looked at by
Shetland Islands Council at the moment.

Planning applications and applications for consents under the Control of Pollution
Act 1974 (COPA) would be considered together and EIAs would be prepared to
meet the needs of all regulators. It seems this may be the only major useful
change that could be made that helps the process. This system would also
provide an opportunity to co-ordinate implementation and promotion of
recommendations flowing from the Executive’s Tripartite, ISA and Escapes
Working Groups. We would welcome views on the feasibility and desirability
of using the local authority planning network in this way.   

16.   We have also considered the scope to introduce a single, or joint,
application. Much of the information currently provided in support of an
application to SEPA for discharge consent has also to be included in an
application to the Crown Estate for development consent or in a supporting
environmental statement. It is for consideration whether the two forms of
application should be combined, or at least more closely aligned: we would
welcome views. There is a lot of scope here to ensure that all relevant
information for the site licence process is the same as for the SEPA consent
application. A big problem at present is that SEPA are first asked to comment on
a EIA for the site licence and later are further involved in a near duplication of
information at the consent to discharge stage. However, because SEPA do not
collect a fee at the EIA stage they are inclined to give it less attention.

17.  Ensuring that the Environmental Impact Assessment (EIA) meets all the
information requirements of the appropriate authorities would also go some way
towards streamlining the authorisation process and enhancing cooperative
working. If that were combined with a requirement to submit parallel applications,
the attendant bureaucracy and the duplication of effort would be reduced. We
would welcome views on whether the Environmental Impact Assessment
(Fish Farming in Marine Waters) Regulations 1999 should be amended to
designate SEPA as a competent authority and to require parallel
applications to the Crown Estate (or Orkney Islands Council or Shetland
Islands Council, as the case may be) and to SEPA.
This would appear to offer the best avenue for useful change. What changes to
the procedure would be required and how easy would this be? How much would
SEPA have to do to change their procedures?
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CONSENT PROVISIONS UNDER THE CONTROL OF POLLUTION ACT 1974
(COPA)

18. The difficulties associated with regulating the fish farming industry via the
Control of Pollution Act 1974 (the 1974 Act) have long been recognised. When
they were originally drafted, these provisions were designed for quite other ends
than the regulation of fish cages floating within controlled waters. Proposals to
amend existing legislation would be the subject of a separate consultation
exercise (or exercises), but we flag up below those on which we should welcome
preliminary views.

19. Adoption of a more flexible regime which enabled licence conditions to be
applied to the process of rearing fish, rather than as at present to effluent
discharge, would enable SEPA to focus on activities posing the highest risk of
environmental damage and permit lighter regulation where environmental risks
were deemed to be low. There may, for example, be scope to permit smaller fish
farming units (i.e. some freshwater hatcheries and the small scale freshwater
cage farms which fall below a threshold) to be regulated by a simpler regime of
registration and compliance with a suite of standard conditions imposed by
general binding rules. Enforcement Notice powers  could then be used to
intervene only if and when necessary, lessening the regulatory burden on these
small enterprises. The discharge of therapeutic chemicals may, however, be
crucial here and may restrict such an approach to a very small proportion of the
industry. We would like to see what scope there is to include use of therapeutic
chemicals under general binding rules related to ‘smaller’ farming units.
There should be a realisation that SEPA as a regulator should not get involved in
the process of fish husbandry.  

20. Underpinning the establishment of this more flexible regime, however,
might be an in-principle exploration of the issues via public consultation, to
enable debate on the generic risks involved in fish farming as well as SEPA’s
approach to their regulation. This would inform the development of formal policy
and guidance notes to assist SEPA’s subsequent decision-making on individual
applications, where discussion would focus on local issues relating to site-
specific proposals and could therefore be expected to reduce the delays
attributable to administrative bureaucracy. This is gobbledygook. There is a need
to ensure proper scientific knowledge is the primary consideration. There is a
need for further strategic research of some of the in-principle issues.  It is also
our opinion that SEPA policy and guidance is in the main well developed and
accessible.  

21. Such a process, however, would require amendment of the existing
advertising procedure under section 36 of the 1974 Act, which limits public
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advertisement to site-specific proposals. We think it may be appropriate, where
assessment reports and other information could be made available to the public,
and representations considered within a specified time frame, for the consultation
process to extend more widely, for example to enable representations to be
made on the use in principle of a novel medicine, or the industry’s reliance on
anti-foulant coatings. We should not be allowing debate on in principle issues to
get confused with the application process – this is the main reason why those
against the further development of aquaculture are able to abuse the system
through blanket objection at present. Again the key consideration should be the
scientific assessment of whether a novel medicine or anti foulant is likely to have
an unacceptable impact on the environment in question – that is then a policy
decision for the regulatory body.   

22. Hand-in-hand with that, however, we would wish to see some curtailment
of the often rigid and lengthy procedure of public advertisement on an
application-by-application basis where impacts had already been assessed, data
or findings had been put in the public domain and standard methods were then in
place to set appropriate consent limits and provide adequate environmental
protection. The fish farming industry undertakes frequent changes in its
operation: for example, with the development of new feeding systems or cages.
The 1974 Act requires new applications to be submitted, and can result in
repetitive advertisement of applications, for often minor changes to operations on
the same site. This is a time-consuming process which rarely meets the
aspirations of either the industry, in terms of production cycle deadlines, or its
critics, in terms of the issues which fall within the scope of the Act.

23. We would welcome views on both propositions: that the consultation
process extend to generic as opposed to merely site-specific issues, and
that routine operational changes be authorised without public
advertisement.
It would be entirely appropriate for routine operational changes to proceed
without a complex public consultation

24. Discussions with the industry suggest that there may be value in a pre-
application consultation process, which might allow questions to be aired and
even resolved before the formal application process is entered into. (This might
be comparable to the so-called consensus conferences employed in Denmark,
where industry and regulators engage with lay people to debate the pros and
cons of proposals.) We do not see this as a matter on which we should make a
recommendation, but offer it for consultees’ consideration.

25. At present, because of the constraints of the 1974 Act, SEPA can bring to
bear only very minimal influence on the adoption of best environmental practice
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or best available techniques, which can significantly mitigate environmental
impacts. If, however, it were enabled to attach meaningful conditions to consents
to the fish farming process rather than only to effluent discharge, it would be able
to address issues to do with, for example, the adoption of fallowing periods, the
use of alternative means of controlling fouling of nets, improved feeding
surveillance to optimise food conversion ratios and minimise wastage, and the
employment of alternative techniques to control sea lice infestationIf there were
readily available and proven alternative methods the industry would be using
them . This extension of SEPA’s powers would require primary legislation (at the
very least amendment of the 1974 Act) and would be subject to separate
consultation in due course. However, we would welcome preliminary views.
The simple fact is that the industry is very open to adopting the best
environmental practice but must not be put at a commercial disadvantage or be
forced to be less efficient. The SSFA members endorse the Code of Best
Practice for Shetland Salmon Farming and this incorporates best available
techniques and best available practice.  

26. Once granted, consents cannot be reviewed within a period of four years
without the operator’s agreement. This often delays SEPA from making
appropriate amendments where monitoring results indicates a need. It has
proved to be a significant barrier to effective environmental management and has
resulted in multiple consents applying to the same discharge. We consider that it
should be possible to make modifications or variations to the original consent
when either the operator or the regulator requires. The appeal process would
enable the reasonableness of any consent modifications to be tested. We would
welcome views. This would be a welcome change if it allowed sensible
modifications to consents in line with R&D advances within the industry.

27. Existing legislative provisions for the prevention of pollution, particularly
from chemical discharges, require that dischargers comply with complex
technical conditions limiting the quantities or rates of release and also that they
keep accurate and auditable records. Under the existing legislation, however, a
breach of a consent condition does not in itself constitute an offence, but rather
removes the statutory defence to a charge of causing or knowingly permitting
trade effluent to be discharged. Cases reported for non-compliance by a fish
farming operator are therefore overly complicated, and important requirements
such as diligent record-keeping can be difficult to enforce. We consider that a
new offence provision to allow more effective control of list II dangerous
substances should be created and would welcome views.
This appears to be outwith the scope of this review as it would entail legislative
change.
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28. When enforcement action is necessary, obtaining hard evidence of
breaches of consent presents considerable difficulties in view of the difficulty of
obtaining a representative sample of the effluent stream. The fact that the main
process takes place below the water surface makes verification of operators’
records virtually impossible. SEPA needs a robust regulatory tool to enable it to
establish the facts relating to a contravention or suspected contravention of
consent conditions, and to specify remedial steps to be taken within a reasonable
time limit. This would be of particular use in addressing, for example, the
exceedance of maximum biomass limits. We consider therefore that SEPA
should be enabled to serve enforcement notices to address contravention,
or likely contravention, of consent conditions and would welcome views.
This is a complex area. It is right that SEPA should have greater enforcement
powers but at the same time operators will from time to time breach biomass
limits for reasons that may be justified, i.e. low mortality, better than expected
growth, efficient feed conversion, problems in the market.

29. Section 46A of the 1974 Act provides a framework for dealing with un-
consented activities, but does not enable SEPA actually to arrest activities which
pose a threat to the environment. A common offence involves stocking a fish
farm before a consent has been granted. Successful prosecutions have been
taken in these circumstances, but the fines imposed have been small and the
fish farm generally continues operating while an application for consent is
processed, the financial advantage far exceeding the fine imposed. In these
circumstances a stop notice, as it is called, would provide a better deterrent as
the financial penalty involved in moving or culling stock would be significant. We
would welcome views on the proposition that SEPA be given powers to
issue stop notices where there is a significant risk that environmental
damage will result from the continuation of an unauthorised activity.
There should be an examination of why a farmer would proceed to stock a site
ahead of a consent approval. If it is due to a failure to apply for a consent or
allow sufficient time for it to be dealt with then SSFA support SEPA having stop
powers. However, the farmer should not be at the mercy of an over bureaucratic
process that frequently fails to meet guidelines and procedures for efficient
operation. It may be the process of approval is a hindrance to the commercial
imperatives of farming, i.e contracts for smolt supply.

SEA LICE CONTROL

30. The control of, and the failure to control, sea lice incur costs for the Scottish
salmon farming industry in terms both of the cost of treatments and of the
damage to fish and loss of production. The industry itself puts these costs at
some £30m per annum. The cost to the environment in terms of sea lice impact
on wild fish stocks is meanwhile unquantified. The incidence of sea lice is closely



9

linked to their existence within the wild. This seems to have been overlooked or
ignored.

31. Under the Diseases of Fish Act 1973 (as amended) there are no powers to
control salmon lice. The question whether the Control of Pollution Act 1974
affords the necessary regulatory mechanism could be answered definitively only
by a court ruling on the matter. In the absence of that, legal advice is that the
discharge of sea lice falls outwith the definition of trade effluent. In any case,
when sea lice are natural constituents of plankton and may be carried into fish
cages by water currents or by wild salmonids, there would be significant
difficulties in applying any meaningful or enforceable limitations via a discharge
consent.

32. On one view, sea lice infection is a disease (perhaps, more correctly, a
parasite which could cause infection), which might more appropriately be dealt
with through amendment of the fish health legislation, were that the route which
we decided to pursue. In parallel with that, the definition in the 1974 Act would
have to be amended to exclude sea lice as a component of trade effluent.
However, because we are talking of naturally occurring organisms, total
eradication of sea lice is not seen as practicable. Even full compliance with
synchronised management and treatment strategies, could it be achieved, is
thought unlikely to prevent reinfestation from wild sources. We would therefore
have some reservations about proceeding immediately to the mandatory
approach advocated by several of those who have made their views known to
us, even if that were possible. This is a welcome conclusion.

33. In the absence of legislation, we must continue to look to the Area
Management Agreement (AMA) process to provide local solutions to sea lice
problems. We shall monitor the difficulties which arise, for example where a
single farmer who is unwilling to comply with synchronised management and
treatment strategies either benefits from or jeopardises the efforts of his
neighbours to control fish health issues. At such time as there seems likely to
be a legislative opportunity , we shall review the operation of the AMA
process and the need for, and the feasibility of, introducing mandatory
controls.

34. The view of some of those to whom we have talked is that the chemical,
management and biological strategies which have been developed to deal with
the problem of sea lice have largely failed because there is no obligation to
coordinate lice management in discrete production areas. COPA discharge
consents are currently site-specific. Strategic management and treatment
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strategies over adjacent areas of production are seen to be essential if there is to
be the kind of cumulative impact on lice populations that will result in a reduction
of physical and economic damage to both wild and farmed fisheries, reduced
treatment use and cost, and the resultant reduction in environmental impact. We
would welcome views on amending the legislation to enable lice treatment
discharge consents to be given for management areas rather than specific
sites. This would be a significant improvement on the current situation in
Shetland.

35. The view has been expressed to us that a national strategy should be
developed by the Executive, the industry and the wild fish interests for the
effective control of sea lice (and other parasites as appropriate). This would
encompass the control of potential loading, and the employment of management
and treatment measures to minimise the effect of sea lice infestation. We would
wish to be confident, before setting such work in train, that development of a
strategy would fulfil some useful purpose. A forum for taking it forward already
exists in the shape of the Tripartite Working Group: we would welcome
views on whether it – or perhaps a subgroup –should undertake work in
this area.
It is extremely important that the problem of sea lice is tackled on a national level
similar to the regime in Norway, in full cooperation with veterinary practitioners
and fish health inspectors. A treatment strategy developed in full cooperation
with the official services should be welcomed by the industry. The SSFA are
subscribers to the National Treatment Strategy for the Control of Sea Lice. It
should be noted the most significant block on progress to meeting this strategies
objectives is the current SEPA consent process and the unacceptable delays,
sometimes of up to 2 years waiting for a consent.
From a Shetland perspective the Tripartite Working Group has no significance as
it is designed to look at interaction with wild fisheries.
However, development of an area specific strategy for Shetland would be
welcomed by the SSFA.   

FLEXIBILITY FOR NEW SPECIES

36. For two decades, the primary product of the Scottish aquaculture industry
has been Atlantic salmon.  However, several "new" species of farmed fish,
notably cod, halibut and haddock, are at various stages of development in
Scotland.

37. At the current – early - stage of production, these new species tend to be
farmed on land, and "recirculation" or "pump-ashore" technology may be feasible
for limited quantities.  But, for the production quantities which it forecasts, the
industry is also expected to seek cage sites. Production of marine finfish species
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provides a valuable opportunity to diversify the Scottish aquaculture industry,
which is currently heavily reliant on the salmon sector. However, those involved
in the development of the marine sector are concerned that the current
regulatory framework places unnecessary and unduly restrictive controls on
marine finfish which may hamper its ability to develop into a viable and
prosperous sector. These concerns relate to issues such as single species sites,
single year class sites and fallowing, and the location of sites for farming new
species.

38. In the early stages of cage farming of cod and halibut (and haddock
potentially), while farming techniques are being developed and while juvenile fish
production is still limited, the sector considers it will be essential (in economic
terms) for farmers to be able to farm such species alongside salmonid and other
marine species in the short term. It does, however, acknowledge that in the
longer term it is desirable to revert to single species farming. In offering advice to
local authorities on applications for fish farms, SEERAD currently advises against
all multi-species sites on fish health grounds. Recognising the uncertainties
which currently affect development of the sector and the high risks
involved, we propose to take a more pragmatic view of multi-species site
applications in the short term, considering each application on its own
merits. We would welcome views.
This sort of pragmatic approach is a starting point to realising that all forms of
aquaculture require significant support to have a chance of  viability. Recognition
of the need to use existing sites and business structures for new species
development is key to progress. It is important to allow extensive monitoring of all
interactions between species on a site by site basis in these pilot developments
and further dicussion on guideline development should be a priority.  

39. The move to single-year class management and fallowing between
production cycles has been driven by issues affecting the salmon industry i.e. to
break disease cycles and to provide effective control of sea lice. The new
species sector contends it is inappropriate to apply the same measures to new
species as low intensity farming is unlikely to result in significant disease
problems, and infestation by the salmon louse, by definition, is not relevant. It
remains to be seen whether the former will be the case, but the detailed points
made to us will be considered further as part of our review of the need for
mandatory fallowing. (See below.)

40. Mindful of the threats wild salmonid stocks face throughout their North
Atlantic range, the Scottish Ministers concluded there should be a presumption
against further marine finfish farming developments on the east and north coasts
of Scotland. (The Executive’s Locational Guidelines for the Authorisation of
Marine Fish Farms in Scottish Waters refer.) It has been put to us that, because
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marine finfish species will not become infested by the salmon louse, location of
such sites close to river mouths on the east coast will not pose a material risk to
wild salmonid stocks and the presumption against further development should
therefore not apply to marine finfish species. This point will be considered in
detail when the Guidelines are reviewed later this year, but in the meantime
we would welcome preliminary views.

41. While it is too early to say where different types of marine finfish species
might best be farmed in cage sites, the sector is urging an “open” approach to
regulation in the early stages of the industry’s development. One suggestion
mooted is that, where there is under-utilisation of small inshore licensed sites,
due to poor economies of scale for modern salmon production, there may be a
case for fast tracking applications seeking to convert such sites to marine
species farming. We do not see this as a matter on which we should make a
recommendation, but offer it for consultees’ consideration.

42.  The issues surrounding farming of new species may prove to be very
different from those affecting salmon. All regulators will need to take account of
these new species in their forward planning, although clearly without
compromising standards of disease control and environmental protection. For
example, local authorities, as they inherit the planning function, will need to
consider where new species sites should be permitted, as will SEERAD in
reviewing the 'Locational Guidelines'.  And SEPA will need to develop new
models to determine the impact of farms.

FISH HEALTH

43. Issues relating to fish health controls did not appear to raise specific
concerns among our consultees. This may be because the ongoing review of EU
fish health controls has been the subject of separate consultation. However, we
highlight below a number of related issues: mandatory fallowing, compliance with
the recommendations of the Joint Government/Industry Working Group on
Infectious Salmon Anaemia (JWG on ISA) and repeal of the confidentiality
provisions of the Diseases of Fish Act 1983, all of which have been touched on
during this consultative process.

44. A 6-week fallow between production cycles for marine fish farms was
recommended by the JWG on ISA.   The Executive's response was a
commitment to examine the case for mandatory fallowing as a means of disease
control and environmental protection.  As a first step, the extent to which industry
is moving towards fallowing as a matter of course is currently being monitored by
the FRS Fish Health Inspectorate.  Over coming months we expect to
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consider any obstacles to compliance with this recommendation and
whether legislation would be an appropriate way forward.
It is the opinion of the SSFA that fallowing is becoming universally accepted in
the salmon industry. Should the Executive feel legislation is required however
then providing it is well formed this should not be opposed.

45. Industry compliance generally with the recommendations of the JWG on
ISA is also being monitored by the FRS Fish Health Inspectorate. The first report
on compliance is expected in the Autumn, when we shall review progress. As for
mandatory fallowing, we shall consider any obstacles to compliance and
whether legislation would be an appropriate way forward.

46. It is intended to repeal section 9 of the Diseases of Fish Act 1983 (as trade
organisations have already been informed). This prevents disclosure of the
information collected under the Registration of Fish Farming and Shellfish
Farming Businesses Order 1985, with the following exceptions : with the written
consent of the individual who provided it; in the form of a summary of information
from a number of businesses, which does not allow the details of a particular
business to be ascertained; for the purpose of criminal proceedings; or for the
purpose of enabling SEERAD to carry out its functions under the Diseases of
Fish Act 1937.

47. It is expected that this type of provision, known as a ’statutory bar’, will be
repealed under the provisions of the Scottish Freedom of Information Bill to be
introduced this Autumn. Repeal of section 9 is expected to be undertaken by
Scottish Statutory Instrument during 2003. The key difference under the
proposed legislation will be a general presumption that information will be
disclosed.  However, requests for information will have to be assessed on an
individual basis in the light of various harm and public interest tests before a
decision on whether or not to disclose is made.

48. One ’harm’ test of particular relevance is that concerning commercially
sensitive information.  Even after repeal of section 9, SEERAD will retain a
discretion to withhold information on registered businesses if the disclosure of
that information would or could be likely to prejudice commercial interests.  We
would consider such information to include details of the numbers of stock held
on a particular site or of movements on or off the site.

49. However, we foresee little justification for withholding details of the name
and location of fish farms and the species of fish/shellfish held; in many cases,
this information will already be in the public domain via, for example, applications
for discharge consents or for planning permission. There is already full access to
information of this nature in the public domain. In Shetland a full register of all
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licenced sites is held by the SIC planning department. SEPA also hold a register
of all discharge consent details.

ESCAPES OF FARMED FISH

50. Escapes from fish farms are a matter of concern to many of those who
responded to our invitation to participate in this exercise. For fish farmers, they
represent a loss of valuable assets (although to some extent this can be offset by
insurance). For conservation and wild fish interests, escaped fish may represent
a disease hazard; will occupy valuable habitat to the exclusion of wild fish; and
will interbreed with wild fish, causing dilution of genetic integrity.

51. It was in the knowledge of these concerns that the Executive established a
working group, which included representatives of both fish farmers and wild
fishery interests, to look at the whole matter of escapes. Its Report concluded
that there would always be circumstances which would result in escapes, that
recapture efforts were likely to have a limited effect and that the main focus
should be on containment.

52. Responses to consultation on the Report largely supported its main
recommendations:

- site-specific containment measures and contingency plans should be
an integral part of the environmental assessment process;

- notification of escapes should be a statutory requirement;

 - SEERAD should put in place arrangements for the authorisation of
emergency use of nets; and

  - the industry should ensure that nets are provided on a local basis and
that the costs for dealing with an escape should be borne by the farm.

53.  The Executive now requires site-specific containment and contingency plans
in support of all fish farm applications.

54.  In April this year we consulted on a draft Scottish Statutory Instrument (SSI)
which will introduce a mandatory requirement to notify Scottish Ministers of
escapes. The legislation will come into force later this year and will be supported
by guidance outlining action which should be taken once an escape has been
identified, including how to apply to SEERAD for authorisation of emergency use
of nets.
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CARRYING CAPACITY OF COASTAL WATERS FOR FISH FARMING

55. If it is to be wholly appropriate, regulation of the aquaculture industry must
proceed from a basis of good scientific knowledge of what the environment
can sustain. We are conscious, however, that the state of existing
knowledge is imperfect. The primary control on fish farm size, presently
exercised by SEPA via the Control of Pollution Act, is based on an
assessment of the predicted impact on the sea bed from the deposition of
organic wastes, drawing upon empirical observation in the Clyde sea lochs
and experience gained elsewhere. SEPA itself acknowledges that this
methodology requires to be refined and proposes to develop an alternative
assessment which will employ predictive modelling tools which have
recently become available. Work to gauge the importance of wind-driven
currents is also under way. A more objective method will, it is hoped,
reduce the number of consents subject to appeal where applicants are not
satisfied with the limitations imposed by the existing methodology.

56.  .There is no internationally agreed basis for determination of the carrying
capacity of coastal waters for fish farms. First, the term requires to be defined in
terms of the components of the marine environment most at risk, whether close
to fish farms, at the sea loch/voe level, or throughout a wider sea area. The
Fisheries Research Service (FRS) has suggested to us that it might be possible
to develop a measure of carrying capacity of sea lochs and voes based on
predicted seabed impact and nutrient release, building on the approach used in
the Locational Guidelines. For example, the boundary between Categories 1 and
2 might be used as a limit which we would not wish to exceed. The measure
would need to be based on current practice with regard to feed composition and
feed conversion efficiency, but could be kept under review.  FRS does not think it
meanwhile possible, however, to define a carrying capacity for more open
coastal waters because the area which might be available for fish farming is
dependent on the developing technologies of cage design, feeding etc.
It is of interest what the definition of open coastal waters is in this context.

57. It is clear therefore that the task of defining carrying capacity would be
difficult, and would take time to develop. That, however, cannot be made the
reason not to commission work if it is agreed this is necessary. We suggest that
in the first instance the task and the criteria might be specified by a small group
representing the different interests involved, perhaps as a sub-group of the
Tripartite Working Group, coopting experts as necessary, and possibly liaising
with existing groups such as the Highlands and Islands Forum on
Aquaculture.We would welcome views on these proposals.
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The SSFA are open to suggestions as to the best way of increasing our
understanding in this area and will support in principle further scientific research.
We would furthermore be happy to see research carried out in the open coastal
area around our islands.
 

A STRATEGY FOR AQUACULTURE

58.  The absence of a clear Executive strategy for its interventions with the fish
farming industry was mentioned by a number of those to whom we spoke. It is a
matter which falls outwith the scope of the present exercise, but as one to which
the Fisheries Minister attaches importance, it is being addressed separately and
will itself be the subject of consultation .

CONCLUSION

59.  If implemented, the proposals in this paper will go some way to addressing
the main concerns expressed to us about the current regulatory framework. In
the absence of a mandatory regime, they will not go as far as many of our
consultees would like. They represent, however, a realistic assessment of what
might be achieved through voluntary means and commit to further review once
legislation is in prospect. They offer the possibility of better controlling the
environmental effects of the fish farming industry, with more streamlined consent
procedures and reduced bureaucracy  to provide better focused and more
transparent regulation.

60. Comments are invited. They should be sent by endAugust to Richard Gustar,
SEERAD, Pentland House, 47 Robb’s Loan, Edinburgh EH12 1TY(e-mail:
richard.gustar@scotland.gsi.gov.uk). Those who have already offered us detailed
views need not feel obliged to repeat them, but we shall of course be happy to
have them amplified as appropriate and to discuss further as consultees wish.
Those who need some extension of the deadline for response should inform us.
Written responses will be made publicly available unless their authors ask that
they remain confidential.

Jinny Hutchison
Gillian Moynihan
29 June 2001
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APPENDIX
THE CURRENT REGULATORY FRAMEWORK

The Scottish Executive Environment and Rural Affairs Department (SEERAD)

SEERAD is responsible for statutory measures under the Diseases of Fish
Act 1937, as amended, and related EC Fish Health legislation to prevent the
introduction and spread of serious diseases of fish and shellfish which
may affect farmed and wild stocks. All fish and shellfish farms must be
registered with the Department for disease control purposes. Certain
diseases must be notified to the Department and there are procedures laid
down for the treatment and disposal of infected stock.

Great Britain has a very high fish health record which has enabled us to become
an approved zone under EC legislation. As an approved zone we can restrict
introductions of fish and shellfish from other parts of the EC to those from areas
of equivalent health status. In order to maintain approved zone status GB is
required to carry out regular inspections of all fish and shellfish farms holding
species susceptible to certain diseases and to test samples to establish the
continued absence of those diseases. The statutory inspection programme is
carried out by Fish Health Inspectors from the Marine Laboratory at an annual
cost of approximately £1.4 million.  In addition, the Marine Laboratory carries out
a wide range of basic marine fish farm research and offers advice on production
methods and equipment.

The Crown Estate Commission (CEC)

CEC has the responsibility for authorising marine aquaculture developments in
its capacity as landlord for much of the sea bed around the Scottish coast. Some
time ago the CEC expressed a desire to withdraw from its implicit “planning” role
in authorising marine developments and following a review it was concluded that
this function should be assigned to Local Authorities.  A Consultation Paper on
legislation to give effect to this was issued on 25 July 2000.  This includes the
possibility that planning consent may be required for sites that are not already
approved by local authorities when the CEC lease falls due for renewal.

The decision to approve or refuse the lease application will continue to rest with
CEC.  However pending legislation a non-statutory interim scheme was
introduced in December 1998 (copy of Procedure Guidance Note attached).
These arrangements enhance the advisory role of SERAD (for the wider fishery
interest), SEPA, SNH and Local Authorities and the CEC has indicated that it will
normally be guided by the advice offered.
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Environmental Impact Assessment (EIA) is an integral part of the process of
determining most applications. The EC Directive on Environmental Assessment
(85/337/EC) as amended by Directive 97/11/EC seeks to ensure that where a
development is likely to have a significant effect on the environment the potential
effects are systematically addressed in a formal environmental statement. The
Environmental Impact Assessment (Fish Farming in Marine Waters) Regulations
1999 bring the amended Directive into force and supersede the Environmental
Assessment (Salmon Farming in Marine Waters) Regulations 1988 with effect
from 14 March 1999. As the title suggests EIA now applies to all marine fish farm
developments but not shellfish farming.

Marine fish farming falls within the types of projects listed in Annex II to the
Directive, such developments must therefore, be subject to EIA whenever they
are likely to have significant effects on the environment. This includes changes or
extensions to existing developments that may have significant advserse effects
on the environment even where the original development was not subject to EIA.
The Regulations also apply to renewal of existing leases.
It is of interest to what extent this is being currently enforced by the CEC in
Shetland

Pending introduction of legislation to transfer statutory planning responsibility to
Local Authorities, CEC remains the relevant authority for most of the coastline.
However, given the statutory arrangements which already exist in Shetland and
parts of Orkney whereby the respective Councils are responsible for approving
fish farm developments, the regulations designate Orkney and Shetland Island
Councils relevant authorities for those waters where they approve developments
(see below for further details).

Consideration of applications are further aided by the Executive’s guidance
“Locational Guidelines for the Authorisation of Marine Fish Farms in Scottish
Waters” published in October 1999.

The guidance outlines the regulatory framework; explains the operational
requirements and constraints on developments; provides locational guidelines;
underlines the importance of environmental assessments, and explains the
issues which Local Authorities and others should take into account pending new
legislation. In addition it provides advice on good practice and other relevant
information on the aquaculture industry and its operational/physical
requirements.

The key element of the two documents is the identification of “constrained
areas”. This  categorises inshore and loch areas into Category 1, Category 2 and
Category 3 areas. Over and above we have suggested that on the east and north
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coasts, where only a modest level of activity has taken place, there should be a
presumption against further development.

In Category 1 the message is strongly that further or new developments are most
unlikely to be granted. There are 11 Category 1 areas identified in the guidance.
Category 2 areas are less sensitive areas but where there are already
recognised problems and where the applicant would have to demonstrate that
the problems will be satisfactorily mitigated. There are 56 Category 2 areas
identified in the guidance. Category 3 areas are those areas where there appear
to be better prospects of satisfying environmental requirements, although the
detailed circumstances will always need to be carefully examined.

The guidance has been prepared on the basis of the best information currently
available and as such it is not set in tablets of stone.  It will be kept under review
in the light of advances in scientific understanding of the coastal environment
and changes in technology, husbandry practice and the pattern of site demand
as well as recommendations flowing from the Joint Working Group on Infectious
Salmon Anaemia and its successor the Aquaculture Health Group and the
Tripartite Industry/Wild Fish/Scottish Executive Working Group on west coast
stocks.

Local Authorities

As indicated earlier Local Authorities have a key role in advising the Crown
Estate on marine fish farm proposals under the interim arrangements introduced
in December 1998.  The interim scheme does not apply to Shetland and those
parts of Orkney where the respective Councils exercise functions in their
capacity as harbour authorities under powers contained in the Zetland County
Council Act 1974 and the Orkney County Council Act 1974. In Shetland the
Council has powers to licence works in coastal waters which it exercises in
conjunction with its powers as planning authority. Under these powers, the
Council has developed policies for the development and regulation of marine fish
farming. Anyone wishing to develop a marine fish farm within coastal waters of
Shetland must obtain a works licence from the Council. All applications for works
licences must be advertised and the Council consults widely. Applicants and
objectors enjoy the right of appeal to Scottish Ministers against the Council’s
decision. In Orkney the Council exercises licensing powers within certain
designated harbour areas (the most significant of these being Scapa Flow). In
the event a works licence is granted the applicant must also apply to the Crown
Estate for a lease in the usual manner.

Local Authorities in general also control fish farm developments above the high
water mark. Such developments, which are not covered by this Paper therefore
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require planning consent as do any onshore developments associated with
marine fish farming.

The Scottish Environment Protection Agency (SEPA)

SEPA has a duty under the Environment Act 1995 to promote the cleanliness of
Scotland’s tidal waters and to conserve so far as practicable, its water resources.
It is also required, to such extent as it considers desirable, generally to promote
the conservation of flora and fauna dependent on the aquatic environment. And
it has to have regard to the requirements of the Dangerous Substances
Directive. These duties are reflected in the safeguarding of the water quality and
condition of the seabed in the vicinity of fish farms. Under the Control of Pollution
Act 1974, consent is required for the discharge of effluent from marine fish farms
to coastal waters. Applications for discharge consents are advertised and SEPA
will consult other regulatory authorities. Objectors may request that the Scottish
Ministers call in the application.

Conditions designed to minimise adverse environmental effects by imposing
limitations on the release of pollutants may be attached to consents.  SEPA is
responsible for ensuring that appropriate monitoring of the aquatic environment
is undertaken and this is achieved by applying specific consent conditions and
by its own audit monitoring. Consents may be subject to a review after a period
of 4 years or sooner with the agreement of the fish farmer.

The intensity of fish farming in an area will be affected not only by the
development and location of new sites but by variations in production at existing
sites.  Increases in production require a change to the discharge consent from
SEPA.  SEPA has made clear it intends to implement a consenting policy which
takes account of the Locational Guidelines.

Scottish Natural Heritage (SNH)

SNH is responsible for securing the conservation and enhancement of the
natural heritage – wildlife, habitats and landscapes – and for promoting its
understanding and enjoyment by the public. In addition the Natural Heritage
(Scotland) Act 1991 states that SNH “shall have regard to the desirability of
ensuring that anything done, whether by SNH or any other person in relation to
the natural heritage of Scotland is undertaken in a manner which is sustainable”.

When consulted on aquaculture applications, SNH takes into account the
proximity to and potential impact on wildlife, habitats and landscape. The factors
considered, in no order of priority, include:
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- areas designated for natural heritage purposes, such as SSSIs, NNRs,
SACs, SPAs and NSAs;

- species protected by legislation, including the Wildlife and Countryside
Act 1981 and Habitats and Species Directive (Annexes II, IV and V);

- impact on general environmental quality and biodiversity;

- impact on natural heritage interest of pharmaceutical and other
compounds used in aquaculture;

- possible conflicts with potential predator species arising from proximity to
seal haul-out areas, and otter and fish-eating bird populations;

- the risk of introducing alien species and the likely consequences for wild
animal and plant communities;

- the risk of genetic contamination of native stocks, particularly of Atlantic
salmon;

- visual and landscape implications; and

- the potential impact on remote or wild land qualities.

SNH would also point out the proximity of a proposed site to any Marine
Consultation Areas. This is a non-statutory designation intended to highlight
areas of which have been identified as deserving of particular distinction in
respect to the quality and sensitivity of their marine environment and where the
scientific information available substantiates their nature conservation
importance.

The Transport Division of Scottish Executive Development Department

This Division is responsible for ensuring that works in tidal waters do not
constitute a hazard to navigation. Under the Coast Protection Act 1949, consent
for the installation of marine fish farming equipment in sea areas must be
obtained from SEDD.

Health and Safety Executive (HSE)

The HSE has responsibilities to inspect and to ensure the safe operation of fish
farms under the terms of the Health and Safety at Work Act 1974. HSE has
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issued advice on minimum health and safety standards for the construction and
use of floating  fish farm installations used for finfish in inshore waters.

Veterinary Medicines Directorate (VMD)

VMD is responsible for issuing Marketing Authorisation (MA) for medicines which
can only be granted following the setting of Maximum Residue Limits (MRL) by
the EC.  All applications for MAs are assessed against statutory criteria of safety,
quality and efficacy.  In this context safety includes the operator, as well as the
health and welfare of the treated animal, to the consumer of any food products
from the treated animal and to the environment.  Although the process of setting
the MRL looks at a number of these issues it sets a safe residue limit to protect
the health of consumers.  In order to achieve the safe limit, farmers are required
to observe a withdrawal period before harvesting fish for human consumption.
VMD operates a surveillance programme to monitor compliance.



Ms Tracey Hawe
Clerk to the Transport & the Environment Committee
Room 2.01 Committee Chambers
George IV Bridge
Edinburgh
EH99 1SP

8 November, 2001

Dear Tracey

SCOTTISH PARLIAMENT TRANSPORT & ENVIRONMENT COMMITTEE
‘ROLLING’ INQUIRY INTO FISH FARMING

The Crown Estate welcomes this opportunity to submit written evidence to the Committee in
connection with the above ‘rolling’ inquiry.  A separate meeting involving both Reporters to the
Committee with myself and Ian Pritchard from this office has been arranged for 3.30 pm on
Thursday 15 November 2001 when clarification on any of the matters covered below can be
provided.

Introduction

By virtue of The Crown Estate Act 1961 the Crown Estate is to be maintained as an estate in land
(including territorial seabed).  The Board of Commissioners are charged with maintaining and
enhancing its value, and the return obtained from it, but with due regard to the requirements of
good management.  The net income from the Crown Estate (£147.7m in 2001/01) is paid into the
Exchequer and made part of the Consolidated Fund.

The Crown Estate may not be held other than in land, gilts or cash.  Investment in equities or in
property outside the UK is not permitted.  The Crown Estate has no general powers to borrow,
either for capital purposes or working balances.  The Estate is one of the UK’s largest estates with
a property portfolio worth approximately £3.9 billion at 31 March 2001.  It comprises an extensive
urban portfolio, mainly in central London but including a wide diversification portfolio of which
Princes Exchange in Earl Grey Street, Edinburgh forms part, together with significant agriculture,
forestry, mineral and marine interests.  The Crown Estate owns much of the foreshore around the
UK coastline and almost all of the seabed out to the limit of territorial waters (12 nautical miles).

The Crown Estate, like any other landowner in Scotland, is subject to legislation passed by the
Scottish Parliament but its management is a matter reserved to Westminster.  Three copies of the
Crown Estate’s annual report for the year to 31 March 2001 are enclosed herewith for information.
Further copies are available on request.



The Crown Estate’s involvement with fish farming stems from the ownership of the seabed.  Fish
farm operators lease areas of the seabed to provide moorings for cages and other equipment.  In
the absence of planning controls below the low water mark, the leasing process has taken on an
additional, regulatory, function and provides the mechanism for exercising public control over the
location and size of fish farms.  Under the EIA (Fish Farming in Marine Waters) Regulations 1999,
the Crown Estate is designated as the “relevant authority” (except for Shetland and parts of
Orkney) and before granting development consent must take into consideration any necessary
environmental information.

The Crown Estate has for some years annually reinvested a proportion of the revenues from fish
farming into research and related activities.  The current programme provides about £200,000 a
year and is geared mainly to helping the industry to achieve environmental objectives.  An
advisory committee, comprising representatives of the aquaculture industry and of environmental
and regulatory interests, has recently been established to assist the Crown Estate in allocating the
available funds to the best effect.

Locational Guidelines for Sea Cage Fish Farming

The Locational Guidelines, published by the Scottish Executive in 1999, built upon the Crown
Estate’s own publication “Marine Fish Farming in Scotland - Guidelines on Siting Procedures and
Principles” (September 1989).  The Crown Estate Guidelines introduced the concept of ‘very
sensitive areas’ or VSAs, a non-statutory designation, and set indicative separation distances
between marine salmon and shellfish farms.

The Executive’s publication reclassified and extended the VSA concept by introducing Category 1,
2 and 3 areas and including the Outer Isles.  Experience of working with the Guidelines suggests
they would benefit from further review in order that more recent cSAC proposals may be taken
into account, and certain of the boundaries may be reviewed and realigned if considered
appropriate.

Voluntary Codes of Practice and Area Management Agreements

As part of the programme of reinvestment into fish and shellfish farming research and
development, the Crown Estate funded the development of (i) an Environmental Management
System (EMS) for the Scottish Salmon Growers Association (now Scottish Quality Salmon (SQS))
and (ii) a Code of Best Practice (CoBP) for the Shetland Salmon Farmers Association (SSFA),
both completed in 2000.  Membership of SQS and SSFA is conditional upon adopting the
EMS/CoBP respectively.

In Shetland, where all active salmon farming companies are members of SSFA, application of the
CoBP is comprehensive.  However, SQS membership, whilst representing a significant
percentage of the remaining Scottish output, does not include a number of the smaller
independent and medium sized companies, which leaves those growers without any recognised
industry standard with which to comply.  This is not to say that they do not adhere to the same
high operational and environmental standards, rather that there is no formal independent



assessment process to affirm that they do.  SSFA and SQS members receive regular independent
audit visits to review compliance.

The Crown Estate has this year contributed £18,000 from its reinvestment budget towards the
successful establishment of Area Management Agreements.  These are considered to be an
important mechanism for developing local relationships between, in particular, salmon farmers
and rod and line salmonid fishery interests and improving sharing of information.

The Proposed Transfer of Planning Controls for Fish Farming to Local Authorities

As long ago as November 1997 the then Scottish Office Fisheries Minister, in response to the
Scottish Salmon Strategy Task Force Report, indicated that marine fish farm planning controls
exercised by the Crown Estate should be transferred to Scottish local authorities.  The Crown
Estate has supported this proposal from the outset and would welcome early enactment of the
requisite legislation to effect the change. The Crown Estate would continue to exercise its
“landlord” function, issuing leases for fish farming developments which have secured planning
permission and any other necessary approvals.

The Water Environment Bill, implementing the terms of the Water Framework Directive in 2002,
may provide an opportunity to incorporate the planning changes in the absence of a specific
Planning Bill within the Parliamentary timetable.  Statutory control over the location and size of fish
farms is, we believe, among the measures necessary for the effective achievement of the
Directive’s aims.

The current planning arrangements operate in terms of an ‘Interim Scheme’ introduced by the
then Scottish Office in December 1998.  Whilst the Crown Estate still receives, advertises and
circulates applications, consultees respond directly to the relevant local authority (LA).  The LA
assesses the application, any supporting environmental statement (where relevant) and
consultees’ responses before expressing a view as to whether or not development consent and a
Crown Estate lease should be granted.  The Crown Estate will accept the LA view except in the
event that in doing so it would be contrary to the Crown Estate’s obligations as relevant authority
in terms of the EIA (Fish Farming in Marine Waters) Regulations 1999.

The Extent to which the Current Regulatory Systems can be Harmonised and Made More
Effective.

The current regulatory arrangements for marine fish and shellfish farming (summarised in the
enclosed leaflet) comprise a mix of statutory and non-statutory procedures.  Much information has
to be duplicated in support of applications to different regulators.  The compliance cost is ever
rising and the timescale between application and decision is often regarded by the industry as
unduly long and anti-competitive when compared with the regimes in other countries.

Once planning powers are conferred on local authorities, this should offer the opportunity for
closer liaison amongst regulators in order to reduce incidences of duplication of effort whilst
maintaining a robust and transparent regulatory framework.



Conclusion

I trust the above will help to clarify for the Committee the Crown Estate’s role in relation to
aquaculture, and to emphasise the importance we attach to the early enactment of legislation to
confer the appropriate planning powers on local authorities.  We would be happy to provide further
information on request.

Yours sincerely

Michael Cunliffe



Our Ref:  MPH/HLC
EXT05-A2001375

12 November 2001
Ms Tracey Hawe
Senior Assistant Clerk
Transport & Environment Committee
Room 2.01, Committee Chambers
The Scottish Parliament
EDINBURGH      EH99 1SP

Dear Ms Hawe

TRANSPORT & ENVIRONMENT COMMITTEE’S INQUIRY ON AQUACULTURE

Thank you for your email message of 12th October 2001 inviting the submission of
written evidence for the committee’s consideration.

As a regulatory authority for marine fish farming, SEPA has a particular interest in
the proposed inquiry and understands the committee’s need to review progress with
the various initiatives being undertaken to improve the regulatory regime applying to
this industry.  SEPA has considerable experience in regulation of the fish farming
industry and has informed views on the necessary improvements and the difficulties
which must be overcome if fish farming is to develop in a sustainable way and
maintain its importance as a strategically important industry for remote and rural
communities.

SEPA’s comments are set out in the attached Annex and are aimed at making a
positive contribution to assist the committee in its deliberations.  They are set out
according to the specific questions raised in your consultation paper focusing on the
last four bullet points taking account of the committee’s timetable.  This document
augments SEPA’s initial submission to the committee sent to MSPs Bristow Muldoon
and Robin Harper on the 17th August 2001 and should therefore be read in
conjunction with it.  I have appended a copy this document for ease of reference.
Copies of other relevant documents are also appended.

Should you wish clarification of any of the issues raised, please contact Mr Andy
Rosie, SEPA Dingwall Office (tel. 01349 862021) in the first instance.   In
accordance with our policy of being an open organisation, we have no objection to
this response being placed in the public domain.

Yours sincerely

M PATRICIA HENTON Encs
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THE TRANSPORT & ENVIRONMENT COMMITTEE’S
“ROLLING” INQUIRY INTO AQUACULTURE

WRITTEN SUBMISSION BY THE
SCOTTISH ENVIRONMENT PROTECTION AGENCY

7TH NOVEMBER 2001

Locational Guidelines For Sea Cage Fish Farming

1 The Scottish Executive’s Policy Guidance Note: Locational Guidelines for the
Authorisation of Marine Fish Farms in Scottish Waters presumes against the
expansion of fish farms into substantial sections of coastline, notably the east
and north coasts, while placing significant restrictions on the development of
new sites in areas originally defined as very sensitive or sensitive but now
designated as Categories 1 and 2. One of the fundamental drivers in this
categorisation is the expected degree of nutrient enhancement, based on
modelling predictions, taking account of the existing level of development. The
guidelines are primarily aimed at those agencies responsible for the planning
function in marine waters.

2 SEPA would wish to see greater transparency introduced into the process of
area classification with details of each of the contributory factors readily
available to all interested parties.  One possible method might be to develop an
internet web site with the relevant raw data for each defined area and its
current classification.  Any subsequent review of the guidelines would then not
require to include this information, but could simply cross-refer to the web site
thereby negating the need for constant reviews and the re-issue of
documentation and maps as the status of areas change over time.

3 SEPA has reservations as to the accuracy of the modelling methods used but
recognises that this initial classification was based on the best data available at
the time. The guidelines introduced a degree of precaution to the existing
development control mechanism until a better data set and improved modelling
techniques are available to more accurately predict environmental effects
within defined water bodies.  SEPA therefore has regard to the nutrient
enhancement assessment component of the guidelines classification in its
decisions on applications for consent under Control of Pollution Act 1974 (the
74 Act).

4 SEPA would wish to see the development of a more robust predictive
modelling approach for estimating the likelihood of unwanted environmental
effects and guide the authorisation process for caged fish farms (and other
discharges of similar character).  In SEPA’s view, such an assessment of
environmental “carrying capacity” should attract a high priority for research and
development funding and must in due course become one of the fundamental
foundations of the proposed strategy.



5 The Locational Guidelines provide a vehicle for the introduction of further
precautionary measures as these are identified and their potential importance
in this area should therefore not be underestimated. Their scope could, for
example, be extended to address the relocation away from or the need for
closure of fish farms close to river estuaries identified as important for wild fish
stocks should this is be necessary in future.

Voluntary Codes Of Practice And Area Management Agreements

6 SEPA acknowledges the importance of codes of practice and agreements
between sectors in achieving an integrated approach to environmental
management.  This will be fundamentally important as the UK progresses with
the implementation of the requirements of the EC Water Framework Directive.

7 The establishment and widespread acceptance of best environmental practice
(BEP) may in future provide opportunities for the development of a more
flexible regulatory regime.  The development of an accredited environmental
quality system for fish farms is seen as an important step forward in achieving
compliance with BEP, particularly in circumstances where financial constraints
would otherwise dictate husbandry practices which are considered
unacceptable under BEP.

8 It is important to emphasise that the establishment of best environmental
practice must be driven by applying sound scientific principles to reliable
data/observations of environmental impact.  For example, the adoption of site
fallowing on a rotational basis is proposed by environmental pressure groups
as best environmental practice to allow the sea bed to recover from organic
deposition.  This supposition is not supported by scientific data and a need to
rely on fallowing implies that an impact is occurring beyond the environments
ability to cope with the polluting load being applied. SEPA is of the opinion that
the size of fish farms should be limited appropriately so that natural bio-
degradation processes are able to assimilate waste reaching the sea bed
without the need to fallow for significant time periods and therefore favours this
alternative approach as BEP.

9 The development of area management agreements (AMA) as a result of the
Tri-partite Working Group initiative is viewed by SEPA as an important step
forward, bringing together wild fisheries interests with those of the fish farming
sector to co-operate in achieving better management of fish disease,
particularly sea lice, for the better protection of wild stocks.  SEPA is aware
that this has attracted criticism of a lack of openness and public involvement in
the process, but it must be remembered that there is a specific task to achieve
and SEPA accepts that, the initiative has most chance of success if public
access to meetings and information is restricted, at least for an initial period
while trust and strong working relationships are established.  Following this,
AMA fora may be able to be opened to wider participation.  SEPA has not
sought to become involved in the AMA process but stands ready to assist if
invited to do so.



The Proposed Transfer Of Planning Controls For Fish Farming To Local
Authorities

10 SEPA submitted a substantive response on this subject to the Scottish
Executive consultation in November 2000 and I have appended a copy of this
document for ease of access by committee members.

11 Overall, SEPA welcomes the extension and formalisation of planning controls
over marine fish farming and hopes that the revised system will enable a more
systematic, accountable approach to decision making and result in better
protection of the environment.

12 However, the nature of marine fish farming operations is such that potential
environmental impacts will play a large part in the determination of
development proposals.  As with all such applications the remit of the Planning
Authority and of SEPA must be clearly understood.  As powers are transferred
to the Scottish Local Authorities, some further clarification may be necessary to
reinforce the established tenet that the planning system should not be used to
secure objectives that are more properly achieved under other legislation.

The Extent To Which Current Regulatory Systems Can Be Harmonised And
Made More Effective.

13 SEPA’s response to the recent consultation conducted by the Scottish
Executive on the proposed review of regulations governing aquaculture in
Scotland, included comments related to this subject and again, a copy is
appended.   The consultation document proposed a number of initiatives to
improve the present arrangements and to stream-line the process.  In terms of
significance, the planning and discharge consent processes are seen as most
crucial, and are perhaps the industry’s main cause for concern.

14 In SEPA’s view, the most effective way to do this is firstly to require that
applications for planning approval and for discharge consent be submitted in
parallel and secondly that the requested suite of information meets the
requirements of both authorities.   This will facilitate better liaison, should avoid
duplication of effort or requests for different data sets.

15 The designation of SEPA as a competent authority under the Environmental
Assessment (Fish Farming in Marine Waters) Regulations 1999 is also seen as
an important step forward which will allow the agency to apply greater influence
over both the content and the quality of environmental impact assessments
and ensure that all the relevant and appropriate information is available before
SEPA makes decisions on consent applications.

16 In its response to SEERAD, SEPA made a number of recommendations on the
improvements required to the Control of Pollution Act 1974.  These are also in
line with the proposals detailed in the parallel but wider Scottish Executive
consultation on “Rivers, Lochs and Coasts” relating to the Water Framework
Directive.



17 SEPA strongly supports the specific proposals:
• to establish a new offence of failing to comply with consent conditions
• to allow consent conditions to include consideration of assimilative

capacity and Best Available Technology
• to amend the administrative system so that advertising responsibility

lies with applicants; and that reviews of consents may be undertaken
when considered necessary and reasonable by the discharger or by
SEPA

• to allow the use of sector wide rules and standard licence conditions in
the regulation of fish farming

18 These proposals fit well with the improvements required to resolve the
difficulties of applying the existing provisions of the Control of Pollution Act
1974 to fish farming activities in floating cages.  The ability to require best
available techniques as a condition of consent would permit SEPA to influence
the process which results in emissions to the environment, rather than
attempting to control pollution by imposing restrictive conditions on the effluent
alone.  This is particularly relevant as it is difficult if not impossible to obtain a
representative sample of the effluent discharged from fish cages.

In Conclusion,

19 In the interests of brevity, SEPA has provided only a brief summary of views on
each subject identified above, and can provide more detail, if required.  SEPA
will be pleased to assist committee members in this way by provision of
additional written or oral evidence as necessary.



SEPA statement for T & C Committee [final] 100801 1

Petition Inquiry PE 96: Allan Berry; Sea Cage Fish Farming

SUBMISSION BY THE SCOTTISH ENVIRONMENT PROTECTION
AGENCY

10th August 2001

Executive Summary

1. Commercial salmon farming in Scotland employs around 6 500 people in
Scotland, 70% of whom live in remote rural communities.  It generates some
£150M of exports and the ex-farm value of farmed salmon is nearly £300M.

2. SEPA is the environmental regulator for the salmon farming industry. The
main areas of environmental concern resulting from salmon farming are:

i. organic loading on the sea bed, beneath and close to the cages;
ii. the combined effects of numbers of fish farms in partially enclosed

bays on nutrient levels to such an extent that natural biological
processes are significantly distorted.

iii. the issues surrounding the release of sea lice and the use of
chemicals to control them;

iv. the use of anti-foulants such as copper and zinc on structures and
nets; and

v.  the interaction between escaped farmed salmon and wild stocks
leading to genetic contamination.

3.  Regulation of the salmon farming industry is carried out under the Control of
Pollution Act 1974 (the 74 Act).  SEPA sets conditions for discharges to meet
safe environmental concentrations (or environmental quality standards) for
any given effluent component from a fish farm. SEPA uses modelling
techniques to predict environmental concentrations for some parameters
before setting appropriate consent limits to ensure adequate protection of the
environment.

4. The provisions of the 74 Act were drafted before the rearing of salmon in
cages began and there are significant difficulties involved with applying the
provisions of the existing Act to floating cage structures. The Scottish
Executive, Environment and Rural Affairs Department are undertaking a
review of the legislative framework applying to fish farming activities and
SEPA’s response to the consultation process is presently in preparation and
will be available to the public.

5 It is SEPA’s role, as the environmental regulator for the industry, to ensure
that its decisions are based the best available scientific techniques using
robust data and sound judgement to assist in the achievement of the
sustainable development for this important industry.
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1. Introduction

1.1 This paper provides background information to inform members of the Rural
Affairs Committee and the Transport and Environment Committee of the
nature, history and environmental issues relevant to sea cage fish farming.
The Scottish Environment Protection Agency (SEPA) has a considerable
amount of detailed information available and the subject matter of this paper
can be substantially elaborated upon, if required.  SEPA is aware of the
substantive submission by the Scottish Executive Rural Affairs Department
(SERAD) in October 2000 on this subject and has therefore limited the scope
of the information provided to that relevant to SEPA’s involvement. SEPA has
attempted to avoid duplication of information already available to the
members of both committees.

2. Background

2.1 From experimental beginnings in the 1960s, commercial salmon farming in
Scotland and has grown from about 5 000 tonnes production per annum (tpa)
in the 1980s to about 130 000 tpa in 2000.  The average size of fish farm has
also grown from about 85 tpa in 1985 to 360 tpa in 1999 (Scottish Executive’s
Annual Production Survey, 1999). Operations are increasingly becoming
concentrated on larger sites with over half the production coming from sites
of greater than 1000 tonnes in 2000. The industry directly supports the
employment of around 6 500 people in Scotland, 70% of whom live in remote
rural communities.  It generates some £150M of exports and the ex-farm
value of farmed salmon is nearly £300M.

2.2 The process of salmon farming takes place initially in freshwater with stock
being transferred to marine cages at the age of about 18 months as they
become smolts.  A further 18 months growth is normally required in seawater
to reach market size.  The marine cages are large floating structures
anchored to the seabed in groups, from which containment nets are hung.
The nets can be up to 15m deep.  Most cages are in relatively sheltered
waters but new technical advances allow positioning in more exposed
locations where there are generally fewer environmental effects.  The fish are
fed a pelleted diet consisting largely of fish meal protein and oil.  Waste from
the feed and fish falls to the seabed beneath the cages where it gradually
decays and disperses.

 
2.3 The ownership structure of the industry is constantly evolving, driven by the

economics of competition in the global market.  It is increasingly dominated
by trans-national companies whose investment decisions are taken outwith
the communities within which the activity is located.  It faces a number of
challenges including growing public concern over environmental impacts, a
recent outbreak of infectious salmon anaemia and controversy over escaped
fish stocks.

 
2.4 SEPA is the environmental regulator for the industry.  The main areas of

environmental concern are as follows:

i. organic loading on the sea bed, beneath and close to the cages;
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ii. the combined effects of numbers of fish farms in partially enclosed
bays on nutrient levels to such an extent that natural biological
processes are significantly distorted.

iii. the issues surrounding the release of sea lice and the use of
chemicals to control them;

iv. the use of anti-foulants such as copper and zinc on structures and
nets; and

v. the interaction between escaped farmed salmon and wild stocks
leading to genetic contamination;

In SEPA’s view the industry must continue to demonstrate clearly that it can
operate and develop in a sustainable way.

2.5 Regulation of the environmental impacts of the industry has had to evolve as
quickly as the industry itself, applying legislation which was designed for end
of pipe discharges rather than for effluent and matter released from a large
floating cage structure.  The principal legislation is the Environment Act 1995
(the 95 Act) and the Control of Pollution Act 1974 (the 74 Act).  SEPA has
consulted widely as husbandry techniques have evolved in order to ensure
that the methodology used for regulating the industry is open and
transparent.  Its principal guiding document is ‘Regulation and Monitoring of
Marine Cage Fish Farming in Scotland: a Procedures Manual’, produced in
1998 after a public consultation exercise and subsequently updated.  This is
available for public access on SEPA’s web site (www.sepa.org.uk).

2.6 SEPA has taken a consistently fair and reasonable regulatory approach to
the industry, taking account of its statutory remit and duties to protect the
environment and balance these with the social and economic needs of the
areas in which it is established.  There is no doubt, however, that the
regulatory regime in Scotland provides the most highly controlled operating
conditions for the industry anywhere in the world.  SEPA employs
experienced staff and uses sophisticated predictive modelling techniques to
ensure that consents are set fairly and properly.  It monitors compliance,
takes enforcement action where necessary and will, if appropriate, submit
reports to the Procurator Fiscal.

3. Current legislative framework

3.1  The legislation used by SEPA to control its functions in respect of marine
aquaculture are of both UK and European origin.  A detailed description is
given in Annex 1.  In considering any application to discharge trade effluent
from a marine fish farm, SEPA is required to exercise a number of duties and
to have regard to its statutory guidance on the contribution to be made to
achieve sustainable development.

 
3.2 The principal Act is the Control of Pollution Act 1974 (the 74 Act), along with

the Environment Act 1995 (the 95 Act) which established SEPA.  The 95 Act
defines SEPA’s general powers and responsibilities as well as its general
duties.  The relevant duties are as follows:

 
• SEPA must have regard to guidance given to it by Scottish Ministers (95

Act, section 31)
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• SEPA has a duty to “have regard to the desirability of conserving and
enhancing Scotland’s natural heritage” and “have regard to the social and
economic needs of any area….and, in particular, to such needs of rural
areas” (95 Act, section 32)

 
• SEPA’s pollution control powers shall be exercised for the purpose of

preventing or minimising, or remedying or mitigating the effects of pollution
of the environment (95 Act, section 33)

 
• SEPA must compile information relating to pollution of the environment (95

Act, section 33)
 
• SEPA has a duty “to promote the cleanliness of the… waters of

Scotland…” (95 Act, section 34)
 
• SEPA “shall…take into account the likely costs (to any person and to the

environment)…” (95 Act, section 39)

3.3 In 1996 The Secretary of State for Scotland defined SEPA’s principal aim as:
“to provide an efficient and integrated environmental protection system for
Scotland which will both improve the environment and contribute to the
Government’s goal of sustainable development.”

Background guidance to the sustainable development document advises that
the following principles are especially relevant to SEPA:

• using the best scientific information available
 
• the precautionary principle
 
• considering the carrying capacity of habitats and ecosystems
 
• the “polluter pays” principle
 
• the wise use of natural environmental capital
 
• the interests of future generations

3.4 SEPA controls discharges to the marine environment through the 74 Act,
taking into account the principles set out above.  The consents set numerical
and descriptive limits on what can be discharged into the receiving waters.
Consents are issued on the basis of a site specific assessment and, in the
case of fish farms, some limits are derived using the results of mathematical
modelling to predict the environmental concentration and behaviour of
pollutants once discharged.

3.5 SEPA must also take into account the requirements of European legislation
such as the Dangerous Substances Directive (76/464/EEC), the Shellfish
Growing Waters Directive (79/923/EEC), the Habitats Directive (92/43/EEC)
and the Wild Birds Directive (79/409/EEC).  The Dangerous Substances
Directive is especially relevant in that some of the medicines and chemicals
used in marine acquaculture fall within the category of  List II substances
which have “deleterious effects upon the aquatic environment”.  The
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discharge of List II substances to UK controlled waters must be authorised by
applying limits on emissions calculated to ensure achievement of water
quality objectives (or environmental quality standards in UK terms).

4. Environmental Impacts

4.1 The most significant environmental effects arising from marine cage fish
farming were set out in paragraph 2.4.  These are examined in greater detail
below.

Organic loading on the sea bed

4.2 Waste comprising uneaten food and fish faeces settles to the sea bed in the
vicinity of the cages.  It is readily biodegradable and in areas with strong
prevailing currents it is dispersed and biodegrades with relatively little
accumulation or impact.  In less dispersive locations, the material can cause
the seabed to become blanketed and enriched with excess organic carbon
compounds which use up any oxygen present in the sediments promoting to
anoxic conditions.  This in turn adversely affects the sediment chemistry and
reduces the variety of species living on the sea bed whilst increasing their
numerical abundance.  Only those animals that can tolerate extreme
conditions can survive and bacterial films may also form over the surface of
the sea bed.

4.3 SEPA’s management approach has generally aimed at widespread
dispersion and dilution of wastes rather than to allow deep accumulations on
small areas and SEPA imposes limits on the tonnage of fish that can be
grown at any specific site (the biomass limit) to match the environment’s
capacity to disperse and breakdown this waste.  Where deposition of organic
waste has become a problem at established farms, the practice of fallowing
or resting the site has been adopted in an attempt to allow the natural fauna
to re-establish. Recent research work at Dunstaffnage Marine Laboratory has
shown that sites need to be withdrawn from use for periods well in excess of
12 months for this technique to be effective.

Nutrients and dissolved organic matter and their effects on plankton

4.4 SEPA and its predecessor authorities have long been aware of the potential
impact of nutrients released from the metabolism and breakdown of fish farm
food as a result of fish farming activities, and the SERAD have also
commented in detail on this aspect. In particular, caged fish farms release
significant quantities of nitrogen in the form of nitrates and ammonia to the
marine environment.  Put in terms of human equivalent, if a fish farm was
maintained at 1000 tonnes fish biomass, it would produce the same waste
nitrogen load as a town of about 17500 people.  Initially, when fish farms
were very small and generally dispersed from each other this impact could be
ignored as negligible.  As the fish farming industry has grown in size, a
debate has developed over whether fish farms are raising nutrient levels to
such an extent that natural biological processes are distorted thereby
upsetting the natural balance of semi-enclosed embayments.  There are
concerns that this may lead to depletion of oxygen in deep water, damage to
animal and plant communities, unpleasant aesthetic effects and general loss
of amenity.  The Fisheries Research Service (FRS), Aberdeen has developed
several predictive model tools that can be used to estimate the likely impact
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of a development on the local sea loch or voe.  In evaluating the threat this
may pose to other marine flora and fauna when determining applications for
discharge consent, SEPA has regard to information provided by FRS.

4.5 It has been alleged that this nutrient load may be linked with the incidence of
harmful algal blooms (HABS) which lead to consequent limitations on the
harvesting of commercial shellfish crops. According to scientists at the FRS
the occurrence of HABS does not match the distribution of fish farming
activities.  Over the wide area of the Minch and the Sea of the Hebrides fish
farming is estimated by FRS to contribute in the region of 1-7% of the
nitrogen input entering these inshore waters.  Other estimates indicate that
this contribution may be up to about 10%, particularly if the inorganic nitrogen
component present in the summer months is examined and SEPA is
presently considering further more detailed expert advice on the nutrient
budgets of Scottish coastal waters.

4.6 SEPA would like to see the development of a more robust method to predict
fully the impact of the very large fish farm units now being proposed,
particularly in quiescent lochs or voes where dilution and dispersion
mechanisms are weakest and flushing times are relatively long. This would
permit better consideration of individual proposals in relation to the overall
cumulative effects of neighbouring fish farms and other effluent discharges to
ensure the environmental “carrying capacity” was not exceeded. In the
meantime, SEPA’s policies take account of the fact that the categorisation of
lochs and voes within the Locational Guidelines for the Authorisation of
Marine Fish Farms in Scottish Waters published by SERAD in November
1999 includes an indexing of relative levels of nutrient enhancement.

4.7 In the light of the concerns expressed it is clear that further research on the
role and interactions of nutrients discharged to the marine environment
around Scotland’s coast would be beneficial. Debates on environmental
carrying capacity are progressing but expansion of sites beyond the
environment’s ability to assimilate wastes will need to rely on the introduction
of containment systems which allow treatment of wastes, including medicines
and chemicals, before discharge thereby reducing reliance purely on dilution
and bio-degradation.   So far, the industry in Scotland appears reluctant to
invest in the development of these techniques, in view of the increased
capital costs involved.

Issues regarding the release and control of sea lice

4.8 One of the major difficulties facing the industry is the proliferation of sea-lice
in marine salmon farms.  Sea-lice do considerable damage to the farmed fish
and there is now growing acceptance that stress induced by increased lice
burdens on wild salmonid species linked to fish farm infestations may be
contributing to the decline of these wild stocks where farms lie close to
migration routes. SEPA has made every effort to support the initiatives of the
Tripartite Working Group (referred to in paragraphs 41 to 45 in the SERAD
paper) in attempting to put in place area management agreements providing
a mechanism for fish farmers and fisheries interests to work closely together
to reduce the spread of sea lice from fish farms.
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4.9 According to legal opinion obtained by SEPA, sea lice do not fall within the
definition of trade effluent as defined by section 56 of the 74 Act nor are they
“discharged” from the cages and therefore cannot be controlled by
restrictions imposed by discharge consents.

4.10 Although SEPA cannot impose reasonable conditions in discharge consents
directly to prevent the escape of sea lice, SEPA has considered how its other
functions can be exercised to fulfil the duties under section 34 of the 95 Act
(see 3.2). “Planning” consultations from the Crown Estate Commissioners
(CEC) relating to fish farm proposals provide SEPA with the opportunity to
promote its views on the need for site-specific restrictions or precautions and
other aspects associated with the future development of the industry which
cannot be achieved by exercising its own statutory powers.

4.11 Medicines have been developed which are capable of controlling sea-lice and
reducing their numbers to acceptable levels but there are concerns that these
medicines are also capable of damaging other marine organisms if their use
is unregulated and they are permitted to exceed safe environmental
concentrations. However, effective sea louse control is viewed as being
fundamental to the continuing success of salmon farming.

4.12 SEPA has worked within the limits of its legislative remit to permit separate
fish farm companies operating in the same water body to work together in co-
operation with other fishery interests, so as to facilitate near-simultaneous
treatment of sea-lice within a Sea Lice Treatment Management Area as
defined by the Tripartite Working Group.

4.13 Strategic control methods which treat sea lice at susceptible stages in their
life-cycle have shown benefits in retarding the development of infestations
and reducing the need for subsequent repetitive treatments. A selection of
treatments is also considered by the industry to be necessary in order to
prevent or reduce the onset of drug-resistance.

4.14 The compounds used in sea lice treatments fall within the scope of the EC
Dangerous Substances Directive (as List II substances), EC member states
are required to impose site-specific emission standards to meet safe
environmental quality standards. SEPA’s approach is based on the use of
predictive models to set limits on the quantities and rate of release of these
compounds to meet the relevant environmental quality standard, based on
the hydrographic characteristics of each site. In Scotland this requirement is
additional to the general safety and efficacy assessment carried out by the
Veterinary Medicines Directorate when a marketing authorisation for a new
product is applied for. This cautious approach is in marked contrast to other
salmon producing nations where a general marketing authorisation only is
required, there being no environmental quality standards derived nor any site-
specific authorisation or emission limits imposed.

4.15 Whilst SEPA is satisfied that these methods are robust and dependable,
SEPA is contributing to a major scientific study to ensure that no long-term
and subtle changes with respect to macrofauna, zooplankton, meiofauna,
benthic diatoms, phytoplankton and macroalgae  are occurring as a result of
continuous long-term use of these compounds.
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4.16 The alleged discharge to the marine environment of unauthorised chemicals
is viewed with considerable concern by SEPA.. SEPA is aware that cheaper
alternative formulations which contain similar active ingredients but which
have been produced for different situations have been used to treat sea lice
infections.  Differences in compound formulations can pose major
implications in terms of environmental toxicity as well as product safety.
These alternatives are readily available, sometimes at less than a tenth of the
cost of authorised medicines, and no records are kept to document their use.

4.17 SEPA has stated its intention to investigate allegations of the use of
unauthorised chemicals vigorously and instigate enforcement action where
clear evidence of a breach of the legislation exists.  The industry associations
have responded positively and have demonstrated their resolve to take
prompt action to stop this irresponsible and damaging practice.

4.18 SEPA also undertakes a programme of unannounced visits to fish farms
where samples of fish from the cages, mussels growing close by or sediment
are taken for analysis.  Such a monitoring programme is expensive and
SEPA has limited resources to devote to this approach but, to date, the
programme has not provided any clear evidence of the use of unlicensed
chemicals.

The use of anti-foulants on structures and nets

4.19 Natural growth of fauna and algae occurs on nets and ultimately restricts the
flux of water through the cage.  Early attempts to combat this using tri-butyl-
tin coatings eventually were curtailed as a result of a ban on these
compounds once adverse environmental effects were detected.  The “swim-
through” weather drying method was then adopted widely and is still used
today mainly by those still operating small-volume cages.  This method kills
the encrusting fauna and algae naturally by exposure of an empty net to
sunlight and air.  The move to large-volume cages has restored the need for
anti-foulant coatings as it is uneconomic to remove such cages from service
to permit the swim-through method of net cleaning.

4.20 Preparations in widespread use rely on Copper and sometimes Zinc as their
main active ingredients.  As the leaching of anti-foulant agents is slow,
analysis of the water close to the cages is not likely to detect significant
concentrations. Whilst it is SEPA’s view that environmental effects due to
residues of anti-foulant agents in the sediments is not likely to be significant
and, in any case, would be limited to within the allowable zone of effects,
there is a need for further research into the fate of released Copper and its
polluting effect on planktonic or benthic flora and fauna.  Key issues relate to
how Copper binds to other materials in marine sediments and its toxic
effects, if any, once held there.

4.21 This issue may be only important where a fish farm ceases to operate and
the impacted sediments within the allowable zone of effects begin to recover.
The level of biological risk arising from elevated levels of Copper in marine
sediments is not fully understood and may be influenced by highly sulphidic
and organic sediments found below fish cages. Until this research is carried
out, SEPA is not in a position to set a firm policy on the use of anti-foulant
coatings.
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The interaction between escaped farmed fish and wild stock causing genetic
contamination

4.22 SEPA has no direct control or influence over the release of escaped fish from
cages as they do not fall within the definition of trade effluent in section 56 of
the 74 Act.  The concern of environmental groups and wild fish interests is
that the specific genetic characteristics bred into farmed salmon will be
transferred to wild fish leading to progeny that are ill-adapted to surviving in
the wild.  New regulations are however proposed by Scottish Ministers which
would require the industry to take more steps to prevent accidental releases.

5. How consents are set

5.1 SEPA’s approach to setting conditions for all effluent discharges including the
proposed use of a medicine or chemical on cage fish farms is based on risk
management, beginning with an assessment of its toxicity to living organisms
(known as an ecotoxicological risk assessment) to derive a safe
environmental concentration, a so called environmental quality standard.
There are recognised methods for establishing environmental quality
standards involving eco-toxicological laboratory and field tests. Where a
nationally recognised environmental quality standard has not already been
published, SEPA adopts this methodology, to set appropriate standards for
the compound in question. The process is then subject to independent peer
review by the Water Research Centre and any recommendations are acted
upon before the standard is approved by the SEPA Board.

5.2 If the concept of manageable aquaculture is accepted then a fundamental
requirement is the recognition of a “mixing zone” or an allowable zone of
effects within which pristine conditions will not exist.  It is not realistic to
expect pristine conditions to prevail in the immediate vicinity of the cages.
This approach was developed at first to control the degree of organic
deposition and the zone was confined to 25metres out from the cage edge.
Whilst this fairly straight-forward approach has served its purpose well
through the industry’s development and continues to be applied, SEPA is at
present applying more sophisticated techniques to limit the impact of
medicines and chemicals, and proposes to develop methodologies for
organic waste deposition as well.

5.3 After establishing environmental quality standards, SEPA employs predictive
modelling techniques. These take account of the water currents prevailing at
any particular site and estimate the limits which must be imposed on the
discharge to prevent the relevant environmental quality standards from being
breached outwith the allowable zone of effects.  Restrictions may be placed
on the quantity which may be used within a specific time period, which is the
case with in-feed medicines, or the rate of release may be limited as is the
case with compounds administered as a bath treatment.  Such a site-by-site
authorisation complements the general marketing authorisation approach
imposed by the UK’s Veterinary Medicines Directorate. In some cases the
environmental quality standard is set at a concentration close to or below the
analytical limit of detection of the substances involved, and thus the only
realistic method of assessing appropriate consent limits is by mathematical
modelling.  The models take account of tidal currents at each specific site
and therefore must be run separately for each site assessment.



SEPA statement for T & C Committee [final] 100801 10

5.4 SEPA’s present modelling approach has concentrated on dispersion and
dilution of wastes from individual sites.  With increased numbers of
applications, which are often for farms within the same loch or bay there is a
need for development of better techniques to make “wider” area assessments
to gauge the fate and behaviour of pollutants within a defined water mass and
ensure that no unacceptable cumulative effects arise.

5.5 The use of mathematical models has increased over the last few years as
SEPA has developed more sophisticated techniques to protect the marine
environment.  The models are complex and require specialist assessment of
the data provided by the applicant.  SEPA has in the past experienced
difficulty in processing applications within the time allocated by statute in the
74 Act of four months.  This time may be extended by mutual agreement with
the applicant.

5.6 In 2000 SEPA received an exceptionally large number of applications which
were difficult to process within the required time.  Following a management
reorganisation designed to improve efficiency and effectiveness, flexible
deployment of specialist modelling resource has allowed a much faster rate
of application processing.  Many of these applications resulted from the
availability of new medicines for the treatment of sea lice.  In order to ensure
that a backlog does not accumulate again, it is SEPA’s intention to allow a
number of accredited consultants to carry out the modelling work, subject to
auditory supervision by SEPA.  Arrangements for this are currently in hand
(August 2001).

5.7 SEPA believes that the methods it has developed and now applies lead the
world in this field and provides firm evidence that SEPA is carrying out its
duties competently to provide a high degree of environmental protection
based upon sound science.

6 Present and future initiatives

Limitations of the current regulatory regime

6.1 SEPA is required to regulate caged fish farms in order to protect the marine
environment.  It has been recognised for several years by both the industry
and SEPA that there are significant difficulties associated with the application
of the provisions of the 74 Act to this industry. The provisions of this Act were
drafted before the rearing of fish in cages floating within controlled waters
commenced.  Although SEPA must link conditions within an authorisation to
the effluent discharge, in the case of marine fish farming there is no practical
method of obtaining a representative sample of the discharge or isolating it
from the receiving water.

6.2 The adoption of a more flexible regulatory regime which applied to the
process of rearing fish, rather than just the effluent discharge, would provide
the opportunity to focus on activities posing the highest risk of environmental
damage.

6.3 The Scottish Executive, Environment and Rural Affairs Department are
presently undertaking a review of the legislative framework applying to fish
farming activities and a consultation exercise is in progress.  SEPA’s
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response to this is in preparation and will be publicly available at the end or
August 2001.

Working in partnership

6.4 SEPA has actively supported many initiatives and continues to work in
cooperation of other authorities and agencies.

• SEPA continues to support the work of the Tri-partite Working Group.
• SEPA contributed to the inauguration and continues to support the

Highlands and Islands Aquaculture Forum.
• SEPA took an active role in the work of the Joint ISA Industry

Government Working Group and maintains a working link with the
Aquaculture Health Joint Working Group supporting its work when
required.

• SEPA maintains regular liaison with the industry associations to
promote the adoption of best environmental practice and, through a
process of continuous improvement to progress towards more
sustainable and environmentally conscious husbandry. The move to
accredited environmental management systems by Scottish Quality
Salmon and the development of the Code of Best Environmental
Practice produced by the Shetland Salmon Growers Association are
seen as important steps forward in achieving demonstrable improved
environmental performance.

• SEPA maintains a link with the Integrated Sea Lice Management
Group who are working on initiatives to promote best practice in the
use of a range of techniques to control sea lice infections and delay
the onset of drug resistance to the licensed medicines which are
available.

• SEPA is actively involved in progressing the concept of environmental
carrying capacity and is keen to progress this in partnership with other
experts in the field.

7. In conclusion

7.1 The challenge facing the Scottish farmed salmon industry and the various
regulatory bodies interfacing with it cannot be underestimated.  It is evident
that in Scotland the concept of farming the sea has not been as widely
accepted as that of farming the land.  If the industry is to continue to exist and
evolve, it must be accepted by all parties that there are environmental
consequences which have to be integrated with the economic and social
benefits that aquaculture brings to remote and fragile communities.

7.2 There are significant concerns over the environmental effects and real issues
about the environment’s capacity to carry existing impacts which must be
addressed and yet the industry plans to expand to meet a growing demand
for farmed salmon and to cut unit costs in order to continue to compete in a
global market.

7.3 It is SEPA’s role, as the environmental regulator, to ensure that decisions on
development proposals are made only after applying the best available
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scientific techniques using robust data and sound judgement to assist in the
achievement of the sustainable development for this important industry.

7.4 SEPA welcomes the opportunity to take part in constructive dialogue on
initiatives to resolve these difficult issues and has much to contribute on how
these should be taken forward.
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 ANNEX 1

The Relevant Legislative Framework
UK Legislation
1 SEPA was established to carry out the functions transferred or assigned to it

by the Environment Act 1995 (95 Act).   Section 21(1)(a) of the 95 Act
transferred to SEPA the functions of the River Purification Authorities(RPA)
including those with respect to water pollution, under and by virtue of :

• The Rivers (Prevention of Pollution) (Scotland) Act 1951, Part lll (the 51
Act)

• The Rivers (Prevention of Pollution) (Scotland) Act 1965 (the 65 Act)
• The Control of Pollution Act 1974, Part ll (the 74 Act)

2 The 95 Act also amended the 74 Act and, in particular, changed the general
water pollution offence sections.  However, a substantial amount of the 74
Act remains unchanged and it is therefore necessary to turn to the 74 Act to
ascertain the scope of SEPA’s functions as regards water pollution from fish
farming activities.

3 The 95 Act also defines SEPA’s general powers and responsibilities in the
course of carrying out its functions.  It is important to stress that these
general duties have precedence over all internal SEPA policies and
procedures.  SEPA works hard to demonstrate that it operates in a manner
which fulfils its 95 Act duties in the pursuance of the statutory functions
transferred to SEPA by section 21 identified above. The relevant duties are
as follows:

• In performing its functions, SEPA must have regard to guidance given to it
by Scottish Ministers, with respect to aims and objectives which they
consider it appropriate for SEPA to pursue in the performance of its
functions, (95 Act, section 31)

• SEPA has a duty in formulating or considering any proposals relating to its
functions to have regard to the desirability of conserving and enhancing
Scotland’s natural heritage and to take into account any effect which the
proposals would have on the natural heritage and to have regard to the
social and economic needs of any area or description of area of Scotland
and, in particular, to such needs of rural areas (95 Act, section 32).

• SEPA’s pollution control powers shall be exercised for the purpose of
preventing or minimising, or remedying or mitigating the effects of,
pollution of the environment. SEPA must compile information relating to
pollution of the environment for the purpose of  facilitating the carrying out
of its pollution control functions, and of enabling it to form an opinion of the
general state of pollution of the environment. (95 Act, section 33).

• SEPA has a duty to promote, the cleanliness of the inland waters,
groundwaters and tidal waters of Scotland and to such an extent as it
considers desirable, generally to promote (a) the conservation and
enhancement of the natural beauty and amenity of inland and coastal
waters and of land associated with such waters, and (b) the conservation
of  flora and fauna which are dependent on an aquatic environment (95
Act, section 34).

• In considering whether or not to exercise any power under any enactment
or in deciding the manner in which to exercise any such power, SEPA
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shall, unless and to the extent it is unreasonable for SEPA to do so in view
of the nature or purpose of the power or in the circumstances of the
particular case, take into account the likely costs (to any person and to the
environment) and benefits of the exercise or non-exercise of its power or
its exercise in the manner in question(95 Act, section 39).

4 In November 1996 statutory guidance under the 95 Act, section 31 was given
to SEPA by the Secretary of State for Scotland consisting of guidance on the
aims and objectives of SEPA and guidance on the contribution to be made to
achieve sustainable development. The statutory guidance defines SEPA’s
principal aim (subject always to its statutory functions) and explains how the
Secretary of State for Scotland, now Scottish Ministers, expect SEPA to
make, by the performance of its functions towards attaining the objective of
achieving sustainable development.

 5 The Secretary of State for Scotland defined SEPA’s principal aim:
 “to provide an efficient and integrated environmental protection system for Scotland

which will both improve the environment and contribute to the Government’s
goal of sustainable development.”

6 In addition the Scottish Office Agriculture, Environment and Fisheries
Department produced a document which is not part of the statutory guidance
entitled: “SEPA and Sustainable Development. Background Information to the
Guidance from the Secretary of State under section 31 of the Environment
Act 1995”:

 This document gives the definition of sustainable development as: “development that
meets the needs of the present without compromising the ability of future
generations to meet their own needs”, raising “the possibility of a new era of
economic growth based on policies that sustain and expand the natural
environmental resource base”.
It goes on to refer to the specific principles set out in the Government’s
command document ”Sustainable Development: the UK Strategy” and
advises that the following principles set out therein are especially relevant to
SEPA:

 
• using the best scientific information available;
• the precautionary principle;
• considering the carrying capacity of habitats and ecosystems;
• the “polluter pays” principle;
• the wise use of natural environmental capital, and
• the interests of future generations.

7 The precautionary principle is defined as:

“Where there are significant risks of damage to the environment the
Government will be prepared to take precautionary action to limit the
use of potentially dangerous materials or the spread of potentially
dangerous pollutants even where scientific knowledge is not
conclusive, if the balance of likely costs and benefits justifies it.”

8 SEPA has regard to the Secretary of State for Scotland’s guidance on
sustainable development in its regulation of the fish farming industry, which
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involves SEPA in balancing the requirements for rural economic development
and the protection of a high quality environment.

9 SEPA is therefore identified as the regulatory authority for controlling pollution
to controlled waters from fish farms, and the primary regulatory mechanism is
provided by the 74 Act. This Act has been amended several times but the
principal offence as it applies to fish farming remains the discharge of trade
effluent.  A defence to this offence is that the discharge is made in
accordance with a consent issued by SEPA.  The consent is permissive and
sets limits on what can be discharged, so attempting to control the various
effluent components to ensure safe environmental quality standards, are not
exceeded in the receiving water.

10 In carrying out site-specific assessments of applications for discharge
consents, SEPA adheres closely to its statutory remit in each case promoting
the cleanliness of Scotland’s tidal waters, setting consent limits to prevent or
minimise, remedy or mitigate the effects of pollution.  In setting consent
conditions SEPA takes account of the need to protect and conserve
Scotland’s natural heritage, its aquatic flora and fauna, balancing this with the
social and economic needs of the area and community within which the fish
farming development is to be based.  This is fundamental to SEPA’s
approach and SEPA’s staff weigh up all relevant information in each case to
get this balance right before making recommendations to senior
management.  The full consenting process from the receipt of applications,
through SEPA’s assessment and decision, to the issue of a consent or a
refusal notice is covered in sections 1 to 6 of SEPA’s Procedures Manual,
SEPA has a duty to review from time to time consent conditions and this is
covered in section 9 of that manual.

International Legislation
11 The United Kingdom is subject to international environmental legislation, the

most significant of which are the directives agreed by the Council of the
European Communities.  These directives are generally transposed into UK
law by means of Regulations.  There are at present four directives which are
particularly important in the context of marine fish farming, namely the
Dangerous Substances Directive, the Shellfish Growing Waters Directive, the
Habitats Directive and the Wild Birds Directive.  The Water Framework
Directive which is now in its initial implementation stages, will have a
significant effect on the pollution control regime operating in the UK and will
have implications for the regulation of fish farming in both fresh and marine
waters.

12 The Dangerous Substances Directive (76/464/EEC) defines principles for
the control of lists of substances ranging from those which are toxic,
persistent and which bioaccumulate (List I substances), to those which have
“deleterious effects upon the aquatic environment” (List II substances).
Some medicines and chemicals used within marine fish farming fall within the
List II definition.  The directive requires Member States to introduce
programmes to reduce pollution by List II substances by ensuring their
authorisation on the basis of emission standards calculated from water quality
objectives, in UK terms, environmental quality standards.  These
programmes may involve product substitution, requiring the use of a less
hazardous chemical, and shall take into account the “latest economically
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feasible technical developments”.  The Directive is implemented through the
system of discharge consents operated under the 74 Act and through The
Surface Waters (Dangerous Substances)(Classification)(Scotland)
Regulations 1990.

13 The Shellfish Growing Waters Directive (79/923/EEC) concerns the quality
of shellfish waters in areas designated by Member states as needing
protection or improvement in order to contribute to the high quality of shellfish
products directly edible by man.  Member States must establish programmes
for reducing pollution to ensure that designated waters conform with the
defined standards.  Concerns over biocides are already covered by the
Dangerous Substances Directive, to which the Shellfish Growing Waters
Directive makes reference.  Additional relevant limits to fish farming are those
that relate to suspended solids and to dissolved oxygen, which are addressed
indirectly by discharge consent conditions imposed by SEPA on fish farm
operators.

14 The Habitats Directive (92/43/EEC) and the Wild Birds Directive
(79/409/EEC) concern the protection and conservation of natural habitats. In
terms of the Conservation (Natural Habitats etc) Regulations 1994, which
transpose the Habitats Directive into UK law, SEPA is a “competent authority”
with regard to all areas designated in Scotland under these directives, that is
Special Areas of Conservation (SACs) and Special Protection Areas (SPAs),
collectively known as European sites.  SEPA is also a “relevant authority” for
European marine sites in Scotland, that is any SAC or SPA which extends
below the mean low water mark of spring tides. SEPA as a competent
authority has regard to the terms of the directive, in fulfilling its statutory
functions, in order to protect the conservation interests for which any SAC or
SPA was designated, and this is achieved by carrying out appropriate
assessments when considering applications for consent under the 74 Act.
For European marine sites, SEPA participates, as a relevant authority, with
other relevant authorities in drawing up a single management scheme for
each site where any relevant authority considers that one is necessary.
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Dear Mr McNairney

EXTENSION OF PLANNING CONTROLS TO MARINE FISH AND SHELLFISH FARMING
CONSULTATION PAPER

Thank you for asking the Scottish Environment Protection Agency for its views on
the consultation paper proposing the extension of planning controls over marine fish
and shellfish farming.

As a statutory consultee and a regulatory authority with respect to marine fish
farming, SEPA has a particular interest in the proposed changes to the regime and
understands the need for change to the present arrangements. SEPA has
considerable experience in regulation of the fish farming industry and has informed
views on the necessary improvements and the difficulties which must be overcome if
fish farming is to develop in a sustainable way and maintain its importance as a
strategically important industry for remote and rural communities.

Our comments are set out in the attached Annex and are aimed at making a positive
contribution to taking forward the policy framework. Where possible, the comments
have been constructed around the specific questions raised in the Consultation
Paper.

I hope that you find them useful and constructive. Should you wish to discuss any of
the issues raised, please contact Neil Deasley, Planning and European Affairs
Manager in the first instance.   In accordance with our policy of being an open
organisation, we have no objection to this response being placed in the public
domain.

Yours sincerely

M PATRICIA HENTON

cc: Andy Rosie
David Mackay
Colin Bayes
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EXTENSION OF PLANNING CONTROLS TO MARINE FISH AND SHELLFISH FARMING

RESPONSE OF THE SCOTTISH ENVIRONMENT PROTECTION AGENCY

GENERAL

1. Overall, SEPA welcomes the extension and formalisation of controls over
marine fish farming and hopes that the revised system will enable a more
systematic, accountable approach to decision making and result in better
protection of the environment.

RELATIONSHIP BETWEEN PLANNING PERMISSION AND OTHER STATUTORY CONTROLS

2. The Consultation Paper sets out in some detail the proposed arrangements,
which effectively brings the landward planning system to bear over this one
marine issue.  SEPA supports adopting this approach, rather than promoting
more limited planning control, where there was a danger of confusion and
gaps in the regulatory net.  Further, this approach is one that both planners
and the regulatory agencies are fully familiar with, hence the new regime has
the potential to work well with the existing regulatory controls.

3. However, the nature of marine fish farming operations is such that potential
environmental impacts will play a large part in the determination.  As with all
such applications the remit of the Planning Authority and of SEPA must be
clearly understood.  Some clarification may be  necessary to  reinforce the
established tenet that the planning system “should not be used to secure
objectives that are more properly achieved under other legislation”  (Revised
NPPG1).

4. As you will be aware there are potential environmental impacts which do not
fall easily within the present regulatory framework and it is inevitable that
such concerns will be raised when planning applications are advertised.
Examples of this include the escape of farmed fish and the risk of spread of
fish disease, particularly sea lice from farmed to wild stocks. In SEPA’s view,
the regulation of sea lice is better dealt with under legislation which controls
fish disease rather than pollution, and is keen to see this matter clarified.

5. Planning authorities will need clear guidance on these aspects if they are to
be dealt with in a consistent manner.

GEOGRAPHIC EXTENT OF PLANNING CONTROL AND SEPA’S REGULATORY CONTROL

6. The proposed controls are intended  to include all the territorial waters up to
the 12 mile limit.  This contrasts with the 3 mile limit of “controlled waters” that
SEPA  currently operates within.  The revised planning controls will, in effect,
establish a two tier system whereby two systems will operate within the 3 mile
limit, but only one beyond it.  Although no operations currently fall outwith the
3 mile limit, such a two tier system may, over time, begin to influence
locational decisions and the Executive should be aware of this.
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RESOURCE ISSUES

7. The issue of resources is of concern to SEPA.  As you will be aware, SEPA
only receives fees via an application for a discharge consent under the
Control of Pollution Act 1974 (COPA). These fees are necessary to cover the
considerable costs of administering the application and where applicable, for
undertaking environmental/predictive modelling or other assessment that may
be required to ensure quality decision making.  No fee is received for
considering a planning application.

8. As a proposed statutory consultee in this process, SEPA will  be expected to
provide guidance to Planning Authorities on environmental issues pertinent to
the application, particularly where planning authorities may not have the in
house expertise.

9. At the Planning Application stage, the Agency does have considerable
expertise and experience to offer, but can only do so if it has firstly the
relevant information and secondly the financial resource to devote to the
application.  In the normal course of events detailed environmental/predictive
modelling would only take place as part of the COPA discharge consent
application.

10. Some of the information required for  the COPA consent would be beneficial
to the determination of any planning application - e.g. whether the chosen site
has sufficient dispersive characteristics to minimise the deposition of wastes
on the sea-bed.  In most cases COPA applications are submitted only after
the granting of a seabed lease.

11. There is nothing in the legislation to prevent a planning application and COPA
consent application being submitted at the same time, but, this rarely occurs.

12. There is a lack of connectivity in resource terms between the two regimes.
SEPA would like to encourage a more “joined up” approach that allows closer
integration between the two application stages. How this might work  is
described in more detail below.

BENEFITS OF AN INTEGRATED APPROACH

13. It is our view that the Environmental Impact Assessment (EIA) which is
lodged with the Planning Application has a key role in bridging the gap
between the two regulatory systems.  If the EIA is scoped to provide sufficient
data for the determination of a COPA application to discharge in addition to
that required for the broader issues relevant to the Planning Authority, then
many of the difficulties of data provision will be overcome.  This would ensure
that issues as diverse as landscape impact, aesthetic concerns, water flow
characteristics, waste deposition and water quality can be considered by the
appropriate regulatory body using one set of data.  That data set would be
provided at the start of the process and would inform all partners.
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14. If applicants were required to submit Planning Applications and COPA
applications simultaneously the consideration of authorisations would be
better informed, leading to more efficient determination and  on a shorter time
scale than sequential application.

15. The scope and quality of the EIA provided by the applicant should be such
that all interested parties are given sufficient information to play their part.
It may be appropriate to review and provide clear guidance on the content of
an EIA.

16. There would, of course, be no guarantee of synchronised issue dates, even 
with well co-ordinated applications, given the delays which can occur within 
both the planning and COPA processes, including the opportunity for
objectors to request a call-in by Scottish Ministers.

17. Regardless of how integration is facilitated, any option must ensure the
following benefits:

1.  Integrated administration where all matters are considered by the relevant
authorities at one time and as one application;

 
2.  Easy exchange of information;
 
3.  Better informed decision making;

4. Clearer delineation of what is covered by which regulatory regime;

5.  Opportunity for clear dialogue regarding the integrated use of all the
 regulatory processes;
 
6.  Simultaneous submission of application fees, enabling all regulatory
 authorities to devote required resources at the same time;
 
7.  Proper use of the value of an EIA;
 
8.  Reinforcement of the principle that the planning system should not be

used to control issues that fall under other regulatory regimes;
 

9.  Avoid determination of other consents being prejudiced by planning
consent having already been granted.

MATERIAL CHANGES

18. The issue of what constitutes a material change to an existing marine fish
farm operation requires clarification. In some instances, there may be net
environmental benefit in periodic repositioning of cages within a farming
operation to reduce sediment build up beneath cages or to reduce/eliminate
the risk of long term damage to aquatic flora and fauna in the locality. If
planning consent was required whenever repositioning of cages took place,
then the time and resource demands may discourage the more
environmentally sensitive operation of existing sites.
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However, SEPA recognises that changes to existing sites might also involve
factors other than environmental ones which need to be addressed.
Balancing these matters therefore deserves more detailed consideration.

APPROACH TO CONTROL OVER EXISTING SITES

19. SEPA considers it important that existing marine fish farming operations are 
brought under planning control at some point.  As knowledge improves and
as environmental legislation changes, it is important that this is properly
reflected in modern practices.

20. It follows that there should be some point when retrospective planning  
applications require to be lodged. Determination of  this point must take into 
account commercial necessities and reflect the fact that these existing 
operations represent significant investments and  rural employment 
opportunities.  Commercial concerns are, however, not a justification for 
retaining operations which are causing demonstrable environmental harm.

21. It is SEPA’s view that linking retrospective applications to leases would seem
a fair and reasonable means of achieving this.  It is recommended that final 
dates for compliance should be built into the system.

SEPA OBJECTIONS SHOULD TRIGGER NOTIFICATION PROCEDURES

22. The consultation paper states in Section 20, point J, that the Scottish 
Ministers should be notified of an application in certain circumstances,
specifically where an authority proposes to grant permission despite an
objection to the proposal  from Scottish Natural Heritage. As a statutory
consultee on fish farming proposals and a relevant authority under the
Habitats Regulations where development proposals may affect Natura 2000
sites, it is SEPA’s view that where an authority proposes to grant permission
despite an objection to the proposal from SEPA, notification to Scottish
Ministers should also take place.

NEED FOR NATIONAL PLANNING ADVICE

23. No reference is made to the relationship of the new planning based regime to
national policy and advice. The 1999 Policy Guidance Note provided 
locational guidelines for authorisation of marine fish farms in Scottish waters,
while the accompanying Advice Note provided information and good practice
relative to marine fish farming and the environment. No mention is made of 
these in the consultation paper other than their role in the current interim
arrangements.

24. SEPA sees such advice as critical in ensuring that the planning system fully
considers all the required parameters and wishes  to see this advice brought
forward as a formal NPPG or  PAN, with revisions where necessary to reflect
the proposed changes in the regime and the extension of planning controls.
As a statutory consultee, SEPA would of course welcome continued
involvement in the development of national advice. The advice should cover:
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1. Locational Guidelines, including separation standards;
 

2. The relationship with other regulatory frameworks;
 

3. The role of the Development Plan;
 

4. Environmental Impact Assessment;
 

5. Taking account of “other interests”;
 

6. Encouragement of an integrated approach to planning and environmental
control;

 
7. Natural Heritage Issues;

 
8. Links to other relevant issues, including European Directives such as the

Water Framework Directive;
 

9. Further clarification of what constitutes a material change;
 
10. Landscape, siting and design requirements.

NOTIFICATION AND ADVERTISEMENT ARRANGEMENTS

25. Under the section covering notification, it should be made clear that SEPA will
remain a statutory consultee with respect to these types of development. This
is, as you will be aware, already established under the planning legislation
through Section 15(1) of the General Development Procedure (Scotland)
Order 1992 which states that SEPA shall be consulted where a development
consists of or includes fish farming.

26. SEPA would support the statement made in section 20 (D) to the effect that
notification should extend beyond the indicative separation distances
recommended in the SERAD Advice Note. As stated, this should ensure that
existing operations locally are advised on new proposals.

REGISTRATION REQUIREMENTS

27. It should be made clear under 20(A) that applications should be accompanied
by plans that clearly identify the site boundary, as well as detailed plans of all
proposed structures.

OUTLINE APPLICATIONS

28. It is not clear from the paper how outline planning consent will be treated.
SEPA is concerned that outline consent for very large tracts of marine water
may be submitted. In such instances, SEPA would obviously not be able to
undertake environmental modelling or offer detailed advice on potential
environmental impact due to the large scale involved.
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It is presumed therefore that normal procedures for outline consent and
reserved matters will apply - i.e. that an application for approval of reserved
matters shall be accompanied by such particulars and such plans and
drawings as the planning authority may require as necessary to enable them
to deal with the application and that as a statutory consultee on fish farming,
SEPA will be consulted on all applications for all reserved matters. In
addition, EIA will still be required for all projects meeting the threshold.
Clarification on proposals for  handling  outline applications would be helpful.

THIRD PARTY RIGHTS IN SHETLAND & ORKNEY

29. You will be aware that under the current Works Consent regime that operates
in Shetland and parts of Orkney, there exists a right of third party appeal
against decisions. Bringing the Works Consent regime under “normal”
planning regulations would effectively remove this right. You will also be
aware that third party rights within the planning system are currently the
subject of much discussion following the introduction of the Human Rights
legislation.

FEES

30. Any applicable fees should aim for full cost recovery for the administration of
the application.

TIME LIMITED CONDITIONS

31. SEPA supports the premise (outlined in point F) that planning permissions
should always be time limited and that unconditional approvals are not
envisaged. This is important in ensuring that operations are reviewed
periodically in accordance with contemporary planning and environmental
policy.  Point I goes on to state the intention that permissions will lapse after 5
years (or 3 years for outline), as is usual planning practice.

32. Clarification on this issue would be welcome as the statement is currently
ambiguous.  Is it proposed that all planning consents will have a time limited
life of 5 years, or is it proposed that applicants have the normal 5 years to
implement the proposal and that any time limitation on the period of operation
prior to review has to be set by planning condition?  If the latter is the case,
SEPA considers that guidance to planning authorities on time limiting should
be given.  Whilst COPA consents are not time-limited, SEPA has a general
duty to review them from time to time.  The earliest opportunity open to SEPA
without the agreement of the consent holder is 4 years from the date of issue.
There may be benefits in  linking planning consents to similar timescales.
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Introduction

1 SEPA welcomes the opportunity to comment on the proposed review of the
regulations governing fish farming activities.  As one of the principal regulatory
authorities overseeing this industry, SEPA has a particular interest in achieving
an efficient, effective and relevant legislative framework which allows the level
of SEPA’s intervention in the industry’s activities to be related to the risk of
environmental damage.

2 SEPA notes that the review applies to all aquacultural activities although the
consultation document focuses mainly on problems associated with the fin-fish
farming industry, particularly in marine waters.  Many of the proposals relate to
the provisions of the Control of Pollution Act 1974 (the 74 Act) and the
difficulties of applying this piece of legislation to cage rearing techniques,
whether carried out in marine or fresh waters.  SEPA is supportive of the
proposed changes to address these problems but would confirm that the
existing provisions of the 74 Act have been applied successfully to land-based
aquaculture activities where effluent discharges are made through pipes or
channels and SEPA would not wish to lose these as they remain relevant and
applicable to this sector of the industry.

3 Although SEPA is aware that under certain circumstances shellfish culture can
result in the accumulation of enriched sediment and shell debris below
structures, the activity essentially involves the provision of a substrate for
shellfish to settle and grow naturally and does not involve feeding with an
artificial diet or the use of chemical therapeutants. SEPA has not sought
applications for discharge consents under the present regulatory regime
provided by the Control of Pollution Act 1974 (the 74 Act), but would point out
that changes to the legislation resulting from this review may have implications
for this sector of the aquaculture industry.

Review Of The Regulations Governing Fish Farming Activities.

Single Regulatory Body/ Single Application Process

4 SEPA confirmed its views on the extension of planning controls to marine fish
and shellfish farming in its consultation response to the Scottish Executive in
November 2000.    SEPA concurs with the views of the Executive that the
formation of one single regulatory body facing the aquaculture industry is not
appropriate for the reasons given and such an initiative would form a precedent
raising expectations in other industrial sectors.  SEPA supports the view that
separate regulators require clear remits and would recommend that the
interface between regulatory bodies is clearly documented where necessary to
prevent duplication or gaps of effort and to reduce the risk of conflicting
judgements.  As changes are made to the 74 Act clarification will be necessary



to reinforce the established tenet that the planning system should not be used
to secure objectives that are properly achieved under other legislation.

Area Advisory Committees

5 SEPA acknowledges the importance of effective liaison between regulators.
The proposed changes to the planning regime identifying Local Authorities as
planning authorities will facilitate this through adoption of tried and tested
liaison and consultation processes which presently apply to developments on
land.

6 The proposal to establish Area Advisory Committees (AAC) to facilitate better
liaison between regulators raises some important questions which need to be
explored further.
For example;
• is there a need to add further to the list of resource-demanding

management groups that will be required to address forth-coming initiatives
(referred to in paragraph 14 of the consultation document)?

• will the AAC’s recommendations be focused principally on the planning
regime or are they expected to be relevant to applications for discharge
consent and other permissions?

• would the setting up of discrete AAC based on Local Authority boundaries
be able to prevent inconsistent approaches developing between areas?

• should such meetings be held in the private or in public?
• how will the participatory agencies be resourced for this work?

 
 7 The timing of applications will be crucial to the successful working of such a

committee, however.  Even where applications are submitted in parallel, formal
advertisement procedures and determination times vary and more complex
issues may take longer to resolve.  Each regulatory agency will require to have
completed its own assessment of the proposals before applications are tabled
so that representatives are able to participate fully in AAC discussions. There is
a risk that such a system will therefore result in longer determination times,
when this requirement is superimposed on AAC meeting schedules or where
applications are to be considered in tranches.  SEPA is already aware of
industry concerns over the time required to obtain all necessary permissions
and the effect this has on business planning processes, particularly the lead-in
period required for stocking marine cages with smolts.

 
 8 The resource implications for the parties involved in AACs and the costs to the

industry will be significant if full cost recovery is envisaged.
 
 9 If the planning and environmental protection regimes are to be aligned, issues

such as third party rights of appeal (presently provided by the call-in procedure
under the 74 Act) require to be reconciled.

 
 10 In summary therefore, there is a risk of consequential delays and significant

costs in permit determinations.  There must be tangible benefits accruing over
and above those which are expected to result from the legal planning
responsibility passing to Local Authorities with concurrent application of long
established consultation and liaison techniques.  SEPA is concerned that the
benefits of establishing an additional bureaucratic forum have not been clearly
established and this requires to be done before such a system is identified in
statute.



 
 
 
 
 Single or Joint Applications
 
 11 The proposal to introduce a single application, and presumably to identify a

single administrative authority to interface with the applicant, raises significant
administrative problems - for example, the validation of data particularly where
deficiencies are then identified by the other authority requiring additional
information to be submitted.  SEPA does not consider the benefits to out-weigh
the difficulties that are likely to arise, and such a change would be inconsistent
with the approach presently applying to all other industrial sectors.  SEPA
therefore favours the retention of separate application forms but strongly
recommends that their submission is required in parallel so that each
regulatory agency receives the relevant data at the same time, allowing
effective consultation and liaison to take place. Once Local Authorities assume
a formal planning function the contents of each authority’s application should
remain in harmony.

 
 12 The claim of overlap of responsibilities and duplication of effort raised by the

industry requires closer scrutiny and perhaps indicates a more fundamental
problem that needs to be resolved. There is no justification for separate
authorities deliberating on the same issues, analysing  the same data, with the
consequent risk of arriving at different conclusions. This would appear to
reinforce the need to examine the overlap between the regulatory regimes and
more clearly to define their respective remits.  The apparent over-lap between
SEPA and Local Authorities with regard to impacts on the water environment is
a potential point of conflict.

 
 13 The standardisation of information requirements is seen as a legitimate

concern and this can quickly and easily be resolved by agreement between
authorities on the suite of data and information necessary to meet the
requirements of all. SEPA agrees that ensuring that environmental impact
assessments meet all the requirements of the appropriate authorities coupled
with a requirement to submit parallel applications will simplify the attendant
bureaucracy, reduce the risk of duplication, help streamline the process and
enhance cooperative working.  A national consensus could be sought through
the Highlands and Islands Forum on Aquaculture, possibly through the
formation of an advisory sub-committee. Such a group could provide, in
addition, a vehicle for drafting standard procedures for relevant Local
Authorities dealing with applications and a forum for investigating and resolving
potential inconsistencies between authorities which may become a problem for
the industry.

 
 Designation of SEPA as a competent authority under the Environmental
Assessment (Fish Farming in Marine Waters) Regulations 1999.

 
 14 SEPA strongly supports this proposal which will allow the agency to apply

greater influence over both the content and the quality of environmental impact
assessments and ensure that all the relevant and appropriate information is
available before SEPA makes decisions on consent applications.

 
 
 Consent Provisions under the Control of Pollution Act 1974



 
 15 The 74 Act has proved effective in allowing SEPA and its predecessor bodies

to tackle point source pollution. The transposition of the Water Framework
Directive offers an opportunity to further improve the legislative framework
established by the 74 Act while retaining its well proven regulatory principles
based on simple, targeted offences.

 
 16 SEPA strongly supports the specific proposals for improvements to the current

pollution control regime identified in the parallel consultation on the future for
Scotland’s waters and the implementation of the European Water Framework
Directive (WFD). In particular, SEPA welcomes the proposals:
• to establish a new offence of failing to comply with consent conditions
• to allow consent conditions to include consideration of assimilative

capacity and Best Available Technology
• to amend the administrative system so that advertising responsibility lies

with applicants; and that reviews of consents may be undertaken when
considered necessary and reasonable by the discharger or by SEPA

• to allow the use of sector wide rules and standard licence conditions in
the regulation of fish farming

 
 17 These proposals fit well with the improvements required to resolve the

difficulties of applying the existing provisions of the Act to fish farming activities
in floating cages.  The ability to require best available techniques as a condition
of consent would permit SEPA to influence the process which results in
emissions to the environment, rather than attempting to control pollution by
imposing restrictive conditions on the effluent alone.  This is particularly
relevant as it is difficult if not impossible to obtain a representative sample of
the effluent discharged from fish cages.

 
 The Use Of General Binding Rules
 
 18 The use of general binding rules (GBRs) [or sector-wide rules as they are

referred to in the WFD consultation document] provides SEPA with an
opportunity to apply best environmental practice simply by referring to them in
site-specific consents.   The process of establishing these may involve a public
consultation exercise allowing representations to be made about a generic
activity or practice in principle.   Once full consideration has been given to all
points of view, the resulting GBRs would be published leaving the further
consideration of individual development applications to refer only to site-
specific issues, thus simplifying and speeding up the process but retaining the
essential step of consulting local communities.

 
 Greater Flexibility through Modification and Review
 
 19 SEPA also supports the proposal to simplify the authorisation process for

routine operational changes on fish farms without the need to invoke lengthy
advertisement and consultation procedures.   This will dove-tail with the
introduction of GBRs allowing new activities or husbandry methods to be
authorised simply by adding an enabling condition to the consent, and in doing
so, binding the operator to comply with best environmental practice.

 
 20 SEPA is strongly in favour of the proposal to remove the 4-year limitation on

reviewing consents.  This is a significant barrier to effective environmental
management, is poorly related to the natural timescales of the industry and has



no precedent in any other regulatory regime.  Removal of this restriction will
allow greater flexibility for SEPA to negotiate improvements with operators
where and when necessary, thereby reducing the need for added precaution to
be built into modified consents when reviewing at minimum 4-yearly intervals.
SEPA considers that adequate safeguards can be maintained via the appeal
process where the reasonableness of consent modifications can be fully tested.

 
 New Offence Provisions
 
 21 SEPA strongly supports the proposal which would allow the breach of a

consent condition to be treated as an offence.  At present a consent breach
removes a defence to a charge of committing the principal offence of
discharging trade effluent (section 30F(3) of the 74 Act).  The prevention of
pollution, particularly from chemical discharges, requires that dischargers
comply with complex technical conditions limiting the quantities or rates of
release and also keep accurate and auditable records.   Such an offence
provision will assist SEPA in applying more effective controls on the release of
these list II dangerous substances by making it simpler to take formal
enforcement action when necessary and in accordance with SEPA’s clearly
stated enforcement policy.

 
 Powers to Issue Enforcement and “Stop” Notices
 
 22 SEPA was given powers to serve enforcement notices early in 2001 by virtue

of section 49A and B of the 74 Act.  This applies only to the contravention or
likely contravention of a consent and allows SEPA to specify remedial steps
that must be taken within a reasonable time limit to return to or maintain
compliance with the relevant conditions of the consent.

 
 23 With regard to the serving of enforcement notices covering un-consented

activities, section 46A provides a possible framework, but does not provide
powers to prevent a continuation of unauthorised activities posing a threat of
environmental damage [via the issue of a so called “stop” notice] and would
require amendment to achieve this.  The continuation of unauthorised fish
farming activities can result in significant financial gains far exceeding the
levels of fines normally imposed by the courts.  Powers to issue a stop notice in
some circumstances would provide SEPA with an additional course of action
where operators continued to act in an unlawful manner despite repeated
requests by SEPA to desist and to seek the proper consent.  There should be
no requirement for SEPA to prove significant risk of environmental damage
before issuing a stop notice if operators continue to act in such a manner.

 
 Sea Lice Control
 
 24 SEPA is of the opinion that the discharge of sea lice falls outwith the definition

of trade effluent but judicial review proceedings were dismissed before this
matter was resolved in the Court of Session.  As sea lice are natural
constituents of the plankton and may be carried into fish cages by water
currents, there would be significant difficulties in applying any meaningful or
enforceable limitations on their discharge via a consent under the present
provisions of the 74 Act.

 
 25 SEPA concurs with the Executive’s reservations on proceeding to a mandatory

approach.  However, within the limits of its regulatory remit, SEPA will work
closely with present initiatives such as the Tri-partite Working Group and the



area management agreement process to minimise the effects of sea lice on
wild stocks.

 
 26 Should mandatory controls be necessary in future, SEPA is firmly of the view

that, as an infestation of sea lice is a disease, it would be more appropriately
dealt with via a revision of the Diseases of Fish legislation.  SEPA sees little
merit in a proposal to deal with the problem under pollution control legislation
while a more relevant regulatory regime already exists. Such a proposal could
result in an incongruous situation where different parasitic infections were dealt
with by separate legislation, perhaps on the same fish farm.

 
 27 The inclusion of GBRs covering best practice in use of sea lice control

techniques has been proposed by some interested parties, SEPA has concerns
that this would inevitably result in a conflict of interest with its responsibilities in
meeting the requirements of the Dangerous Substance Directive, in terms of
the limitation on emissions of list II substances.

 
 28 The suggestion, detailed in para 34 of the consultation paper, to amend

legislation enabling sea lice treatment discharge consents to be given for
management areas rather than specific sites is strongly opposed by SEPA.
Such a proposal would be unenforceable in practice as it would be impossible
to identify in law a party or parties responsible where a breach of consent was
suspected and the responsibility for consent compliance was shared between
several companies or individuals.  It would also cut across the basic premise
that one party cannot be held liable in law for an act or omission of another.

 
 29 Although SEPA accepts and supports the principle of strategic area

management of sea lice as best environmental practice, discharge consents
issued under the 74 Act are not seen as an appropriate vehicle for enforcing
such an initiative between individual operators on an area-wide scale.

 
 The Culture Of Marine Species
 
 30 SEPA is supportive of the diversification into growing marine fish species such

as Cod, Haddock and Halibut.  Although a limited amount of production may
remain in shore-based facilities, it is expected that the bulk will be produced
from more conventional cage husbandry techniques.  The regulatory
challenges associated with marine species largely mirror those already
identified through experience with the salmon sector.  Differences in aspects
affecting environmental impact are emerging- for example, dietary differences
and early expectations on the need for and use of chemo-therapeutants.
SEPA sees no particular difficulty in regulating this sector of the industry
provided the legislative improvements identified in this response are
forthcoming.

 
 Carrying Capacity of Coastal Waters for Fish Farming
 
 31 The concept that the environment has a finite capacity to disperse and

breakdown pollutants without the onset of unacceptable conditions is now
widely acknowledged.  Specialists in the field of computer modelling have been
engaged for many years in developing simulations of natural physical and
biological processes to try to predict effects of discharges on the environment.

 
 32 SEPA supports the proposal that a small expert group be tasked with defining

environmental carrying capacity, assessing the geographic scale within which



assessment is appropriate then making recommendations on practical methods
of applying appropriate restrictions on aquaculture’s contribution to the
pressures on coastal carrying capacities.   In view of its limited remit, the Tri-
partite Working Group is not seen as the most appropriate forum, and SEPA
recommends that such a group should be set up separately, with the Fisheries
Research Service providing expertise and administrative support to a wider
group of experts.  As SEPA has much to contribute to this debate, it will expect
to play a full part in these proceedings.  SEPA supports the suggestion that
close links are maintained with the Highlands and Islands Forum on
Aquaculture on this aspect. This work must be given the highest priority as
much depends on the outcome.

 
 33 If the minimum size of farm unit for economic viability continues to rise, as

some industry representatives claim, then a move to more open high energy
areas may be one solution if there is to be a future for conventional cage
rearing.  Expansion of sites beyond the environment’s ability to assimilate
wastes must depend upon the introduction of containment systems which allow
treatment of wastes - including medicines and chemicals - before discharge,
thereby reducing reliance purely on dilution and bio-degradation.   So far, the
industry in Scotland appears reluctant to invest in the development of these
techniques.  SEPA recommends that research into such techniques should
also be allocated a high priority and proceed in tandem with the debate on
carrying capacity.

 
 
 
 A Strategy for Aquaculture
 
 34 The challenge facing the Scottish fish farming industry and the various

regulatory bodies interfacing with it should not be under-estimated.  The
industry is presently faced with the requirements of the Locational Guidelines,
the Dangerous Substances Directive, the objectives of the Tripartite Working
Group, and the codes of best practice on disease control, and yet it has plans
to expand to meet a growing demand for farmed salmon and to cut unit costs in
order to continue to compete in a global market.

 
 35 SEPA is supportive of the development of a strategy for aquaculture as a

means of progressive movement towards a sustainable future for the industry.
SEPA strongly recommends that the limitation of environmental carrying
capacity is accepted as one of the fundamental drivers of such a strategy. It is
however important that any additional restriction placed on further expansion is
based on the best scientific assessment taking account of the precautionary
principle where gaps in our understanding are clearly identified. Initially
therefore the strategy will need to reflect present understanding, invoking an
appropriate degree of precaution on future expansion while further research is
carried out.  A more complete understanding of the effects of fish farming on
Scotland’s coast should develop with the availability of new information, and
the strategy must therefore be flexible and capable of change.

 
 36 The strategy should include all the main sectors of the industry;

• marine salmon cage farms
• freshwater salmon smolt and trout farms
• shellfish farms
• marine species farming in cages and pump ashore facilities



As these separate sectors must co-exist with each other and with other
legitimate users of the marine environment, the strategy should address
potential areas for conflict and provide a framework for solving these.  In due
course such a strategy must under-pin the coastal water elements of River
Basin Management Plans under the Water Framework Directive.

37 The development and application of robust coastal zone management
techniques is seen as a fundamental part of this approach, and ways to apply
these within the legislative process need to be explored.
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WRITTEN EVIDENCE BY SCOTTISH NATURAL HERITAGE
TO THE TRANSPORT AND ENVIRONMENT COMMITTEE INQUIRY INTO

AQUACULTURE - NOVEMBER 2001

Background

SNH is the Government’s advisor on the conservation, enjoyment, and sustainable
use of the natural heritage. SNH is not formally a regulatory authority for aquaculture,
but the extent of interaction with the natural heritage, particularly with respect to
designated sites and species, has led to a close involvement with the industry.  Under
the current arrangements for aquaculture planning, SNH is consulted by the Crown
Estate on applications for seabed leases for fish or shellfish farming.  The discharge of
wastes and chemicals from fin-fish farms is regulated by SEPA under the Control of
Pollution Act (1974).  SNH is a statutory consultee for any applications which arise
within marine Special Areas of Conservation, but SEPA also seeks comments from
SNH on the majority of applications outwith these areas.  In addition, SNH has worked
with the industry on matters of mutual interest, such as the development of codes of
practice for predator control.

SNH recognises that fish farming is an industry of considerable importance to
Scotland, in many cases bringing much-needed employment opportunities to rural
areas. SNH submitted a response to the T&E committee in August on environmental
impacts of sea cage fish farming. In this response we drew attention to the various
impacts of fish farming on the natural heritage:

• the limited carrying capacity of coastal waters for fish farming especially in sea
lochs, arising from pollution, mainly caused by nutrients but also by medicines
and chemicals;

• the genetic interactions of escaped farmed fish with wild salmonid populations;
• the impact of increased sea lice density in coastal waters on wild salmonid

populations;
• issues associated with the interactions of predators and fish farms;
• the impacts of aquaculture on the character and special qualities of Scotland’s

coastal landscape; and
• the loss of wildland to new aquaculture developments.

Shellfish cultivation is generally small-scale, but locally important particularly in the
sheltered sea lochs and bays of the Northern and Western Isles making a small  but
significant positive contribution to local economies. The industry has much less impact
on the natural heritage than salmon farming, with no added chemicals or feed stuffs
and far less impact on the sea-bed. The farming of shellfish, like the harvesting of wild
shellfish, requires high water quality to ensure healthy populations and the siting of
shell and finfish farms must be carefully considered to avoid conflicts over water
quality.

SNH has previously recommended that questions over environmental sustainability of
salmon farming justified an inquiry, and that this should examine:
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• the direct and indirect impacts of marine finfish farming on the natural heritage,
including ecosystem wide assessment;

• the efficacy of the current regulatory regime;
• assessment of technical developments within the industry to mitigate impacts

on the natural heritage and wider environment; and
• the real contribution of the marine finfish industry to the rural economy of

Scotland, taking into account costs of pollution and impacts on other sectors,
including shellfish cultivation.

We therefore welcome this parliamentary inquiry.

The call for evidence identifies 6 areas the Committee intends to review and we
address each of these in turn below.

The extent to which the proposed strategy for aquaculture addresses the
concerns of relevant bodies and the extent to which it provides incentives to
encourage best environmental practices

1. Since the strategy has not yet been launched, we cannot comment on this
question in detail. However we strongly support the intention to produce a strategy,
and welcome the questions that Ministers are asking. The absence of a strong and
accountable strategic framework which is capable of guiding development to areas
and in quantities consistent with environmental capacity and the overall value of
Scotland’s natural heritage is the main obstacle to the sustainable development of
the industry.  We look forward to responding to the aquaculture strategy
consultation.

2. A strategy is needed which can manage environmental impacts of aquaculture
which are both localised (e.g. landscape and site-based nature conservation
impacts) and of a more generic and cross-cutting kind relating to water quality,
disease, and impacts upon wide-ranging species. It will need to deal with the
consequences of previous rapid development of the industry, and thus with
existing sites, not just future applications. A strategic approach will require
concerted action at a number of different levels:

• A national perspective. There needs to be (i) national spatial guidance which
indicates areas preferred for fish farming, as well as areas which are more
sensitive (along the lines of the existing locational guidelines).  But there also
needs to be (ii) an overview of planning issues at a national level, such as
might be produced in an NPPG (and needing to make clearer the relationship
between SEPA’s regulatory role and local authorities’ planning role), (iii) a
national overview of water quality issues for fish health and fish lice, and (iv) a
national approach to the licensing of new therapeutants. This national strategy
is also likely to (V) affirm the need for foodstuffs to be sourced from
sustainably-harvested fisheries, (vi) promote organic aquaculture, and (vii)
provide guidance on new species.

• Local strategies. Within areas zoned as preferred in the national perspective
there is likely to be a need for local strategies drawn up by Local Authorities.
These would be drawn up with other relevant interests, through a more formal
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basis in Local Fishfarm Frameworks, respecting COPA, planning, and other
environmental (e.g. fish health, sea lice) considerations. These should interpret
national guidance at a local level, guiding not only the number and distribution
of cages, but also providing a framework to co-ordinate the fish farm
management process, including whole-loch approaches to medical treatment
and fallowing. EIA and approval of individual applications would be undertaken
within this local strategic context. It is at this level that cumulative impacts can
be best addressed. Insofar as these will relate to the ecological quality of
coastal waters we could see Local Fishfarm Framework Plans constituting sub-
basin plans within the meaning of the Water Framework Directive.

• Best practice in individual farm management. Best practice at the level of
individual farms will be necessary. Examples of  issues to be covered here
include predator control, fish farm design (e.g. construction materials),
management of equipment (e.g. the use of well-boats), the application of
chemical treatments, dealing with escapes, feed practices, stocking densities,
etc.

3. While existing approaches go some way towards each of the above 3 components,
these elements are not yet linked into a structure capable of providing a
transparent  framework for integrating social, economic and environmental
pressures, or able to take action where necessary over existing developments
rather than just future developments. We welcome the Transport and Environment
Committee’s involvement as likely to give leadership and impetus to the search for
the necessary strategic approach.

The extent to which the current research programme recognises and addresses
the needs of relevant bodies

4. In our view the Executive’s work programme is broadly in the right direction. We
would hope that questions around assimilative carrying capacity can be addressed
through current experimental work, along with monitoring and modelling. We would
hope that site-based management can be achieved through a combination of
Framework Plans, Area Management Agreements, EIA, regulation and codes of
practice. SNH will continue to work with the Executive to achieve these ends.

5. Our concern is less about gaps in the Executive’s research programme than that a
focus on research alone could postpone management actions which need to be
taken on a precautionary basis in the absence of conclusive scientific proof. Fish
farming is an issue where scientific uncertainties prevail, for example around
cause-and-effect relationships between nutrient, pesticides and medicine release,
parasite numbers, genetic exchange and natural heritage impacts including the
decline of wild salmon. While welcoming research which could clarify these
uncertainties, we anticipate that they are not likely to be clarified unambiguously in
the near future. In addition, the current research initiatives are looking at single
issues, rather than cumulative or synergistic effects of different chemicals, or the
effects of chemicals and sea lice on wild fish. SNH considers precautionary
approaches to be necessary when there is risk of significant/ widespread/
irreversible damage to nationally or internationally significant environmental
resources, and where a causal link between activity and impact can reasonably be
suggested. SNH interprets precautionary action to include being able to adapt
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levels or locations of development, or being able to reconsider the use of
therapeutants, etc, where reasonable concern of significant impacts arise
subsequent to approval being granted. As a consequence of new national
strategies and frameworks, and carrying capacity models, there is likely to be a
requirement to consider relocation of cages, and possibly even revocation of
licences, if the current configuration of industry is found to be unsustainable and a
threat to the natural heritage. Existing regulatory approaches are often unable to
take such adaptive action. We therefore welcome the Transport and Environment
Committee’s Inquiry, which we hope will lead to a fuller appraisal of cause-and-
effect relationships, a broader consensus on the need for action, and to help build
a permissive environment for precautionary approaches.

Locational guidelines for sea cage fish farming

6. Locational guidance for fish farming is necessary in relation to several
environmental parameters:
• ensuring levels of development do not exceed the assimilative capacity of

waters for organic matter and therapeutants;
• ensuring fish farming does not adversely affect valued features of seabed

nature conservation interest;
• keeping safe separation distances between fish farms and concentrations of

natural predators;
• ensuring that activities which could adversely affect wild salmon populations

take place at a safe distance from key salmon rivers;
• guiding development location, scale and design so that it safeguards the most

valued scenic and wild land qualities of Scotland’s coastline, and so that it
relates to land- and sea-scape character, and minimises visual impacts from
settlements and popular coastal and sea-based tourist routes.

7. This locational guidance should be conveyed both through national guidelines
which indicate these sensitivities at a strategic level, supplemented through more
detailed locational guidance contained within local strategies. We welcome the
current review of the national guidelines.

8. SNH will work with the Executive to give the best available locational guidance in
relation to natural heritage interests, at both national and local levels. We would
draw the attention of the Committee to SNH’s own guidelines on siting and
designing fish farms so as to accommodate them within areas of suitable
landscape character (5th bullet in list above) (copy enclosed).

Voluntary codes of practice and Area Management Agreements

9. Reduction of environmental impacts from nutrient enrichment, therapeutant use,
and sea lice on both farmed and wild fish will require a combination of chemical,
management and biological approaches, with measures needing to be applied at
national, local and site levels.

10. Within that context, we welcome steps by the industry as a whole to reduce its
environmental impacts through voluntary codes of practice, and locally by co-
ordinating its site-based husbandry activities.
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11. We also support the principle of partnership approaches to accommodate the
interests of wild fish and aquaculture interests. However in our view the AMA
process is neither widespread enough nor producing results rapidly enough to allay
fears for wild salmon. Moreover, we have concerns that the current inability of
existing AMAs to deliver synchronised production and fallowing (because of the
expense to small operators) appears to devalue them. We would like to see the
requirement to participate in the activities associated with AMAs (synchronised
production, information exchange, etc) placed on a firmer footing (the Water
Environment Bill provides an opportunity for achieving this), and we would
encourage exploration of mechanisms to support restructuring of smaller operators
so as to deliver synchronised production. SNH would support early implementation
(sooner than WFD timescales) of statutory sector-wide rules, administered and
enforced by SEPA, as a means of controlling aquatic ecosystem impacts of marine
salmon farming (predators and notifiable diseases aside).

12. As stated above we would support SEPA’s regulatory role being extended to
include co-ordinating the processes of management at a water body level,
including operation of chemical management strategies. Co-ordinated
management offers the possibility of efficiencies in both the overall amount of
chemicals used and in the number of applications. However we remain concerned
that simultaneous area-wide treatment raises the possibility of enhanced impacts
upon non-target organisms, and we would wish to keep this area under review.

The proposed transfer of planning controls for fish farming to local authorities

13. We welcome the proposals to extend planning controls to marine fish and shellfish
farming developments in order to provide a more effective and accountable system
of regulation at a local level.  This will allow an approach to marine aquaculture
planning which integrates maritime and land based components of a development,
and will promote the incorporation of natural heritage objectives. The advantages
of the Town and Country Planning system would be that it:
• is a more widely understood system of regulation;
• provides transparent and accountable decision making;
• is a forward-looking strategic framework;
• has experience in integrating parallel consent mechanisms.

14. Within any new system of regulation we would wish to see the consent process
adopting the best elements of the Town and Country Planning system and the
existing EIA and consent arrangements administered by the Crown Estate. The
national perspective and common standards that have been applied by the Crown
Estate will provide a sound basis for the new system of regulation.

15. The Scottish Executive’s Policy Guidance Note on Marine Fish Farming provides a
national strategic framework for the siting of aquaculture. This should be revised to
take acount of the new planning role, and ideally brought within the NPPG series
so as to take account of the strong policy approach to remote coastlines in NPPG
13 and the breadth of natural heritage issues in NPPG 14, most notably in respect
of landscape and wild land. Existing planning guidelines will also require revision.
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16. Key to the functioning of the new system will be the role of forward looking plans,
currently fulfilled by the non-statutory Marine Fishfarm Framework Plans and for
developments under the Planning Acts by the statutory development plan.  Given
the need to determine planning applications in accordance with the development
plan unless material considerations indicate otherwise, the relationship between
the two plans requires clarification. We would wish to see the Framework Plan
formally adopted as supplementary planning guidance by the planning authority to
ensure that they are given appropriate weight in determining decisions.  In tandem
with this is the need for the establishment of a clear process for the inclusion of
natural heritage interests within framework plans through the expansion of NPPG
13.

17. The SEPA discharge consent process, currently executed under the Control of
Pollution Act 1974, will require integration into the new system. At present, the
restrictions of COPA in regulating marine aquaculture developments leads to
conflict with current Scottish Executive planning guidance. Specific legislation
should be drafted to regulate the control of trade effluent discharges from marine
aquaculture developments.

18. The new regulatory process should cover existing marine aquaculture
developments, with all developments having to apply for planning permission at the
renewal or modification state of their current Crown Estate lease, or by a fixed
date, whichever is the sooner. Parallel systems of operation will lead to confusion
and increase the potential for negative interaction of marine aquaculture
developments with the natural heritage.

19. To date, the expansion of the aquaculture industry has not been strategically
planned at the national level. The proposed changes offer the opportunity for this
through the development plan system. We would expect that the existing
distribution will not provide a good fit to a planned approach and there will need to
be a period of readjustment to meet the interests of the natural heritage and those
who seek to enjoy it, alongside the important social and economic roles this
industry plays.

The extent to which current regulatory systems can be harmonised and made
more effective

20. We see the issues raised by this question as being very similar to those already
covered above. While supporting the need for local authorities to have the
planning function, we also see the need for a national overview of environmental
development quality. The task of harmonising /streamlining these separate
regulatory systems, and integrating national with local interests, is best achieved
through the requirement that they be taken within clear strategic frameworks.  In
turn, the principles behind regulatory decisions need to inform the forward-planning
process, so as to guide the scale, location and design of development towards
areas which are best suited for it.

Jeff Watson
Director of Strategy and Operations (North), SNH
09 November 2001
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Subject: Report on Petition PE327 by the Blairingone and Saline Action Group

Meeting No: 30th Meeting

Date: 26 November 2001

Author: Reporter on the Petition

Introduction

1. This report considers Petition PE327 by the Blairingone and Saline Action Group
on the spreading of organic waste on land. The report addresses the specific
concerns raised by the petitioners, and sets these concerns in the context of
broader issues relating to the regulation of spreading organic waste on land.

2. The report makes recommendations for action in a number of areas, and
highlights particular problems which the Reporter believes should be addressed.
However, the Reporter believes that the Transport and the Environment
Committee is not the most appropriate body to develop a detailed plan for
implementing the recommendations made in this report. This is rather more
appropriately a task for the Scottish Executive, and other relevant public bodies,
which have the necessary specialist expertise needed for such a task, and this
report is therefore directed at these bodies.

3. The Reporter recommends that the Scottish Executive is allowed an
opportunity to reflect on the contents of this Report, before responding to
the Committee on how it intends to take account of its recommendations.

The Petition
4. The Reporter would like to acknowledge the work undertaken by the Blairingone

and Saline Action Group, and recognises and supports the measured and
professional way in which the Group has put its case to the Parliament.

Background
5. Petition PE327, which was submitted on 12 December 2000, asks the Scottish

Parliament to request that legislation be revised to ensure that public health and
the environment are not at risk from the current practice of spreading sewage
sludge and other non-agriculturally derived waste on land in Scotland. Andy Kerr
MSP was chosen by the Transport and the Environment Committee to be a
Reporter on the petition.

6. The Committee agreed terms of reference for its work on the petition, which
focussed not just on the specific issues raised by the petition, but the wider
question of the Scottish Executive’s response to SEPA’s Strategic Review of
Organic Waste Spread on Land and the adequacy of the current regulatory and
legislative framework for waste disposal in Scotland.
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7. At a meeting on 18 June 2001, the Committee agreed to invite written evidence
from a number of organisations, and that the Convener should conduct a site visit
to Blairingone and Saline and any other relevant location and that other members
would be invited to join such visits. The Committee further agreed to write to the
Health and Community Care Committee to inform its members of the Transport
and the Environment Committee’s proposed action on the petition.

Action During Summer 2001

Site Visits
8. As mandated by the Committee, the Reporter conducted a number of site visits

during the Summer Recess in relation to the petition. The Reporter first met a
number of residents living in Blairingone and the surrounding area, and
discussed their concerns relating to the spread of waste on land near their
homes. The residents’ complaints related to the possible health consequences of
the waste-spreading, as well as concerns about the odour pollution created by
the waste-spreading. The residents indicated their frustration at what they
perceived was an inadequate regulatory framework governing the spreading of
organic waste, which they felt was difficult to enforce effectively.

9. The Reporter also met with residents of Argaty, near Doune, who had contacted
the Reporter raising similar concerns about the spread of waste on land to those
expressed by the Blairingone residents. Problems cited by residents included the
odour nuisance of the waste-spreading and the noise pollution created by
spreading of waste on the land at night. Like the Blairingone residents, the Argaty
residents felt that the current regulatory framework was not protecting their
interests.

10. The Reporter concluded his series of site visits by meeting with representatives
from SEPA to discuss, among other issues, their views on the adequacy of the
current regulatory and legislative framework on organic waste-spreading. The
Reporter also met with members of the Institute of Wastes Management to
discuss their views on the petition, and in particular their views on the
recommendations in SEPA’s Strategic Review of Organic Waste Spread on
Land.

Written Evidence
11. The Reporter wrote to a number of specific organisations seeking their written

views on the issues raised by the petition, as well as issuing a general call for
written evidence. The Health and Community Care Committee was also informed
of the Transport and the Environment Committee’s actions on the petition and
given the opportunity to comment on those aspects of the petition which fell
within its remit. As yet, no response has been received from any members of that
Committee.

12. Responses to the Reporter’s call for written evidence were received from
organisations including SEPA, the Institute of Wastes Management, Friends of
the Earth Scotland, Snowie Ltd and Scottish Executive. These response were
circulated to members of the Committee in September 2001.
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Committee Meeting – October 2001
13. The Transport and the Environment Committee met following the Summer

Recess to consider the work undertaken by the Reporter. The Committee noted
the evidence received by the Committee during the Summer, and mandated the
Reporter to begin drafting a Report on the issues raised by the petition.

Possible Solutions Identified In The Petition

14. The petition set out the petitioners’ concerns relating to the health consequences
and odour and noise nuisance created by waste-spreading on land. The petition
also identified possible solutions which might address these concerns. These are
listed in the petition as “remedial action” and are set out below—

• A consistent legislative framework for all organic waste to be developed –
including statutory codes of practice;

• Regulations to cover mixed waste streams with standards for loading, treatment
and storage;

• Land management plans to be adopted for integrated use of all organic waste
and fertiliser on land;

• Blood and guts content and septic tank sludge to be prohibited from being spread
on land;

• Injection of waste into land with field drains, spreading outwith daylight hours and
spreading in designated heritage sites to be prohibited, with a view to ending the
practice of injection of waste into land;

• All information except costs to be held in the public domain;
• SEPA’s power to prosecute to be strengthened (similar to those powers held by

the Environment Agency in England);
• The “Polluter Pays” principle to be applied;
• In all cases the precautionary principle to be applied1.

15. The petition was submitted on 12 December 2000. Following the submission of
the petition there have been some attempts to address the issue of waste-
spreading on land, most notably when the Scottish Executive responded to a
report by SEPA entitled “Strategic Review of Organic Waste Spread on Land”.
The Executive’s response was issued on 22 December 2000, 10 days after the
submission of the petition.

16. The next section of this report addresses the recommendation made in SEPA’s
report; considers how SEPA’s recommendations compare to those proposed by
the petition; and examines how the Scottish Executive responded to SEPA’s
report.

SEPA Strategic Review of Organic Waste Spread On Land (OWL Report)

Background
17. SEPA’s Strategic Review of Organic Waste Spread On Land (which has become

known as the “OWL Report”) was established in January 1998, “following
widespread public concerns about potential health effects and malodour nuisance

                                           
1 Petition PE327 by the Blairingone and Saline Action Group
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created by spreading organic wastes to land”2. The aim of SEPA’s report was to
carry out a strategic review and report on the practice or spreading organic waste
to land. SEPA published the OWL Report in October 1998.

Contents of OWL Report
18. The OWL Report contained the following main recommendations—

• Recommendation 6.10 - It is recommended that a consistent legislative framework for all
organic wastes spread on land is developed incorporating relevant Codes of Practice as
necessary, with statutory status and clear definitions of agricultural benefit and ecological
improvement.

• Recommendation 6.11 - It is recommended that there should be a need to demonstrate
beneficial recycling using a specified definition of agricultural benefit or ecological
improvement. The philosophy of matching application of waste with nutrient
requirements should be incorporated for all wastes, not just sewage sludge.

• Recommendation 6.12 - It is recommended that the Regulations cover mixed waste
streams and set minimum standards for safe acceptance loadings for different wastes on
a range of soil types. Consideration should be given to utilising current databases such
as the Macualay Land Use Research Institute (MLURI) land classification survey etc.

• Recommendation 6.13 - It is recommended that minimum standards of treatment for all
wastes spread on land are stipulated, except for the majority of agricultural wastes.
Minimum storage capacity at the producer’ s site should be stipulated. The ‘Safe Sludge
Matrix’ provides a model for minimising environmental risk, by stipulating minimum
treatment standards, which should also be applied to exempt waste.

• Recommendation 6.14 - There is a need for Properly Qualified Advice (PQA) to be
readily available which will take account of nutrient requirements, inputs and adverse
components of the waste. What constitutes ‘PQA’ needs to be defined. It is
recommended that sources of PQA are identified.

• Recommendation 6.15 - In order to minimise the risk from pathogens, restrictions on
land utilisation following the application of farm wastes and exempt wastes similar to
those applied to sewage sludge are recommended. This could be partially achieved
through requiring the waste producer to prove benefit and provide proper analysis of the
waste.  There should be a statutory requirement for exempt wastes to be analysed for
chemical and microbiological parameters prior to disposal.

• Recommendation 6.16 - It is recommended that the concept of land management plans
is introduced. The term is deliberately wider than a farm nutrient plan or farm waste plan.
The plan would encompass the beneficial and detrimental aspects of all wastes going to
the farmland as well as incorporating inorganic fertiliser inputs. The responsibility for the
land management plan would rest with the landowner/occupier.

• Recommendation 6.17- The key requirement of any control system is to ensure that the
responsibility for specific actions rests with the correct person and that it is carried out.

• Recommendation 6.18 - It is recommended that a competency scheme for contractors is
introduced, similar to the WAMITAB qualification for waste management licence

                                           
2 Scottish Executive submission to the Committee – 7 September 2001
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operators.

• Recommendation 6.19 - It is recommended that the following wastes are not spread on
land:  Blood and gut contents from abattoirs.

• Recommendation 6.19 - It is recommended that the following wastes are not spread on
land:  Septic tank sludge.

• Recommendation 6.20 - It is recommended that the following practices are prohibited:
Injecting wastes in land with field drains.

• Recommendation 6.20 - It is recommended that the following practices are prohibited:
Spreading outwith daylight hours.

• Recommendation 6.20 - It is recommended that the following practices are prohibited:
Spreading in designated heritage sites.

• Recommendation 6.21- A suggested scheme of regulation is presented and it is
recommended that consideration is given to developing and refining it.

• Recommendation 6.22 - It recommended that a charging scheme is developed to effect
the regulation through SEPA3.

19. The Reporter notes that many of the recommendations in SEPA’s report are
similar to the solutions proposed by the petitioners. From discussions with the
petitioners and other local residents, it is clear that they are in agreement with
many of the OWL Report’s conclusions. Many residents, for example, expressed
strong support for the idea that “it should be a requirement on the waste producer
to demonstrate agricultural or ecological value prior to any application of the
material to land, rather than a reactive regime with SEPA having to demonstrate
the negative”4. From discussions with residents, it seems that implementation of
SEPA’s recommendations in full would go some way to addressing their
concerns.

20. A key issue therefore is how the Scottish Executive responded to the OWL
Report. The next section of this report addresses the extent to which the
Executive was willing to implement the OWL Report recommendations, and, if the
Executive chose not to implement particular recommendations, were its reasons
for not doing so reasonable.

Scottish Executive’s Response to OWL Report

21. The Scottish Office carried out a public consultation on the recommendations in
the OWL Report in April 1999 and, on 22 December 2000, Sam Galbraith MSP,
the then Environment Minister, formally responded to the OWL Report in an
answer to a Parliamentary Question by Maureen Macmillan MSP.

22. The Executive indicated that many of SEPA’s recommendations would be
included in proposed amendments to the Waste Management Licensing

                                           
3 Strategic Review of Organic Waste Spread On Land (OWL Report) – October 1998 – pp 53 - 55
4 OWL Report
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Regulations (WMLR). Specifically, the following measures were proposed by the
Executive—

• The introduction of a consistent legislative framework for all organic wastes
spread on land;

• A requirement for those intending to spread organic wastes to demonstrate to
SEPA the agricultural benefit or improvement for animal and plant communities;

• Restrictions on land utilisation following the application of wastes to prevent harm
to health;

• Wastes to be analysed for chemical and microbiological parameters prior to
spreading;

• A prohibition on spreading of septic tank sludge on land;
• A requirement for a waste producer who wishes to recycle organic waste to land

to provide an audit trail which SEPA can assess; and
• A charging scheme to be developed by SEPA to recover the cost of inspections

from those seeking the exemption5.

23. According to the Scottish Executive submission to the Committee, the Executive
is currently preparing draft amendments to the WMLR and an accompanying
consultation paper, which is expected to be issued in early 2002. As well as
waste spreading to land and blood and gut contents, the amendments to the
regulations will cover many topics, and will address the interests of many areas of
the community including farming, construction industry, composters, abattoirs
and the retail trade as well as the interests represented by the petitioners. The
then Minister for Environment wrote that “the amendments being considered, if
adopted, would implement the bulk of the recommendations in SEPA’s Review”6.

Petitioners’ Response to the Scottish Executive’s Announcement
24. Following the publication of the Executive’s response on 22 December 2000, the

petitioners made a supplementary statement to the Public Petitions Committee,
on the extent to which the Executive was addressing their concerns.

25. The petitioners indicated that they were “encouraged”7 at the measures proposed
by the Executive.

26. The Reporter is encouraged by the measures as well, and looks forward to the
publication of more detailed proposals in the consultation. However, the Reporter
would be concerned if the timetable for taking forward amendments to the Waste
Management Licensing Regulations was to slip. The Reporter notes that it has
been over 3 years since the publication of the OWL Report, and that communities
such as Blairingone have been waiting for action for some time.

27. The Reporter therefore recommends that the proposals to amend the Waste
Management Licensing Regulations are taken forward with urgency.

                                           
5 Written Answer to Maureen Macmillan MSP – 22 December 2001
6 Written Answer to Maureen Macmillan MSP – 22 December 2001
7 Petition PE327 –  Supplementary submission – 2 February 2001
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28. While the petitioners were encouraged by some elements of the Executive’s
announcement, they identified in their supplementary statement a number of
outstanding points of concern, which they felt still had to be addressed by the
Executive. These points are considered in the next section of this report.

Outstanding Concerns

Sewage Sludge
29. The petitioners’ supplementary statement stated “there is no mention of sewage

sludge in the Minister’s statement. Whilst treatment plants are being built, it is not
clear when they will be available, or what further precautions will be necessary to
ensure that the output material can be safely recycled on land”8.

30. SEPA currently regulates the recycling of sewage sludge to agricultural land
under the Sludge (Use in Agriculture) Regulations 1989 (as amended in 1990),
which are complemented by the “Code of Practice for Agricultural Use of Sewage
Sludge 1996”. The Code is designed to ensure that when sludge is used in
agriculture: (a) there is no conflict with good agricultural practice; (b) the long
term viability of agricultural activities is maintained; (c) public nuisance and water
pollution are avoided;  and (c) human, plant and animal health is not put at risk.

31. “The Safe Sludge Matrix” provides guidance setting out levels of treatment for
sewage sludge. It was agreed in December 1998 between Water UK
representing the UK water and sewerage operators and the British Retail
Consortium (BRC) representing the food industry. The Safe Sludge Matrix
phased out the use of untreated sewage sludge used on food crops from the end
of December 1999, banned the use of untreated sewage sludge for agricultural
use from the end of 2001 and introduced a range of cropping and grazing
restrictions for the use of two levels of treated sludge.

32. The Safe Sludge Matrix seems potentially to be a more robust set of guidelines
than the 1989 Regulations. SEPA descibe it as “more of contemporary
benchmark for the safe spreading of sewage sludge”9. However, the Safe Sludge
Matrix is at present a set of non-statutory guidelines. The Reporter therefore
welcomes a commitment of the Scottish Executive to revise the Sludge (Use in
Agriculture) Regulations 1989 to introduce the Safe Sludge Matrix on a statutory
basis, and to include additional provisions such as incorporating septic tank
sludge in the revised Regulations, and updating the 1996 Code of Practice.
These proposals are backed by SEPA, who strongly support implementing the
Safe Sludge Matrix on a statutory basis.

33. The Executive has indicated that the revised regulations to put the Safe Sludge
Matrix on a statutory basis, and the revised Code of Practice, will be introduced in
Scotland in early 2002, following a consultation. The Reporter welcomes this
development, but recommends that this process is quickly taken forward.

                                           
8 Petition PE327 –  Supplementary submission – 2 February 2001
9 SEPA Submission – 5 September 2001
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Spreading of Blood and Guts
34. The petitioners’ supplementary statement comments that “the way forward for

blood and guts remains unclear. Abuse of the PEPFAA code for this material is
currently widespread. We look forward to the joint report on this issue in the
spring”10.

35. Turning firstly to the petitioners’ comments on the spreading of blood and gut
contents from abattoirs, the Executive’s response to the OWL Report was that
this issue would be dealt with in the light of the report due to be published by the
E-Coli Task Force. The Task Force Report was published on 4 July 2001, and a
response is expected soon.

36. However, a likely way forward on this issue is suggested by the Executive’s
submission, which highlights the fact that Scotland is expected by Summer 2002
to implement the EU Animal By-Products Regulation (2000/0259 (COD)). This
Regulation will cover how to deal with blood and gut contents from abattoirs and
will require treatment of blood, or mixtures of blood and gut contents (by either
rendering, incineration, a biogas process or composting) before spreading on
land. The Regulations do not require treatment of gut contents from animals
passed fit for human consumption, but requires that the gut contents be spread
only to non-pasture land. SEPA have said that the implementation of the
Regulations “will address SEPA’s principal concerns in this area”11.

37. The Reporter would welcome a move to implement the EU Animal By-
Products Regulation.

38. Turning secondly to the petitioners’ comments on the “PEPFAA” code, this refers
to the Prevention of Environmental Pollution From Agricultural Activity (PEPFAA)
Code of Good Practice (Scottish Office Agriculture, Environment and Fisheries
Department, SOAEFD, July 1997) which provides guidance on storage and
spreading of sewage sludge.

39. SEPA has indicated that “its principal concern is the lack of statutory force of the
Code and the over-reliance on a voluntary approach”12. A recent study of farming
practices in Ayrshire, for example, indicated that only 57 per cent of farmers
surveyed had a copy immediately to hand.

40. The PEPFAA Code is due to be revised by the end of March 2002. SEPA, as a
member of the Scottish Agricultural Pollution Group (SAPG) which assists the
Scottish Executive in writing the Code, has indicated that it will play a positive
role in ensuring that environmental protection advice is actively promoted to
farmers via the Code.

41. SEPA have indicated that they aim to improve the overall effectiveness of the
codes of practice and to move away from the voluntary basis of guidance. The

                                           
10 Petition PE327 –  Supplementary submission – 2 February 2001
11 SEPA Submission – 5 September 2001
12 SEPA Submission – 5 September 2001
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Reporter supports SEPA in this objective of strengthening the guidance,
and hopes that this might reduce the sort of abuse of the PEPFAA Code
identified by the petitioners.

Injection of Material to Land with Field Drains
42. The petitioners’ supplementary statement notes that there will be “no change to

the injection of material to land with field drains. What we seek is a means to
prevent the spreading of wastes on water logged land, leading to run off from the
surface or through field drains. This is widely prevalent at present. Again the
PEPFAA code is routinely ignored, since operators have no incentive to follow it,
indeed it is frequently inconvenient for them to do so.13”

43. The OWL Report recommended prohibiting injecting wastes in land with field
drains, as field drainage systems provide a potentially rapid means of transfer of
pollutants to the aquatic environment.

44. The Executive’s submission states that it was considered impracticable to prohibit
injecting on agricultural land with field drains since nearly all fields used for
agriculture contain field drains. However, the Executive does note that it is an
offence to cause environmental pollution under the Environmental Protection Act
1990, and any operator spreading wastes to land must therefore take action to
prevent it. The Executive also points to the PEPFAA Code which, while non-
statutory, does provide good practice guidance to help operators avoid pollution.

45. The Reporter considers that although the protection offered by the Environmental
Protection Act is important, it is a “reactive” solution to the problem of
environmental pollution. It is necessary to prove that an offence has taken place
to obtain a prosecution, which might not be straightforward or quick. In addition,
the non-statutary nature of the PEPFAA Code means that it has obvious
limitations in preventing environmental pollution.

46. While the Reporter does support the Executive’s view that a blanket ban on
injecting wastes in land with field drains might be impracticable, the Reporter
believes that more can and should be done to minimise the potential negative
environmental  consequences of injecting waste. SEPA, for example, hopes that
the revision of the PEPFAA Code will allow more effective advice to be given on
avoiding pollution from the injection of organic waste into field drains. The
Reporter supports a revision of the PEPFAA Code to include better
operational guidance on waste injection.

47. SEPA have also indicated that there is scope for a review of the practice of
injecting waste in land with field drains to draw up safer operating rules and
criteria for site selection.

48. The Reporter recommends that a review of injecting waste in land with field
drains should be established along the lines proposed by SEPA, and that
this review should consider possible changes in regulations to address the
health and environmental concerns arising from the practice.

                                           
13 Petition PE327 –  Supplementary submission – 2 February 2001
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49. In this context, the Reporter welcomes the approach of the Institute of Wastes
Management which commented in its submission to the Committee that “perhaps
the best approach is for the contractor to demonstrate through a comprehensive
risk assessment that his method of disposal/injection will not lead to runoff
problems”14. This would shift the burden of proof away from SEPA needing to
prove that injection of waste is causing pollution, to the contractor needing to
prove that the injection will not cause pollution. The Reporter strongly supports
this principle.

Odour Nuisance
50. The petitioners’ supplementary statement notes that “there is no mention of odour

nuisance. This remains a regular concern in many communities”15.

51. From the evidence taken from local residents, odour nuisance caused by waste
spreading on land can be a serious problem. Some residents of Blairingone
described an odour so extreme that they felt physically sick.

52. The Waste Management Licensing Regulations state that the disposal or
recovery of waste should be without “causing nuisance through odours”.
However, there have been problems defining what constitutes an odour that is
creating a nuisance. Local authorities and SEPA apply a generally accepted
‘three test criteria’ in order to assess nuisance: persistence, intensity and
durability. In carrying out its investigations, SEPA suggest that they always need
to have corroboration from two SEPA witnesses, or other independent witnesses,
if at all possible. SEPA admit that “it is not often that SEPA is able to substantiate
an odour complaint and find that a nuisance has occurred with respect to the
satisfying of the relevant objectives”16. This is the cause of much frustration
among local residents affected by odour nuisance.

53. The Scottish Executive’s submission indicates that the Executive hopes that
proposed changes to the controls over spreading waste on land will prevent
these activities producing unacceptable odours. The submission notes that many
of the complaints about odours from spreading waste on land appear to relate to
the spreading or injecting of blood or sewage sludge. In the future, according to
the Executive, more rigorous treatment of these wastes will have to take place
before they are spread on land, and so odour problems will reduce. The
Executive also points out that separate statutory controls, through local
authorities, already exist to stop unacceptable odours that are occurring,
although, as discussed above, it is often difficult to substantiate an odour
complaint.

54. The Reporter concedes that the new controls over the spreading of waste to land
may go some way to addressing odour complaints. However, the Reporter
remains concerned that should odour complaints continue, the methods of

                                           
14 Institute of Wastes Management submission – 4 September 2001
15 Petition PE327 –  Supplementary submission – 2 February 2001
16 SEPA Submission – 5 September 2001
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substantiating a complaint, which is the first step to resolving the problem, are not
satisfactory.

55. The Reporter believes that the current system for dealing with odour
complaints is not effective and needs to be improved. The Reporter
recommends that the Scottish Executive should investigate more effective
mechanisms for substantiating genuine odour nuisances, with a view to
changing the current system so it is more responsive to residents’
complaints.

Spreading Material at Night
56. The final issue identified in the petitioners’ supplementary statement is that the

Executive has taken no action on the problem of waste spreading at night. The
petition highlights the problem of heavy traffic through villages at night, and
suggests that the delivery of material to site should be a daytime activity”17.

57. The Scottish Executive’s submission to the Committee indicated that prohibiting
spreading outwith daylight hours would not be taken forward at present since it
could be a practical disadvantage to Scottish farmers because of the shorter
winter daylight hours in Scotland. The Executive commented that complaints
about heavy traffic at night were a matter for the Road Traffic Authority, in this
instance the local authority, to form an initial view on. The Road Traffic
Regulations Act 1984 has a provision for the prohibition or restriction of use of
vehicles on roads of certain classes.

58. SEPA point to a number of disadvantages to spreading outwith daylight hours.
These include the potential inability of contractors to properly control their
operations at night or to be able monitor any off-site impacts that might arise
through spreading activities, for example, causing pollution of local watercourses.
There are also potential noise and nuisance implications from undertaking such
activities in hours of darkness due to the operation of machinery.

59. SEPA seem unconvinced by the Executive’s argument that spreading outwith
daylight hours could be a practical disadvantage to Scottish farmers. SEPA
suggests that landspreading activities could be timed during the year to coincide
with the Summer months. In addition, during these months, SEPA point out that
Scottish farmers actually have more daylight hours available to them than their
Welsh and English couterparts. Finally, SEPA note that the need for landowners
to spread for crop requirements, which represent a suitable organic waste
application under the PEPFAA Code, is not likely to be as necessary during
Winter months as in the Summer.

60. On this issue, the Institute of Wastes Management commented that “there may
be a case that organic spreading should fit with the farmer’s operations. However
we believe that spreading should only be undertaken outwith daylight hours with
the express permission of SEPA where supported by a reasoned argument for
doing so”18.
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61. The Reporter is not convinced by the Executive’s reasons for not taking forward
SEPA’s recommendations to ban spreading outwith daylight hours. The Reporter
therefore recommends that spreading outwith daylight hours should be
prohibited.

Other Issues

62. The Reporter has identified two other relevant points arising from the evidence-
taking on the petition. These are set out below.

Land Management Plans
63. The OWL Report advocated the establishment of land management plans.

SEPA’s submission suggests there might be a number of advantages associated
with such plans. SEPA suggests that they were “intended to allow a greater
degree of awareness, on behalf of land users and contractors, as to what wastes,
and bought in sources of nutrients, have been applied to land. The evidence
suggests that the preparation and implementation of such plans can result in
financial savings rather than act as an unwelcome additional burden on the
farming sector”19.

64. The Executive’s response on this issue was set out in the Written Answer to
Maureen Macmillan MSP. The then Minister for Environment wrote “the
Executive will continue to work to promote better planning of farm activities to
prevent adverse impacts on the environment. However, the Executive’s
Prevention of Environmental Pollution from Agricultural Activity (PEPFAA) Code
already provides good practice advice to farmers”20.

65. The Reporter has an open mind on the possible advantages and disadvantages
of land management plans. However, the Reporter believe does not believe that
the Executive’s response directly addresses the merits or otherwise of such
plans. The Reporter recommends that the Executive provides a fuller
response setting out the reasons why the concept of land management
plans was rejected, and that this process should involve consultation with
all relevant parties.

Blairingone Investigation Group
66. SEPA’s submission makes reference to the fact that SEPA has contacted the

Scottish Centre for Infection and Environmental Health and area Health Boards
with a view to forming an investigation team to address the specific concerns of
the residents of Blairingone. SEPA states that ”the findings of this group should
assist in determining whether public health has been affected by the spreading
activities in the area”21.

67. The Reporter welcomes this development, but is keen that the group should
operate as transparently as possible. The Reporter recommends that the

                                           
19 SEPA Submission – 5 September 2001
20 Written Answer to Maureen Macmillan MSP – 22 December 2001
21 SEPA Submission – 5 September 2001
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terms of reference of this group, and the findings of this investigation team,
are made available to the Blairingone and Saline Action Group and are
made public.

Conclusion and Recommendations

68. The Reporter is grateful to the Blairingone and Saline Action Group for helping to
highlight a number of unacceptable practices relating to the spreading of waste
on land. Residents have raised serious concerns relating to the health effects and
odour and noise nuisance created by these practices. The Reporter was
surprised and concerned to learn, for example, that it is currently legal for large
volumes of blood and guts contents to be spread directly onto land adjacent to
housing at 3 am in the morning.

69. The Reporter believes the current regulatory framework, which allows such
practices to continue, is inadequate. Maintaining the status quo is not
acceptable.

70. The Reporter recognises that some solutions will rely on changes to regulations
which will should be take place next year, such as the amending of the Waste
Management Licensing Regulations, the introduction of the Safe Sludge Matrix
on a statutory basis, and the implementation of the EU Animal By-Products
Regulation. The Reporter suggests that the Committee should keep a
watching brief on the progress of these changes during the course of next
year.

71. However, the Reporter considers that this regulatory change does not go
far enough. On several issues, highlighted in this report, further change
needs to take place. In particular, the following recommendations have been
made —

• The Reporter recommends a revision of the PEPFAA Code to include better
operational guidance on waste injection. (paragraph 46)

• The Reporter recommends that a review of injecting waste in land with field
drains should be established, and that this review should consider possible
changes in regulations in order to address the health and environmental
concerns arising from the practice. (paragraph 48)

• The Reporter recommends that the Scottish Executive should investigate more
effective mechanisms for substantiating genuine odour nuisances, with a view to
changing the current system so it is more responsive to residents’ complaints.
(paragraph 55)

• The Reporter recommends that spreading outwith daylight hours should be
prohibited. (paragraph 61)

• The Reporter recommends that the Executive provides a fuller response setting
out the reasons why the concept of land management plans was rejected, and
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that this process should involve consultation with all relevant parties. (paragraph
65)

• The Reporter recommends that the terms of reference of group established by
SEPA on Blairingone, and the findings of this investigation team, are made
available to the Blairingone and Saline Action Group and are made public.
(paragraph 67)

72. This report makes a number of recommendations on the issues raised by Petition
PE327 by the Blairingone and Saline Action Group. These are set out in bold text
in this report, and in the paragraphs above. The Committee is invited to
consider these comments and recommendations and agree the contents of
this report.

Andy Kerr MSP
Reporter


