
J2/02/43/A

JUSTICE 2 COMMITTEE

AGENDA

43rd Meeting, 2002 (Session 1)

Wednesday 20 November 2002

The Committee will meet at 9.45 am in the Chamber, Assembly Hall, The Mound,
Edinburgh.

1. Crown Office and Procurator Fiscal Service inquiry: The Committee will
consider the reporter’s remit.

2. Subordinate Legislation: The Committee will consider the following negative
instrument—

The Discontinuance of Legalised Police Cells (Ayr) Rules 2002 (SSI
2002/472).

3. Criminal Justice (Scotland) Bill: The Committee will consider the Bill at Stage 2
(Day 3).

Gillian Baxendine
Clerk to the Committee, Tel 85054



The following papers are enclosed for this meeting:

Item 2 – Subordinate Legislation

SSI and Clerk note J2/02/43/1

Item 3 – Criminal Justice (Scotland) Bill

Executive note on disposal in the case of insanity J2/02/43/2
Executive note on mentally disordered offenders J2/02/43/3

Papers not circulated:

Item 2 – Criminal Justice Bill: Members are reminded to bring with them copies of the
Bill and Accompanying Documents, available from Document Supply Centre or at
the following website: http://www.scottish.parliament.uk/parl_bus/legis.html#50,
together with any papers from the Stage 1 process that are considered relevant
(such as the Committee’s Stage 1 Report).  Copies of the Marshalled List will be
available from Document Supply on Tuesday morning and will also be available at
the meeting on Wednesday.  A list of groupings will be available at the beginning of
the meeting and be circulated directly to members on Tuesday.

http://www.scottish.parliament.uk/parl_bus/legis.html#50
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The Discontinuance of Legalised Police Cells (Ayr) Rules 2002 (SSI 2002/472)
Note By the Clerk

The Instrument

The purpose of this instrument is to discontinue the status of the police cells at Ayr
police station from that of Legalised police cells (LPC).  The Strathclyde Joint Police
Board, the police authority in charge of the prison, have requested that they be
legally discontinued as the facility is seldom used.  The legalised police cells at Ayr
will cease to be legal prison cells on 30 November 2002.

Members might recall a similar order being noted by the Committee in relation to the
LPC at Portree in March 2001.

Procedure

The Justice 2 Committee has been designated lead Committee and is required to
report to Parliament by 25 November 2002.

The Subordinate Legislation Committee considered this instrument on 5 November
2002 and had no comment to make.

The instrument was laid on 25 October and will come into force on 30 November.
Under Rule 10.4, the instrument is subject to negative resolution procedure - which
means that the Order remains in force unless the Parliament passes a resolution, not
later than 40 days after the instrument is laid, calling for its annulment.  Any MSP
may lodge a motion seeking to annul such an instrument and, if such a motion is
lodged, there must be a debate on the instrument at a meeting of the Committee.

14 November 2002 Clerk to the Committee
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Criminal Justice (Scotland) Bill

Executive note on disposals in cases where the accused is found to be insane.
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CRIMINAL JUSTICE (SCOTLAND) BILL
DISPOSAL OF CASE WHERE ACCUSED IS FOUND TO BE INSANE

The statutory arrangements covering cases where the accused is found to be insane are
contained in Part VI of the Criminal Procedure (Scotland) Act 1995 ( the 1995 Act)–
sections 54 –57.

Section 54 of the 1995 Act provides that where the court is satisfied that an accused’s trial
cannot proceed or, if commenced cannot continue, because the accused is insane, it shall
make a finding to that effect and order an examination of the facts under section 55 of the
1995 Act.  Until the examination of facts is concluded, the accused may be  remanded in
custody, admitted to bail or admitted to hospital under a ‘temporary hospital order’.

Following an examination of the facts, the court may make a finding (under section 55) that
the accused did the act or made the omission constituting the offence and on the balance of
probabilities, there are no grounds for acquitting him.  However, section  55 also provides
that if the court, following an examination of the facts, is not satisfied that the accused
committed the offence and is satisfied that there are grounds for acquitting him it shall acquit
that person.  If it appears to the court that the person committed the criminal act but was
insane at the time it shall acquit the person and state that the acquittal is on grounds of
insanity.

Section 57(2) of the 1995 Act provides that where a person is dealt with under section 54 or
55 of the 1995 Act it may:

• Make a hospital order (section 58 of the 1995 Act).

• In addition to a hospital order make a restriction order (section 59 of the 1995 Act).

• Make a guardianship order
• Make a supervision and treatment order (a community disposal where an insane person

does not meet the tests for a hospital order- Schedule 4 of the 1995 Act).

• Make no order.

However, where the charge is murder, section 57(3) requires that the court must impose a
hospital order and a restriction order (the consequence of the proposed repeal of section 57(3)
in the Criminal Justice (Scotland) Bill is discussed below).

New Proposals
Criminal Justice (Scotland) Bill

Section 2 of the Criminal Justice (Scotland) Bill as presently drafted makes 2 separate
provisions relating to accused dealt with on grounds of insanity.

1.  It adds the Interim Hospital Order to the list of disposals available to the court under
section 57 of the 1995 Act when dealing with a person acquitted on grounds of insanity under
sections 54 or 55 or where the court had made a finding of insanity under section 55. [The
objective is to enable a thorough assessment to be made about the person’s mental disorder
and level of risk.  This reflects MacLean Committee’s recommendation 32.]



INSANITY.DOC

2. Where the assessment report prepared under the Interim Hospital Order finds that the
offender poses a high risk to the public and meets the criteria for detention under the Mental
Health (Scotland) Act 1984, the court must make a hospital order with a restriction order
(sections 58 and 59 of the 1995 Act).  [This reflects MacLean committee recommendation
33.]

As highlighted above, section 57(3) of the 1995 Act requires the court when dealing with a
person acquitted on grounds of insanity where the crime is murder to make a hospital order
and a restriction order.  Amendments 33 and 34 to the Criminal Justice Bill have the effect of
removing the mandatory requirement.  The practical effect is that the court will have
available to it the disposals at section 57(2) for all cases dealt with on grounds of insanity,
regardless of the crime involved.

Mental Health Bill

The Mental Health Bill will amend the disposals available for insane offenders to link them
to the new disposals being introduced for other mentally disordered offenders. Hospital
orders and hospital orders with restrictions will be replaced by compulsion orders and
compulsion orders with restrictions, and the requirements for evidence to obtain such orders
will be the same (two medical recommendations and a report by a mental health officer). The
temporary hospital order which may be imposed pending completion of the examination of
facts will be replaced by assessment orders and treatment orders. Supervision and treatment
orders and guardianship orders are unaffected.



CRIMINAL JUSTICE (SCOTLAND) BILL

PURPOSE AND EFFECT NOTE
AMENDMENTS: NUMBERS 33 & 34

DISPOSAL OF CASE WHERE ACCUSED FOUND TO BE INSANE

BACKGROUND

1. Section 57 of the Criminal Procedure (Scotland) Act 1995 (“ the 1995 Act”) deals
with the disposal of cases where the accused is found to be insane. It applies where a person
is:

- under section 54(6) acquitted on the grounds of insanity at the time of the act (or
omission) but is nonetheless fit to plead;

- under section 55(3) not fit to plead and following an Examination of the Facts is acquitted
on the grounds of insanity at the time of the act or omission;

- under section 55(2) not fit to plead and following an Examination of the Facts, a court is
satisfied that the accused did the act (or omission) constituting the offence and (on the
balance of probabilities) there are no grounds for acquittal.

2. Section 57(2) provides that subject to subsection (3) the court may as it thinks fit
make:

- a hospital order;

- in addition to a hospital order, a restriction order;

- a guardianship order if the person is certified incapable under the Adults with Incapacity
(Scotland) Act 2002;

- a supervision and treatment order;

- no order.

3. Section 57(3) provides that where the charge is murder the court shall make a hospital
order and a restriction order.

PURPOSE

4. Amendments 33 and 34 remove the restriction on the court’s power when dealing
with cases of insanity where the charge is murder. The court will be able to apply any of the
disposals available under section 57(2) as it considers appropriate. It is intended that the
change will ensure compliance with Article 5 of the ECHR – right to liberty and security.



CONSULTATION

5. The Millan Committee which reviewed the Mental Health (Scotland) Act 1984
addressed the question of murderers found insane at the time of commission of the offence in
their second consultation exercise. They asked recipients if they supported an amendment to
the 1995 Act to make people who commit homicide and who are acquitted by reason of
insanity, subject to the same range of disposals as others acquitted by reason of insanity.
Respondents to the consultation who replied to this question were generally supportive of the
proposal. These included the British Medical Association, the Faculty of Advocates and the
Mental Welfare Commission for Scotland.

6. In its report to Scottish Ministers published in January 2001, the Millan Committee
recommended that the range of disposal available to a court in relation to a person charged
with murder and acquitted by reason of insanity should be the same as for persons charged
with other offences who are acquitted on that basis.

EFFECT

Amendments 33 and 34

7. Section 2 of the Bill as drafted amends section 57 of the 1995 Act to provide that in
addition to the disposals currently available under this section the court will also have the
option of imposing an interim hospital order (IHO). Section 2 also inserts new subsection
(3A) into section 57 which provides that where the court, having regard to the assessment
report produced under the IHO, considers, on the balance of probabilities, that an offender is
high risk and that the level of risk relates directly or in significant part to a mental disorder it
must impose a hospital order with restrictions.

8. Amendments 33 and 34 amend section 2 by removing the existing section 57(3) (the
mandatory requirement on disposals in cases of insanity where the crime is murder). For
strictly drafting purposes, the provisions relating to the disposal of an offender who is
considered, following an assessment under an interim hospital order to be high risk will
become section 57(3). This measure does not replace the provision that is being replaced.

MENTAL HEALTH (SCOTLAND) BILL

9. The Mental Health (Scotland) Bill currently before the Parliament will also amend
section 57 of the 1995 Act. Section 95 of the Mental Heath Bill provides for a new
compulsion order to replace the hospital order. The order requires reports from two medical
practitioners (one being an experienced psychiatrist), together with a report from a mental
health officer. The compulsion order (with a restriction order in appropriate cases) will be
available where the court makes a finding of insanity and these evidential requirements are
satisfied. Amendments will be brought forward at Stage 2 of the Mental Health Bill to clarify
the operation of the new order in insanity cases.
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Criminal Justice (Scotland) Bill

Executive note on the treatment of mentally disordered offenders.
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CRIMINAL JUSTICE (SCOTLAND) BILL
TREATMENT OF MENTALLY DISORDERED OFFENDERS

This note sets out the statutory arrangements for dealing with mentally disordered offenders.
The proposals in the Criminal Justice (Scotland) Bill and the Mental Health (Scotland) Bill
build on the existing provisions in Part VI of the Criminal Procedure (Scotland) Act 1995.

Existing Provisions

Pre conviction

Section 52 of the 1995 Act gives the court the power to commit an accused to hospital who
appears to the court to be suffering from a mental disorder.  The court cannot commit without
evidence from a medical practitioner. This power may be exercised before the trial
commences or during the trial.

The purpose of the order is to allow the accused person to receive treatment pending the
conclusion of criminal proceedings. It does not affect the final disposal.

Post conviction but pre-sentence

Before proceeding to a final disposal, the court may make an Interim Hospital Order under
section 53 of the 1995 Act to assess and if possible, treat the offender. The order shall be in
force for such a period that the court specifies of up to 12 weeks but can be renewed for
further periods of up to 28 days. An interim hospital order shall not continue in force for
more than twelve months in total.. An interim hospital order cannot be made unless the court
is satisfied, on the written or oral evidence of two medical practitioners, that the offender is
suffering from a mental disorder and that there is reason to suppose that it is appropriate for a
hospital order to be made. In addition, it is necessary for the hospital to be specified in the
order and that the hospital is available for admission before an IHO is made.  The court is
unable to make any other order or pass any sentence upon the accused whilst an IHO is in
force. Where an IHO ceases to have effect the court can either deal with the offender through
the mental health route (as described below) or impose a conventional sentence.

Final disposal

Section 58 of the 1995 Act provides that where a person who is convicted of a criminal
offence in the High Court or the sheriff court and there is medical evidence that the offender
meets the criteria for detention under the Mental Health (Scotland) Act 1984, the court can
make a hospital order or guardianship order.In addition to a hospital order under section 58,
the court may impose a restriction order undersection 59 of the 1995 Act.

Under section 59A of the 1995 Act, The court may, in respect of an offence punishable by
imprisonment, in addition to any sentnce of imprisonment, make a hospital direction.  The
hospital direction may not be made unless the court is satisfied on thew written or oral
evidence of two medical practitioners that the grounds set out in section 17(1) of the Mental
Health (Scotland) Act 1984 apply.  In addition, the medical practitioners must each describe
the offender as suffering from the same mental disorder and the hospital to be specified in the
direction can admit the offender within 7 days of the direction being made.



MDO.DOC

All of these final disposals require written or oral evidence of 2 medical practitioners.

As illustrated below, subject to the unique risk assessment requirements, the new sentence of
an OLR works with the Part VI provisions in the same way as existing sentences.

New Proposals

Criminal Justice (Scotland) Bill

Section 1 of the Bill inserts new section 210D into the 1995 Act.  This provides that the
court shall make a risk assessment order where

• an offender has been convicted of a sexual offence (as defined by section 201A (10) of
the 1995 Act), a violent or life endangering offence (or it appears to the court that the
nature or circumstances of the offence are such as to indicate a propensity to commit such
an offence), if it considers that

• the person may meet the risk criteria at section 210E, unless

• the court makes an interim hospital order in respect of the person; or
• the person is subject to an order for lifelong restriction previously imposed.

Following the IHO and assessment of risk the court has the following options.

Where the offender meets the ‘Risk Criteria’ at section 210E of the Bill

• Not mentally disordered– an OLR. (new section 210B)

• Mentally disordered (but the mental disorder does not meet the criteria for detention
under the Mental Health (Scotland)Act 1984 (MHA)- e.g it is an anti-social personality
disorder which is “not treatable” ) -  an OLR. (new section 210B)

• Mentally disordered (where the mental disorder meets the criteria for detention under the
Mental Health (Scotland) Act 1984) - an OLR with a hospital direction (new section
210B read alongside section 59A of the 1995 Act).

Where the offender does not meet the Risk Criteria at section 210E

• Not mentally disordered– any competent court disposal.

• Mentally disordered but does not meet the criteria for detention under the Mental Health
(Scotland) Act 1984- any competent court disposal.

• Mentally disordered and meets MHA detention criteria, where offending behaviour is
related to treatable mental disorder –hospital order or hospital order with restrictions
(sections 58 and 59 of 1995 Act).
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• Mentally disordered and meets MHA detention criteria, where offending behaviour not
directly related to treatable mental disorder- prison sentence plus hospital direction
(section 59A of 1995 Act).

Mental Health (Scotland) Bill

Replaces pre-conviction committal under section 52 with Assessment and Treatment Orders
(section 92)

Replaces hospital orders with compulsion orders, and interim hospital orders with interim
compulsion orders (sections 95 and 93)

Provides that the court should not impose a compulsion order with restrictions without having
first considered an interim compulsion order (section 95-new section 57A(12)(a) added to
1995 Act)

Will clarify the criteria for imposing a hospital direction instead of a compulsion order.
(These are not explicit in the 1995 Act. The Executive intends to table amendments at Stage 2
of the Mental Health Bill to make clear that hospital directions should be imposed where the
offender behaviour is not related to the mental disorder or where treatment of the mental
disorder is not likely to reduce risk.)

Adds a new requirement for a report by a qualified social worker (a ‘mental health officer’) in
addition to 2 medical reports before making a compulsion order (section 95).

Replaces the power of Ministers to discharge patients subject to restriction orders, and
provides that all discharges must be approved by a Mental Health Tribunal chaired by a
sheriff  (Part 10).

Retains the effect of the ‘Ruddle Act’: a person subject to a restriction order cannot be
discharged if the effect of their mental disorder is that they pose a serious risk to public safety
(section 133(2)).
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Pre conviction
Now:
Court can remand in
custody, admit to bail or
commit to hospital for
treatment before/during
trial.  No effect on final
disposal

Mental Health Bill:
Assessment order for
report within 28 days.

Treatment order – ends on
sentencing or interim
compulsion order

Criminal Justice Bill link:
Either of MHB options
could be used at this stage
where may be mental
illness – OLR does not
arise until after conviction.
CJB does not alter the
court’s powers at this stage
in the proceedings.

Post conviction/pre sentence
Now:
Interim hospital order
(IHO)  to allow
assessment/ treatment.
IHO in force for up to 12
weeks but can be renewed
for further periods of up to
28 days. IHO can last in
total for up to 12 months.
Leading to either mental
health disposal or
conventional sentence.

Mental Health Bill:
Interim compulsion order
(ICO) – only for high risk
cases: more restricted than
IHO.  Up to 12 months.

[Lower risk cases –
remand for reports –
existing procedure]

Criminal Justice Bill link:
CJB makes an IHO
mandatory where offender
convicted of serious
violent or sexual offence
may meet the risk criteria
for a RAO and the criteria
for an IHO.

Final disposal
Now:
Hospital order if meet
criteria for detention under
Mental Health Act and
disorder is treatable or
conventional disposal.

Mental Health Bill:
Compulsion order – if
mentally ill + treatable +
convicted for offence
punishable by
imprisonment.
Community treatment or
hospital detention up to 6
months, then renewable

Restriction order. Compulsion order with
restriction – if meet
compulsion order tests
plus high risk.  Must pass
public safety (“Ruddle”)
test before release.

Criminal Justice Bill link:
Hospital order can’t be
combined with any
sentence of imprisonment
– including OLR.  If
offended because mentally
ill and treatable, should
have mental health
disposal not criminal
justice route.

Sentence of imprisonment
plus hospital direction.

Sentence of imprisonment
plus hospital direction –
not significantly different
to existing procedure.

CJB creates the OLR.  No
change to court’s power to
combine with a HD where
mental illness is treatable.


