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further evidence is required.
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Note by the Advisor on the Mental Health (Scotland) Bill -
Relationship to the provisions of the Criminal Justice (Scotland) Bill
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SPICe note on Mental Health Bill
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Note of visit to Reliance Monitoring Services J2/02/41/3
Executive Amendments note by Clerk and Purpose and Effect Notes J2/02/41/4
Letter from the Deputy First Minister and Minister for Justice in
relation to Victim�s Statements and the Youth Crime Pilot Study
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Letter from Global Initiative to End All Corporal Punishment of
Children
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The following papers are enclosed for information:

Crown Office and Procurator Fiscal Service Inquiry

Letter from Robert Gordon, Chief Executive, COPFS J2/02/41/7

Criminal Justice (Scotland) Bill

Letter from SACRO (Members only)

Papers not circulated:

Item 2 � Criminal Justice Bill: Members are reminded to bring with them copies of the
Bill and Accompanying Documents, available from Document Supply Centre or at
the following website: http://www.scottish.parliament.uk/parl_bus/legis.html#50,
together with any papers from the Stage 1 process that are considered relevant
(such as the Committee�s Stage 1 Report).  Copies of the Marshalled List will be
available from Document Supply on Tuesday morning and will also be available at
the meeting on Wednesday.  A list of groupings will be available at the beginning of
the meeting and be circulated directly to members on Tuesday.

http://www.scottish.parliament.uk/parl_bus/legis.html#31
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Mental Health (Scotland) Bill
Relationship to the provisions of the Criminal Justice (Scotland) Bill

Note by the Advisor

1. General

1.1 There is little doubt that some persons responsible for serious violent
offending or serious sexual offending may also suffer from mental disorder.  Indeed,
this much was explicitly recognised by the MacLean Committee in its Report
(Chapter 7).   It is perhaps regrettable that the relationship between the Mental
Health (Scotland) Bill [MH(S)B] and the Criminal Justice (Scotland) Bill [CJ(S)B]
have not been spelled out more clearly in the documentation accompanying the
MH(S)B.  However, the Policy Memorandum accompanying the CJ(S)B provides
some guidance on the relationship between the Part 1 of the CJ(S)B and the mental
health disposals for convicted persons contained in the MH(S)B. (See below.)

1.2 It is clear that large parts of the MH(S)B have no particular link to the
measures contained in part 1 of the CJ(S)B.  This is true in the case of most parts of
the MH(S)B, with the exception of Part 8.

1.3 There may, however, be cases where a person subject to an Order for
Lifelong Restriction under Part 1 of the CJ(S)B may become subject to procedures
under the MH(S)B.  For example, a person subject to an OLR may develop a mental
disorder which would justify intervention and treatment of the kind contemplated in
section 97 of the MH(S)B.

2. Part 8 of the MH(S)B
2.1. General

Part 8 deals with mentally disordered persons and criminal proceedings.  There is no
necessary conflict between what is proposed in this part of the MH(S)B and Part 1 of
the CJ(S)B.  The two pieces of legislation may be seen as complimentary.  It is worth
bearing in mind the following with regard to Part 1 of the CJ(S)B:

(a) The provisions of Part 1 of the CJ(S)B apply only to persons who have been
convicted.  They do not apply prior to conviction.
(b) They apply only to a narrowly defined category of offenders (persons convicted of
a serious violent offence or a sexual offence), who present certain kinds of risks to
the public;
(c) In all probability Part 1 will apply only to a relatively small number of offenders.

By way of contrast, the provisions of Part 8 of the MH(S)B apply to convicted
persons (see, for example, s. 93 and 95 which deal with disposals for “mentally



disordered offenders”) but also to persons prior to conviction (see, for example,
s.92).

2.2  Pre-conviction assessments etc

Section 92 of the MH(S)B makes provision for pre-conviction assessment and
treatment of persons possibly suffering from a mental disorder.  There is no reason
why a person who, if convicted, might be subject to an OLR under Part 1 of the
CJ(S)B might not be made the subject of the procedures introduced by s. 92 of the
MH(S)B.  But that would only happen if the accused is suffering (or at least appears
to be suffering) from a mental disorder.  (It should be recalled that a person may be
made the subject of an OLR under the CJ(S)B even though he is not suffering from a
mental disorder.)

Example 1:  A person has been arrested and is awaiting trial on a charge of rape.
That person has a substantial record for sexual violence, and if convicted might well
be considered a candidate for an OLR under Part 1 of the CJ(S)B.  However, it
appears that this person may be suffering from a mental disorder (as defined in
s.227 of the MH(S)B).  In that case the prosecutor may apply for an “assessment
order” requiring the person in question to be removed to hospital for assessment.
(see new s.52A of the Criminal Procedure (Scotland) Act 1995, as introduced by s.
92 of the MH(S)B.  Similar options are available to Scottish Ministers (see new s.
52B) and to the Court (s.52D).

Example 2: A person has been convicted of a serious sexual offence, of the kind
which might lead to an OLR.  However, it appears that the offender is suffering from
a mental disorder.  Under the new s.52D the Court could make an assessment
order.

2.3 Treatment orders

Somewhat similar issues arise under the new ss. 52J – 52S (treatment orders).
Persons who might, ultimately be the subject of an OLR under Part 1 of the CJ(S)B
may, if the statutory conditions set out in the MH(S)B are satisfied, be subject to
treatment orders.

Example 3:  A person appears before the court having undergone a risk
assessment, and the court is minded to impose an OLR.  However, it appears that
the accused is suffering from mental disorder.  The court could deal with the case by
way of an interim treatment order, which would permit the return of the offender at a
later date for final disposal.

Section 210D of the 1995 Act (to be inserted by s. 1 of the CJ(S) Bill makes it clear
that where the offender meets the criteria for what will become an interim compulsion
order, and at the same time meets the criteria for a risk assessment order, the
interim compulsion order must be made.

2.4 Compulsion orders and OLRs

Chapter 2 of Part 8 deals with “compulsion orders” – which replaces the “hospital



order” already provided for in the Criminal Procedure (Scotland) Act 1995.  A
compulsion order may be made when a person suffering from a mental disorder is
convicted in the sheriff court or High Court of an offence punishable with
imprisonment, or where a person is remitted for sentence from the sheriff court to the
High Court (MH(S)B, s.95, introducing new s. 57A into the 1995 Act).   A compulsion
order may not be made in conjunction with certain other orders or sentences.  In
particular, a compulsion order may not be made along with a sentence of
imprisonment.  This is important, because the new s.210F(2) of the 1995 Act, as
inserted by s.1 of the CJ(S)B “constitutes a sentence of imprisonment … for an
indefinite period”.  This means that a compulsion order cannot be imposed along
with an order for lifelong restriction.

What this means is that if the court dealing with a convicted person is minded to
impose an OLR (and the appropriate procedures are carried out under Part 1 of the
CJ(S)B) but the offender appears to be suffering from a mental disorder, then the
court must choose between the mental disorder disposal (compulsion order) and the
OLR.  It cannot combine them.  The question which then arises is this: What can the
Court do if an offender appears to merit an OLR, but is suffering from a mental
disorder?  In this respect it is worth noting recommendation 27 of the MacLean
Committee:

“RECOMMENDATION 27
A high risk offender who also suffers from a mental disorder that meets the
criteria for compulsory detention in hospital should receive an OLR together
with a hospital direction. This should be the only sentence permitted in
respect of such offenders.”

A “hospital direction” is available under s.59A of the 1995 Act, and permits the court,
when imposing a sentence of imprisonment, to impose, additionally, a direction
authorising the admission of the accused to such hospital as may be specified in the
direction.  Section 59A is amended by the MH(S)B, but not in any respect which
would prevent its use along with an OLR.  It would be worth ensuring, however, that
that is the intention and effect of the Bill.

In this connection it is worth noting the Policy Memorandum on the CJ(S)B which
suggests, in relation to the interaction between mental health disposals and OLRs
that an OLR should not be used where the risk posed by the offender is closely
related to mental disorder.  However, where the risk is not closely related, then the
suggestion is that the OLR combined with a hospital direction would be the
appropriate disposal.

2.5 Transfer of prisoners for treatment for mental disorder

A person who is serving a sentence of imprisonment under an OLR may well
develop a mental disorder, and in such a case s. 97 of the MH(S)B would apply.
Section 97 provides for the transfer from prison to other premises (including the state
hospital) of a prisoner who is suffering from a mental disorder (subject to the
conditions set out in that section).
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3 October 2002

MENTAL HEALTH (SCOTLAND) BILL:

JUSTICE ISSUES
SARAH M DEWAR

This briefing is intended to identify parts of the Mental Health (Scotland) Bill (“the
Bill”) and related issues that may be of relevance to the Justice 2 Committee in their
consideration of the Bill.

The following SPICe Briefings are currently available on the Bill, the draft Bill that
preceded it and on the background to the reforms:

Timeline of Mental Health Reform
The Draft Mental Health (Scotland) Bill
The Mental Health (Scotland) Bill 1 – Definitions, Coverage and Administration
The Mental Health (Scotland) Bill 2 – Compulsory Treatment
The Mental Health (Scotland) Bill 3 – Medical Treatment (not yet available on
intranet)

SPICe Briefings are also planned on the following subject areas:

• Patient advocacy and patient rights
• Offenders in the criminal justice system and other justice issues
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• KEY POINTS OF THIS BRIEFING

• The Bill seeks to modernise of the statutory framework for meeting the needs of
people with mental illness, based on the recommendations of the Millan
Committee.

• It creates the Mental Health Tribunal, which will sit with a legal member, a
medical member and a member with experience in the delivery of mental health
services. The Tribunal will perform a wide variety of functions under the Bill (Parts
3 and 18).

• Parts 8 -12 of the Bill deal with the approach to people in the criminal justice
system that also have a mental disorder.

• The Bill envisages a more limited role for the Risk Management Authority in
relation to restricted patients than was envisaged by the Millan Committee.

• Part 17 of the Bill creates new statutory offences, and reinforces existing
offences, intended to protect mentally disordered people who are vulnerable to
sexual abuse.

• The Criminal Justice (Scotland) Bill contains provisions on high-risk offenders
who are also mentally disordered. However, the Executive envisages that only
minor consequential amendments will be required to deal with this overlap.

• The Scottish Law Commission is currently considering the defences of insanity
and diminished responsibility and there are no provisions on these defences in
the Bill.

• The Bill will repeal the Mental Health (Public Safety and Appeals)(Scotland) Act
1999 enacted as a result of the Ruddle case. However, the “public safety” test
contained in that Act is re-introduced elsewhere in the Bill, contrary to the
recommendation of the Millan Committee.
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BACKGROUND

In December 1998, the then Minister for Health at the Scottish Office invited the
Right Hon Bruce Millan to chair a review of Scottish mental health law. In January
2001, the Millan Committee set out its recommendations for reform in the report New
Directions – Report on the Review of the Mental Health (Scotland) Act 1984. In
October 2001, the Scottish Executive published Renewing Mental Health Law –
Policy Statement. The statement set out proposals for a Mental Health Bill, building
on the recommendations of the Millan Committee. A draft Bill (incomplete in some
respects) was published on 27 June 2002. The finalised Bill (with Explanatory Notes
and Policy Memorandum) was introduced into Parliament on 16 September 2002.

THE MENTAL HEALTH TRIBUNAL (PARTS 3 AND 18 AND SCHEDULE 2)

At present, the sheriff court is the principal forum in relation to mental health
legislation. The Bill creates a new specialist Mental Health Tribunal. This Tribunal’s
role will be “complex and multi-faceted”. In civil mental health law it will approve
applications for long-term compulsory treatment, and for both civil patients and
mentally disordered offenders, it will hear appeals and consider reviews of the
mental health orders made (Scottish Executive 2002c, para. 31).

The Tribunal will have a senior legal figure as its president. Each Tribunal hearing
will have three members, with a legally qualified chair. There will also be a medical
practitioner with experience in mental health and a person with experience in the
assessment, planning and delivery of mental health services (e.g. a social worker)
(Scottish Executive 2002c, para 34).

MENTALLY DISORDERED PERSONS AND CRIMINAL PROCEEDINGS (PARTS
8-12)

The Bill reforms the law relating to people with a mental disorder who enter the
criminal justice system.

It should be noted that the approach of Part 8 of the Bill is to insert provisions into
the Criminal Procedure (Scotland) Act 1995 (“the 1995 Act”).

Pre-sentence mental health orders (Part 8, Chapter 1)

The Bill provides for three orders which will be available to the courts prior to
sentencing where an accused appears to be mentally disordered:

Assessment Order (section 92 of the Bill inserting sections 52A-52H into the 1995
Act)

The key features of an assessment order are as follows:

• Its stated purpose is “to allow the appropriate examination and assessment of
persons involved in criminal proceedings” (Scottish Executive 2002, para. 131).
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• The order authorises removal to and detention in a specified hospital and the
giving of compulsory treatment in certain circumstances (s 52C). The Executive
intends to restrict the circumstances justifying the giving of compulsory treatment
by way of amendment to the Bill (Scottish Executive 2002c, para. 133).

• There must be a report made to the court on the patient’s condition not later than
28 days after the making of the order (s 52F).

Treatment order (section 92 of the Bill inserting sections 52J-52S into the 1995 Act)

The key features of a treatment order are as follows:

• It is designed for use in respect of mentally disordered persons awaiting trial or
sentence, requiring care or treatment that can only be provided in hospital
(Scottish Executive 2002, para. 134).

• The order authorises removal to and detention in a specified hospital and the
giving of compulsory treatment in certain circumstances (s 52L(6)).

• Unless revoked earlier by the court, the order ends at the end of the period for
which the person is remanded or committed (s 52R).

Interim Compulsion Order (section 93 of the Bill inserting a new section 53 and
sections 53A-E into the 1995 Act)

The key features of an interim compulsion order are as follows:

• They replace interim hospital orders under the Mental Health (Scotland) Act 1984
(“the 1984 Act”).

• They are available for offenders convicted of an offence punishable by
imprisonment (s 53(1)).

• These orders are to be used when the offender may present a high risk to the
public and are intended to enable the court to gather further evidence on the
offender, the perceived risk and what final disposal might be appropriate (Scottish
Executive 2002c, paras 138 -139).

• Initially, an order will last 12 weeks but could be renewed every 12 weeks (if this
is supported by medical evidence) with a limit of 12 months for its total duration
(ss 53(8)(b) & 53C (4) & (5)).

Mental health disposals for convicted offenders

When considering the range of disposals available to the courts in respect of a
convicted offender with a mental disorder, the Millan Committee observed (Scottish
Executive 2001a, chapter 26, para. 2):

“There are…problems in ensuring that the appropriate disposal is
selected in a particular case. Evidence to the Committee highlighted
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the tension between the need of the criminal justice system for clear
disposals, selected at or shortly after conviction; and the nature of
psychiatric diagnoses, which are of necessity often provisional, and
subject to change in the light of new evidence.”

The disposals in respect of which reforms are proposed in the Bill are as follows:

1. Compulsion order (Part 8, chapter 2, s 95 inserting ss 57A-C into the 1995 Act
and Part 9)

The key features of a compulsion order are as follows:

• It replaces the existing hospital order under the 1984 Act. Its effect is similar to a
“compulsory treatment order” (Part 7 of the Bill) used for patients under civil
mental health law.

• It is available where an offender has been convicted of a crime punishable by
imprisonment (s 57A(1)).

• The criteria that must be satisfied for an order to be made include the
requirement that the offender has a disorder that would benefit from treatment
and that there would be a significant risk to the offender or others if the order was
not made (s 57A(3)).

• Although similar, the criteria for making the order are not the same as for civil
patients, contrary to the recommendation of the Millan Committee (Scottish
Executive 2002c, paras 190 -194).

• A compulsion order can authorise a range of measures including detention in
hospital for six months and treatment in the community (s 57A(7)).

• The order has to be reviewed at mandatory intervals of six months by the
patient’s “responsible medical officer” (RMO). This officer has power to revoke
the order but any decision to extend the order is reviewed by the Mental Health
Tribunal. Also, the Tribunal makes any variation of the order on application of the
officer. The patient can also apply periodically to have the order revoked or varied
(Part 9).

2. Compulsion orders with restriction orders (Part 10)

The key features of the combination of a compulsion order and a restriction order as
follows:

• Where a restriction order is imposed with a compulsion order, the offender is
thought to require additional scrutiny as he or she progresses through the mental
health system and is generally detained in hospital (Scottish Executive 2002c,
para 153.).

• As with compulsion orders, the RMO reviews the orders at mandatory 12 monthly
intervals. However, the RMO only makes recommendations regarding revocation,
variation or discharge of the orders. It is the Scottish Ministers who make an
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application to the Mental Health Tribunal which in turn assesses whether there
should be any change in the patient’s status (Part 10, chapter 2).

• When considering an application, the Mental Health Tribunal has to apply a
different test than if it was just a compulsion order in place, namely, the “public
safety” test (in respect of which see further at page 10 below) (s 133).

3. Hospital direction (Part 11)

The key features of this type of disposal are:

• It will be appropriate where a person has a mental disorder meeting the criteria
for admission to hospital, but either the mental disorder and the offence are
closely linked, or the offender is likely to remain a risk to the public, even after the
appropriate treatment for the mental disorder (Scottish Executive 2002c, para.
148).

• These directions will be periodically reviewed in a similar way to compulsion
orders with restriction orders under Part 10.

• Unlike the regime for compulsion orders with restriction orders, a patient subject
to a hospital direction cannot be conditionally discharged, ie returned to the
community under controlled conditions with procedures for rapid recall if the
patient deteriorates (Scottish Executive 2002c, paras 164 and 167).

• Unlike the regime for compulsion orders with restriction orders, Scottish Ministers
can also revoke the order without resort to the Mental Health Tribunal if they
receive a report from the responsible RMO containing that recommendation. The
patient must then be returned to prison or other institution (s 152).

4. Transfer for treatment directions (Part 8, chapter 3 and Part 12)

The key features of this order are:

• It is used when a person already serving a prison sentence requires transfer to
hospital to receive treatment for a mental disorder. It can be made with or without
restrictions (ss 97-99).

• Without a restriction direction also being imposed, the patient is subject to the
same regime as those patients subject to compulsion orders under Part 9
(Scottish Executive 2002b, para. 272).

• With a restriction direction also being imposed, the patient is subject to the same
regime as those patients subject to hospital directions under Part 11 of the Bill
(Scottish Executive 2002b, para 273).

Management of and responsibility for restricted patients

In relation to the management of and responsibility for restricted patients the
following points are worthy of note:
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• Scottish Ministers can authorise the temporary release from detention of a
restricted patient as well as transfers of patients between hospitals with the same
level of security. The Millan Committee recommended that the Risk Management
Authority should undertake this role but this recommendation has not been
followed (Scottish Executive 2002c, para 175).

• The Risk Management Authority’s role in relation to restricted patients is instead
to provide best practice advice on risk management and assessment issues
relevant to restricted patients. It will also be able to provide specific advice on the
care plans of individual restricted patients (Scottish Executive 2002c, para 178).

• The Millan Committee also envisaged a role for the Parole Board, re-constituted
as the Restricted Patients Review Board, in relation to questions of discharge, as
well as transfer of restricted patients to lower levels of security. However, this
recommendation also was not followed (Scottish Executive 2002c, para 175).

 OFFENCES UNDER THE BILL (PART 17)

The Bill repeals and replaces existing legislative provision designed to protect
vulnerable people with certain types of mental disorder from sexual exploitation. It
seeks to address criticisms of the existing law by being gender-neutral, applicable to
all forms of mental disorder (as opposed to being limited to types of learning
disability) and applicable to all forms of sexual act (Scottish Executive 2002c, para
273).

Sexual abuse of a mentally disordered person (section 213)

This new offence is committed where a person knowingly commits a sexual act with
a person who is mentally disordered and that person has not consented to the act.
The maximum penalty for such an offence is life imprisonment. Under the equivalent
provision in existing legislation the maximum penalty is two years imprisonment but
the Executive thought this as inappropriate to deal with the most serious offences
(Scottish Executive 2002c, para 275).

Sexual abuse by staff and formal carers (section 215)

This new offence is designed to cover sexual acts involving a mentally disordered
person and a person employed to deliver care to that person, or those acts involving
a mentally disordered person and a doctor or therapist involved in a professional
relationship with that person. The maximum penalty for this offence is two years
(Scottish Executive 2002c, paras 277 and 278).

Ill treatment or neglect (section 217)

This existing offence of ill treatment or neglect of a person with a mental disorder by
an individual providing care is amended by the Bill.  The offence in the Bill applies to
the full range of care settings, including the person’s home, and covers family
members or other individuals providing informal care, as well as formal carers. The
maximum penalty remains at two years (Scottish Executive 2002c, paras 287-288).
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The respective roles of the Health and Justice Committees

The Health and Community Care Committee is interested in, and intending to seek
evidence on, whether these offences provide a sufficient level of protection for the
mentally disordered person, as part of its general investigation into patient rights and
protections.

However, if the Justice 2 Committee decides to scrutinise this part of the Bill, it could
consider issues such as:

• The decision to create special statutory offences for mentally disordered persons,
as opposed to relying on the general criminal law (e.g. the common law offence
of rape).

• The adequacy of the legal tests that have to be satisfied to secure a conviction in
respect of these offences.

• The penalties imposed in relation to the offences.

THE INTERACTION OF THE BILL WITH ORDERS IN THE CRIMINAL JUSTICE
(SCOTLAND) BILL

The Criminal Justice (Scotland) Bill introduces a new sentence of an order for
lifelong restriction (OLR) as a final disposal for any offender who is convicted of a
serious violent or sexual offence, or a life endangering offence, or an offence that
indicates a propensity for such behaviour (see section 1 inserting s 210F into the
1995 Act). To assist in the decision as to whether this disposal is appropriate, the
court can make a “risk assessment order” resulting in a report (“a risk assessment
report”) being prepared by a person accredited by the Risk Management Authority
(see section 1 inserting s 210B into the 1995 Act).

The Policy Memorandum to the Criminal Justice (Scotland) Bill provides guidance on
how the Criminal Justice (Scotland) Bill and the mental health legislation should
interact in relation to final disposals for high risk mentally disordered offenders. It
suggests that OLRs should not be used where the risk posed by the offender is
closely related to the mental disorder. On the other hand, where the risk is not
closely related, the recommendation appears to be for the use of an OLR with a
hospital direction (Scottish Executive 2002a, paras 12 and 25-28). The Policy
Memorandum to the Mental Health (Scotland) Bill makes no further comment in this
regard.

In relation to which pre-sentence order is appropriate, section 1 of the Criminal
Justice (Scotland) Bill (inserting s 210D into the 1995 Act) provides that where the
offender meets the criteria for a interim hospital order (to be replaced by an interim
compulsion order under the new Mental Health Bill) and a risk assessment order, an
interim hospital order must be made. When this order is made a person accredited
by the Risk Management Authority will prepare a report assessing the risk the
offender presents to the public. The Policy Memorandum to the Mental Health
(Scotland) Bill states simply that for serious offenders where an interim compulsion
order is made, “the assessment will be informed by procedures and guidance
developed by the Risk Management Authority” (Scottish Executive 2002c, para.
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138). Scottish Executive officials have suggested that consequential amendments to
section 1 of the Criminal Justice Bill will be appropriate to take account of the
replacement of an interim hospital order with an interim compulsion order. These will
be brought at a later stage, once it is clear which of the two Bills will be enacted first.

INSANITY AND DIMINISHED RESPONSIBILITY

Criminal law contains provisions which allow some people with mental disorders to
be treated as not fully responsible for their actions: the plea of insanity in bar of trial
or “unfitness to plead”, the special defence of insanity and, in charges of murder, the
plea of diminished responsibility. The Millan Committee found dissatisfaction with the
way these operate and recommended that the Scottish Law Commission review the
relevant law (Scottish Executive 2001a, chapter 29, recommendations 29.2-29.6).
This review is ongoing and the aim is that the Commission will issue a report by the
end of 2003 (Scottish Executive 2002c, para. 172).

Under the current legislation (principally the Criminal Procedure (Scotland) Act
1995), the result of a finding of an insanity or diminished responsibility is that some
form of mental health disposal generally will be made (Scottish Executive 2001a,
chapter 29, para. 1). As a result, the Executive envisages that consequential
amendments will have to be made to this legislation to take account of changes to
the types of mental health disposal available as a result of the Bill (Scottish
Executive 2002c, para. 172).

THE RUDDLE CASE AND THE MENTAL HEALTH (PUBLIC SAFETY AND
APPEALS) (SCOTLAND) ACT 1999 (“THE 1999 ACT”)

The Ruddle Case

In August 1999, Noel Ruddle successfully appealed for his absolute discharge from
a state hospital on the basis that he did not meet the criteria for continued detention
under the Mental Health (Scotland) Act 1984. Ruddle was convicted of culpable
homicide, with a diagnosis of paranoid schizophrenia, and received a hospital order
with restrictions (equivalent of the compulsion order with a restriction order proposed
under the Bill). The diagnosis was subsequently revised to a personality disorder.
Under the 1984 Act a person can only be detained with such an order if treatment is
likely to alleviate or prevent a deterioration in his condition. The sheriff ruled that
Ruddle was not receiving such treatment and therefore was entitled to be
discharged.

The “public safety” test

The 1999 Act passed in response to the Ruddle case introduced a new “public
safety” test, the effect of which is that a sheriff or the Scottish Ministers cannot
discharge a restricted patient if detention in hospital is necessary to protect the
public from serious harm. This test takes precedence over the consideration of
whether a patient would benefit from medical treatment.
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The approach of the Millan Committee

In relation to the public safety test, the Millan Committee commented as follows
(Scottish Executive 2001a, chapter 28, para. 18):

“The fundamental question is whether it should be the mental health
system or the criminal justice system which should deal with
offenders who present a risk to public safety, but who would not
benefit from treatment delivered under compulsion. In our view where
a person who has offended requires treatment in hospital in order to
reduce the risk he or she presents to the public, such treatment
should be provided. However, where treatment is not indicated, it
should be the criminal justice system which ensures public safety.”

Consequently, the Committee recommended the repeal of the provision (section 1 of
the 1999 Act) that provided the public safety test (Scottish Executive 2001a, chapter
28, recommendation 28.1).

The approach of the Bill

As schedule 4 of the Bill repeals the 1984 Act, its effect is to render redundant all
sections of the 1999 Act which inserted provisions into the 1984 Act. This includes
section 1 of the 1999 Act which inserted the public safety test. However, the public
safety test has been re-introduced elsewhere in the Bill for restricted patients
(s133(2)) thus retaining the effect of the 1999 Act.

Two lesser known aspects of the 1999 Act are also repealed by schedule 4, but re-
introduced elsewhere in the Bill. These are, respectively, the amendment of the
definition of “mental illness” to include “personality disorder” (the 1999 Act, section 3)
now found in section 227 of the Bill; and the right of restricted patients to appeal any
decision made in relation to them (the 1999 Act, section 2), now found in section 221
of the Bill.
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APPENDIX – LIST OF SUGGESTED WITNESSES

Should the Justice 2 Committee decide to take oral evidence on the Bill the following
may be suitable witnesses:

1. Claire Connelly of the University of Glasgow, who specialises in mental health
law. She is co-author of a report summarising research findings relating to the
defences of insanity and diminished responsibility. This is reproduced in Annex
10 of the Millan Committee’s Report (Scottish Executive 2001a).

2. A representative from the Sheriffs’ Association. Sheriff Daniel Convery was the
representative who gave oral evidence to the Millan Committee (Scottish
Executive 2001a, Annex 4). Sheriffs will make mental health disposals under Part
8 of the Bill and sit in respect of cases brought under Part 17 (sexual offences).

3. A representative from the Policy Group of the Crown Office. Shona Barrie and
Janet Cameron were the representatives who gave oral evidence to the Millan
Committee (Scottish Executive 2001a, Annex 4). Prosecutors can apply for the
pre-sentence mental health orders under Part 8 of the Bill. Representatives from
the Crown Office may also have views on the legal adequacy of the offences
created under Part 17.

4. A representative from the Mental Health and Disability Committee of the Law
Society of Scotland. The convenor of that committee is Adrian Ward who gave
oral evidence to the Millan Committee and made a presentation to them on the
principles of mental health law reform  (Scottish Executive 2001a, Annex 4).

5. A representative from the Scottish Association for Mental Health (SAMH).
Richard Norris (Policy and Information Officer) and May Dunsmuir (Legal and
Parliamentary Officer) gave oral evidence to the Millan Committee (Scottish
Executive 2001a, Annex 4). The organisation is currently active in a campaign in
relation to the Bill and may have views on the impact of the Bill on the civil
liberties of mentally disordered individuals.
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Note by the Clerk

Executive amendments

1. The Committee agreed, when discussing this Bill at Stage 1, to consider further
at the beginning of Stage 2 whether any additional oral or written evidence was
required on any of the new material added to the Bill by the Executive.

2. New amendments have been lodged and Purpose and Effect notes provided by
the Bill team.  These are attached.  The Executive amendment on Trafficking in
human beings has not yet been lodged.

3. The Committee is invited to consider whether it now has sufficient background to
move straight to consideration of these amendments when they are reached; or
whether additional evidence is needed on any of them.

Non-executive amendments

4. The Committee also expressed concern about the handling of amendments
proposing to introduce substantial new topics to the Bill.  An example of this is the
amendment on sectarianism lodged by Donald Gorrie.  The Committee may wish
to consider whether it requires further evidence on this amendment; and how it
might handle further amendments introducing new topics.

Clerk to the Committee
6 November 2002



CRIMINAL JUSTICE (SCOTLAND) BILL

PURPOSE AND EFFECT NOTE
AMENDMENTS: NUMBERS 1-4

WILDLIFE CRIME

PURPOSE

1. Amendments 1-4 make changes to the Wildlife and Countryside Act 1981 (“the WCA”).
The objective of these is to enhance existing enforcement powers and to upgrade the
penalties which may be applied following conviction for offences under Part I of that Act.
Such offences, which involve contraventions of the statutory protection afforded to wild
birds, animals and plants, are generally referred to in a collective sense as “wildlife
crimes”.

2. The purpose of the amendments is ultimately to improve the deterrent effect of the
existing WCA provisions; to enable the police and the courts to deal more effectively
with wildlife offences and to help deliver the high level of protection for Scotland’s
natural heritage which Executive policy, international obligations and public opinion
demand.

CONSULTATION

3. These provisions were initially put forward, as part of a wider package of reforms, in the
Executive’s March 2001 consultation paper, The Nature of Scotland.  A total of 221
consultation responses to that paper were received and these demonstrated overwhelming
support for the measures proposed by the Executive.

4. Respondents spanned the range of both statutory and non-governmental organisations,
and included 117 responses from individual members of the public.  Amongst the
respondents were key non-governmental bodies with a close interest in conservation, land
management and law enforcement issues.  These included:  the Royal Society for the
Protection of Birds, the Scottish Wildlife Trust, WWF Scotland, the National Trust for
Scotland, the Game Conservancy Trust, the British Association for Shooting and
Conservation, the Scottish Gamekeepers Association, the National Farmers Union for
Scotland, the Scottish Crofters Union, the Association of Chief Police Officers in
Scotland and the Association of Scottish Police Superintendents.

5. In accordance with Executive policy, all non-confidential consultation responses have
been placed on a publicly-available reference file in the Scottish Executive Library.  A
summary of responses has also been lodged with the Library for the assistance of
enquirers.

EFFECT

Amendment 1



6. Amendment 1 inserts a new section after the existing section 61 of the Bill.   This new
section gives effect to the amendments to the WCA which are set out (in Amendment 2)
in the form of a new schedule to the Bill.

Amendment 2

7. Amendment 2 inserts a new schedule (wildlife offences) to the Bill, which has the effect
of amending various provisions of the WCA.

8. Paragraph 1 provides for the WCA to be amended in accordance with the terms of the
schedule.

9. Paragraph 2 substitutes text in Sections 6(8) and 7(3) of the WCA in order to standardise
the length of the ban on certain activities which is automatically imposed following
conviction for a range of relevant offences.  A 5 year ban is provided for in all cases. This
reflects the general policy of upgrading penalties and deterrents for Part I offences to a
common, and higher, level.  It also reflects the abolition in paragraph 5 (below) of the
distinction between what might be termed “ordinary” and “special penalty” offences.   All
offences (with the partial exception of those under Section 14) will in future be subject to
the same maximum penalties and, where the offences fall within the scope of Sections
6(8) and 7(3), to a ban of the same standard duration.

10. Paragraph 2 also has the effect of clarifying the existing definition of the offences which
are deemed to result in a ban under sections 6(8) and 7(3) of the WCA.    The improved
definition is set out in new sub-paragraphs (a) and (b) which are substituted for the
corresponding existing provisions in 6(8) and 7(3).  This improved drafting makes it
explicit that the offences which will result in a ban are:  any Part I offence which relates
to the breach of provisions for the protection of birds or other animals, or; any other
offence (under any enactment) which involves the ill-treatment of birds or other animals.

11. Paragraph 3 amends Section 7(4) of the WCA to reflect the fact that the ban prescribed in
section 7(3) is being standardised at 5 years.

12. Paragraph 4(a) repeals part of the text of the existing Section 19(1)(c) which provides for
a power of arrest where a person suspected of committing or having committed an
offence under Part I of the WCA fails to give his/her name or address to a constable’s
satisfaction. The effect of this change is to provide the police with a general power of
arrest in wildlife crime cases.  It is arguable that this power already exists at common law,
but for the sake of clarity and the avoidance of any doubt the power is being made
explicit.

13. Paragraph 4(b) extends the current provisions of Section 19(3) of the WCA to enable
search warrants to be issued for any offence under Part I of the Act.   At present, the
provisions specifying the offences for which warrants can be obtained are complex and
there are unacceptable anomalies in the existing arrangements. For example, as things
currently stand, a warrant can be obtained when investigating the “secondary” offence of
selling a buzzard, but not when dealing with the more serious underlying offence of
illegally killing or taking it.  The amendment removes such anomalies. The extension of
the existing search warrant provisions to cover all Part I offences also reflects the fact
that, save for certain offences under Section 14, these offences are all now being made



subject to the same level of maximum penalty.  The change is a necessary consequence of
the abolition of the distinction between “ordinary” and “special penalty” offences which
is one important feature of this package of amendments.

14. The terms of Section 19(3) are accordingly being altered by replacing the existing
complex differentiation between offences - in paragraphs (a) and (b) of Section 19(3) -
with the simple provision that a warrant may be issued in relation to any offence under
Part I.  The safeguard remains that a warrant may only be issued where a Sheriff or JP is
satisfied by information on oath that there are reasonable grounds for suspicion and that
evidence is likely to be found on the premises to which the warrant relates.

15. Paragraph 5(a) provides for increased penalties in wildlife crime cases.  In conjunction
with Paragraph 5(b), it also regularises the tariff of maximum penalties for wildlife
offences.  These changes are achieved, in essence, by replacing the existing sub-sections
(1), (2) and (3) in Section 21 of the WCA with a single, new subsection.  The changes
apply to all Part I offences, with the exception of those under Section 14 of the WCA,
which are tackled separately in Paragraph 5(c).  The change in Paragraph 5(d) follows
from Paragraph 5(b) by removing a redundant reference to the repealed sub-sections (2)
and (3).

16. The effect of the Paragraph 5(a) change is to allow for custodial sentences of up to 6
months to be imposed following summary conviction for the listed Part I offences. The
maximum fine is also standardised at Level 5 (currently £5,000). In addition, the
outmoded distinction between “ordinary” and “special penalty” offences in relation to the
protection of birds is effectively abolished by standardising the maximum penalties.  As a
consequence, all offences tried under summary procedure will in future be subject to the
same maxima. The courts will have the option to impose a fine, a custodial sentence, or
both.  Discretion as to the actual penalty imposed in any case remains, as usual, with the
court.

17. Paragraph 5(c) deals separately with the particular case of Section 14 offences.  Section
14 prohibits the release of non-native species and a number of particularly damaging
plants and animals which are listed in Schedule 9 to the WCA.  These offences have
potentially very significant ecological and economic implications and are of a higher level
of seriousness.

18. Where a Section 14 offence is tried summarily, the maximum penalties will be the same
as for other Part I offences - a 6 month custodial sentences, a fine up to the statutory
maximum, or both.  The statutory maximum is currently set at £5000.  The substitution of
paragraph (a) for the corresponding existing provision in Section 21(4)(a) of the WCA
achieves this change.

19. In the most serious cases, where a Section 14 offence is tried on indictment, the courts
currently have the option to impose an unlimited fine. The new paragraph (b), to be
substituted for the existing provision in Section 21(4)(b) retains this option but also
introduces the further option of a custodial sentence of up to 2 years.  Again, discretion
rests with the courts and a fine, a custodial sentence or both may be imposed.

20. In summary, the overall intention and effect of the Paragraph 5 amendments is twofold:
To increase the maximum penalties available, and the consequent deterrent effect for



would-be wildlife criminals; and to regularise the current outdated and unnecessarily
complicated sentencing provisions.

Amendment 3

21. Amendment 3 amends Schedule 4 of the Bill in order to repeal existing provisions and
parts of provisions in the WCA.  These changes supplement and support the principal
changes effected in Amendment 2.  Each of the repeals is a necessary consequence of the
abolition of the concept of a “special penalty”, an important change which is made in
Paragraph 5(a) of Amendment 2 (see above).  That amendment standardises penalties for
all WCA Part I offences which are tried summarily and removes the distinction between
“ordinary” and “special penalty” offences.

22. As a consequence it is necessary to remove all references to “special penalties” from the
text of Part I of the WCA.  In the case of Sections 5(1), 7(1), 8(1) and 8(3) this requires
the deletion of the words “and be liable to a special penalty”.  In Section 1(5), the words
to be deleted are “and liable to a special penalty”.  Sections 1(4), 6(4) and paragraph (c)
of Section 3(1) disappear in their entirety as a result of the abolition of special penalties.

Amendment 4

23. Amendment 4 amends the long title of the Bill to insert an appropriate reference to the
wildlife crime provisions.



RNG-Oct 28-12.35

CRIMINAL JUSTICE (SCOTLAND) BILL

PURPOSE AND EFFECT NOTE
AMENDMENTS: NUMBERS 15 and 17

TELEVISION LINK FROM COURT TO PRISON OR OTHER PLACE OF
DETENTION

PURPOSE

1. Amendment 15 will bring provisions in Scotland into line with those in England & Wales
and Northern Ireland and in other jurisdictions in relation to live television links. The
objective of amendment 15 is to provide for certain proceedings to be undertaken by live
television link between the place of imprisonment or detention of the accused and the
High Court of Justiciary or a sheriff court.

2. Amendment 17 amends the Long Title to the Criminal Justice (Scotland) Bill to insert an
appropriate reference to television links.

3. The purpose of amendment 15 is to remove the need for remand prisoners to attend court
for every routine hearing, thereby reducing potential for delay and reducing the
inconvenience to both the prison and the prisoners of conveying  them to and from court
facilities for what in many instances can be a purely procedural court appearance of a few
minutes duration. It is also anticipated it will help avoid the stress and anxiety felt by
prisoners due to the disruption of their daily routine and possible changes of location
within the prison occasioned by such appearances. Security will also be enhanced as a
consequence of this provision.

CONSULTATION

4. A consultation exercise on proposals to pilot a live television link between Glasgow
Sheriff Court and HM Prison Barlinnie was undertaken on behalf of the Sheriff Principal
of Glasgow and Strathkelvin in July 2000. Amongst those consulted were members of the
Senior Judiciary, Crown Agent, The Sheriffs’ Association, The Association of Chief
Police Officers (Scotland), the Head of the Scottish Executive Justice Department and
members of various Bar Associations and Faculties.  The Chief Constables of Strathclyde
and Lothian and Borders and the Governors of HM Prisons Barlinnie and Saughton were
also consulted.

5. A report on the responses was completed in December 2000 and circulated to those
involved in the consultation exercise.  Of the 21 parties who responded, 86%, including
The Law Society, the Lord President (Lord Rodger), the 4 Sheriffs Principal consulted
and ACPO(S) , were in favour of the proposals.
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EFFECT

Amendment 15

6. Amendment 15 inserts a new section 63 to the Criminal Justice (Scotland) Bill.

7. Subsection 1 provides for summary or solemn proceedings to be undertaken by live
television link between the place of imprisonment or detention of the accused and the
High Court of Justiciary or a sheriff court, on application to the court. The accused will
use this live link to watch the proceedings and communicate with the court and with those
representing him as if present in court in person. With the exceptions of the trial diet of an
accused at which evidence is to be led on the charge(s) and first appearances before the
court from custody, on both petition and on summary complaint, a range of proceedings
can be heard by means of a live television link to the place of remand, committal or
imprisonment of the accused.

8. Subsection 2  confirms that where the provisions are applied the place of imprisonment or
detention will be deemed to part of the court-room or where applicable, the sheriff’s
chambers. It further provides that proceedings so conducted by the live link will for all
purposes be deemed to be proceedings that have taken place in the presence of the
accused.

9. Subsection 3 affords the court the power to determine that the proceedings should not be
conducted by a live television link. At any stage in the proceedings Sheriffs, either acting
on their own initiative or having been addressed by parties in the case, will have the
power to determine that the provisions should not apply and that the accused should be
brought before the Court on the next available court day, not being a Saturday, Sunday or
court holiday.

10. Subsection 4 directs that the period of such a postponement as detailed in paragraph 3
will not count towards any time limits relating to the case.

11. Subsection 5 restricts the effect of the exception laid down in section 63(1)(a)(ii) in
relation to the trial of the accused.  Subsection 1 provides that such a link may not be
conducted in relation to inter alia  a diet at which evidence as to the charge may be led or
presented. Subsection 5 extends the scope of the provisions to enable a live television link
to be utilised at a trial hearing where the court is satisfied that none of the parties intend to
lead or present evidence on the charges against the accused. The effect of this will be to
enable the provision to operate in relation to trial diets where it is known that evidence
cannot proceed, for example where an adjournment may be necessary.

Amendment 17

12. Amendment 17 amends the Long Title to the Bill to insert an appropriate reference to
television links .



CRIMINAL JUSTICE (SCOTLAND) BILL

PURPOSE AND EFFECT NOTE
AMENDMENTS: NUMBERS 16 & 18

USE OF ELECTRONIC COMMUNICATION OR ELECTRONIC STORAGE IN
CONNECTION WITH WARRANTS TO SEARCH

PURPOSE

1. The purpose of these amendments is to enable the Scottish Ministers to authorise the
use of electronic communications or electronic storage in connection with certain search
warrants.

CONSULTATION

2. The question of the use of electronic communication to improve the efficiency of the
criminal justice system was included for consultation in the White Paper, Making Scotland
Safer: Improving the Criminal Justice System.  None of the responses received raised any
issues or concerns in relation to the matter.  Crown Office has also been consulted on the
practical details of the provision.

EFFECT

Amendment 16

3. At present an application by the police for a search warrant is typed up by the police
and sent to the Procurator Fiscal for consideration.  The Procurator Fiscal will examine the
application request, and if satisfied that the police have grounds to obtain a warrant, will draft
the actual warrant and place if before the Sheriff.  Assuming the Sheriff signs the warrant the
Procurator Fiscal will pass it back to the police for execution.  This process relies on the
physical movement of the appropriate documents and a physical signature on a piece of
paper, and can be time consuming when search warrants are often sought quickly.  These
requirements also cause particular problems when search warrants are sought out of hours.
The police, Procurator Fiscal and Sheriff may well be many miles apart, and the paperwork
has to be transported between them.

4. The amendment is designed to allow for the removal of the reliance on paperwork
being transported hard copy and to allow for it to be sent electronically.  This will greatly
speed up the processing of search warrants, ensure greater accuracy, help preserve valuable
evidence and assist in the speedy detection of crime.  The amendment allows the Scottish
Ministers to provide by regulation the technical requirement for electronic transmission.
Such regulations will cover issues such as authenticating the Sheriff’s signature and ensuring
that the electronic transmission is secure from interception.  Having the technical details
made by regulation also allows for them to be updated more easily to take account of
improvements in the technology used.

5. Subsection 1 specifies that the warrants referred to are those granted under section
134(1) of the Criminal Procedure (Scotland) Act 1995.  These warrants are most often used
when the prosecutor, in carrying out his or her investigative role, seeks a search warrant



before a person has been charged with an offence.  However, such warrants can also be
applied for after summary proceedings have begun.  The subsection is without prejudice to
section 8 of the Electronic Communications Act 2000 (the 2002 Act).  Section 8 (power to
modify legislation) is designed to remove restrictions arising from other legislation which
prevent the use of electronic communications or storage in place of paper, and to enable the
use of electronic communications or storage of electronic data to be regulated where it is
already allowed.

6. Subsection 2 makes provision so that the Scottish Ministers may, by order, in relation
to these search warrants, modify any rule of law or practice and procedure in relation to
criminal proceedings so as to facilitate the use of electronic communication or electronic
storage, instead of other forms of communication or storage.

7. Subsection 3 details the purposes for which the Scottish Ministers may make
provision under subsection 2.  These are the same as the purposes mentioned in relation to the
provisions which may be modified under section 8(1) of the 2000 Act and in any of the
paragraphs (a) to (f) of section 8(2). Section 8(2) of the 2000 Act describes the purposes for
which modification by order may be made.  An example of such a purpose, contained in
section 8(2)(a), is “the doing of anything which under such provisions is required to be or
may be done or evidenced in writing or otherwise using a document”. Purposes (a) to (f) only
are required for the provision in relation to such search warrants.  The new provision will be
particularly helpful, for example, when the police urgently require a drugs search warrant out
of hours. Current procedure is that the police will contact a Fiscal or Depute who is on call
out of hours, usually at home and frequently in the middle of the night. The police may be in
Glasgow, the Fiscal in Dunblane and the Sheriff in Edinburgh. The Fiscal or Depute will then
decide whether to proceed with the warrant on the basis of the information given by the
police. The Fiscal will then alert the on call Sheriff that someone will be round with the
warrant or, if the Sheriff is outwith the jurisdiction, that a warrant requires to be signed, thus
requiring the Sheriff to make his/her way into the jurisdiction to sign the warrant. Whatever
happens, the physical piece of paper has to travel from where the Fiscal prepares it to
wherever the Sheriff is before finally being handed to the police.

8. The provisions allow for the removal of the requirement to have a physical piece of
paper sent around Scotland whilst the accused may be destroying evidence. Instead, the
warrant would be transferred electronically from police to Fiscal to Sheriff and finally back to
police, thus enormously speeding up the process and removing the requirement for excess use
of manpower to drive a warrant around from place to place.

9. Subsection 4 provides a limitation on Ministers’ power to make an order.  Before
making an order they must consider that authorising the option of electronic communication
or storage will not result in arrangements for record keeping that are less satisfactory than
those in existence.

10. Subsection 5 applies section 8 (4) to (6) and (8) and section 9 (5) and (6) of the 2000
Act to this section.  Section 8 (4) and (5) specify the types of provision about electronic
communications or the use of electronic storage that may be made.  This is essentially a list
(13 items) of practical matters e.g. “provision as to the electronic form to be taken” and
“provision requiring persons to prepare and keep records in connection with any use of
electronic communication”. Section 8(5) relates to section 8(4)(g) and is about the
practicalities that may need to be proved in legal proceedings, such as the time and date on



which things were done.  Section 8(6) provides that an order cannot require the use of
electronic communications or storage.  However, when someone has previously chosen the
electronic option, the variation or withdrawal of such a choice may be subject to a period of
notice specified in the order.  Section 8 (8) of the 2000 Act applies the provisions of section 8
to subordinate legislation as appropriate.  Sections 9 (5) and (6) of the 2000 Act make
provisions in relation to any conditions and requirements imposed by an order and that
different arrangements can be made for different cases.

Amendment 18

11. The amendment to the long title is consequential.



CRIMINAL JUSTICE (SCOTLAND) BILL

PURPOSE AND EFFECT NOTE
AMENDMENT: NUMBER 24

CONVICTIONS IN OTHER MEMBER STATES OF THE EUROPEAN UNION

PURPOSE

1. The purpose of this amendment is to enable previous convictions in European Union
Member States to be taken into account in criminal proceedings in Scotland.  The current
position is that previous foreign convictions cannot be taken into account by courts in
Scotland because section 307(5) of the Criminal Procedure (Scotland) Act 1995 (the 1995
Act) provides that previous convictions or sentences are to be construed as those imposed by
courts in the United Kingdom only.

2. The European Union Framework Decision (FD) 2001/888/JHA (amending FD
2000/383/JHA of 29 May 2000) on increasing protection by criminal penalties and other
sanctions against counterfeiting in connection with the introduction of the Euro was adopted
by the EU on 6 December 2001.  The FD requires, amongst other things, every Member State
to recognise the principle of the recognition of previous convictions under the conditions
prevailing under its domestic law, and, under those same conditions to recognise for the
purposes of establishing habitual criminality final sentences handed down in another Member
State.  Although the FD only requires that previous convictions are taken into account with
respect to counterfeiting the Euro, the Executive is proposing to take this opportunity to make
provision so that all previous convictions handed down by another Member State in the EU
can be taken into account.  This would bring Scotland into line with the rest of the UK, where
there is no statutory bar to EU convictions being taken into account.  It also anticipates that
future EU obligations may require the UK to put in place this sort of mutual recognition.

CONSULTATION

3. This is an international obligation with which the UK must ensure compliance.  There
has, therefore, been no formal consultation on the matter.  However, Crown Office has been
consulted on the practical aspects of implementation.

EFFECT

4. Subsections 1 to 4 make provision for the situation where it is necessary to prove a
previous foreign conviction.  Subsection 3 provides that in section 286 of the 1995 Act,
(proof of a previous conviction in support of a substantive charge) reference to records of
previous convictions held by the clerk of court shall apply, in the case of previous foreign
convictions, to officials of EU courts or States having custody of such records.

5. Subsection 4 makes certain provision in relation to foreign previous convictions
similar to that found within section 285 of the 1995 Act (previous convictions: proof
general). It is provided, therefore, that a certificate with the official seal of a Minister of the
Member State in question containing particulars relating to a conviction extracted from the
criminal records of that State including copies of fingerprints that are certified as appearing
from those records to have been taken from the person convicted on the occasion of the



conviction or the occasion of his last conviction and which would be admissible in evidence
in criminal proceedings in the State in question as a record of the skin of that person’s finger,
will be sufficient evidence of the conviction and all preceding convictions.  Such information
as is provided can then be received in evidence in a similar way to that provided for by
section 285 of the 1995 Act for UK previous convictions.  Subsection 4(4) applies section
285(9) to this new section.  285(9) provides that the methods of proving a previous
conviction authorised by the section are to be in addition to any other method of proof.

6. Subsection 5 amends the definition of previous conviction in section 307 (1) and (5)
of the 1995 Act to enable previous foreign convictions to be taken into account.  It also
provides that, with regard to section 69(2) and section 166 of the 1995 Act, which deal with
the situation where it is intended to draw to the court’s attention a previous conviction in
solemn and summary cases respectively, that references to previous convictions include those
handed down by courts in EU Member States.



CRIMINAL JUSTICE (SCOTLAND) BILL

PURPOSE AND EFFECT NOTE
AMENDMENTS: NUMBERS 33 & 34

DISPOSAL OF CASE WHERE ACCUSED FOUND TO BE INSANE

BACKGROUND

1. Section 57 of the Criminal Procedure (Scotland) Act 1995 (“ the 1995 Act”) deals
with the disposal of cases where the accused is found to be insane. It applies where a person
is:

- under section 54(6) acquitted on the grounds of insanity at the time of the act (or
omission) but is nonetheless fit to plead;

- under section 55(3) not fit to plead and following an Examination of the Facts is acquitted
on the grounds of insanity at the time of the act or omission;

- under section 55(2) not fit to plead and following an Examination of the Facts, a court is
satisfied that the accused did the act (or omission) constituting the offence and (on the
balance of probabilities) there are no grounds for acquittal.

2. Section 57(2) provides that subject to subsection (3) the court may as it thinks fit
make:

- a hospital order;

- in addition to a hospital order, a restriction order;

- a guardianship order if the person is certified incapable under the Adults with Incapacity
(Scotland) Act 2002;

- a supervision and treatment order;

- no order.

3. Section 57(3) provides that where the charge is murder the court shall make a hospital
order and a restriction order.

PURPOSE

4. Amendments 33 and 34 remove the restriction on the court’s power when dealing
with cases of insanity where the charge is murder. The court will be able to apply any of the
disposals available under section 57(2) as it considers appropriate. It is intended that the
change will ensure compliance with Article 5 of the ECHR – right to liberty and security.



CONSULTATION

5. The Millan Committee which reviewed the Mental Health (Scotland) Act 1984
addressed the question of murderers found insane at the time of commission of the offence in
their second consultation exercise. They asked recipients if they supported an amendment to
the 1995 Act to make people who commit homicide and who are acquitted by reason of
insanity, subject to the same range of disposals as others acquitted by reason of insanity.
Respondents to the consultation who replied to this question were generally supportive of the
proposal. These included the British Medical Association, the Faculty of Advocates and the
Mental Welfare Commission for Scotland.

6. In its report to Scottish Ministers published in January 2001, the Millan Committee
recommended that the range of disposal available to a court in relation to a person charged
with murder and acquitted by reason of insanity should be the same as for persons charged
with other offences who are acquitted on that basis.

EFFECT

Amendments 33 and 34

7. Section 2 of the Bill as drafted amends section 57 of the 1995 Act to provide that in
addition to the disposals currently available under this section the court will also have the
option of imposing an interim hospital order (IHO). Section 2 also inserts new subsection
(3A) into section 57 which provides that where the court, having regard to the assessment
report produced under the IHO, considers, on the balance of probabilities, that an offender is
high risk and that the level of risk relates directly or in significant part to a mental disorder it
must impose a hospital order with restrictions.

8. Amendments 33 and 34 amend section 2 by removing the existing section 57(3) (the
mandatory requirement on disposals in cases of insanity where the crime is murder). For
strictly drafting purposes, the provisions relating to the disposal of an offender who is
considered, following an assessment under an interim hospital order to be high risk will
become section 57(3). This measure does not replace the provision that is being replaced.

MENTAL HEALTH (SCOTLAND) BILL

9. The Mental Health (Scotland) Bill currently before the Parliament will also amend
section 57 of the 1995 Act. Section 95 of the Mental Heath Bill provides for a new
compulsion order to replace the hospital order. The order requires reports from two medical
practitioners (one being an experienced psychiatrist), together with a report from a mental
health officer. The compulsion order (with a restriction order in appropriate cases) will be
available where the court makes a finding of insanity and these evidential requirements are
satisfied. Amendments will be brought forward at Stage 2 of the Mental Health Bill to clarify
the operation of the new order in insanity cases.
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CRIMINAL JUSTICE (SCOTLAND) BILL: VICTIMS’ STATEMENTS AND THE YOUTH
CRIME PILOT SCHEME

Thank you for your letter of 10 October asking for an update on the provisions in the Bill dealing
with victims’ statements and the youth crime pilot scheme.

Victims’ Statements

With regard to the victims’ statements provisions in the Bill, I note the concerns raised by the
Committee in its Stage 1 report and during the Stage 1 debate.  However, the Executive’s purpose is
clear.  The Scottish Strategy for Victims which was endorsed by the Parliament last year, gave a firm
commitment to increase the participation of victims in our criminal justice system. The victims’
statement pilots will deliver on this commitment. The Justice Committees have a reputation for
championing those who cannot speak up for themselves.  I believe that the statements do this, by
giving the victim a voice and certain rights in the criminal justice process.

I am also convinced that the broad framework set out in the Bill and our underlying proposals for
taking forward the pilots will meet this purpose.  Therefore, apart from the amendments signalled, I
do not intend to make any further changes.  However, I attach as an Annex a note which responds to
some of the concerns raised by the Committee during Stage 1, sets out our policy intention and the
basic operational procedures for the pilot schemes, and provides an update on progress.

Most European jurisdictions, as well as other countries across the world, already have such schemes
in place. We have come late to such arrangements but we mean to take into account the lessons
learned elsewhere when we set up our own pilot schemes.
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The intention to pilot the schemes is in itself an acknowledgement that we must test out the
procedures.  The Committee is right to insist that we get the operational details correct in what is a
sensitive area.  For this reason, we have established a steering group, involving all the main criminal
justice agencies, to prepare protocols and guidelines for the pilots.  We will also subject the pilots to
a rigorous evaluation. Only then could we consider extending the pilots by affirmative resolution of
the Parliament.  I am grateful to the Committee for the consideration they have given to this matter.
It has helped us to identify and clarify some of the more complex issues.  I hope that the Committee
can now agree that we should not deny victims in Scotland the opportunity to participate in this way
and that it will support the provisions in the Bill.

Youth Crime Pilot Scheme

Following the publication of the Stage 1 report highlighting the Committee’s continuing concern on
the youth crime bridging pilots, I undertook to review the position and I will write to you again on it
shortly.

New Items

I note what you say about the impact on handling of adding further substantive material to the Bill.
We are of course alert to the need to avoid if possible adding any further new material to this lengthy
Bill.  But, I will of course give you as much advance notice as possible should further substantive
changes prove unavoidable.

I am copying this letter to the clerk.

JIM WALLACE



JR0101.PART7.1102

���������

ANNEX
VICTIMS’ STATEMENTS

Background

1. Following the publication of the Scottish Strategy for Victims, we prepared a consultation
document on the proposals for a Victims’ Statements scheme.  The results of this wide consultation
were published in March 2002 and were overwhelmingly in favour of piloting a scheme.  The
Criminal Justice Bill sets out a broad framework for the introduction of Victims’ Statements. It was
not our intention to set out detailed operational procedures in the Bill.  We are developing these with
the main criminal justice agencies and intend to pilot the Victims’ Statements in two or three areas.
In doing so, we will build upon lessons learned from other countries and evaluate procedures in a
Scottish context before deciding whether to roll the scheme out more widely.

Issues

2. With regard to the issues raised by the Justice 2 Committee and the Parliament during Stage
1:

• The primary purpose of the victim statement is, for the first time in Scotland, to give victims (or
the victim’s family or carer in the case where the primary victim is dead, mentally incapacitated
or under 14 years old), a statutory right to explain the physical, emotional and financial impact of
a crime to the court, directly rather than through an intermediary.  It will provide an opportunity
for victims to participate more actively in the criminal justice process and seeks to provide the
victim with a voice in that process.

• The Bill will place a statutory duty on the courts to consider the statements, post-conviction,
alongside the other information that is made available to the court in reaching its decision about
sentence.  This will be especially valuable in cases where the offender pleads guilty or evidence
is not led, where full information about the impact of the offence on the victim (i.e. through
witness evidence given during the trial) may not be available to the court.

• It is not the intention that the victim will have a direct say in the sentence.  We are aware from
the English research that there is a risk of raising unrealistic expectations on the part of the
victim. We intend to address this issue through clear guidance for victims (both written and
through existing victim support mechanisms), setting out the implications of making a statement.
The improved information systems now in place for victims in Scotland will help us to
disseminate this message.

• The Sheriffs’ Association proposed Crown mediation of Victims’ Statements to address some of
the practical difficulties of running the scheme. We have given careful consideration to this
proposal. We have also noted that the Crown Agent designate gave evidence to the Committee
that the Crown could not fulfil this role “because it would filter, dissect and decide what to place
before the court....The prosecutor’s duty is to place the document in question before the Court”.
Also, as the Committee noted in its report, Victim Support Scotland gave evidence that “it is
incompatible with the interests of justice to expect the prosecution service to be responsible for
securing a conviction and, at the same time, be responsible for representing the legitimate voice
of the victim”.  Despite further reflection, we have not therefore been able to reconcile Crown
mediation of Victims Statements with the basic aim of the scheme which is to give the victim a
direct means to communicate with the Court.
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Amendments to affirmative resolution

3. In response to concerns raised by the Committee, we will lodge amendments to section 69 of
the Bill to provide for various orders to be made by affirmative resolution.

Practical considerations

4. During Stage 1, some concerns were raised about the practical arrangements for the scheme
and I appreciate that the Committee needs to know our plans. There will be amendments during
Stage 2 to address some of these concerns:

• There will be a proforma setting out factual questions about the physical, emotional and financial
impact of the crime. Victims will be provided with guidance on completing the proforma and will
be given contact details for those organisations that can support and advise them in doing so.
Comprehensive guidance will be developed for the support organisations.

• Once a decision has been taken to prosecute, the Crown Office and Procurator Fiscal Service will
contact the victim to provide information and guidance on the scheme and invite the victim to
complete a victim statement, if they wish to do so.  The consultation responses showed a
preference for taking the statement at this point.  The statements will not be ‘taken’ by the
Police.

• The statement will be laid before the court after a finding of guilt or a guilty plea. The court will
be required to regard the statement in determining sentence alongside any other relevant
information or evidence.  It will be for the Court to decide on the relevance, or otherwise, of each
piece of information (including the information within the victim statement) laid before it.
Courts already sift out information that is irrelevant to the final conviction.

• The Committee raised important points about procedures if the Victim Statement is materially
inconsistent with other evidence laid before the court. In such cases, the Prosecutor Fiscal
Service will have a duty to provide the defence with the relevant information from the Victim
Statement.  As with other evidence provided for the prosecution, the victim may be cross-
examined on the information in their statement during the trial.  This can also happen at the post-
trial stage during proof of mitigation. There are established procedures for this.

• In relation to cross-examination, we intend to bring forward two amendments in relation to this
issue at Stage 2.  The first will ensure that there is follow through from the Sexual Offences
(Procedures and Evidence) (Scotland) Act 2002, so that the accused cannot personally cross-
examine a victim on their Victim Statement during the trial.  The second will amend the Sexual
Offences (Procedures and Evidence) (Scotland) Act 2002 to ensure that, after a finding of guilt,
an offender cannot personally cross-examine a victim on their Victim Statement during post-trial
proceedings.

5. We accept the Committee’s concerns about how the Victims’ Statements pilots would operate
in practice. We have established a Steering Group which is drawing up detailed protocols and
guidelines for the pilot schemes. The Group comprises members from the Scottish Executive, the
Crown Office and Procurator Fiscal Service, the Scottish Court Service, the Association of Chief
Police Officers Scotland and Victim Support Scotland.  The Faculty of Advocates, the Law Society
and the Sheriffs’ Association will be involved in future discussions.  In this way, we will address the
detailed practicalities of the scheme and build on the lessons learned from the operation of other
Victims’ Statements schemes throughout the world.
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Evaluation

6. It is important to monitor the operation of the pilots. Therefore, there will be a robust,
independent evaluation of the pilot schemes to inform the pilots and to report at the end of the pilot
period.  This evaluation will inform the decision on whether to roll the scheme out across Scotland.
This will be subject to an affirmative resolution of the Parliament.
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The Justice 2 Committee’s report on the physical punishment provisions in the
Criminal Justice (Scotland) Bill failed to consider the human rights implications
of retaining the “reasonable chastisement” defence. It is essential that the
Committee should reconsider its recommendations from a human rights
perspective in the light of the UK’s legal obligations.

The only reference to human rights in the Committee’s report is in para. 103,
where it acknowledges that “Physical punishment may also conflict with the
human rights of the child.”  It goes on to mention the European Court of Human
Rights “A v UK” judgment, but does not refer at all to the UK’s obligations
under the international human rights instruments including the Convention on
the Rights of the Child, and also under the European Social Charter.

Since the Justice 2 Committee reported in September, the Committee on the
Rights of the Child, human rights Treaty Body for the UN Convention on the
Rights of the Child, has repeated its formal recommendation to the UK to
remove the “reasonable chastisement” defence and thus give children equal
protection under the law on assault.

The Scottish Executive’s original and amended proposals to limit rather than
remove the “reasonable chastisement” defence – and to introduce a new and
disreputable legal concept of “justifiable assault” – do not satisfy the UK’s
human rights obligations. Only clear removal of the defence can achieve
compatibility with the various human rights instruments. The Committee on the
Rights of the Child specifically notes: “The Committee is of the opinion that
governmental proposals to limit rather than to remove the “reasonable
chastisement” defence do not comply with the principles and provisions of the
Convention and the aforementioned recommendations, particularly since they
constitute a serious violation of the dignity of the child. [see similar observations of
the  of the Committee on Economic, Social and Cultural Rights, E/C.12/1/Add.79,
para 36]. Moreover, they suggest that some forms of corporal punishment are
acceptable and therefore undermine educational measures to promote positive and
non-violent discipline.”

The archaic law allowing “reasonable chastisement” – the still-quoted leading case
dates back to 1860 - provides the context for a consistent pattern of gross violations of
the human rights of children throughout the UK.  All corporal punishment breaches
fundamental rights to respect for human dignity and physical integrity. Where, as
in the UK, corporal punishment has been prohibited for adults, but persists for
children, its legality breaches the right to equal protection under the law, upheld in
the Universal Declaration of Human Rights (article 7) and in the International
Covenant on Civil and Political Rights (article 26).



As set out in detail below and in annexes, the UK is under strong pressure from
international and regional human rights bodies to reform its law by removing the
“reasonable chastisement” defence and thus giving children equal protection under the
criminal law on assault. The current debate on law reform was triggered by the
judgment of the European Court of Human Rights in the case of “A v UK”. Execution
of this judgment by the Government is still being “supervised” by the Committee of
Ministers of the Council of Europe. This judgment in itself may not require abolition
of all corporal punishment, although abolition would appear to be the only practicable
way of providing children with “adequate protection including effective deterrence”
(see detailed discussion below).

But in any case, the UK’s legal obligations under the international human rights
instruments, in particular the Convention on the Rights of the Child, are very much
broader than those under the European Convention (as the Committee on the Rights
of the Child emphasised in its recent concluding observations on the UK’s second
report to it, para. 8).

In addition (also set out below), the European Social Rights Committee has advised
the Government that the persisting legality of corporal punishment is incompatible
with its obligations under article 17 of the European Social Charter.

Successive decisions of the European Commission and Court of Human Rights and
formal recommendations from the UN human rights Treaty Bodies have required the
UK to abolish all penal system and school corporal punishment. Maintaining the
“reasonable chastisement” defence for parents and some other carers is unsustainable
in a human rights context.
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The UK Government has received formal recommendations to remove the defence
and to prohibit all corporal punishment of children from the Committee on the Rights
of the Child (in concluding observations on the UK’s initial and second reports under
the CRC, in 1995 and 2002) and from the Committee on Economic, Social and
Cultural Rights (in concluding observations on the UK’s fourth periodic report under
the International Covenant on Economic, Social and Cultural Rights in May 2002).

In its concluding observations on the UK’s Second Report under the CRC, the
Committee on the Rights of the Child repeats its 1995 recommendation, stating that
the UK should “with urgency adopt legislation throughout the State party to remove
the ‘reasonable chastisement’ defence and prohibit all corporal punishment in the
family and in any other contexts not covered by existing legislation”. It underlines
that governmental proposals to limit rather than to remove the defence do not comply
with the principles and provisions of the Convention or with its previous 1995
recommendation, “particularly since they constitute a serious violation of the dignity
of the child”.

It is the consistent jurisprudence of the Committee on the Rights of the Child that the
persisting legality of corporal punishment is incompatible with the Convention on the
Rights of the Child. This has been expressed in concluding observations to over 120
States parties to the Convention, in the Committee’s first General Comment on



“Article 29(1) – The aims of education” and in recommendations adopted following
two days of General Discussion on Violence against children. Its Guidelines for the
preparation of periodic reports under the CRC ask: “whether legislation (criminal
and/or family law) includes a prohibition of all forms of physical and mental violence,
including corporal punishment, deliberate humiliation, injury, abuse, neglect or
exploitation, inter alia within the family, in foster and other forms of care, and in
public or private institutions, such as penal institutions and schools.” (CRC/C/58,
para. 88)

The Committee on Economic, Social and Cultural Rights has echoed the Committee
on the Rights of the Child in its General Comment on “The Right to Education” and
in recommending prohibition to the UK in May 2002, when it emphasised “the
principle of the dignity of the individual that provides the foundation for international
human rights law”.
See Annex A
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The European Court, in the case of “A v UK”, found that domestic law (the defence
of “reasonable chastisement”) fails to provide children with “adequate protection”
including “effective deterrence” from breaches of their rights under the European
Convention on Human Rights.

In its current supervision of the execution of this judgment by the UK Government,
the Committee of Ministers of the Council of Europe has asked for further
information on how the Government intends to prevent further breaches of the
Convention rights. The judgment was last considered by the Committee of Ministers
in July 2002, when the minutes record: “The Deputies, having examined the progress
made in ensuring execution, decided to resume consideration of this case at one of
their forthcoming meetings not later than six months hence, on the basis of further
information to be provided by the authorities of the respondent state concerning the
general measures proposed in order to prevent new, similar violations, and if
appropriate, to put an end to the violation and erase, as far as possible, its
consequences for the applicant.”
(803rd meeting (DH) – 22 July 2002, Item H54-1089)

In 1978, the European Court ruled that judicial birching in the Isle of Man breached
article 3. From 1976, a succession of UK applications concerning school corporal
punishment to the European Commission and Court led the Government to introduce
legislation, first to prohibit corporal punishment in all state-supported education
(coming into effect in 1987) and then in 1999 to extend abolition to cover all schools
and nursery education.

The European Court has not as yet explicitly condemned all corporal punishment, but
nor has it at any point suggested that any level of corporal punishment is permitted
under the Convention. The UK’s second report to the Committee on the Rights of the
Child refers to a comment by the European Commission on Human Rights in its
Report on the “A v UK” case, that its unanimous finding of a breach of article 3 “does
not mean that article 3 is to be interpreted as imposing an obligation on States to
protect, through their criminal law, against any form of physical rebuke, however
mild, by a parent of a child”. The UK Government asked the European Court to



repeat this statement in its judgment, but it did not do so. On the other hand, the
judgment in “A v UK” does refer without elaboration to articles 19 and 37 of the
Convention on the Rights of the Child.

In the “A v UK” case the Court followed its usual practice and having unanimously
found a breach of article 3, did not go on to consider whether the corporal punishment
of the applicant also breached article 8 (the concept of “private life” protected by this
article includes protection of physical integrity) and article 14 (the right to protection
without discrimination).

Previous decisions of the European Human Rights Commission and Court have
emphasised that prohibiting all corporal punishment does not breach other Convention
rights (for example to family or private life or religious freedom). In 1982, the
Commission rejected an application by Swedish parents who alleged that Sweden’s
1979 ban on parental physical punishment breached their right to respect for family
life and religious freedom. The Commission concluded: “The actual effects of the law
are to encourage a positive review of the punishment of children by their parents, to
discourage abuse and to prevent excesses which could properly be described as
violence against children.” (Seven Individuals v Sweden, European Commission of
Human Rights, Admissibility Decision 13 May 1982). In 2000, the European Court
declared inadmissible an application seeking to challenge the abolition of corporal
punishment in private schools in the UK on grounds that it breached rights to family
life and religious freedom (Philip Williamson and Others v UK, admissibility
decision, September 7 2000).
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European Court that it would change the law to give children better protection, and
the judgment notes that “the Government has accepted that this law [the “reasonable
chastisement” defence] currently fails to provide adequate protection to children and
should be amended”. But three years after the judgment, in November 2001, it
announced it would not change this law.

The Government has argued that implementation of the Human Rights Act 1998 is
adequate to execute the judgment. In fact, a Court of Appeal (Criminal Division)
judgment in 2001, interpreting the implications for the use of the “reasonable
chastisement” defence of implementation of the Human Rights Act and the “A v UK”
judgment, weakened - not strengthened - protection (R v H, Court of Appeal,
Criminal Division, judgment April 25 2001; reported in The Times May 17 2001):
A judge was to hear a case in which a father admitted using a belt causing bruising
when he punished his four year-old son for refusing to write his name.  The father
indicated his intention to use the common law defence of “reasonable chastisement”.
The judge was concerned that the “A v UK” judgment and implementation of the
Human Rights Act could make use of the defence inappropriate. The case was
referred for direction to the Court of Appeal (Criminal Division). The decision of the
Court of Appeal was that parents and other carers retained use of the defence and that
courts should take account of certain factors in determining whether punishment was
“reasonable”: the nature and context of the defendant’s behaviour, its duration, its
physical and mental consequences in relation to the child, the age and personal
characteristics of the child and the reasons given by the defendant for administering
punishment.



It is obvious that courts will always consider such general factors when determining
whether chastisement is “reasonable”. Directing a jury in this way gives it no
guidance as to what constitutes inhuman or degrading treatment. Given the absolute
nature of the prohibition of inhuman or degrading treatment in the European
Convention, the final proposed factor (underlined above) is irrelevant to determining
whether the punishment reached the “minimum level of severity” in order to fall
within the scope of article 3. In relation to the Convention case-law, it is in fact a mis-
direction to include such a factor.

The Court of Appeal judgment does nothing to add to the protection of “A” and other
children. When the originating case went back for trial, the jury unanimously
acquitted the father. We have obtained a transcript of the case (which was not
reported). The father admitted an assault with a belt causing injury which the
European Court would plainly have found to amount to inhuman or degrading
treatment, in breach of article 3. The judge directed the jury in detail:
“…There is no dispute as to the fact of this case. The defendant did strike his son with
a belt and caused him some minor bruising. For you to find the defendant guilty you
must be sure – and it is for the prosecution to have made you sure, the defendant does
not have to prove anything – that what he did was unlawful. Parents are entitled, as a
disciplinary measure, to apply a reasonable degree of force to children old enough to
understand its purpose. That includes reasonable corporal punishment. It must not be
applied out of spite or anger. In assessing whether or not what the defendant did was
reasonable and, therefore, lawful, you must consider the nature and context of the
defendant’s actions, their duration, their physical and mental consequences in
relation to the child, his age, which was four and a half at the relevant time, the
personal characteristics of the child and the defendant’s reasons for hitting him. To
convict the defendant, you must be sure that what he did was unreasonable and
immoderate…”

Nothing could illustrate more clearly that current domestic law fails to protect
children even from punishment that breaches article 3 of the European Convention,
just as it failed to protect “A”.  Since implementation of the Human Rights Act, in a
series of cases parents and stepparents have used the defence and been acquitted,
despite admitting hitting their children, in some cases with implements, causing
injuries including bruising.

In any case, as noted above, the obligations of the UK under international instruments,
the Convention on the Rights of the Child and the International Covenants, include
but go beyond the prohibition of “inhuman or degrading treatment” and require
protection from all forms of violence and equal protection under the law.
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The European Social Rights Committee has advised the Government that the
persisting legality of corporal punishment is incompatible with its obligations under
article 17 of the European Social Charter. It has asked for information on the situation
in Scotland. In a “general observation” issued in 2001 the Committee refers to the
recommendations of the Committee on the Rights of the Child and to the European
Court judgment in “A v UK”. It concludes: “The Committee considers that Article 17
requires a prohibition in legislation against any form of violence against children,



whether at school, in other institutions, in their home or elsewhere. It furthermore
considers that any other form of degrading punishment or treatment of children must
be prohibited in legislation and combined with adequate sanctions in penal or civil
law.” The Committee notes that it “does not find it acceptable that a society which
prohibits any form of physical violence between adults would accept that adults
subject children to physical violence. The Committee does not consider that there can
be any educational value in corporal punishment of children that cannot be otherwise
achieved”.
See Annex B.
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The Global Initiative was launched during the 2001 session of the Commission on
Human Rights in Geneva. It aims to forge a strong alliance of UN agencies, human
rights institutions, key individuals and international and national non-governmental
organisations against all corporal punishment.

The Initiative is already formally supported by UNICEF, UNESCO, the former High
Commissioner for Human Rights, members of the Committee on the Rights of the
Child, and also by the Special Rapporteurs on Torture and other cruel, inhuman or
degrading treatment or punishment, Elimination of violence against women, Sale of
children, child prostitution and child pornography, and The right to education. In
addition, many national human rights institutions, international and national NGOs
and individual human rights activists support the Initiative (for full list see
www.endcorporalpunishment.org)
.
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“16. The Committee is disturbed about the reports it has received on the physical and
sexual abuse of children. In this connection, the Committee is worried about the
national legal provisions dealing with reasonable chastisement within the family. The
imprecise nature of the expression of reasonable chastisement as contained in these
legal provisions may pave the way for it to be interpreted in a subjective and arbitrary
manner. Thus, the Committee is concerned that legislative and other measures relating
to the physical integrity of children do not appear to be compatible with the provisions
and principles of the Convention, including those of its articles 3, 19 and 37. The
Committee is equally concerned that privately funded and managed schools are still
permitted to administer corporal punishment to children in attendance there which
does not appear to be compatible with the provisions of the Convention, including
those of its article 28, paragraph 2.

“31. The Committee is also of the opinion that additional efforts are required to
overcome the problem of violence in society. The Committee recommends that
physical punishment of children in families be prohibited in the light of the provisions
set out in articles 3 and 19 of the Convention. In connection with the child's right to
physical integrity, as recognized by the Convention, namely in its articles 19, 28, 29
and 37, and in the light of the best interests of the child, the Committee suggests that
the State party consider the possibility of undertaking additional education campaigns.
Such measures would help to change societal attitudes towards the use of physical
punishment in the family and foster the acceptance of the legal prohibition of the
physical punishment of children.

“32. … Legislative measures are recommended to prohibit the use of corporal
punishment in privately funded and managed schools.”
(February 15 1995, CRC/C/15/Add.34, paras. 16, 31 and 32)
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“Corporal punishment
35  The Committee welcomes the abolition of corporal punishment in all schools in
England, Wales and Scotland, following its 1995 recommendations (ibid., para. 32)
but is concerned that this abolition has not yet been extended to cover all private
schools in Northern Ireland. It welcomes the adoption by the National Assembly for
Wales of regulations prohibiting corporal punishment in all forms of day-care,
including childminding, but is very concerned that legislation prohibiting all corporal
punishment in this context is not yet in place in England, Scotland or Northern
Ireland.



“In light of its previous recommendation (ibid., para. 31), the Committee deeply
regrets that the State party persists in retaining the defence of “reasonable
chastisement” and has taken no significant action towards prohibiting all corporal
punishment of children in the family.

“The Committee is of the opinion that governmental proposals to limit rather than to
remove the “reasonable chastisement” defence do not comply with the principles and
provisions of the Convention and the aforementioned recommendations, particularly
since they constitute a serious violation of the dignity of the child. [see similar
observations of the  of the Committee on Economic, Social and Cultural Rights,
E/C.12/1/Add.79, para 36]. Moreover, they suggest that some forms of corporal
punishment are acceptable and therefore undermine educational measures to promote
positive and non-violent discipline.

“36  The Committee recommends that the State party:
with urgency adopt legislation throughout the State party to remove the “reasonable
chastisement” defence and prohibit all corporal punishment in the family and in any
other contexts not covered by existing legislation;
promote positive, participatory and non-violent forms of discipline and respect for
children’s equal right to human dignity and physical integrity, engaging with children
and parents and all those who work with and for them, and carry out public education
programmes on the negative consequences of corporal punishment.”
(October 4 2002,  CRC/C/15/Add.188, paras. 35 and 36)

In recommendations adopted following its second General Discussion day on
“Violence against children in families and schools”, held on September 28 2001, the
Committee proposed that States should “enact or repeal, as a matter of urgency, their
legislation in order to prohibit all forms of violence, however light, within the family
and in schools, including as a form of discipline, as required by the provisions of the
Convention...”
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“36. Given the principle of the dignity of the individual that provides the foundation
for international human rights law (see paragraph 41 of the Committee's General
Comment No. 13) and in light of article 10(1) and (3) of the Covenant, the Committee
recommends that the physical punishment of children in families be prohibited, in line
with the recommendation of the Committee on the Rights of the Child (CRC)
(paragraph 31 of the CRC's 1995 concluding observations, CRC/C/15/Add.34).”
(May 17 2002, E/C.12/1/Add.79, para. 36)

The Committee on Economic, Social and Cultural Rights has also adopted a General
Comment on “The right to education” which condemns corporal punishment: “In the
Committee’s view, corporal punishment is inconsistent with the fundamental guiding
principle of international human rights law enshrined in the Preambles to the
Universal Declaration of Human Rights and both Covenants: the dignity of the
individual….” (HRI/GEN/1/Rev.5, page 81)
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The European Committee on Social Rights (ECSR) whose function it is to
supervise conformity with the European Social Charter of the law and practice of
member states, made the following “general observation” regarding Article 17 of the
Charter and corporal punishment in 2000; it was published in 2001:
“Whereas the Committee has not previously criticised any Contracting Party for not
clearly prohibiting corporal punishment of children, it has requested information
about legislation and practice in the Contracting Parties in particular as regards the
protection of children against ill-treatment, with a view to re-examine the
implementation of Article 17, in the light of national legislation and international
conventions.

“While examining national situations, the Committee has observed that the UN
Committee encourages countries to reform their legislation with a view to ensuring
the prohibition of corporal punishment inter alia within the family, which is in line
with the relevant provision in the Convention on the Rights of the Child.

“It has also observed that the European Court of Human Rights has held in a case
where a young boy was beaten by his stepfather, who pleaded that the treatment in
question amounted to “reasonable chastisement”, that it was of sufficient severity to
fall under the scope of Article 3 of the European Convention on Human Rights. The
Court considered that the obligation on the High Contracting Parties under Article 1
of the Convention to secure to everyone within their jurisdiction the rights and
freedoms defined in the Convention, taken together with Article 3, required States to
take measures designed to ensure that individuals within their jurisdiction are not
subjected to torture or inhuman or degrading treatment or punishment, including such
ill-treatment administered by private individuals. It stated that "children and other
vulnerable individuals, in particular, are entitled to State protection, in the form of
effective deterrence, against such serious breaches of personal integrity (see, mutatis
mutandis, the X and Y v. the Netherlands judgment of 26 March 1985, Series A no.
91, pp. 11–13, §§ 21–27; the Stubbings and Others v. the United Kingdom judgment
of 22 October 1996, Reports 1996-IV, p. 1505, §§ 62–64; and also the United Nations
Convention on the Rights of the Child, Articles 19 and 37)."

“The Committee attaches great importance to the protection of children against any
form of violence, ill-treatment or abuse, whether physical or mental. Like the
European Court of Human Rights it emphasises the fact that children are particularly
vulnerable and considers that one of the main objectives of Article 17 is to provide
adequate protection for children in this respect.

“The Committee observes that in the last decades corporal punishment of children has
been explicitly prohibited by law in several Contracting Parties. It observes that
Recommendation No. R (90)2 on social measures concerning violence within the
family adopted by the Committee of Ministers on 15 January 1990 in its Appendix,
point 14 emphasises the general condemnation of corporal punishment and other
forms of degrading treatment as a means of education.



“The Committee does not find it acceptable that a society which prohibits any form of
physical violence between adults would accept that adults subject children to physical
violence. The Committee does not consider that there can be any educational value in
corporal punishment of children that cannot be otherwise achieved.

“Moreover, in a field where the available statistics show a constant increase in the
number of cases of ill-treatment of children reported to the police and prosecutors, it
is evident that additional measures to come to terms with this problem are necessary.
To prohibit any form of corporal punishment of children, is an important measure for
the education of the population in this respect in that it gives a clear message about
what society considers to be acceptable. It is a measure that avoids discussions and
concerns as to where the borderline would be between what might be acceptable
corporal punishment and what is not.

“For these reasons, the Committee considers that Article 17 requires a prohibition in
legislation against any form of violence against children, whether at school, in other
institutions, in their home or elsewhere. It furthermore considers that any other form
of degrading punishment or treatment of children must be prohibited in legislation
and combined with adequate sanctions in penal or civil law.”
(Conclusions XV – 2, Volume 1, published in 2001)

Article 17 of the European Social Charter (“The right of mothers and children to
social and economic protection”) states: “With a view to ensuring the effective
exercise of the right of mothers and children to social and economic protection, the
Contracting Parties will take all appropriate and necessary measures to that end,
including the establishment or maintenance of appropriate institutions or services.”
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In its most recent “Conclusions” on the UK’s report on implementation of article 17,
the Committee states: “…As regards corporal punishment, the Committee notes that it
was prohibited in private schools by the School Standards and Framework Act 1998,
with the result that corporal punishment is now prohibited in all schools. The
Committee wishes to be informed whether legislation prohibits corporal punishment
in other institutions caring for children. It notes that not all forms of corporal
punishment are prohibited within the family. The Committee refers to its general
observations on Article 17 in the General Introduction and decides to defer its
conclusion on this point pending more information from the British Government on
the situation and on its intentions in this regard. It also wishes to receive information
on the situation in Northern Ireland and Scotland.”
(European Committee on Social Rights Conclusions XV-2 The United Kingdom,
Article 17, page 23).




