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4. Future work programme: The Committee will consider its future work
programme.
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The following papers are enclosed for this meeting:
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Submission from Frank Maguire J2/02/35/2
Letter from the Right Honourable Lord Cullen, the Lord President
(11 June 2002)
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(24 September 2002)

J2/02/35/4
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SPICe note on Mental Health Bill (PRIVATE) J2/02/35/9
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Item 2 - Land Reform Bill: Members are reminded to bring with them copies of the
Bill and Accompanying Documents, available from Document Supply Centre or at
the following website: http://www.scottish.parliament.uk/parl_bus/legis.html#44,
together with any papers from the Stage 1 process that are considered relevant
(such as the Committee’s Stage 1 Report).  Copies of the Marshalled List will be
available from Document Supply on Tuesday morning and will also be available in
the Chamber on Wednesday.  A list of groupings will be available in the Chamber at
the beginning of the meeting and be circulated directly to members on Tuesday.

http://www.scottish.parliament.uk/parl_bus/legis.html#31
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J2/02/35/1

JUSTICE 2 COMMITTEE

 Meeting 2002 (Session 1)

Wednesday 9 October 2002

Petition PE336 by Frank Maguire, on behalf of Clydeside Action on Asbestos
Note by the Clerk

1. This paper sets out the current position on Petition PE 336 on civil justice for
asbestosis sufferers.

Background

2. The petition seeks a review of the powers and procedures of the Court of
Session in relation to the handling of mesothelioma cases having regard to—

� the urgency of mesothelioma cases;
� the need to review court procedures and powers in order to identify real issues

between parties at an early stage;
� minimising delays to progress of cases;
� encouraging the use of jury trials;
� facilitating interim payments pending resolution of cases;
� the resources available to the court.

Progress

3. The Committee considered the petition at its meeting on 17 April where it
agreed to focus its consideration on possible improvements to the system of written
pleadings and the potential application of the commercial fast-track procedure to
asbestosis cases.

4. The Committee agreed to seek the views of the Lord President, the Law
Society of Scotland, the Forum of Insurance Lawyers (FOIL) and the Faculty of
Advocates on these issues.  Their responses are attached.

5. The Committee agreed at its meeting on 25 June to ask the petitioner to
respond to these submissions. The petitioner’s response is also attached.

Responses

The Lord President
6. Two letters from the Lord President have been received. The 24 September
letter summarises the revised procedures which will be implemented in personal
injury cases as a result of Lord Coulsfield’s working party—
� simplified written pleadings
� assignment of proof diets one year in advance
� early and automatic recovery of documents

http://www.scottish.parliament.uk/parl_bus/petitions/pe336.pdf
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� pre-trial meeting to explore opportunities for settlement
� early pleadings

7. The Lord President intended to introduce the new arrangements from January
but at the request of the solicitor members of the Court of Session Rules Council this
has been postponed to 1 April 2003.  It appears that Lord Mackay’s involvement will
end for cases raised once the new procedures are introduced although he will still
oversee cases raised before the commencement date.

8. The 11 June letter:
� outlines the impact of By Order hearings under Lord Mackay and highlights the

range of factors which cause delay in these cases;
� comments on the commercial procedures and why he considers that a high

degree of judicial case management in personal injury cases would be
disproportionate to the benefits that would accrue from what is a very resource
intensive process;

� comments in detail on the rationale for and intended benefits of the Working
Party’s proposals.

The Law Society of Scotland
9. The Society’s submission:
� welcomes the proposals in Lord Coulsfield’s report; including the fact that they

will apply to all personal injury cases;
� supports the setting of a timetable as recommended by Lord Coulsfield while

noting the practical difficulties involved;
� suggests the need to consider whether there is greater scope for reaching

settlement before proceedings commence;
� notes the need for sufficient resources to implement the proposals.

10. The Society also provides an annex on the written pleadings system which
appears to confirm some of the petitioner’s complaints and to suggest that some, but
not all, of these difficulties would be resolved by the Coulsfield proposals.

The Faculty of Advocates
11. The Faculty, writing from a neutral stance of having acted for both pursuers
and defenders—

� acknowledges the great suffering caused by asbestosis but notes that
procedures must still allow legitimate defences as well as justice for the victim;

� suggests that, to the extent of ultimately delivering compensation, the current
procedures do work;

� does not consider that the rules reform will necessarily resolve cases more
quickly and notes the difficulties for defenders in the initial time limits for lodging
defences;

� suggests that Lord Mackay’s involvement is delivering many of the benefits of
judicial case management, without complex rule changes.

Forum of Insurance Lawyers
12. The Forum’s detailed submission, among other points—
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� supports the implementation of the Coulsfield recommendations;
� supports greater use of the Sheriff Court and proposes a specialised Sheriff

Court for personal injury cases;
� suggests that many delays arising from lack of availability of information are the

responsibility of the pursuer rather than the defender; and highlights the
difficulties for defenders in responding to pursuers’ pleadings.

The Petitioner
13. The Petitioner, in a very full response to all the above submissions—
� questions whether fixing a proof diet 12 months ahead will make a significant

difference; including the pre-litigation stage the total period is likely to be at least
17 months, against a life expectancy for mesothelioma sufferers of 12-18 months.

� considers that a set timetable may be too rigid for pursuers and would
disadvantage their position.

� considers that the Coulsfield proposals for abbreviated pleadings will still allow
blanket denials  and skeletal  defences;

� continues to argue for active judicial case management rather than just a
monitoring role for the Court; and draws attention to the operation of such a
procedure for personal injury cases in England and Wales.

Other developments since July

14. The Convener and Deputy Convener attended a By Order Roll during the
summer recess and discussed the issues with Lord Mackay. The Convener has also
written to the Chairman of the Board of Inland Revenue regarding delays in the
recovery of documentary evidence of employment histories from the Inland Revenue
Contributions Agency.

Options

15. The petition is complex and a range of, often conflicting, views and comments
have been made by the respondents.   The Committee is likely to need further
information and discussion in order to reach conclusions on some of the key issues
before it including—

� whether the implementation of the Coulsfield recommendations will adequately
address the concerns of petitioners;

� whether there are any other procedural means by which cases could be
expedited: for example, greater use of the Sheriff Court;

� the adequacy of available court resources and the costs/benefits of greater
judicial case management;

� whether asbestosis – and particularly mesothelioma -  cases require any special
procedures over and above the general procedures for personal injury cases.
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16. There are range of further options open to the Committee including—

(a) A further round of written correspondence to pursue points made by the
petitioner in response to the submissions received;

(b) Taking oral evidence from the petitioner and others in relation to the recent
submissions.  If this option is preferred, the committee would have to consider
how to find time in its schedule, bearing in mind that it is already meeting
twice a week to meet the deadlines set by the Parliament for considering
Executive legislation;

(c) Appointing a reporter to hold informal meetings with the Law Society, Faculty
of Advocates, the petitioner, and others, and report back to the full committee
by an agreed deadline.

(d) Approach the Bureau about the possibility of establishing a sub-committee on
this issue; such a committee might be able to co-opt other members with an
interest to supplement the resources of the Justice 2 committee.

17. Alongside these options, the Committee might wish to consider—
� taking up the offer of an informal procedural briefing from the Faculty of

Advocates;
� seeking further information about the England and Wales procedures which the

petitioner suggests are a successful example of judicial case management;
� whether work on this petition would be sufficient to justify appointing an adviser to

assist the committee.

Conclusion

18. The Committee is invited to consider this paper and agree what action it
wishes to take.

Clerk to the Committee
3 October 2002
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FTM/PETITION

FIRST CLASS
Pauline McNeill MSP
Convener
Justice 2 Committee
c/o Room 3.12
Committee Chambers
George IV Bridge
EDINBURGH    EH99 1SP

If telephoning please
ask for Mr Maguire

14 August 2002

Dear Madam

PETITION : PE336 - ASBESTOS CASES

I refer to the Senior Assistant Clerk’s letter of 28th June 2002 and thank your goodself and the
Committee for the opportunity for the Petitioners to provide a full Response to the letter of the Lord
President of 11th June 2002 and the submissions of the Law Society of Scotland, the Faculty of
Advocates and the Forum of Insurance Lawyers.  I attach Response by the Petitioners.

Our Response addresses the substance of the Lord President’s letter in so far as it declares an
intention to implement the proposals of Lord Coulsfield’s Working Party.  We have also provided
specific response to the Lord President’s comments on the Current Handling of Asbestos Cases.
With regard to the latter we have referred to a case tracking and data program for all cases given to
the Court.  While we have provided specific data in relation to external factors from this program to
the Committee we have not, for confidentiality reasons, provided the Committee with the whole
program which demonstrates the current progress of each case through the court.  We can, if
thought helpful, offer to demonstrate the program to the Convener and Vice Convener.

We have provided specific Responses to the Law Society of Scotland, Faculty of Advocates and
Forum of Insurance Lawyers and these are contained in the Appendices of the Response.

The Vice Convener had asked for information in relation to the practice and procedure in England
and Wales.  This has been provided for in the Response and is also contained in a statement of Ian
McFall in the Appendices.

Legislative Power of the Scottish Parliament in Relation to Court of Session Procedure

Your goodself and the Vice Convener asked for some further information in relation to Acts of
Sederunt and the legislative power of the Scottish Parliament in relation to Court of Session
procedure.

Cont/….
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The Scottish Parliament, as the Committee will be aware, derives its legislative power from the
Scotland Act 1998, Sections 28-30.  Specified matters are reserved to Westminster and any other
matter which is not reserved is devolved.  The reserved matters are detailed in Schedule 5 to the Act
and “protective provisions” are detailed in Section 4 to the Act.

Both civil and criminal law and their procedures are not reserved matters.

An Act of Sederunt is a description given to subordinate legislation enacted by the Court of Session
in relation to its own practice and procedures.  This is conferred by the Court of Session Act 1988,
Section 5.  The Act deals with the administration of the Court of Session and how its rules are to be
framed and decided upon.  In so far as we can ascertain there is no duty on the part of the Lord
President to put such subordinate legislation before the Scottish Parliament.

However, while the Court of Session may promulgate rules and procedures with which the Scottish
Parliament may disagree ultimately the extent of this power and the manner in which it is exercised
is derived from the Court of Session Act 1988 which in turn falls within the legislative power of the
Scottish Parliament.

Yours sincerely

Frank Maguire, Solicitor Advocate
On behalf of Clydeside Action on Asbestos

FTM/jd

Encs
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INTRODUCTION

The Petitioners, Clydeside Action on Asbestos are grateful to the Convenor and members of

Justice 2 Committee for the opportunity to reply to the Lord President’s letter to the Convenor of

11th June 2002, and also responses from FOIL, the Faculty of Advocates and the Law Society of

Scotland.

The reply on behalf of the Petitioners is to respond to the Lord President’s position and also to give

individual responses to the Lord President’s comments on the Current Handling of Asbestos Cases,

FOIL, the Faculty of Advocates and the Law Society of Scotland.
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1. LORD PRESIDENT WORKING PARTY PROPOSALS

The Lord President in his letter of 11th June 2002 after outlining the proposals of Lord

Coulsfield’s Working Party, which he intends to implement, states at paragraph 4.13 the

following:-

“4.13  I consider that the implementation of the various proposals which I have

described should do much to expedite the progress and disposal of asbestos and other

actions.  They represent a use of judicial time and other resources which is

proportionate to what such actions require.”

1.1 Key Proposal

The key to these proposals is contained in his sub-paragraph 4.4 which states:-

“4.4    …  the automatic fixing of a proof diet when defences are lodged

for a date at or about, but not earlier than, 12 months ahead; and an event

driven timetable.  A timetable will be generated automatically at the stage

when defences are lodged.  This timetable will set out a series of future

dates by which parties are required to take the appropriate actions.

Likewise any adjustment to the timetable which proves to be necessary

will be sent out automatically”

The proposal therefore from which everything else follows is the fixing of the

proof diet 12 months ahead.  The timetable flows from that.  It should be noted that

this does not mean that from the commencement of proceedings there will be a trial

fixed 12 months ahead.  There is a period prior to defences being lodged which

also has to be taken into account which is of the order of one month (assuming

defences are received timeously).  From the commencement of proceedings

therefore the timescale envisaged by the Lord President is the fixing of a trial date

not earlier than 13 months.
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The rest of the Working Party’s proposals as referred to by the Lord President are

concerned with the monitoring of the timetable (4.5), early recovery of some

documents (4.6) and breakdown of monetary elements in the claim (4.7).  There is

also reference to the avoidance of debates, and a pre-trial meeting between the

parties (but not the Judge) four weeks before the proof or jury trial (4.10).

In terms of timescale the Lord President understandably is dealing with the

duration of court proceedings.  However it has to be appreciated that there is also a

pre-litigation stage.  When someone first consults a solicitor regarding their

condition and the possibility of compensation there has already been a period of

investigation by the General Practitioner and the hospital (including attendance for

CT Scans and biopsies, etc. to finally determine diagnosis).  The solicitor cannot

commence proceedings that day because the solicitor has to ascertain that the

person is suffering from such a condition through a Consultant Physician, obtain

the full history of employment, ascertain defenders and put in hand the funding

(whether it be through insurance, the union, or legal aid) for the commencement of

proceedings and instruct a draft Summons, etc.

If one takes, optimistically, a period of about four months from the onset of the

condition to the commencement of proceedings, to cover the medical

investigations, and the preparation for litigation, we then have a period of some 17

months before the mesothelioma sufferer will have a hearing of their case.

1.2 Mesothelioma Sufferers and Life Expectancy

The Petition on 22nd January 2001 which was originally presented to the Petitions

Committee and then to the Justice Committee had made it clear that the condition

which is causing most concern in asbestos cases is that of mesothelioma.  The

opening paragraph of the Petition describes the condition, its nature, its progress and

its effect on the mesothelioma sufferer.  In particular it is stated that the speed of

onset of development of the tumour is rapid, leading to a progressive deterioration

over an average period of about 12 to 18 months.  We refer to the report of Dr.

Henderson in the Appendix which describes the condition and life expectancy in
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much more detail.  The Petition, in that paragraph, also highlighted the fact that there

is a period of a final three months when it is clear that the mesothelioma victim is in

the terminal stages and wholly unable to attend at court or indeed give evidence and

sadly in many cases properly comprehend and give instructions regarding their case.

Given the timescale envisaged by the Lord President, and even assuming proceedings

were commenced as soon as the condition appeared (leaving aside therefore the

medical investigations and pre-litigation investigations), there is very little likelihood

of the mesothelioma sufferer surviving to a hearing.

Indeed, the position is worse in that while a hearing may be fixed 13 months from the

commencement of proceedings the mesothelioma victim will in fact be in no fit state

to provide any evidence in the final three month stage of their condition leaving aside

the added distress of even trying to give that evidence, even if they wanted to.

The physical ability to give evidence and survive to a hearing is not the only issue.

1.3 Mesothelioma & Compensation

We state at page 11 of our Petition:-

“However, there are other concerns of the asbestos victim which may or

may not coincide with the foregoing.  If someone is dying of mesothelioma

it would hardly assist them to obtain compensation in the very terminal

stages of their life.  What is important to them is to achieve compensation

as early as possible after diagnosis of their condition.  This will enable

them to improve their quality of their life, settle their financial affairs and

be comforted in the knowledge that their spouse and family at least will

have some financial security in their absence after death ….”

In other words even if a mesothelioma sufferer manages to survive to a hearing at a

date fixed by the court on the basis of the Lord President’s proposals it will by then

be of little use to them.  The time at which they needed the compensation will have
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passed (and perhaps long passed), they will have had little time to settle their

financial affairs and throughout their whole period of pain and suffering they would

not have known that their spouse and family would have had some financial security

in their absence after death.

1.4 Weakened Negotiating Position of Mesothelioma Sufferers

Even in the context of negotiation with defenders (assuming they were able to take

place) if the Lord President’s proposals are for a rigid timetable they will place the

mesothelioma sufferer in a potentially unfair situation.  The ultimate sanction the

mesothelioma sufferer has if a matter is disputed is the vindication of their position at

the proof or jury trial.  To take away that ultimate sanction by making it too far away

for them to reach or even if they do reach it face them with the prospect of giving

evidence when their terminal condition is at its final stages, can only increase the

pressure on them to settle at heavily compromised figures.  By way of example many

of those suffering from mesothelioma do not agree with the judicial assessments of

their pain and suffering at £50,000 (especially in light of what juries award in other

cases).  That and lower figures is the defenders’ valuation.  No amount of exchange

of documents, recovery of medical records and valuations will change that situation

other than a mesothelioma sufferer being able to come before a court whether it be a

Judge or jury to challenge those awards.

1.5 Earlier Date?

It may at first sight seem from what we have said above that in a mesothelioma

sufferer’s case the Lord President should set an earlier date for proof.

The first point we would note in relation to this is that the Lord President’s date of 12

months from the lodging of defences (at the earliest) with the inherent timetables is

presumably the earliest possible date on a non judicial case managed basis, for

timetables to operate for the court and the parties.
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It also would not take into account where along the path to inevitable death the

mesothelioma sufferer lies when proceedings are commenced.  The mesothelioma

sufferer may be one of those persons whose life expectancy may be much less than

the average of 12 to 18 months or another may be at the very outset of their

condition.  There may also have been a longer period of medical investigation.  To

set an arbitrary date for the commencement of proceedings might help or hinder

progress of their case or in any event not meet the needs of that case.

The foregoing also has to be seen in the context of the defenders’ position.  Our

contention has never been that the defenders are not entitled to defend a case.  Our

position has always been that the pursuer wishes to know what the real issues are in

the case as opposed to blanket denials whereby the pursuer has to establish all

aspects of the case.  Assuming a defender wishes to be in a position to determine

whether there is a real issue and/or proceed to trial solely on that real issue then the

arbitrary fixing of the date on the basis of the system proposed by the Lord President

would give rise to justified claims of unfairness on the part of the defenders.

The difficulties for the mesothelioma victim under the new proposals however do not

stop there.

1.6 Blanket Denials

There is clearly a problem with the civil justice procedures system under Scots Law

with regard to blanket denials.  This has been identified by the Judges themselves

who are quoted at pages 5, 6, 7 and 8 of our Petition.

Indeed, the present Lord President, then Lord Cullen, in his Review of Business in

the Outer House of the Court of Session of December 1995 addressed the problem of

denials at paragraph 3.22.  He stated:-

“The criticisms which have been expressed to me are that (a) the parties

averments, and in particular the averments of the party on whom the

burden of proof lies, tend to become encumbered by detail which is
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unnecessary as a matter of averment, as opposed to evidence; (b) the

defenders’ averments may lack candour; (c) overall there is an undue

reliance on points of pleading which is prejudicial to doing justice to the

facts of the case; and (d) the system of pleadings is unduly elaborate, at

least for the simpler cases which are the subject or ordinary actions.”

At paragraph 3.26 he also states:-

“In light of my experience and the observation which I have received I

am aware that there are cases in which defenders withhold the admission

of facts which they know to be well founded, putting the pursuer at least

for the time being to the proof of his whole case.  Our present system is

not well suited to dealing directly with complaints that defenders are

being less than candid. …. However, uncandid denial does not of itself

render defences irrelevant, as the majority decision of the Second

Division in Gray -v- Boyd 31 August 1995 demonstrates.  It may, of

course, be possible to visit the uncandid defender with an award of

expenses which is intended to reflect the effect which his lack of candour

had on the expenses incurred by the pursuer, but this does not provide a

direct means of dealing with the problem before the action goes to

inquiry”

We would also commend to the Committee the succinct résumé of the problem in the

Law Society’s response “Annex on Written Pleadings” in particular there is the

quotation of Lord Morrison in the case of David Cook -v- UIE Shipbuilding Scotland

Limited 1999 SCLR 156:-

“The perception of some defenders is that the negotiation and settlement

position is strengthened by maintaining a number of uncertainties in the

case, this kind of tactical defence is still generally taken with impunity”

The annex then goes on to say:-
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“The second problem relates to the failure of the system to identify cases

where there is no proper defence.  The Petition has already made

reference to the case of Gray -v- Boyd where the courts were obliged to

hold a defence for payment action which simply stated “debt denied” was

sufficient to put the pursuer to Proof.  At present we have on the one hand

a system which the petitioner believes demands excessive detail and

factual specification from the defenders but on the other hand is unable to

weed out non existing or tenuous defences at an early stage”.

The Lord President in his letter of 11th June 2002 again identifies the problem with

skeletal defences at 3.4 and finds that they do exist in asbestos cases (paragraph 1.3

(iii)).

Notwithstanding this perceived difficulty with Scottish procedure Lord Coulsfield’s

Working Party did not address the problem.  It therefore has not come up with any

proposals to tackle the issue.  The Working Party was concerned, in so far as

pleadings are concerned, only with their length and detail.  The Lord President refers

to this at 4.8 of his letter of 11th June 2002.  The original proposal from Lord

Coulsfield’s Working Party was to have a very abbreviated form of pleadings but this

was objected to at the Extra Ordinary Meeting of the Court of Session Rules Council.

A Working Party was then set up to look at the matter again.  If the Working Party

recommend a less abbreviated form of pleadings then while that might cure the

problem of the pursuers having to go into excessive detail in their pleadings it does

not deal with the problem of blanket denials.

Nor does the setting of a timetable for taking appropriate action in itself cure the

problem of such denials.  A party may, while taking appropriate action, still maintain

their denials.  With regard to early recovery of documents aimed to provide parties in

asbestos and other such actions with early access to documentary evidence such as

medical pathology and employment records, again this does not in itself remove

denials.  Provisions for valuations also do not in themselves remove any denials.



11

Even if a defender complains that their initial denial was based on lack of

information which is subsequently provided there is nothing to cure the problem of

the denial being maintained and corresponding admissions not made.

While again identifying the problem of such defences in his letter of 11th June 2002

the Lord President this time does not propose any means by which the problems

presented by such a defence might be overcome by a party or indeed the court itself.

Indeed despite the strong language of many of the judiciary regarding such defences

and their use, there is the implicit approval of such a defence by our own Appeal

Court, namely the Inner House Second Division in Gray -v- Boyd.

It is furthermore arguable that the defenders’ position is in fact enhanced by Lord

Coulsfield’s proposals and failure to address the problem of denials.

Lord Morrison has referred to denials being used to strengthen the uncertainties in

the case to increase the negotiating and settlement position.

As matters stand the burden of proof lies wholly with the pursuer.  The pursuer

requires to establish (1) employment, including the obtaining of the requisite

documentary material, (2) location and circumstances of exposure to asbestos, (3) the

circumstances in which the pursuer was exposed to asbestos were negligent having

regard to all the literature and HM Inspector Factory Reports over the years, (4) that

exposure caused or materially contributed to the condition from which the pursuer is

suffering, (5) the pursuer is suffering from that condition, and (6) that the pursuer is

disabled to the extent that he claims by reason of said condition, determine the

pursuer’s potential prognosis as against any other medical conditions, loss of

earnings, loss of services, etc.  This involves not only information from the pursuer

but witness statements, and if witnesses are found to have been available but not

convened before the Court that may jeopardise the pursuer’s case, the obtaining of

health and safety expert reports, reports from experienced consultants on the

causation of the pursuer’s condition as being attributable to, or increased by the

exposure in question, radiographer to speak to CT Scans, Consultant Physicians to

speak to treatment and causation of the disease, and pathologists to speak to the
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histology, not to mention other witnesses who have to speak to the facts which needs

to be established in relation to that medical condition such as the Forensic

Pathologist who carried out the Post Mortem Report.  In addition to these witnesses

the onus in providing all the documentary evidence also lies with the pursuer not

only in relation to employment but all the documents (some 235) to establish that the

defenders knew of the dangers of asbestos.  The pursuer also has to produce the

documents relevant to his case which are in the hands of the defenders.  The pursuer

also has to give notification to the defenders of names and addresses of the witnesses,

etc.

Under the present system this has to be done with every single case even with the

same defenders.  There are presently before the Court 560 cases and also the cases

for the future in the pipeline currently standing at 700.

Therefore, in addition to having to establish every case on all fronts with no

mechanism for narrowing the case down to the real issues, under Lord Coulsfield’s

proposals the pursuer will also require to provide all information in the course of the

case and adhere to the timetables in doing so.  A defender will also no doubt

complain to the court if and when that is not done.

The defenders in these circumstances can also lodge what is known as a Tender

which is a figure indicated formally to the court and to the pursuer which they are

prepared to settle at.  Such a tender is made reserving all rights and pleas.  While

therefore maintaining denials and forcing the pursuer to pursue the case on every

aspect while obtaining all the information necessary for them to evaluate the case

they can then lodge a tender.  The effect of the tender is if the pursuer does not beat it

at the end of the day costs will be awarded against the pursuer.

Under the current proposals therefore not only is the mesothelioma sufferer faced

with the prospect of being unlikely to survive to a hearing and even if they do

unlikely to be in a fit state to provide evidence or benefit from their compensation,

they are also faced with procedures within that 12 months which place more weight

on what he and his solicitors have to do while the defenders can maintain denials to



13

strengthen the uncertainties in the case and thereby increase their negotiating and

settlement position.  By doing so they also diminish any prospect of an interim

payment and/or that mesothelioma sufferer having their case heard by way of Jury.

1.7 Court Intervention Too Late

There is a final problem with regard to the Lord President’s proposals.  The only

involvement of the Court, after it has set up a system with its timetables, is in

monitoring it.  Matters are still left with the parties.  As Lord Cullen himself had

recognised in his own Report of Review of Business in the Outer House of the Court

of Session the problem with leaving matters to parties is that the court only

intervenes after the event and even then its only sanction is in respect of expenses.

While the position may be retrievable for someone who is not dying, any fall down in

procedure may be irrevocably prejudicial to a mesothelioma sufferer.  It will be of

little consolation to the mesothelioma sufferer that there was an award of expenses

by the court against the party responsible (or if it was the court’s default an apology).

The court may also find that there were unwarranted denials (as it has done to date)

and again express its disapproval.   The compromised settlement or court judgement

would be too late as we have described above.  Finally, it will be of no consolation if

that person has died in the meantime.  The remedy must be a preventative one.

1.8 Mesothelioma Cases

We have referred to the increasing number of mesothelioma cases.  Other types of

asbestos cases are declining such as asbestosis and diffuse bilateral pleural

thickening.  It is appreciated by the Petitioners that the marked increase in cases is

not a phenomenon which was present at the time of Lord Cullen’s review in 1995.

The extent of the problem may therefore not have been perceived as being great.  Yet

even in that context case management was thought to be appropriate for all personal

injury cases.  With all due respect to Lord Coulsfield’s Working Party and the Lord

President the Petitioners do not consider that implementation of the proposals

addresses the needs of these cases.  We also do not consider that the Lord President’s

measures can simply be implemented to see how it might improve matters.  Any risk
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of inadequacy over procedures may cause irretrievable prejudice to this ever

increasing and tragic category of claimants.

To give some idea of the extent of the problem, of the 560 cases currently in the

Court of Session, 29 are dying of mesothelioma and there are a further 145 actions

for Executors and relatives where the mesothelioma sufferer has died.  Some of this

latter category will have died before the commencement of proceedings but there will

be a significant number of other cases where the mesothelioma sufferer has died in

the course of proceedings.  Of the 29 mesothelioma sufferers who are presently dying

their cases will of course fall into the category for relatives if they die before

resolution of their case.

The foregoing are litigated cases and it may be thought that the same pattern applies

to the 700 cases which we have which are unlitigated.  However, the position is

somewhat worse in that there are an increasing number of mesothelioma cases.  For

example we are currently investigating 40 cases where a client is dying of

mesothelioma.
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2. JUDICIAL CASE MANAGEMENT

The Petitioners have sought to be constructive throughout the conduct of the Petition and

provide the Justice Committee with alternative ways in which the Court can deal with

cases.  These are based on greater judicial control and management of the case.  Rather

than a case following an inflexible procedure there is flexibility which can be tailored to

the case in question.  The Lord President, it seems from his letter of 11th June 2002, does

not intend to implement any such system.  The Petitioners’ view is that judicial

management has a much greater role to play in these cases and for many of them it can be

the only solution.

2.1 Commercial Actions

The Lord President makes various comments regarding commercial actions.

The commercial procedure is invoked as an example for the Committee of how a

judicially managed system works as opposed to a non judicially managed system.

What is essential is not actually what type of cases the commercial procedure deals

with but more the principle on which the commercial procedures are based and in

particular the powers of the Court in relation to that procedure.

The second reason why the commercial procedure was referred to was by way of

contrast.  The commercial procedure has dedicated judges, who are not drawn away

to criminal or other work, sit over the vacation, and are given time to handle the

cases in a proactive way independent of, but together with, the parties to achieve

resolution of the disputes between them.  They also stay with the case.

We have attached copies of the Court Rules 47.11 and 47.12 which detail the powers

of the court.

With regard to the practice of the Court in addition to the Lord President’s comments

there is the statement of the practitioner in those courts namely Paul Motion,

Solicitor Advocate which is before the Committee.
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2.2 Review of Business of the Outer House of the Court Of Session - Lord Cullen
December 1995

The Lord President himself has been in favour of judicial control and case

management.  The Lord President, then Lord Cullen, conducted a very full and

extensive Review of the Business of the Outer House of the Court of Session in

December 1995.  Judicial control and case management are discussed in chapter 6.

The powers of the court which he recommends are very similar to the powers

available to the court under the commercial procedure.  Lord Cullen recommended

these powers for all personal injury actions.

We would draw the committee’s attention to some of the specific powers that he

proposed.  He proposed that the court have the power to:-

“(iii) Make an order for a party to lodge a statement of facts or to lodge

signed witness statement in regard to a particular matter.  For example

this might be called for where the court took the view that a party had not

make a frank or adequate explanation of his position; or where it

considered that the resolution of the issues in the case would be assisted

by a party, who had detailed knowledge of certain matters, being required

to set out what he knew.”

Also at (v) he proposed:-

“(v)  vary the dates which would otherwise apply in respect of the

lodging of productions, the addition to a list of witnesses and the lodging

of the reports of expert witnesses; and vary the application of the rule as

to the number of skilled witnesses as may be appropriate (see paras 5.15,

5.22, and 5.25)”

At 6.37 (ii) he proposed:-



17

“(ii)   Explore the manner in which the matters of fact and law at issue

may most suitably be resolved, having regard to the purpose of the case

management hearing, including resolution by agreement between the

parties or by means alternative to the proceedings or by a selection of the

matters to which any inquiry should be directed.  For this purpose the

court would aim to ensure that, in the light of the pleadings, any notices

to admit, the witness summaries and the assistance given by parties, the

extent to which the parties were genuinely and materially in dispute was

clearly identified; and that every effort was made to narrow those issues

….”

At (iii) he also proposed a power to:-

“give directions as to steps to be taken with a view to the narrowing of the

issues.  For example, the court could give directions for the skilled

witnesses engaged by opposing parties to meet and prepare a report for

submission to the court stating (a) the matters on which they agreed; and

(b) the matters on which they disagreed.”

Throughout he recommends a residual power of the court (a power greatly used in

the commercial procedure):-

“to make any other order which in the view of the court is necessary to

the justice of the case”

2.3 England & Wales

The Vice Convenor had requested information in relation to the civil procedure rules

in England and Wales and in particular their case management system.  There is

attached to Appendix 7 a statement of James Ian McFall who has considerable

experience in the conduct of asbestos cases before the English courts.  His statement

shows the approach taken by the English and Welsh courts, we quote paragraph 8:-
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“Underlying the court’s case management powers there are rules which

enable the court to strike out all or part of a claim which discloses no

realistic prospect of success.  This is intended to eliminate the “blanket

denial” which is a form of defence which was frequently adopted by

defendants in asbestos cases prior to the introduction of the CPR.  A

defendant must now specify in their written defence precisely which

aspects of the claimants case they admit or deny and set out the factual

grounds or legal arguments on which their denial is based.  Where a

claimant has disclosed a prima facie case, a defendant who merely enters

a blanket denial will face the real prospect of summary judgement, either

on the courts own motion or on the application of the claimant.”

He also refers at paragraph 7 to the focus of the judicially led pro-active case

management.  These are :-

� identifying the salient issues at an early stage

� deciding promptly which issues need full investigation and Trial and

accordingly disposing summarily of others

� deciding the order in which issues are to be resolved

� fixing timetables to control the progress of the case

� dealing with as many aspects of the case as it can on the same occasion

� giving directions to ensure that the trial of the case proceeds quickly and

efficiently

Only one of these seems to be proposed by the Working Party, namely the fixing of

timetables to control the progress of the case.

2.4 Lord MacKay’s Court

The Lord President has outlined what it has been possible for Lord MacKay to do as

per his paragraph at 1.2.  This involves ensuring that the parties are adhering to the

Court procedures for lodging of documents, identifying issues that remain in dispute

between them, and encourages parties to exchange and agree evidence and address
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settlement of actions at as early a stage as possible.  Lord MacKay does not in fact

have many of the powers specified above.  By Order Hearings are not case

management hearings which would require much more involvement by the Judge.

Lord MacKay has also required to attend to other business including criminal trials.

Lord MacKay does not have “wide discretion to make orders designed to ensure

expedition, secure agreements between the parties, where it is possible to focus

matters that remain in dispute” (paragraph 2.2 of the Lord President’s letter 11th June

2002) as exists for the commercial procedure.

However, the court’s intervention even in these restricted circumstances is thought to

have been beneficial for the conduct of cases by all concerned.  It is however due to

be discontinued and therefore does not form part of the measures to be taken by the

Lord President to expedite the progress and disposal of cases in actions after January

2003.

2.5 FOIL Submission

It is clear from FOIL’s submission that they too have found the role of Lord MacKay

helpful in the conduct of cases.  They would like an expansion of this role by the

establishment of hearings at two separate stages in each case namely after Defences

have been lodged and approximately eight weeks before the Proof.  With a fixed

proof date, this would not meet the needs of mesothelioma sufferers and the courts

powers envisaged are similar to those exercised by Lord MacKay.

It seems nevertheless, that not only the Petitioners on behalf of those pursuing claims

would wish greater judicial intervention but those acting on behalf of the defenders

and insurers would also wish it.  Yet despite this no further judicial intervention is

intended and as we have indicated the role of Lord MacKay which FOIL would wish

expanded is to be discontinued.
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2.6 Reasons for No Judicial Management

The Lord President in his letter draws a distinction between commercial actions and

asbestos cases on the basis that commercial actions are varied and asbestos cases are

routine.  He therefore is of the view that case management is required to have a

flexible procedure to deal with a variety of cases whereas all asbestos cases can have

the same procedure (as well as all personal injury cases) because they are routine in

the sense described by the Lord President at paragraph 3.1.  Mesothelioma sufferers

cases are not routine however, in the sense that they have a very diminished life

expectancy and further that each of them varies as to what that life expectancy is.  To

then impose an inflexible court procedure (as opposed to a flexible one for

commercial actions), without regard to those crucial factors does not in the

Petitioners view meet the requirements of those cases.

Turning now to the description of asbestos cases being “routine”, this is only in the

sense that the same questions arise repeatedly.  These are described by the Lord

President at paragraph 3.1.  An asbestos case may be far from routine in what it

entails to resolve one or more of these questions.  There are also additional questions

which arise in asbestos cases.  These are questions of (i) medical causation - that is

whether the condition from which the person is suffering from was caused by

asbestos, for example idiopathic pulmonary fibrosis as opposed to asbestos or

smoking-related lung cancer; (ii) causation - that is notwithstanding that someone has

an asbestos condition the question is whether it was caused or materially contributed

to by the period of exposure to asbestos of the defender in question because of

problems of latency and extent of exposure.  These problems were present before and

after Fairchild.  Even with regard to Fairchild we are not convinced that this is an end

of the matter.  We are aware of cases in which defenders have in fact put forward

defences different from the defence in Fairchild whereby they are contending that an

employer can be identified as being responsible for the mesothelioma and it so

happens that the employer cannot be traced or have an insurer and/or there should be

a share of  liability with one or other employer; (iii) time-bar - that is whether the

person knew or should have known that they had a condition caused by asbestos

more than three years from when they commenced the action.
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Notwithstanding the foregoing it seems that these cases too, while being far from

routine (and indeed complex), will require to be dealt with under procedures which

are inflexible and designed for routine cases.

Comparing this with commercial cases, while there is some variety in commercial

cases there are also categories of cases which are routine (and many cases simple)

which notwithstanding this still have the full benefit of all of the resources allocated

to commercial actions.  We therefore have the situation of a flexible procedure being

applied to routine cases but when it comes to asbestos cases inflexible procedure

applied to cases which are far from routine.

With regard to blanket denials or skeletal defences the Lord President at 3.4 states:-

“that the concerns which led to the introduction of the commercial

procedure were not driven to any material extent by a perceived problem

with skeletal defences.”

That does not mean to say however that the commercial procedure does not in fact

tackle skeletal defences.  Indeed is seems that this is addressed by the commercial

procedure in that if a party genuinely requires time to answer their party’s case such

time is allowed and a continued preliminary hearing is continued for that purpose.

The corollary of this is that if they do not genuinely require time to answer then that

will not be granted.  As we have indicated some of the powers which would be

available under judicial management and as recommended by the Lord President in

his review of 1995 would in fact tackle this problem.  (See pp 10.011)

Leaving aside the commercial procedure it is clear from the procedure adopted in

England and Wales for judicial management that the powers made available to the

courts there were in fact designed to tackle the problem of blanket denials and

skeletal defences.
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The Lord President refers to the number of cases for personal injury in the Outer

House and the vast majority of cases settling.  This of course begs the question as to

whether, for example, asbestos cases of mesothelioma are settling for the correct

amount given the circumstances in which  they require to be conducted.  We are also

not clear as to how this relates to a judicial management system or not.  We have no

doubt that under the commercial procedure many cases settle.  It is not so much the

fact that they settled as opposed to when and what they settle for.  Most cases are

well known, as confirmed by the Faculty of Advocates, to only settle near or at the

proof.  No doubt that situation will continue even with the 12 month hearing.  We

can also make reference to Lord Cullen’s review of business in the Outer House of

the Court of Session in which he himself recognises cases which do settle do so only

at the last moment.  Even under the new proposals it seems to us that the only change

which might occur is the case instead of settling on the morning of the hearing might

settle at the pre-trial hearing four weeks before.  That as we have indicated is of little

assistance to mesothelioma sufferers.

With regard to what they settle for we have already commented on the adverse

negotiating position which may arise under the new procedures.

2.7 Judicial Management and Prevention of Failings in Procedure

At paragraph 1.7 of this Response we drew attention to the “after the event”

approach of the Lord President’s proposals.  This was inconsistent with his own

approach in his own report of Review of the Business in the Outer House of the

Court of Session where he emphasized that court procedures should not be so much

directed to after the event measures but preventative ones.  The Lord President

considered that judicial management was a means by which failings in procedure

could be prevented.  In his letter of 11th June 2002 the Lord President makes no

mention of this important aspect of judicial management, notwithstanding his

previous view.
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2.8 Additional Benefits of Judicial Management

A judicially managed system would also have important benefits for procedures in

relation to mesothelioma sufferers.  While a mesothelioma sufferer may not reach a

hearing and the case requires to be postponed for the appointment of an Executor and

convening of relatives, their evidence will still be of relevance for the Executor and

the relatives.  There is provision within the Court Rules for having the evidence of

that mesothelioma sufferer heard in advance.  The evidence however is not heard

before the Judge who ultimately hears the case or indeed a Judge at all.  The

procedure takes place by way of appointment of a Commissioner who is an Advocate

or Solicitor Advocate.  The Commissioner together with the Shorthand Writer,

pursuer’s Counsel and defenders’ counsel and respective solicitors attend at the home

of the mesothelioma sufferer.  The usual process of examination and cross

examination and re-examination takes place and is recorded.  The main problem with

regard to this procedure is that the Judge who ultimately decides the case has not

heard the evidence of the mesothelioma sufferer in person.  Likewise the

mesothelioma sufferer may feel that they in turn are prejudiced by the Judge deciding

their case not hearing them.  All that is available is the Shorthand Writer’s typed

record.

If there was a judicially management system with the same Judge ultimately hearing

the case (as happens in commercial cases) then that Judge could arrange to hear the

evidence.  As well as this being fairer to the mesothelioma suffer, the Judge, having

heard the evidence of the pursuer, would be in an even better position to narrow the

areas of dispute and even on the basis of that evidence have greater scope to resolve

or decide them.

There has also been mention made by the Lord President with regard to

unavailability of pathology materials, hospital records and Inland Revenue

statements from third parties.  With a judicially managed system there would be

more scope, in difficult or urgent cases, for the Judge’s direct involvement in

requiring the documents and materials.  This, for example, has happened before Lord

MacKay where the parties were experiencing difficulties in obtaining medical
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records from abroad and Lord MacKay, has taken direct action himself to obtain

these records.
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3. CONCLUSION

At the outset of this Response we referred to paragraph 4.13 of the Lord President’s letter

of 11th June 2002.

The Lord President has indicated that he will be implementing the proposals of Lord

Coulsfield’s Working Party.  These proposals are outlined in his letter of 11th June 2002.

The present Lord President’s position does not differ from the previous Lord President,

Lord Rodger, who had also responded to the Committee.  The Petitioner’s position,

consistent with that given in response to Lord Rodgers support for Lord Coulsfield’s

Working Party proposals, is provided in detail in this response.  The factors which have not

been taken into account or upon which insufficient weight has been placed are as follows:-

(a) The extremely difficult position a mesothelioma sufferer finds himself in and the

very diminished life expectancy.

(b) The setting of a date as proposed by the Lord President as being far too late.

(c) The setting of an earlier date making imposition of the timetable impracticable if

not impossible.

(d) The weakened negotiating position of the mesothelioma sufferer having regard to

the setting of a date for trial or Proof.

(e) The persistence of the problem of blanket denials and failure to identify the real

issues between the parties if any.

(f) The potential strengthening of the position of the defenders procedurally and

substantively by implementation of the proposals.

(g) The need to prevent or remove obstacles in the way to achieving a hearing or

settlement for that sufferer as opposed to dealing with them after the event when it

may be too late.
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In light of the foregoing it is the Petitioner’s view that mesothelioma sufferers, on the basis

of what is intended, will require to embark on a litigation process with a procedure which

will be perceived as frustrating, unfair and in many cases ultimately fruitless.

This is despite the existence of well tried judicial management models with powers for

Judges which are perceived as being consistent with fairness between the parties.  As we

have demonstrated they exist in the Court of Session itself, in other jurisdictions and were

once proposed by the Lord President himself.  We do not agree with the Lord President’s

reasons for not implementing such a system on the basis that asbestos cases are “routine”.

We have demonstrated to the Committee that many of these cases are not routine and

require the very flexibility recognised by the Lord President in a judicially managed

system.  There would also be scope for the mesothelioma sufferer having a fairer hearing

by his case being heard by the Judge who was going to decide his case.  That in turn would

place the court in a far better position to narrow the areas of dispute and resolve issues

between the parties.  Other advantages would arise including direct intervention by the

court when necessary  in obtaining documents and records from third parties.  The Lord

President has also failed to address the preventative nature and therefore advantage of

judicial management and which he identified and recommended in his Review of Business

in the Outer House.  Indeed, far from introducing a judicially managed system the Lord

President has indicated a further withdrawal of what beneficial judicial intervention there is

despite those acting for the pursuer and defenders wanting more judicial intervention.

The Petitioners firmly believe that it is only by the implementation of a judicially managed

system that there would be at least the realistic prospect of meeting the needs of such cases

and which would thereby represent a use of judicial time and other resources proportionate

to what they require.  The alternative is that by virtue of procedure and with little to do

with the merits of the claim justice will simply not be delivered.
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11 June 2002

Pauline McNeill, MSP,
Convener,
Justice 2 Committee,
C/O Room 3.12,
Committee Chambers,
George IV Bridge,
Edinburgh,
EH99 1SP.

PETITION PE336-ASBESTOS CASES

I am writing to you in response to your letter of 26 April 2002, and following an
informal meeting with you and Bill Aitken, your Committee’s Deputy Convener,
which was also attended by the Lord Justice Clerk and Lord Mackay of Drumadoon.
I understand that since that meeting Bill Aitken and two of your Committee’s clerks
have taken the opportunity to visit Lord Mackay’s Court.  I trust that was of interest to
them.  If any other members of the Committee wish to observe Lord Mackay dealing
with asbestos cases, they are, of course, very welcome to do so.

I should also say that, in dealing with the matters which you have raised, I have had
the benefit of observations from judges who have direct experience of the procedures
to which you refer, as well as material provided to me by officials of the court.

It may be helpful if I divide up my remarks as follows:

The current handling of asbestos cases

1.1 As you know from my letter to Ms. Mulligan dated 13 December 2001, I
nominated Lord Mackay of Drumadoon to oversee asbestos actions when it
had become evident that their progress had been affected by certain external
factors.  These included the fact that Turner and Newall and associated
companies had been put into administration, and the effect of the decision of
the Court of Appeal in England in Fairchild v. Glenhaven Funeral Services
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Limited and two other cases, all of which have recently been reversed by the
House of Lords.  I understand that, the speeches (opinions) of the House of
Lords judges will be issued around the middle of June.

1.2 Arrangements have been made for putting out large numbers of asbestos
cases for By Order hearings before Lord Mackay of Drumadoon.  Such
hearings have taken place on a number of days and further days of hearings
are planned.  The cases which have been selected for this purpose have mainly
been ones in which (a) there has been a lack of progress over a period of
months;  or (b) the appropriate procedure has not been followed.  By this
means Lord Mackay has been able identify whether actions are being held up
by external factors.  It has also been possible for Lord Mackay (a) to order the
lodging of documents, which are late or have been overlooked by the parties’
solicitors, (b) to determine further procedure in individual actions (by allowing
a proof (hearing of evidence) or a procedure roll (legal debate), (c) to
encourage the exchange and the agreement of evidence, (d) to require parties
to lodge the documentary evidence in their possession, (e) to identify the
issues that remain in dispute between the parties, and (f) to encourage parties
to address settlement of actions, at as early a stage as possible.  Cases have
also been put out By Order some 6-8 weeks before the date of the proof, so
that parties could state which factual and legal issues remain in dispute and
what information, if any, is still required from others, in preparation for the
proof.

1.3 It may be noted that examination of individual cases has demonstrated that
a large number of factors have affected their progress, in addition to the
external factors to which I have referred.  These include:

(i) failure or delay on the part of the pursuers’ solicitors to lodge open
and closed records (the written pleadings) or documentary evidence in
their possession (such as material relating to the medical or
employment history) or to enrol the appropriate motion for further
procedure;

(ii) delay following upon actions being sisted, at the instance of the
pursuer’s solicitors to await the appointment of an executor following
the death of the original pursuer.  After the death of the original
pursuer an action cannot proceed until an executor to the deceased has
been appointed and sisted as a party to the action.  Very commonly the
procedures for the appointment of an executor are undertaken by
solicitors other than those who are acting in the asbestos actions.  I
understand that in such instances delays in excess of one year have
occurred before the actions are able to proceed;

(iii) the defenders refusing, being reluctant, or delaying, to expand on their
skeleton defences, for example in regard to the question whether the
pursuer or deceased had been employed by them;

(iv) delays experienced by parties in recovering documentary evidence
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about employment histories from the Inland Revenue, or hospital
records, including pathology material, from hospitals in the United
Kingdom and abroad.  I understand, for example, that it takes between
4-6 months to obtain details of an individual’s employment record
from the Contributions Agency of the Inland Revenue; and.

(v) delay on the part of the parties in applying for, or the court offices in
making, an order for further procedure, following upon amendment of
the written pleadings, or fixing a new diet after the discharge of a diet
of proof or procedure roll.

Procedure in commercial actions

2.1 It may be helpful to the Committee, in considering the suggestion that
commercial procedure should be used as a model for asbestos cases, if I give
an outline of commercial procedure and the reasons for it.

2.2 Commercial procedure was introduced in 1994 to meet the specific needs of
commercial litigation.  It involves the progress of the commercial action,
assuming that it is defended, through a series of hearings.  These are no mere
formality:  parties have to be represented by legal advisers who are fully
briefed and are in possession of sufficient instructions to make decisions about
the issues which are to be discussed.  The judge has a wide discretion to make
orders designed to ensure expedition, secure agreement between parties, where
this is possible, and focus on matters which remain in dispute.  A typical
commercial action might be the subject of one preliminary hearing, four
continued preliminary hearings, one procedural hearing and four By Order
appearances.  Commercial judges sit throughout the year.  However, proofs
and debates are not normally held during the Easter recess or in August or the
Christmas recess.  During these periods incidental and interlocutory business
continues to be dealt with.

2.3 Commercial procedure was designed to be flexible so that the course followed
in each case could be tailored to the needs of that case.  Some cases can
therefore proceed immediately to debate after a single preliminary hearing.
Others may require several continuations of the preliminary hearing, elaborate
management of consultation between the parties’ expert witnesses, the
production and organisation of large quantities of documents, a procedural
hearing and eventually a lengthy proof.  The most striking feature of
commercial procedure is the variety of the cases.  The flexibility, and the
consequent high level of judicial management, are necessary to make the best
use of the procedure for each case.

2.4 It may be noted that the concerns which led to the introduction of commercial
procedure were not driven to any material extent by a perceived problem with
skeleton defences.  Under the commercial procedure if a party genuinely
requires time to answer the other party’s case, such time is allowed and the
preliminary hearing is continued for this purpose, often more than once.

2.5 While one of the objectives of commercial procedure is speed of disposal, it is
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important to bear in mind that in any given case what amounts to a speedy
disposal depends on the nature of that case.  Instances can be found where
final disposal was achieved within weeks rather than months after the
summons was served.  On the other hand, inevitably, the more complex the
case, and the greater the degree of management and preparation which it has
required, the longer is likely to be the period which will elapse before it can
proceed to a substantive hearing.  Because each judge manages his own
calendar, he is able to make use of diets that fall vacant following settlement
of a case, in order to give an early diet for another case (for example, in order
to hear a debate) that needs little preparatory time.  However, in general, the
longer the diet that is required, the further ahead it will require to be fixed.
Consequently it is impossible to say that cases on the commercial roll proceed
from start to finish within any specified time, or even that the substantive
hearing can be set at any particular time after the proof or debate has been
allowed.  Thus there is no warrant for the assumption that an application of
commercial procedure leads to disposal of an action within 3-6 months of
being raised.  This involves a misunderstanding of the actual time which
individual cases take.

Some comparisons with asbestos cases

3.1 While asbestos cases are not the simplest category of personal injury actions,
they are routine in the sense that there is a strong tendency for the actions to
present the same questions repeatedly, namely (i) employment of the
pursuer/deceased by the defenders;  (ii) exposure to asbestos;  (iii) liability to
pay damages;  (iv) the quantification of damages;  and, to some extent, (v)
contribution amongst defenders towards payment of damages.

3.2 In this connection it is to be noted that while the pleadings in asbestos cases
can be lengthy, much of their content is taken up with averments which are
common to a large number of actions, for example, in regard to general
knowledge of the dangers associated with exposure to asbestos.

3.3 A survey of actions in the Outer House in the year 2000 showed that some
75%-80% of them were for damages in respect of personal injury (including,
of course, asbestos cases).  Of these personal injury cases only about 0.5%
went to proof.  It follows that in the vast majority of cases concerned with
asbestos, the legal process is the final stage of the road towards settlement.
Notwithstanding that experience of asbestos actions, the Court has no power to
force defenders to settle an action or to concede points which they genuinely
wish and are legally entitled to take.

3.4 While there may well be some cases in which defenders take advantage of
their ability to rest on skeleton defences, there may well be others in which
there are practical problems for defenders caused by the fact that the
employment of the pursuer (or the deceased), and his alleged exposure to
asbestos were long ago;  or by the fact that it is difficult to recover medical or
pathology records.  In such circumstances defenders may reasonably argue
that they need further time for investigation.
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3.5 The application of a system of intensive judicial management to any category
of case may have certain attractions, but inevitably involves costs.  There is
cost in the form of the time of judges preparing for and conducting hearings,
and there are costs in the time of court staff and the use of other resources.  I
may say in passing that experience in the handling of asbestos cases under the
arrangements, which I described in para. 1.2, has clearly involved a significant
commitment of resources.  Whether and to what extent judges should become
involved in the management of a particular category of case depends on
whether the demands which this would make on what is available is
proportionate to any benefits which this would achieve.  This may seem at first
sight a stringent requirement, but the way in which the available resources are
used has to seek to ensure access to justice for all who require it.  The
flexibility, and hence the high level of judicial management, required in
commercial cases does not appear to be required for asbestos cases.  They can,
and should, follow a simpler course, and therefore need less management.  It
would be wasteful of the scarce resources of the court to put asbestos cases
through a procedure which was more complex and more demanding of judicial
time and other resources than is required for their efficient progressing and
disposal.

3.6 I should add that if one were to make the assumption (which I consider to be
unrealistic) that the same degree of judicial management should be expended
on every asbestos case as on commercial cases, the effect would be to require
the equivalent of one judge working full-time.  This could not be achieved
without the appointment of an additional judge, and hence an increase in the
statutory maximum number of judges from 32 to 33.  It would also, of course,
involve the employment of additional staff and other resources.  In saying that
I make no allowance for any increase in the current rate at which asbestos
actions are raised.

3.7 It should also be borne in mind that procedural hearings and the like also
involve a cost for the parties.  A system which increases the number of
substantive court appearances and allows the court to order the adjustment of
pleadings, the provision of reports and information increases the amount of
work which is required of the parties’ legal representatives, and hence the cost
which those parties incur.  It cannot be said that a judicially managed system
would be less costly than the present system that is applied to asbestos cases.

The implementation of the proposals of Lord Coulsfield’s Working Party

4.1 The Working Party recognised that the great majority of personal injury cases
settled without judicial intervention.  Their proposals were designed to
accelerate the point at which parties reached a position at which settlement
could realistically be achieved.  They aimed to do so by a number of measures
including, first, setting a target for the period from the lodging of defences to
the holding of the proof, and, secondly, introducing provisions for the early
recovery of documents.  Their proposals have the support of the Scottish
Executive

4.2 The philosophy underlying the target was that an end point should be set,
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along with a timetable for intermediate actions to be performed by the parties.
This proposal created a framework for the transfer of responsibility for the
progressing of personal injury actions from the parties to the court.

4.3 The Working Party took the view, in the light of the high rate of settlement,
that judicial case management was not necessary in personal injury cases, and
that it would add considerably to the burden of work without achieving
anything which could not be achieved by implementing their
recommendations.  Hence they considered that limited judicial resources
should be devoted to ensuring that there was no unnecessary deviation at any
stage.

4.4 The key elements of the scheme which has been developed from the proposals
of the Working Party are:

� a reduced period (from a year and a day to three months) after calling
when the instance will fall if defences are not lodged or decree in absence
obtained;

� a reminder letter from the court if defences are not lodged within seven
days after appearance is entered;

� the automatic fixing of a proof diet when defences are lodged for a date at
or about, but not earlier than, 12 months ahead; and an event driven
timetable.  A timetable will be generated automatically at the stage when
defences are lodged.  This timetable will set out a series of future dates by
which parties are required to take the appropriate actions.  Likewise any
adjustment to the timetable which proves to be necessary will be sent out
automatically.

4.5 The new procedures will be designed to take full advantage of IT.  In order to
ensure the success of this system there will require to be active monitoring of
cases to ensure that the appropriate steps have in fact been taken.  For this
purpose an existing computer based system for case management (used for
recording the initiation and disposal of actions and for generating and
processing documents such as interlocutors) will be enhanced to provide
additional functions, including regular reports and pro forma letters.  It will be
possible to monitor progress by means of interrogating the system.  I should
emphasise that the use of computers along with the work of clerks and judges
should enable the court to provide a system for the management of cases
which will be more effective than anything that can be achieved at present.

4.6 It is proposed that there should be early recovery of documents listed with
the summons.  This should provide both parties in asbestos and other actions
with earlier access to documentary evidence, such as medical, pathology and
employment records, and hence enable them to make an earlier assessment of
the claim to which each action relates.

4.7 The pursuer will be required to submit with the summons a breakdown of the
monetary elements comprised in the sum sued for and the defenders will be
required to submit their valuation of the pursuer’s claim at an appropriate later
date.  This should assist in focusing attention on the areas which are in dispute.
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4.8 The essence of the proposals of Lord Coulsfield’s Working Party in regard to
pleadings in personal injury actions was that they should be restricted to the
minimum which was essential to set out the circumstances out of which the
claim arose.  I have, as you know, invited Lord Coulsfield to act as the
chairman of a small group to take forward the study of such abbreviated
pleadings, particularly in the light of comments made at the extraordinary
meeting of the Court of Session Rules Council.  The general effect of these
comments was that the form which had been envisaged by the Working Party
was too bare.

4.9 The other members of the Group comprise two members of the Faculty of
Advocates, Mr. M.S. Jones, Q.C. and Mr. R.G. Clancy, together with two
solicitors, Mr. D.F.B. Stevenson of Messrs Thompsons, Edinburgh, and
Mr. A.J. Tyler of Messrs Balfour & Manson, Edinburgh.

4.10 I should add that it is also intended that where a party seeks to have an action
appointed to a debate rather than proceed to a proof or jury trial, he will
require to show cause for this.

4.11 A “pre-trial meeting” between the parties is to be held at least four weeks
before the proof or jury trial.  This is to discuss the possible settlement of the
action and to ensure that, so far as is possible, matters are agreed between the
parties.  A certificate as to the holding of this meeting is to be lodged in court
at least three weeks before the proof or jury trial.

4.12 I understand that the work of the group under Lord Coulsfield is at an
advanced stage, and that it is likely that they will provide me with a report by
or before the end of the current term in July.  It is anticipated that the
enhancement of the software for the monitoring of cases should be ready to
“go live” in October 2002.  Allowing for the necessary amendment to the
Rules of Court (by means of an Act of Sederunt) and the time required in
order to notify practitioners and explain to them what is involved, it is
envisaged that the new procedure could start at the beginning of the spring
term in January 2003.  I should perhaps add that in the Court of Session the
rules of procedure and any alterations to those rules are made by Acts of
Sederunt which are signed by the Lord President on behalf of the court.  Acts
of Sederunt represent resolutions of the entire court in its legislative capacity,
for which express provision has been made by statutes at least since the 16th

century.

4.13 I consider that the implementation of the various proposals which I have
described should do much to expedite the progress and disposal of asbestos
and other actions.  They represent a use of judicial time and other resources
which is proportionate to what such actions require.

4.14 Actions raised prior to the commencement of the new procedure will be
subject to the current procedure.  Thus Lord Mackay will continue to have the
oversight of asbestos actions raised before the commencement date.
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4.15 I am optimistic about the benefits which will be obtained from the
implementation of the proposals of Lord Coulsfield’s Working Party.  I will,
however, keep under review whether and to what extent any additional steps
need to be put in place to secure the disposal of asbestos actions raised after
the commencement date.
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The Faculty would wish to make it clear at the outset that it adopts an essentially

neutral stance on the issue which is raised in this Petition. Individual members of

Faculty act for both pursuers and defenders in litigations where disease caused by

exposure to asbestos is the issue. Due to the very large number of such cases that

have gone through the Scottish courts in the last several decades the Faculty

possesses a reservoir of impartial knowledge on the subject. We would, at the risk of

repetition, wish to stress our neutrality and objectivity on this matter. It is beyond

argument that asbestos exposure can cause insidious and horrible disease. The

suffering of individuals and their families as a result of such disease is clear and

unquestionably tragic. However, as almost always with difficult issues, there is more

than one position to consider. Asbestos cases can, albeit in a



minority of instances, give rise to difficult issues of causation. There are, again in a

minority of cases, disputed issues of fact. The determination of these issues must be

by the court. Procedures must, as well as doing justice for the victim, ensure that

legitimate defences are able to be ventilated and resolved. Against that general

background  we would make the following observations on the specific issues raised

by the committee.  We would also offer, if it was thought desirable and necessary, to

make the members of Faculty experienced in this area available to give oral

evidence to the Justice Committee.

1. The “temporary” nature of the perceived problem.  Fortunately it is unlikely that

asbestos cases will remain a permanent part of the Court system.  The time will

come when asbestos disease claims will be exhausted.  This will happen

because by about, in general terms, the mid 1970’s an effective regulatory

regime was in place preventing exposure to asbestos. There is generally

accepted to be an average 40 year latency for the development of mesothelioma.

It follows that, again as a matter of probability, the number of cases will begin to

decline in the next 10-15 years.

2. It is important to bear in mind that it is not being suggested that just and proper

compensation is not being obtained ultimately by pursuers.  This is the most

important aspect of the claims and to that end the current procedures work.

3. There is no guarantee that a reform of the rules in the way suggested by the

petitioners will bring about resolution of claims more quickly.  It is a fact, common

to virtually all types of action, that claims tend to settle near or at the proof diet.

That is the nature of adversarial litigation.  A proof slot has to be found no matter

how quickly the initial procedures are completed.  The timing of the proof slot is

governed by the congestion in the court diaries. Quicker initial procedures will not

necessarily alter the timing of the proof.

4. The initial procedure – summons, defences and adjustment are generally

concluded, in our experience, in about 4 months.



5. The system has to take into account the interests of both pursuer and defenders.

As mentioned in our preliminary remarks the defenders are successful in some,

albeit a small minority, of cases.  Of necessity the defenders operate on a

reactive basis.  In many cases they are answering allegations of historical

employment, and working conditions for which no records exist.   They are

frequently not the original employer but have assumed liabilities (or are alleged to

have assumed liabilities) for some other entity.  The initial period of procedure is

necessary in order that defenders can properly investigate these matters.

Frequently defences will have to be initially of a general nature and will be

expanded during the initial 12 week period. Again in our experience it is not

uncommon for this 12 week period to be extended.  We are of the view that this is

probably inevitable given the antiquity of some of the matters being investigated.

We doubt whether the proper interests of justice would permit any material

reduction in this period. We would observe that even in strictly time-tabled

commercial cases time limits are frequently not adhered to and extensions of

time often sought.

6. The involvement of Lord Mackay of Drumadoon as the judge in control of

asbestos litigation is giving greater judicial control and is prompting greater

attention to the detail of any particular case without the necessity of making

changes to the rules.    Whilst this system has been in place for a relatively short

period of time, our impression is that it is achieving many of the advantages of

case management without the need for time consuming rule changes.

7. The “Coulsfield” committee is going to issue a supplementary report on this point.

We doubt whether it would be prudent to pre-empt the considered views of this

committee by introducing a class specific rule change. We would wish to draw the

Committee's attention to sections 5, 6 & 8 of the Court of Session Act 1998,

which gives the court power to regulate its own procedure by means of acts of

sederunt.  If the report mentioned earlier considered that procedural charges

were required procedural changes could be implemented.
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Introduction

The members of FOIL in Scotland would like to thank the members of the

Committee for being requested to make submissions in connection with this

particular Petition.  It is clear that the Petition is principally directed towards a

particular type of claim whereas the substantive issues which the Committee

wishes to receive representations about relates to:-

(1) Fast Track Procedure, and

(2) Written Pleadings.

The Petition pre-supposes that before an action is raised in Court some form of

reasonable dialogue has taken place between the parties to the proceedings or

involved the relevant Insurers where appropriate.  In the vast majority of

disease cases this does not happen.  In those type of cases the Insured and

Insurers will seldom have been furnished with any information, or documents

other than a date of birth, National Insurance Number and a very general brief

statement referring to dates of alleged employment with a particular Insured.

This delay benefits nobody least of all the Claimant (i.e the Pursuer).

In the majority of disease type cases little, or no, documentation is supplied by

the Claimant’s (i.e. Pursuer’s )  Solicitors prior to litigation despite requests for

such information.  It is frequently the case that the first time that the Insured or

Insurers become aware of a claim is when a “Summons” is received.  In other

words no letter before action has been received.

FOIL is of the view that:-

(1) The conclusions of the Report by the Working Party on the Court of

Session Procedure chaired by Lord Coulsfield contains many excellent

proposals which would help to address the concerns or issues presented

to and raised by the Committee.
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(2) The Lord President should be allowed to move forward as he has

outlined by forming a Judicial Committee and produce a draft Act of

Sederunt.  This procedure has much to commend it especially in light of

the comments on the lack of available parliamentary time.

(3) Care has to be exercised that there is no piecemeal remedy or patching

simply in response to one particular type of claim.  This could have

adverse affects in respect of other types of claims which other Claimants

might consider to be deserving of equal expedition and treatment.

(4) It is therefore crucial for the Committee to carefully consider all

representations.

(5) The members of FOIL have extreme concern about the contents of

various submissions made by the Petitioners and lack of candour therein.

In particular it is felt that the Committee have only been presented with

half of the facts.  It is submitted that the Petition does not reflect a typical

case and glosses over or simply ignores some very important issues

which arise in disease type cases.

Rather than give examples of typical cases in this submission FOIL

would be prepared with clients consent to give examples if requested.

Fast Track and Written Pleadings

To a certain extent these issues are inter related. The submissions which have

been made by Professor Charles Hennessy have been primarily addressed to

Sheriff Court issues. His submissions have some very valid and important

points which distinguish Sheriff Court procedure from Court of Session

procedure.
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As the Committee will be aware there is no monetary limit in respect of Civil

Standard Procedure actions in the Sheriff Court. A Fast Track Procedure was

introduced into the Sheriff Court in 1993 which with some minor amendments

has functioned well and in tandem with the use of written pleadings.  It is

interesting to note that the Petitioners do not attempt to suggest to the

Committee that there are delays in the Sheriff Court.

So what is the problem with the Court of Session, if any?

It should be understood by the Committee that many Claimant Law Firms raise

disease type cases in the Sheriff Court and that venue appears to function

reasonably well.  Other Claimant Firms use the Court of Session relying on

Counsel. The impression, amongst the members of FOIL, is that these latter

firms are simply not geared to run cases in the Sheriff Court. It is still possible to

use Counsel in the Sheriff Court.  (Primarily for conducting  a Hearing of

Evidence/Proof or Debate)

It should also be understood that the majority, if not all, Insurers probably

consider litigation as a matter of last resort. Insurers do not wish to incur

substantial legal costs if at all possible.  Litigation occurs primarily because

there is a breakdown in communication or it is evident that there is no
liability on the part of the Defenders and  the action is going to be
defended.

Lord Coulsfield’s Working Party identified an important issue with regard to the

provision of information by parties in Court proceedings.  In FOIL’s view the

proposals in that report did not fully address the issue nor go far enough.

Background to Proceedings

It should be recalled that an action is raised by the Claimant.
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The onus of proof rests with the Claimant until he or she discharges that onus

which is then transferred to the Defenders.

These are two fundamental issues inherent in the Scottish and all other legal

systems throughout the World.

As already advised the Insurers might be fortunate to receive a letter of claim

before an action is raised. Very often the Summons is the first notification of

claim which is received usually 3 – 4 weeks, or even days, before the 3 year

limitation period applies. In the majority of disease cases almost three years

may have passed since the accident or condition was diagnosed or the date

when the Claimant became aware of his or her condition

The Insurers on receipt will instruct Solicitors who will be on their panel and who

are normally members of FOIL on the basis of the Summons alone as they

have no other papers. The Claimant  and his/her agents have had up to 3 years

to ingather, investigate and prepare the information required for these

proceedings.  There are always exceptions.

In disease cases these may involve issues going back to exposure between 15

up to 60 years beforehand.

As a result, the Insured may no longer exist, the workforce will have moved on

and as is often the case employers records destroyed. In addition, there is the

possibility that the medical records and other information may have also been

destroyed.

The Coulsfield Report tried to address this issue by recommending that certain

documents which will be in the possession of the Claimant, should be produced

with the Summons when it is first lodged in Court. This recommendation could

be translated into a general rule and given effect to.  There could be a

mandatory requirement on claimants to produce all the information.  This could
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go a long way, in particular in respect of disease claims as most, if not all the

information lies within the Claimant’s possession or grasp to progressing all

such claims enabling an earlier focus to be placed on the main issues remaining

between the parties.

At present the Court of Session Practice Rules only require the production of

documents at two stages:-

(1) The production of medical evidence at the outset subject to the provision

that it is information which the Pursuer is seeking to rely on in connection

with the statements contained in the Summons (Rule 27.1). This

information is not produced in Court of Session actions. The excuse put

forward by Claimant’s agents is to the effect that they maintain that the

contents of the Summons are not dependent upon any such information.

(2) Lodgement in the Court of Session of an Inventory of Productions by the

Claimant’s agents 28 days before Proof (Rule 36.3). In some cases

documentation is lodged just before or even on the date of Proof. These

productions will include documents which are often addressed to

Claimant’s agents some 2 – 3 years before the proceedings were raised.

It is therefore evident that the Claimant’s agents are utilising the

Procedure Rules to their advantage as they see it when they claim not to

have relied upon such medical evidence which was obviously available

to them at the time the Summons was prepared.

During the course of a Court of Session action repeated requests are made to

Claimant’s agents for information (including the names and addresses of

witnesses).  The majority of that information is usually only released 28 days

before Proof.  There is no formal obligation on the Claimant’s agents to do so

prior to that stage in the proceedings. Some information is released as and

when the Claimant’s agents so decide. In disease cases, depending obviously

upon the particular facts of the case, the Defenders will not have much, if any,
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information available to them. Accordingly, it is only natural for the Insurers to

deny liability and the facts until:-

(a) Some investigations can be carried out to ascertain what information

may be available from the Insured, if the Insured is in existence and

(b) Information produced by the Claimant or his agents.

More often than not actions are commenced against one Defender in respect of

a certain period of employment which might not be the entire period of the

Claimant’s working life. It is therefore apparent that there will have been

employment with other companies where there may have been exposure. It is

therefore crucial not just in “live” but also in cases where actions are

commenced on behalf of deceased individuals that full documentation is made

available wherever possible (or evidence taken at an early stage of a terminally

ill claimant) to record that evidence and the question of exposure with other

employers.

A considerable amount of time is sometimes lost because not all of the

Defenders who have in fact exposed the Claimant have been pursued and

therefore the Defenders have to consider and investigate whether or not there is

sufficient evidence with which to involve other former employers of the

Claimant..

It is therefore crucial that some form of pre-action protocol is implemented in

particular where a claimant has a potential terminal condition so that that

claimant  evidence can be recorded by a Commissioner appointed on an interim

basis by the Court to record evidence before it is lost.
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Third Party Agencies
Benefits Agency records

Although representations have been made to the Benefits Agency it is crucial

that a review is carried out with regard to the retention of Benefits Agency

records for a longer period than currently prescribed i.e. understood to be 18

months.  These records contain important information.

Inland Revenue – Employment Records

A few years ago the responsibilities of this Department of Social Security were

transferred under a little known section in an Act of Parliament from the DSS to

the Inland Revenue. It is not possible for the Defenders to get access to these

records without the Claimant’s consent. It can take up to 9 months for a full

employment history to be produced in any one case.  In disease cases it has

been explained to the Claimant’s agents by all Defenders that they will be

seeking sight of such a document in connection with any claim. The Claimant’s

agents therefore know that such a document will be requested when a claim

(other than an ordinary accident claim) is intimated to a Defender so there is no

reason why such a document cannot be sought at an earlier stage and

produced at an earlier stage in a case.

Hospital Records and X-rays

These are often destroyed.  Currently these are held for approximately three

years only.

The main issue arises in Disease Cases but the practice equally applies to

accident claims.  If proceedings are not commenced until just before the expiry

of the three year period since the condition was diagnosed or death occurred

there is a considerable risk that such records may be destroyed and not

available to the parties. The Defenders are entitled to check and look at said
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records as part of their investigation. These records often contain “best

evidence” especially where a claimant has died and is not capable of being

clinically examined.

General Practitioners/Procurator Fiscal Service

In particular in Fatal Disease cases the best evidence is post mortem

examination. It is felt by FOIL Members that asbestos related conditions are not

fully understood by (1) the medical profession as palliative care is generally all

that can be offered and (2) The Procurator Fiscal Service. Whilst appreciating

the family upset on the death of a family member inadequate consideration is

given by the GP and PF Service to the issuing of cremation certificates without

the necessity of a post mortem examination being carried out especially in a

mesothelioma case.

Post mortem examinations and retention of appropriate materials which can be

examined by an expert pathologist will often result in early conclusion of claims.

It is therefore submitted by FOIL that serious consideration should be given to

the introduction of some form of pre-action protocol which would include a

mandatory obligation on the Claimant’s agents:-

(a) To alert the appropriate authorities in the case of a terminal claimant that

such records should be retained until further advised.

(b) To produce that information at the calling date stage of the case.

The potential benefit for all concerned might result in earlier settlement of these

cases where appropriate and in turn this might resolve the question about

written pleadings. The Lord President has the power to consider the introduction

of Rules to the following effect:-
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(1) All documents relevant to the subject matters contained in the Summons

should be lodged with the Summons and intimated to all other parties.

(Rule 27.1)

(2) Failure to so lodge such documents by the Claimant’s agents should

automatically result in the case being called before a third party with

knowledge and experience in such matters. There is therefore a probable

need for a judicial or other sub-structure if the Judges consider that they

require to remain independent of any administrative matters. This would

involve the introduction of something similar to (1) the current “By Order

Roll” which Lord Cullen introduced and which is presided over by Lord

Mackay, or (2) to the Options Hearing in the Sheriff Court.

In any event a step in the Court of Session procedure at this stage in any event

would encourage and enable all parties to the action to communicate and

would result in the production of information sought by the Defenders especially

in disease cases. A similar procedure occurs in England and appears to work

well.

The current By Order Roll under the auspices of Lord Mackay has had a

positive and welcome outcome in the opinion of FOIL and its members. It has

resulted in the identification, for the first time, of where the apparent delays rest.

The vast majority of the current delays do not lie at the Defenders’ door. It is

important that the members of the Committee appreciate the situation.

Lord Cullen may consider that there should be some form of mandatory By

Order Roll Hearing introduced which would take place approximately 8 weeks

prior to any Hearing of Evidence/Proof. This would place an onus on all parties

to the proceedings to address all of the issues at an earlier stage and a Judge

to determine whether (1) parties are ready to proceed (2) any issues remain

outstanding or (3) judicial intervention is required to progress the action.
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Benefit of Delay?

The Committee should be re-assured that it is not the practice of Insurers to

delay these cases.  As will have been noted from the earlier points raised in this

submission the main problem relates to lack of communication in the form of the

production of necessary documentation and information by the Claimant’s

agents.

Why is there no benefit in delaying proceedings by Defenders?  There are two

principal reasons namely:-

(1) Interest.

(2) Expenses.

Interest

In the Petitioners submission it is suggested that the Insurers have investments

and therefore benefit from delay. This submission is in our view ill founded. It

reflects a misunderstanding of this part of the Insurance Industry and the effect

claims have on reserves allocated against claims for liquidity purposes. It is a

highly complex area and not as straightforward as the Petition suggests. Claims

settlement prevents long term investment of reserved funds. Admittedly Insurers

may have investments but these attract High Street rates which do not compete

with the current Court rate of 8%. This rate is much better than can be achieved

anywhere else and even if there was an apportionment in connection with the

calculation of damages it very rarely goes below 4% which is still better than

current High Street investment rate returns.
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The Current Law penalises Insurers and Defenders for delay. Interest can be

sought from the date of the accident or condition. Foil would ask the Committee

to bear in mind that frequently a Claimant and/or his agents do not raise the

proceedings until shortly before the action becomes time-barred. Furthermore

Foil would ask the Committee to consider that once a case has commenced it

may take up to 18 - 24 months to reach a hearing and decision in Court that

could result in a substantial amount of interest being added to any basic claim

especially in disease type cases. This matter appears to have been overlooked

in the submissions. Whilst Judges have a discretion regarding the award of

interest under the Interest of Damages Act 1971 the current case law decided

by the Inner House of the Court of Session allows for interest to be applied but

disregards any period of delay which may have been occasioned in the raising

of the proceedings. Members of the Committee surely therefore appreciate that

there is an additional incentive on Insurers to resolve matters at an early stage

where it is possible to do so and may be appropriate. Is there really an incentive

on Claimant’s agents to rush to settle in these circumstances?

Expenses

If a case is going to be settled it is in the Insurers interest to do so at an early

stage if they have all the information required to justify payment out of their

funds.  It should be recalled that the Insurers have to account for any

settlements for their Insured (where current) when it comes to the renewal

period.

Insurers have a basic standing instruction to those that they instruct to

endeavour to complete their investigations as quickly as possible so that  a

decision can be taken. If the information is not made available then it makes it

difficult to reach any form of conclusion. Consequently the failure in by far the

vast majority of disease type cases to produce the information until 28 days

before Proof makes it exceedingly difficult to reduce legal expenses.
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Is there really an incentive on the Claimant’s agents to settle at an earlier stage

rather than at the door of the Court? If a case settles the Claimant’s expenses

will be met by the Defenders in any agreement.  The current rules regarding the

production of documents enables the Claimant’s agents to hide behind the

Court Rules. In the past prior to the introduction of the new By Order Court

under the auspices of Lord Mackay attempts have been made by Defenders to

recover documents by lodging Motions or by taking other action. Such action

has been strongly opposed by the Claimant’s agents. Why do the Claimant’s

agents oppose such action ? Surely it is in the interests of the Claimant if the

information is produced or recovered  thereby enabling the processing of the

claim at an early stage.

The members of the Committee will no doubt appreciate that the production of

documents 28 days before Proof does not provide much time for the Defenders’

Agents, and their Insurer clients, to consider their position and complete

investigations. This can and does in many cases result in the Proof being

discharged.  This places a heavy onus on the Defenders agents and their

Insurer clients in trying to “run around” with a view to investigating matters as

quickly as possible. Unfortunately this can sometimes result in the need to

consult with experts from different fields.

 Expenses – Abandonment

More recently there has been a larger increase in the number of cases where

the Claimant’s agents and Claimant have abandoned their actions at the

eleventh hour.

This has obviously certain implications:-

1. The Claimant has not been able from the outset to be able to prove the

claim.
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2. The Insurers have no way of knowing how the claim is financed whether

it be Legal Aid, Trade Union sponsored or speculative.

Accordingly, in the past the Insurers have often not sought expenses but this

approach is not universal amongst Insurers and any previous benevolent

dispensation towards the claimant is moving in the opposite direction.

 Timescale re cases in Court of Session

It is the general experience of the members of FOIL that cases in the Court of

Session have in fact been processed faster than they were in the past.  The

average experience is that a case takes normally 12 - 24 months to reach a

concluded Proof.  This is not in fact that far away from the timescale anticipated

by Lords Coulsfield in his report in Appendix 1.

Disease cases in Sheriff Court

Many other legal firms other than the Petitioners, use the Sheriff Court for

disease type actions as well as general accident cases. The submissions by the

Petitioner do not explain the real reasons why the Petitioners do not use the

Sheriff Court procedure for these type of cases where there is but no monetary

limit and there is a current Fast Track Procedure.  Even if one was to take into

account the involvement of a possible continued Options Hearing of 28 days

and an Additional Procedure (under Chapter 10) the total period for a case to

have taken in the Sheriff Court (unless sisted) up to the Options/Procedural

Hearing date would be 22 – 24 weeks i.e. approximately 6 months.

At the Options/Procedural Hearing more often than not a Hearing of

Evidence/Proof will be fixed. The average period may be somewhere between 3

– 4 months ahead.
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This would still mean that a Hearing of Evidence/Proof can be arranged within

approximately 10 months in the Sheriff Court and that is still with the current

procedure involving written pleadings.

Delays? (Continued)

At the beginning of the last decade (1990’s) the Claimants maintained that the

Defenders were delaying actions in terminal cases and thereby denying the

claimant’s due entitlement to Solatium for pain and suffering.

Parliament (at Westminster) passed the Damages (Scotland) Act 1993 which

brought Scottish Law into line with English Law in respect of transmissible

solatium.

There is no incentive on Insurers to delay matters because if a claimant passes

away then damages are immediately increased under the Damages (Scotland)

Act 1976 (As Amended).  The reason why proceedings are delayed is the

failure to produce the appropriate documentation. These delays still continue

today and action is now being taken by Defenders by way of Minute of

Transference to try and “kick start” the Claimants into doing something about

these proceedings where a party may pass away during the course of the

conduct of such an action.

It has to be understood that there are apparent delays in obtaining confirmation

by the family to the Estate of the deceased which the members of the

Committee will no doubt appreciate represents an entitlement to the holders of

the Confirmation to conduct the case on behalf of the Estate of the deceased

and to receive monies in the event of either settlement or decree.

Multi  Defender Cases
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In law the Pursuer requires to take proceedings against those Defenders who

have caused the harm. It is not appropriate for the Claimant to proceed against

one Defender where there are other Defenders who have a responsibility.

By way of background information it may be helpful for the Committee to

appreciate that Defenders attempt to try and resolve matters amongst

themselves so that a lead Defender is identified and will conduct most of the

action and investigations on the part of all the Defenders but it is open to each

Defender to investigate and carry out their own enquiries.

The lead Defender is usually identified initially on the basis of the statements

contained in the Claimant’s writ.

The position has been somewhat complicated as a result of the decision in the

English case of Fairchild – Glenhaven which is directly involved with disease

claims involving mesothelioma/pleural plaques but this problem appears to have

been resolved by the House of Lords today (16 May 2002)..The Court of Appeal

decision in Holtby-v-Brigham (Hull) Ltd in April 2000 determined that a

negligent defender should only be liable in damages to the extent that the

Defender has contributed towards the disease. Disease related claims raise

very complex issues of law and medical evidence including implications for

compensators discharging their duties with regard to repayment of relevant

benefits under the Social Security (Recovery 0f Benefits ) Act 1997

Furthermore, depending on the nature of the business of each Defenders this

may result in different legal issues arising thereby complicating matters. There

may be an issue involving knowledge.

Written Pleadings

Background
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As already explained earlier in this submission Fast Track and Written

Pleadings appear to work in the Sheriff Court.

There is the Optional Procedure (which still exists) in the Court of Session

which was the original attempt at Fast Tracking personal injury cases but it was

determined over 10 years ago that this procedure was not appropriate for

certain types of actions and in particular disease type claims.

In view of the members of FOIL this procedure is little used except in certain

straightforward accident type claims.

The Optional Procedure answers the Petitioners claims with regard to the issue

in respect of pleadings but the downside for the Claimants and Petitioners is

that they would not be entitled to a Jury Trial. Similarly in the Sheriff Court the

Claimants would not get a Jury Trial.  The Petitioners have a fixation about Jury

Trials. With regard to Ordinary Procedure it is submitted by Foil that ,in any

event, almost if not all, asbestos related actions in respect of Personal Injury

cannot ,as a matter of Statute Law, proceed to a Civil Jury Trial

The Petitioners have maintained that there was a considerable lack of candour

on the part of the Defenders in respect of their pleadings. It may be that the

Petitioners do not understand and do not wish to understand the Defenders

position especially in disease type claims. Without rehearsing a number of the

points already dealt with in this submission, the Committee should appreciate

that, without the appropriate information and documentation neither a

Defenders Solicitor nor Counsel can make averments of fact as it would be

otherwise improper to do so. Most  of the information has been and will have

been in the Claimant’s and Claimant’s agent possession.  It has to be recalled

that the onus of Proof rests on the Claimant.

Certain denials are inserted because of the statements made by the Claimant’s

agents. There may be knowledge in dispute in respect of some areas. It has to
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be recalled that the claim relates to an incident occurring many years and

indeed decades before the proceedings have been raised.

Some Claimants legal firms used standardised stylised writs.  Some of the

contents are so lacking in specification and there is a question as to their

appropriateness but in terms of pleadings give a degree of notice. The

Petitioners refer to the length of the Claimant’s Pleadings including certain

research materials and publications; the inference being that these demonstrate

that it is beyond per adventure that all potential or actual Defenders knew or

ought to have known of the dangers of exposure to asbestos dust. This is

incorrect especially where exposure may have been light or intermittent.  There

were threshold exposure levels etc acceptable to the then Factory Inspectorate

etc as far back as the 1930’s which were considered both medically and legally

to involve no appreciable risk of development of an asbestos related disease

within a normal lifespan. The Committee are asked to recall that it is the

knowledge at the time of exposure which is relevant and not that gained with

hindsight. Detailed statements are irrelevant if the evidence is not there to back

it up. Hence the need for the early production of documents , information etc at

an early stage.  It is crucial and only fair that the Defenders(s) know what case

they have to answer.

In disease type claims most defenders do not challenge the Claimant’s

pleadings and take them to legal argument i.e. Debate. Most cases normally
proceed to a Hearing of Evidence being fixed by agreement.

The Claimant’s agents do not challenge or take the Defenders’ pleadings to

debate which they would be entitled to do. If the Petitioners were of the view

that the Defenders pleadings lacked candour or specification then they would

be entitled to take the case to legal argument. A remedy already exists.

Interim Payments
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This area is already covered in terms of the Rules of Court 43.8 – 43.10 the

purpose of which is that at any time after Defences have been lodged a

Claimant can apply by Motion, to the Court, for an Order for interim payment of

damages by the Defender or Defenders.

The Court has to be satisfied that:--

(1) The Defender has admitted liability.

(2) That if the case proceeded to Proof the case would succeed in the action

on the question of liability without any substantial finding of contributory

negligence.

This Rule is further qualified by the fact that no Order can be made against the

Defenders unless it is apparent to the Court that that particular Defender is:-

(a) The person or company insured in respect of the claim.

(b) A Public Authority.

(c) A person or company whose means and resources are such as to enable

satisfaction of an interim payment.

There will be an adjustment of Final Decree.

Problems arise from the issue already raised i.e. lack of information provided by

the Claimant’s agents in most cases as in the early stage in the proceedings.

A further complication may be that whilst there may have been in disease type

cases exposure to asbestos that does not necessarily mean that the Claimant is

suffering from the condition which is complained of.  There are medical
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causation issues which are exceedingly complex and are not always as

straightforward as the Petitioners suggest. There are certain medical conditions

which mimic other conditions. These require to be investigated.

There has also been the recent demise of Chester Street Insurance Holdings

Limited which is now in Scheme Administration and is therefore not insured.

The issues arising therefrom are complex but the majority have been resolved

with claims now being processed.  Similarly in October last year “Newalls” went

into Scheme Administration with added complications.

Whilst the liability issue may be one of the primary criteria for consideration by a

Court in disease type cases medical causation and the nature of the ultimate

condition can be crucial.  If the Claimant ultimately is not able to establish

medical causation then the claim will fail. This in turn could result in financial

problem for the Claimant and could result in a request being made for

repayment.

This is not an avenue which has been regularly used by the Petitioners or

Claimant’s agents.

On many occasions if the Claimant’s agents provided more information at the

outset appropriate earlier investigations could be carried out by the Defenders.

It would be open to the Defenders or their Insurers to consider whether or not it

would be appropriate to voluntarily make an interim payment pending further

investigations. Usually if further investigations are required it is as a result of the

failure to provide the necessary financial documentation in a potentially

substantial claim.  If that information was provided at an earlier stage technically

there would be no need for an interim payment as the Insurers would then be in

a position to finalise quantification of the claim and open negotiations with a

view to settlement.
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Jury Trials

Jury Trials are an anachronism of the current system.

In and around 1976 Jury Trials were removed from Sheriff Court Civil actions. In

England Civil Jury Trials have long since ceased.

Is the real issue which is the subject matter of the Petition simply to restrict the

rights of the Defenders to defend an action and claims made against the

Defenders.

The Petitioners have a fixation with Jury Trials and one conclusion which one

might be entitled to reach would be that the Petitioners wish to castigate

Insurers rather than the actual companies who employed the injured party and

seek USA styled awards. It should be recalled that when  Insurance premiums

were set in the past the so these did not provide for Legislative changes e.g.

Benefits Recovery, Transmissible solatium etc. There is no way open to the

Insurance Companies to make any recovery as , in disease claims most of the

Companies no longer exist. Current Insurance Premium Payers will not want to

be charged for or pay for risks which they do not have today and should not be

expected to do so. The Petition appears to suggest that it should be landed on

the Insurers.

The Insurance Industry is currently undergoing a considerable degree of

change. The Insurance Industry has seen the demise of Independent Insurance

Company and Chester Street Insurance Holdings which has gone into Scheme

Administration.

The Petitioners appears to regard Jury Trials as their panacea and wish the

Committee to reform the system to circumvent problems which are of the
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Petitioners own making with regard to their failure to provide information to the

Defenders timeously.

The Claimant’s argue that even when they provide basic information further

enquiries are made of them to produce further information.  The Petitioners fail

to realise that in connection with particular types of claims the onus rests of

them to establish the claim. It should not be for the Defenders agents to have to

continually request the Claimant’s agents to produce the information in support

of their claim if they are really intent in resolving the claim in the best interests of

their client. Claimants Agents should lodge all documentation in support of their

client’s claim and not be surprised when the Defenders agents request further

information.

It would appear that the Petitioners want all actions to proceed to Jury Trial

irrespective of any legal or medical complexities. Is it really doing Justice to

between the parties to an action to have lay people decide complex questions

of medical causation, dates of knowledge etc? The submission presupposes

that Jury awards will automatically be higher.  Experience of Jury Trials have

indicated that that they can act wholly arbitrarily without having to rationally

account for their decision. Judges in Scotland and in other countries have

proven experience in handling personal injury cases and deciding upon the

appropriate level of compensation.

Surely it is  not being submitted  by the Petitioners that Justice is so inconsistent

under the present arrangements that all cases should be heard before a Jury

and therefore one can dispense with Judges being involved at all? If so what

about the rights of and fairness to Defenders and Insurers?

 Schedule of Damages

It would also be helpful if the Claimant’s agents lodged at an early stage a

Schedule of Damages.
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There is little benefit in Defenders lodging any Schedule of Damages at that

stage if they do not have the necessary information nor have had the

opportunity of having the Claimant examined.

The early Schedule of Damages would probably require to be revised in any

event because more often than not the initial claims made in respect of the

conditions suffered by the Claimant are usually altered and on many occasions

are less severe than previously described at the outset of the proceedings.

This issue can also be problematic with regard to the privative jurisdiction of the

Court of Session and the Sheriff Court.

Privative Jurisdiction of the Court of Session

It is the opinion of the members of FOIL that the Court of Session is “clogged

up” with many straightforward, small value, personal injury claims which should

be raised in the Sheriff Court.

If these cases were not in the Court of Session there is a greater propensity for

more Judges being made available to deal with the complexities of other

accident/disease type related claims.

Regrettably there is sometimes a lack of candour on the part of the Claimant’s

agents with regard to the anticipated figures sought as a result of which many

personal injury claims seek larger amounts than in fact the claims are potentially

worth.

In addition, many cases may start off with one description but ultimately fall

under another description which reduces the overall value of the claim.
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It is for this particular reason that it is recommended that there should be a two

stage process in the Court of Session which would enable cases to be filtered

and where appropriate remitted to the Sheriff Court.

Further Reform of the Sheriff Court

It is recommended that consideration should be given to looking to the future

and the increased reliance on IT/Justice On Line.

It would be hoped that at some point in the future there might be a reduced

reliance on paper and the exchange of paper which would be replaced by either

e-mail communication or computer disks.

It would be open at some stage for consideration to be given to the setting up of

specialist reparation/personal injury Courts in the Sheriff Court which would

have certain Sheriffs who are well versed in these particular areas to be

allocated to this Court.

The main centres would be established in Glasgow, Edinburgh, Hamilton,

Dundee, Aberdeen and possibly Inverness.

Hearings of Evidence would of course still proceed in the local Sheriff Court but

the administrative and Case Management would be centralised through the

Specialist Court Centre Base.

Summary

1. Liability issues aside the Members of FOIL associate themselves with the

opening comments made by Prof. Charles Hennessy in the third

paragraph of his submission of 1 November, 2001.
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2. The implementation of many of the proposals of the Working Party on the

Court of Session Procedure chaired by Lord Coulsfield should be

implemented as outlined in this submission.

3. It is clear that the production and communication of information is the key

to the Fast Tracking of most Civil Litigation in the Court of Session. That

key in the main rests in the hands of the Claimant and his agents.

4. The issues highlighted in this submission can be simply addressed

without the need  for complicated legislation.

5. Serious consideration should be given by the Justice Committee for the

promotion of Legislation to Abolish Civil Jury trials in the Court of Session

6. Many of the solutions to the Petitioner’s problems rest in the Court of the

Petitioner and fellow Claimant’s agents.

7. There should be greater use of the Sheriff Court and in time

consideration should be given to the establishment of specialised Sheriff

Courts dealing solely with personal injury matters.

8. FOIL in Scotland would be happy to respond to any further enquiries

which the Committee may have arising out of this submission.
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Dear Miss Groves

PE336-CIVIL JUSTICE FOR ASBESTOSIS VICTIMS

Thank you for your letter of 25 April regarding the above and seeking the Society’s response with
regard to fast-track procedure and written pleadings.  The Society accepts the deficiencies in the
present system as identified in the  Coulsfield Report and welcomes its proposals.

The Society firmly believes that the courts should function effectively to provide compensation for
those who sustain personal injuries. The Society welcomes improvement in the system to enable
effective justice to be provided to those individuals.  We do appreciate that there are particular
horrors for those suffering from mesothelioma but believe there are many victims of asbestosis for
whom it would be invidious to distinguish their disease from any other individuals who have suffered
injuries or disease.  The Coulsfield report provides information on two surveys of cases in the Court
of Session in for three weeks in March and October 1997.  In March 11 road traffic claims and 54
employer liability claims of which 13 were asbestosis related were identified and in October  19 road
traffic claims 75 employers liability claims of which 14 were asbestosis and other respiratory diseases.
On these figures, which are some 5 years old, some 17% of personal injury claims relate to asbestosis
and other respiratory diseases.    The Society therefore welcomes the Committee’s request to
comment in the context not only of asbestos related cases but also in respect of other personal injury
claims.

It is also fair to point out that many of the difficulties currently faced by victims of asbestosis will be
clarified in the light of the House of Lords decision in the case of Fairchild.

In principle, the Society welcomes and supports the introduction of a proposed fast-track type of
procedure, which it considers should apply to both asbestosis cases and other personal injury cases.
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The Society supports the proposed timetable as suggested in Appendix 1 of the Coulsfield report.  It
is recognised that the success of the timetables, which presently exist, is mixed but it is suggested that
steps may be taken to ensure greater consistency in approach by the Judiciary, which would help to
make these more effective.  The Coulsfield report in our view correctly identifies consistency in the
application of the scheme as being a key to its success.

The second key to success in our view is how the system can be policed.  The report recognises that
“litigation functions best if there is a degree of co-operation, and that attempts to bludgeon parties
and their advisers into compliance with stringent requirements are unlikely to succeed and may even
be counterproductive. It is also thought that there is considerable willingness among those practising
in the courts in cases of the sort with which these proposals are concerned to see earlier settlement as
desirable and to co-operate to that end, with the minimum of interference by the Court.”

The report recounts that much thought was given to sanction and makes certain proposals. We
appreciate that it is difficult to judge in advance how successful these proposed sanctions will be.  We
would however accept the proposals subject to monitoring and review of their operation.

In my own view one approach, which may be of benefit in encouraging compliance with timetables,
would be the publication periodically of a table listing those firms and or counsel identified by a
judge as having caused the case to be called before him.  The implication for that firm or individual’s
practice may serve as a significant incentive for compliance.

Even if there are some problems with the timetable it is the Society’s view that a timetable approach
is likely to be of some benefit in dealing with cases more expeditiously.

One aspect which we think is attractive but has certain practical difficulties is the introduction of
early assignment of a proof date when the evidence in the case will be heard.   We do anticipate
certain practical difficulties with this.  Firstly, as to whether there are sufficient judicial resources to
enable cases to be heard on a fixed date.  We anticipate that there may be difficulties regarding the
availability of counsel, certainly in the initial stages; as many busy counsels’ diaries are filled for
substantial periods and indeed this is often the principal component in delay in cases coming to
proof.  We do not however consider the difficulties in that regard are insurmountable.  A greater
difficulty we would suggest may be the availability of the medical experts who are less
interchangeable than counsel.     It may be that issuing a date listing letter at an early stage styled on
the practice adopted by the Employment Tribunals, could be a practical way to assist in dealing with
the availability of those required for the Proof.

In asbestosis cases it must be noted however that much of the issue relates to medical evidence and
the defenders in many cases will have little or no intimation of the matter in advance of receipt of a
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Summons.  One issue, which we believe, requires further consideration the exploration of settlement
by whatever means prior to proceedings being commenced. We also support the exchange of medical
and other expert reports, which assists in the early resolution of cases.

We agree with the proposal for a formal pre trial meeting and agree with the working party’s
preference for this rather than a hearing before the court.

As the committee will be aware from its deliberations on the limits for Small Claims and Summary
Causes in the Sheriff Court the Society was able to support these following the preparation of rules
which will allow for the expeditious and effective handing of personal injury cases as summary
causes.   These new rules will come into force on 10th June 2002.   We understand from the
Executive that following their research it is proposed that Orders increasing the limits will be brought
again before the Scottish Parliament later this year.   The value of asbestosis claims is such that they
would not be affected by any proposal to remove personal injury cases of less than £5,000 from the
Court of Session.

As we have indicated previously to the committee it is vital to the new arrangements for personal
injury claims which are raised as summary causes that sufficient resources are available to deal with
these effectively.  Similar considerations apply to the implementation of the Coulsfield proposals.  It
may be anticipated however that the transfer of low value cases from the Court of Session to the
Sheriff Court will reduce the pressure on the Court of Session, which will assist in the successful
implementation of the proposals.

While we have indicated our reservations about over concentration on these cases it may be that a
pilot scheme implementing the Coulsfield proposals for an automatic timetable in asbestosis cases
would be an attractive way of measuring the success of the proposals and to allow for review before
more widespread implementation.

I have focused on the fast track question and annex a note prepared by a member of the judicial
procedure committee regarding written pleadings which I trust will also be of assistance to the
committee.

Yours sincerely

Duncan L Murray WS
Convenor Judicial Procedure Committee



Annex

WRITTEN PLEADINGS

The Scots tradition is one of detailed written pleadings which set out the basis of the case which

each party proposes to lead at proof.

Although it has frequently been stated that the obligation is to plead fact and not evidence, this

rule is easier to state than to apply in practice. As a result the cautious pleader will tend to load up

on detail, rather than risk objections to admissibility of evidence on the basis of no written

record.

The Rules of Court in both the Court of Session and Sheriff Court state that:-

“Every statement of fact made by a party shall be answered by every other party, and if

such a statement by one party within the knowledge of another party is not denied by that

other party, that other party shall be deemed to have admitted that statement of fact”.

This is the basis for our system of line by line written pleadings. In theory a defender cannot hide

behind the pleadings and simply put  a pursuer to proof.

“Our whole system of pleading and disposal of case upon preliminary pleas must depend

upon each party stating with candour what are the material facts upon which he relies and

admitting the facts stated by his opponent which he knows to be true” (Ellon Castle

Estates Company Limited v. McDonald 1975 SLT Notes 66 per Lord Stewart).

The theory is that a properly prepared record will enable the reader immediately to identify the

issues in dispute. In personal injury actions this occurs very infrequently.
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Notwithstanding Lord Stewart’s dicta, the majority of personal injury records do not engage with

the averments of fact or duty in any meaningful sense. Indeed there are now various pleadings

formulae which simply enable the pleader to say nothing at all about the facts in issue e.g.

“Admitted that certain duties of care were incumbent upon the Defenders, under

explanation that they fulfilled said duties”.

“The Workplace (Health, Safety & Welfare Regulations) 1992 are referred to for their

terms beyond which no admission is made”.

“Believed to be true that the Pursuer suffered an accident at work, beyond which no

admission is made”.

These practices are routine, notwithstanding judicial condemnation. In the case of David Cooke

v UIE Shipbuilding Scotland Ltd  1989 S.C.L.R 156 the pursuer fell 9 or 10 feet from staging,

suffering severe brain damage.

Lord Morrison stated:-

“At the conclusion of the evidence counsel for the defenders informed me that he had been

instructed not to admit liability but that he had also been instructed not to challenge the

evidence led on the merits by the pursuer. He offered no submission on the merits contrary

to those which had been pled by the pursuer on record and which was repeated by pursuer’s

counsel at the conclusion of the evidence. I have no hesitation in accepting the evidence of

Mr. Macdonald as conclusive of all aspects of the case pled by the pursuer. I therefore

sustain the pursuer’s first plea-in-law and repel the defenders’ second and third pleas-in-law.

I must however observe that I consider that the conduct of the defenders’ case on the merits

was reprehensible. The essential averments made by the pursuer as to the construction and
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various deficiencies of the platform were very clearly set out and they concerned matters

which must have been within the knowledge of the defenders’ officials.  As has been pointed

out in previous cases, our system of pleading, and therefore the proper administration of

justice in civil cases, depends on each party meeting with candour the averments of fact

made by the opposing side. In particular, each party is obliged honestly to answer averments

by his opponent on matters which are within his knowledge, and he must admit those

averments which he knows to be true. These are elementary requirements of proper

pleading. There is no suggestion in the defenders’ pleadings that they have ever been

unaware of the condition of the platform at the material time, indeed they deny that any

deficiencies existed. They maintained that denial until the conclusion of the proof. No

explanation was offered as to the basis upon which this denial proceeded, and in view of the

defenders’ attitude at the proof I infer that there has been no justification for it. If the

defender had decided to admit liability when the record was closed, the state of their

pleadings might have been excusable, but this was not their position. As a result, the pursuer

has incurred unnecessary expense in preparing and proving the merits of his case, and the

incapax, his family and his advisers have been subjected for a long period to the anxiety

necessarily associated with the belief that the factual basis of the merits of the claim was

disputed”.

The perception of some defenders is that their negotiation and settlement position is

strengthened by maintaining the number of uncertainties in the case, and this kind of tactical

defence is still generally taken with impunity.

There are two urgent practical problems with the system of written pleadings.

In the first place, pursuers are frequently asked by defenders to provide particulars and specification

which go beyond a mere outline of their case and into the realms of pleading evidence.
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Both the reports by Lord Cullen and Lord Coulsfield indicate that the current judiciary take a much

more relaxed view of requirements of specification. Both call for abbreviated pleadings. Lord

Cullen’s report dates from 1994. There is widespread support for the Coulsfield proposals in relation

to pleadings and in Society’s view they should now be implemented.

The second problem relates to the failure of the system to identify cases where there is no proper

defence.   The petitioner has already made reference to the case of Gray  v. Boyd where the courts

were obliged to hold that a defence for a payment action which simply stated “Debt denied” was

sufficient to put the pursuer to proof.

At present we have  on the one hand a system which practitioners believe demands excessive detail

and factual specification from pursuers, but on the other hand is unable to weed out non existent or

tenuous defences at an early stage.

In this regard may we refer the Committee to the “Form of Response” which has been drawn up by

the Sheriff Court Rules Council for the new Summary Cause procedure in the Act of Sederunt

(Summary Cause Rules) 2002.   It respectfully appears to us that the simple question and answer

format which the defender is obliged to complete within a few weeks of service of the claim will

elicit more practical information than is currently often achieved in Court of Session personal injury

actions.

 In conclusion the Law Society recognises the inadequacy of and difficulties caused by the current
system  of written pleadings and supports early implementation of the Coulsfield recommendations.
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Information Note from Des McNulty MSP

Handling of asbestos cases in New South Wales

In New South Wales, claims based on exposure to asbestos are dealt with by a
special tribunal set up under the procedural rules of the New South Wales Supreme
Court. Six judges have been appointed to hear cases and each case is managed by
an experienced judge to speed up its determination.  Although the New South Wales
system is based on a no fault compensation system rather than on civil actions
against employers or their insurers there are lessons to be learnt from two aspects of
the way cases are handled.

A: Case Prioritisation

When a Statement of Claim is registered, the case is placed in a category dependent
on the state of health of the plaintiff.  Urgent cases, which include all those with
mesothelioma or patients in extremely poor health are often heard within two weeks.
This is in sharp contrast to the very lengthy delays we experience here in Scotland.

Priority cases are those where the plantiff is seriously ill but death is not imminent.
Hearing dates are allocated depending on the condition of the plaintiff�s health or
prognosis but normally priority cases are heard within nine months of being
registered.

Finally ordinary cases, which are those where the plaintiff is suffering from a non
life-threatening disease such as asbestos related pleural disease or where the claim
is for compensation for relatives, are dealt with more speedily than would be the
case here in Scotland.

B: Case Management

In New South Wales a Judge has the power to direct action by all parities in
preparation for the case to be heard. Orders may include:
- Referral for an urgent hearing where the plaintiff is very ill
- Referral for an Issues and listing Conference to identify or narrow issues and

ascertain if the case may be settled without going to a hearing. In this situation if
both parties agree on the terms of a settlement the case is finalised then and
there

- A timetable setting out the steps to be taken and/or
- Other matters including the issue of subpoenas to obtain medical or employment

records

http://www.scottish.parliament.uk/parl_bus/petitions/pe336.pdf


When all directions and orders have been complied with the Judge allocates a date
for the hearing.

The case is then heard by the Judge who, after deliberation:
- Makes a decision and hands down a judgement, or
- If the case settles, formalises the settlement

The process of case management is particularly relevant bearing in mind the
submission made by the petitioners

The speedy settlement of cases and the system of case management based on the
prognosis/state of health of the plaintiff are the key advantages of the New South
Wales system and I believe there are lessons for us here in Scotland.

Des McNulty MSP
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