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JUSTICE 2 COMMITTEE

AGENDA

25th Meeting, 2002 (Session 1)

Tuesday 25 June 2002

The Committee will meet at 9.45 am in the Chamber, Assembly Hall, the Mound,
Edinburgh.

1. Land Reform (Scotland) Bill: The Committee will consider the Bill at Stage 2
(Day 1).

2. Items in private: The Committee will consider whether to take item 3 in private
and consider whether to discuss a revised draft report on the Criminal Justice
(Scotland) Bill in private at future meetings.

3. Criminal Justice (Scotland) Bill: The Committee will consider a draft report at
Stage 1.

The Committee will continue the meeting, not before 2.00 pm, in G2 Cannonball
House.

4. Inquiry into the Crown Office and Procurator Fiscal Service (in private): The
Committee will consider a draft report.

Gillian Baxendine
Clerk to the Committee, Tel 85054



The following papers are enclosed for this meeting:

Item 3 – Criminal Justice Bill

Criminal Justice (Scotland) Bill Draft Stage 1 Report (PRIVATE) J2/02/25/1

Item 4 – Crown Office and Procurator Fiscal Service Inquiry

Draft Report (PRIVATE) J2/02/25/2

Papers circulated for information:

Criminal Justice Bill

Scottish Executive response to outstanding questions J2/02/25/3
Professor Cynthia McDougall, follow up submission J2/02/25/4
Chartered Institute of Housing in Scotland, follow up submission
Report circulated to members only.  Available online at:
http://www.cih.org/cgi-bin/display.pl?db=policies&id=212

J2/02/25/5

Victim Support, follow up submission J2/02/25/6
Families First, follow up submission relating to impact of the ban on
the physical correction of children in Sweden

J2/02/25/7

Submission from Clackmananshire Council on ASBOs J2/02/25/8
Submission from Falkirk Council on ASBOs J2/02/25/9
Submission from William Burns J2/02/25/10

PE 336

Submission from the Faculty of Advocates J2/02/25/11

Papers not circulated:

Land Reform Bill
Members are reminded to bring with them copies of the Bill and Accompanying
Documents, available from Document Supply Centre or at the following website:
http://www.scottish.parliament.uk/parl_bus/legis.html#44, together with any papers
from the Stage 1 process that are considered relevant (such as the Committee’s
Stage 1 Report).  Copies of the Marshalled List will be available from Document
Supply on Monday morning and will also be available in the Chamber on Tuesday.
A list of groupings will be available in the Chamber at the beginning of the meeting
and be circulated directly to members on Monday.

Criminal Justice Bill
Members are reminded to bring with them copies of the Criminal Justice Bill and
Accompanying Documents, available from Document Supply Centre or at the
following website: http://www.scottish.parliament.uk/parl_bus/legis.html#50.

http://www.cih.org/cgi-bin/display.pl?db=policies&id=212
http://www.scottish.parliament.uk/parl_bus/legis.html#31
http://www.scottish.parliament.uk/parl_bus/legis.html#50
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CRIMINAL JUSTICE (SCOTLAND) BILL

I hope that the Committee found our evidence session on Tuesday helpful.  I know that we ran out of
time before the Committee could cover all the points you wanted to discuss but I think that the time
taken on some of the major issues in the Bill was time well spent. As agreed, the clerk has helpfully
provided a list of the outstanding questions and a response is provided in the attached Annex.

I think that my reply covers fully the outstanding issues and I hope that the information provided
assists the Committee with its consideration of the Stage 1 report.  However, please let me know if
you require any further information and we will do out best to provide it.

In addition to the outstanding points dealt with in the Annex, I am responding to the point raised on
Tuesday about some of the data provided in the paper on Youth Crime Statistics (Annex A to the
Scottish Executive’s Memorandum submitted on 13 June). I should also like to take the opportunity
to clarify the point raised during the discussion on section 61 of the Bill (Police custody and security
officers) about the proposed powers of detention and arrest.

Youth Crime Statistics

The purpose of providing the statistic that 0.2% of Scotland’s children under 16 have been referred
to a hearing on offence grounds was to give the Committee an idea of the context and scale of youth
offending in Scotland.  However, as Mr Aitken has correctly observed, only children who have
reached the age of 8 can be found guilty of a criminal offence or dealt with by the Children’s
Hearings system on offence grounds.
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If we therefore just consider the 585,775 young people between the ages of 8 and 16 in Scotland,
then it means that 0.36% of the young people in this age group were referred to Children’s Hearings
in 2000-01 as a consequence of offending. The source of this information is the Scottish Children’s
Reporter Administration’s statistics for 2000-01.

The source of the statistics we provided which referred to 76,000 young people aged between 8 and
21 who were recorded offenders refers to a snapshot study of offender files (including pending cases)
carried out by the Scottish Criminal Records Office and published in the Audit Scotland baseline
report “Youth Justice in Scotland” in June 2001.

As the Committee will see, we have had to access different sources for information depending on the
age group in question.  The statistics referred to above therefore do not compare like with like.  They
were provided to help illustrate the issues under consideration and I apologise for any confusion this
has caused.

Section 61: Police Custody and Security Officers

The Committee expressed concern about the extent of the powers we propose granting to police
custody and security officers by virtue of section 61(2)(b) of the Bill.  In particular the Committee
expressed concern that powers of arrest may be conferred on civilian staff.

The Bill does not confer a power of arrest on this group of civilian staff.  The powers of these staff
have been tightly drawn to ensure they are appropriate and fit for purpose.  They are not analogous to
the full set of existing police powers and specifically they will not have the power of arrest.  They
will have limited power to apprehend a person who has escaped from that person's custody.
Equivalent powers are granted to prison officers.

I am copying this letter to the clerk.

JIM WALLACE
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ANNEX

JUSTICE 2 COMMITTEE

Criminal Justice (Scotland) Bill: Additional Questions to the Scottish Executive

Part 1 – Protection of the Public at Large

Will legal aid be available for a convicted person to instruct the preparation of their own risk
assessment?

Yes.  If the accused has been granted criminal legal aid for the trial, the preparation of such a report
would form part of the costs of providing a defence.

Part 2 – Victims’ Rights

In what circumstances under section 14(2)(b) might a victim statement be taken before the decision
to prosecute is made?

This section was intended to provide flexibility in exceptional circumstances, where for reasons other
than the offence the victim might be unable to make a statement at a later date.  For example, where
the victim is critically ill.

Can a victim statement be withdrawn by the victim once it has been submitted?

The Steering Group established by the Scottish Executive to develop the proposals considered this
matter carefully.  The Scottish Executive ‘s view is that the victim should not be able to withdraw
their statement once it had been submitted but that they could amend the initial statement by
providing a further statement up to the time sentence is to be passed.  This will be fully explained in
Guidance both to victims and those providing assistance to victims making a statement.

Is it intended that the victim’s representations under section 16 should include views about whether
the offender should be released or be confined to the impact of the offence on the victim?

Section 16(1) provides that the victim may make representations about the release of the prisoner
and/or licence conditions.  The guidance that will be issued to victims will make it clear that the
representations will have to focus on risk posed to the public by the offender.  Decisions concerning
release and licence conditions are matters for the Parole Board and any view expressed by the victim
asserting that the prisoner should not be released because he has not been punished sufficiently
would be irrelevant to the Board’s consideration.

Section 16 makes no provision for the victim’s representations to be disclosed to the accused.  Would
the Board, or the Scottish Ministers, be able to take into account the victim’s representations without
affording the accused an opportunity to reply to them?

There is a prima facie obligation both at common law and under the Parole Board (Scotland) Rules
2001 (SSI 2001 No. 315) to disclose information sent to the Parole Board to the prisoner.  In life
prisoner cases there is no discretion and all information sent to the Board must be sent to the
prisoner.  In other classes of case, Rule 6 of the 2001 Rules enable the Scottish Ministers and the
Board not to disclose damaging information in specified circumstances.  The presumption however is
that all information to be considered by the Parole Board or by the Scottish Ministers will be
disclosed to the prisoner other than in exceptional circumstances.
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Part 3 – Sexual Offences etc.

The Executive recognises that there is a shortage of suitably qualified psychologists in some parts of
the country, and indicates that the intention is not to implement section 20(2)(b) until such time as
the number of qualified psychologists has increased.  Is the Executive able to indicate what sort of
timescale is involved here?  Does this have any implications for the implementation of Part 1 of the
Bill?

As a result of the recommendation made by the Expert Panel on Sex Offending in relation to the
recruitment, training and employment of more qualified psychologists, the Executive is in discussion
with NHS Education Scotland (which replaced the Scottish Council for Postgraduate Medical and
Dental Education on 1 April) about how to increase the provision of psychological services in NHS
Scotland in general. Increases in training provision will take some time to feed through to the
numbers practising because it takes several years to train.  The issue should not impact significantly
on the implementation plans for Part 1 of the Bill.

Part 5 – Drugs Courts

The Sheriffs’ Association have suggested that it should not be the drugs court but another sheriff that
determines whether there has been a failure to abide by the conditions of a DTTS. Is this a matter
which has been considered by the Executive?

The Sheriff's Association raised concerns that the provision as drafted at section 36(7) would not
allow the drugs court in respect of a failure to comply proof, the discretion to refer the proof to
another court.

The Executive confirms that it is the policy intention that the drugs court is to have discretion to refer
a case to another court to hear evidence concerning an alleged breach of a DTTO or probation order.
It is proposed to bring forward an appropriate amendment to the provisions at Stage 2.

Part 6 – Non-custodial punishments

In relation to section 38, is there anything in the Bill that would prevent interim anti-social
behaviour orders being linked to loss of security of tenure?

The Housing (Scotland) Act 2001 (section 34 and schedule 6) introduced a link between anti-social
behaviour (and anti-social behaviour orders) and security of tenure.  This allows a landlord to serve a
notice on a tenant in possession of a Scottish Secure Tenancy (SST) to convert it to a short Scottish
Secure Tenancy, if the tenant is subject to an anti-social behaviour order (ASBO) or to offer a short
SST where a tenant is looking to be rehoused following a previous eviction for anti-social behaviour.
Under section 35 of the Act, these 'probationary' style tenancies convert automatically to a full
Scottish Secure Tenancy (SST) after 12 months, if there has been no repetition of anti-social
conduct. If there has been bad behaviour the tenancy can be ended without recourse to court. In both
cases the landlord must provide support to tenants to help tenants sustain the tenancy and convert to
a full SST.
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Section 38 of the Criminal Justice (Scotland) Bill makes provision for the court to make an interim
anti-social behaviour order whilst the application for an anti-social behaviour order is pending. An
interim order does not allow the landlord to take the steps outlined above and consequently an
interim order does not directly affect security of tenure.  The purpose of the interim order is to
provide more immediate relief from anti-social behaviour. The existing procedure for obtaining an
ASBO (with its protection for the right of the person named on the order to receive a full hearing)
will still be in place. Once a local authority has obtained an interim order the court will determine
further procedure with the case and fix a date for a hearing to consider the evidence in support of the
substantive order.  The provisions of the Housing (Scotland) Act 2001 apply where a substantive
anti-social behaviour order is in place.

Part 8 – Evidential, jurisdictional and procedural matters

Is there a risk, in relation to section 51, of an accused person failing to appear before a court
because a citation has gone astray or been accidentally or maliciously removed through no fault of
the accused?

The proposed amendments add to and do not replace all the other means of citation which  are
presently available  such as personal service and delivery through the door.

It is already a competent method of service of an indictment to affix it to the door in certain
circumstances where other means of service are not possible.  This new provision seeks to improve
on this by allowing for a notice to be affixed to the door stating that the relevant documents can be
collected from a specified police station, rather than the indictment (and the charges it contains)
being displayed publicly on the door of the last known address of the accused.  It will be noted
therefore that the risks referred to in the question exist under the current arrangements for service of
indictments.

In the event of an accused failing to appear before the court, the court will wish to be satisfied that
the accused has received a copy of the indictment or complaint.  If it is not satisfied it is likely to
continue the case to another date and ordain the accused to appear on that date.

It is significant to note that the court cannot proceed to trial in the absence of the accused or until the
accused has received a copy of the papers and had an opportunity to prepare his defence.

Part 9 – Bribery and Corruption

The Law Society appeared to suggest that there may be an issue of legislative competence in relation
to this part.  Can the Executive explain further why it is content that the provisions of sections 54 and
55 are within the legislative competence of Parliament?

Section 55 of the Bill gives Scottish courts extra-territorial jurisdiction over bribery and corruption
offences committed abroad by UK nationals and bodies incorporated into UK law.   The written
evidence from the Law Society of Scotland (Criminal Law Committee) states that the Committee
“believes that this is within the legislative competence of the Scottish Parliament under section 29 of
the Scotland Act 1998, although some may argue to the contrary”.

The Scottish Executive agrees with the Law Society that the provisions comply with the terms of
section 29 of the 1998 Act.  Notwithstanding that the Law Society does not express what concerns
others may have, the Scottish Executive anticipates that any concerns which may arise may be in
relation to 29(2) of the 1998 Act that provides:

“A provision is outside [the legislative competence of the Parliament if, among other things]
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(a) it would confer functions exercisable otherwise than in or as regards Scotland.”
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Section 55 of the Criminal Justice (Scotland) Bill is within legislative competence as it satisfies the
“in or as regard Scotland test”.  Firstly, the Bill creates offences only as a matter of Scots law.
Secondly, the provision does not confer functions that are exercisable otherwise than in or as regards
Scotland.  This is because in practical terms there will only be a prosecution for bribery or corruption
offences under this section if there is a clear Scottish connection.

Part 12 – Miscellaneous and General

The Policy Memorandum suggests that it is anomalous that persons who have received a community
disposal are not disqualified from jury service.  Can the Executive explain further why it considers
this to be anomalous?

The anomaly arises from the fact that individuals who are convicted and receive a custodial sentence
are disqualified from jury service while those who receive a disposal which is a direct alternative to
custody, such as a community service order, or an alternative to sentence, such as probation, are not
disqualified.  Given the standing of these disposals they should be treated in the same way as
custodial sentences for the purposes of eligibility for jury service.

Stage 2 Amendments

Trafficking

What obligations are imposed on the United Kingdom by the EU Framework Decision on Trafficking
in Human Beings?  What penalties does the Executive propose should be imposed on those convicted
of the new offence(s)?

The EU Framework Decision on Trafficking in Human Beings requires the UK (and other member
states) to harmonise criminal law on the trafficking of human beings for the purposes of exploiting
them sexually and exploiting their labour.  The Framework Directive requires the UK to ensure that
the activities involved in trafficking of human beings either within or between countries for the
purposes of exploiting their labour or of sexual exploitation are punishable where they involve an
element of force, threats, deception, coercion or undue influence.  We will need to introduce a
specific offence of trafficking in human beings for the purpose of exploiting them.  The Scottish
Ministers have yet to decide on the level of penalty to be imposed on those convicted of trafficking
offences.  However, as I said in my letter to you of 29 April, the Nationality, Immigration and
Asylum Bill which is currently before the Westminster Parliament creates an offence of trafficking
for the purposes of sexual exploitation.  The maximum penalty for this offence is 14 years
imprisonment and it is likely that we will wish to impose a similar penalty to reflect the seriousness
of the offence(s).

Insanity in Murder Cases

Do the Executive’s proposals extend to the situation where an accused is acquitted on the ground of
insanity at the time of the offence, but is no longer in that condition, but is nevertheless made the
subject of a hospital order?  Would that outcome be compatible with article 5 of the ECHR?

Yes to both questions. The court already has the power to impose an order (which will have the same
effect as a  hospital order) if the person concerned meets the criteria for such a disposal.  But order
will only be made where appropriate statutory criteria are met. These criteria are distinct from the
question of whether the person meets the legal test of ‘insanity’.
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The purpose of the proposed amendment is not to change that general position but to remove a
restriction, which applies only in cases of murder, on the existing powers of the court to deal with
cases disposed of where the accused is found to be insane. The Scottish Executive’s view is that it is
this restriction which is incompatible with Article 5 of the ECHR.   

The effect of the proposed amendment is that where the crime involved is murder the person will not
automatically be made the subject of orders which have the same effect as a hospital order and a
restriction order (as is the case at present) but that the court can deal with the person as appropriate
using any of the current disposals available under section 57 of the Criminal Procedure (Scotland)
Act 1995.  The court will therefore not be able to impose such order(s) in any circumstances where
the person does not meet the criteria set out in sections 58 and 59 of the 1995 Act.  Section 58
enables the court to make a hospital order in respect of a mentally disordered offender subject to
certain conditions.

In addition, the proposed amendment will create a specific statutory requirement for a medical
assessment of any accused dealt with under section 57 of the 1995 Act in order to strengthen
generally the provisions for dealing with cases where the accused is found to be insane.

Previous EU Convictions

Under what conditions would a Scottish court be required to recognise a foreign conviction – for
example, would it be required to recognise a foreign conviction obtained in absentia?

The amendment would permit Scottish courts to take account of previous convictions in EU
countries in addition to those from courts in Scotland and the rest of the UK. The amendment would
not change the conditions under which a domestic court would take previous convictions into
account, as provided for in sections 101 and 166 of the Criminal Procedure (Scotland) Act 1995.
These sections allow, but do not require, a court to take account of previous convictions. Whether to
libel a previous conviction obtained in absentia would be a matter for the prosecutor.  If the
prosecutor chose to do so, the court would be required to recognise the fact of that conviction, but
not necessarily to take account of it in considering a disposal.
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WRITTEN ADDENDUM TO EVIDENCE GIVEN TO JUSTICE 2 COMMITTEE

23RD MEETING 2002 (SESSION 1)

WEDNESDAY 12 JUNE 2002

Professor Cynthia McDougall, University of York, Centre for Criminal Justice
Economics and Psychology

In the course of my spoken evidence to the Justice 2 Committee, I emphasised the
importance of adequate resourcing of proposals contained in the Criminal Justice
(Scotland) Bill, Part 1.  I expressed the view that resourcing should  take account of
ongoing commitment to the development of technologies for assessing risk and for
managing risk behaviour.  There would also be a need for skills training to ensure that
staff involved in assessing and managing risk were given the most up to date
knowledge of best practice in carrying out these tasks in line with the research
evidence base.

In Committee it was not possible for me to respond to questioning on the likely cost
of implementing the proposals without more detailed knowledge and study of the
relevant factors.  I do however think it might have been helpful had I referred to
evidence from related research studies, and this is the subject of this written
addendum.

Although costs of implementation of a programme are important, they should be
viewed in the context of a full cost/benefits analysis.  Therefore, in taking account of
the cost of a criminal justice intervention, attention must also be paid to the monetary
benefits which may offset costs.  Cost/benefits studies of interventions which
demonstrate a reduction in re-offending, for example, evaluate the benefits in terms of
offences saved, and hence a saving in costs of apprehending and bringing an offender
to trial and justice, and in particular savings on victim costs, both tangible costs (such
as loss of earnings, medical treatment, etc) and intangible costs (pain and suffering).
In the case of provision of sex offender programmes in prison, or residential
programmes as a diversion from incarceration in a prison, such studies have shown
that the marginal costs of providing sex offender treatment programmes are more than
offset by the monetary benefits of future offences saved.

The current proposals of the Criminal Justice (Scotland) Bill, Part 1, have a key aim
to secure maximum protection for the  public by co-ordinating research and
promulgating best practice in the field of risk assessment and risk management.  It is
proposed that the new sentence of an order for lifelong restriction (OLR) would
provide for the preparation of risk management plans and multi-agency management
of high-risk offenders, in order to minimise the risk of re-offending, without being
overly inclusive in detaining offenders in custody.   Hence the costs of support of the
OLR, including setting up a new Risk Management Authority, should be offset
against the monetary benefits of offences and victims saved, and the reduction in costs
of detaining offenders in custody where the risk is deemed to be manageable.  In this



case, as with sex offender treatment programmes, a cost/benefits analysis may
demonstrate that benefits are likely to outweigh the costs of this initiative.

Cynthia McDougall



Evictions for Anti-Social Behaviour and ASBOs by Local Authority (Nov. 99 to Dec. 00)

Local Authority Eviction
Decree

Applied For

Eviction
Decree
Granted

ASBO
Applied For

ASBO
Granted

Aberdeen City 7 N/A 17 91

Aberdeenshire 9 82 0 0
Angus 0 0 0 0
Argyll & Bute 0 0 0 0
City of Edinburgh 12 73 19 114

Clackmannanshire 0 0 0 0
Comhairle Nan Eilean Siar 1 1 0 0
Dumfries & Galloway 0 0 0 0
Dundee City 20 75 11 76

East Ayrshire 8 07 11 08

East Dunbartonshire 3 19 0 0
East Lothian 0 0 0 0
East Renfrewshire 3 010 0 0
Falkirk 1 N/A 0 0
Fife 7 411 5 712

Glasgow 14 513 7 314

Highland 1 1 1 1
Inverclyde 0 0 0 0
Midlothian 1 1 0 0
Moray 0 0 1 1
North Ayrshire 1 015 0 0
North Lanarkshire 5 N/A 7 116

Orkney Islands 0 0 0 0
Perth & Kinross 2 017 5 3
Renfrewshire 8 318 0 0
Scottish Borders 0 0 4 219

Shetland Islands 0 0 0 0
South Ayrshire 0 0 0 0
South Lanarkshire 6 220 5 421

Stirling 1 N/A 0 0
West Dunbartonshire 1 022 4 4
West Lothian 3 223 1 1
                                           
1 Limited information on outcome of other applications
2 One case was continued
3 The other cases were continuing or sisted
4 The eleven that were granted were against council tenants or their households, the five against
owner-occupiers or tenants of HAs or the private sector had not been granted.
5 No cases had been dismissed, some were withdrawn others were continuing or had been sisted
6 Two households had moved and one case was continuing
7 Three cases had been dismissed – in one the Sheriff deemed it unreasonable to evict and in the
other two the tenants had abandoned the house.
8 Due to abandoned tenancies or criminal behaviour.
9 One case sisted and one closed as tenant agreed to modify behaviour
10 All three cases were still to be called to court.
11 Two cases were continuing and one was dismissed pending outcome of appeal against a drug
dealing conviction
12 This figure is probably takes account of outstanding ASBO applications from prior to Nov. 1999
13 One converted to an ASBO, one dismissed due to abandonment, others continuing or sisted
14 One withdrawn as person agreed to modify behaviour others were continuing
15 Case was still to go to court
16 No information available
17 Both were still at proof stage
18 Five were still to come to court or get beyond proof stage
19 Two applications were continuing
20 One dismissed for tenant abandoning house others ongoing or sisted
21 One application was rejected by the Sheriff
22 Still to be called to court
23 One cases was sisted
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20 June 2002

Pauline McNeill
Convener of Justice 2 Committee
Scottish Parliament
Room 3.10
Committee Chambers
Edinburgh EH99 1SP

Dear Pauline

CRIMINAL JUSTICE BILL 2002 – VICTIMS STATEMENT SCHEME

I am concerned as a matter of urgency to ensure that Victim Support Scotland’s
position in relation to the proposed victims statement scheme contained within the
Criminal Justice (Scotland) Bill 2002 is clearly understood.

Victim Support Scotland is committed to the government’s Scottish Strategy for
Victims including the promise to ensure that victims are provided with a legitimate
voice in the criminal justice process.  It is my understanding that the Scottish
Parliament fully endorsed the objectives of this strategy in January 2001.

Central to this strategy is the importance of the recognition of the victim’s rights and
interests in the case in which they are involved.  In a modern 21st Century society
victims surely should have a right to make a contribution to effective justice.
Scotland should seize the opportunity provided in this bill to be at the forefront of
public opinion through a credible proposal to provide victims of crime with their say
in their justice system.  It is in the interest of justice that Victim Support Scotland
solidly supports the government’s intention to pilot a victim statement scheme.  At a
meeting of the Justice 2 Committee on 5 June I indicated clearly that our view is that
the potential value of victims statements to some victims must be highly positive.  We
support the proposal for a pilot project to examine the implications of victims
statements in the Scottish justice system.

My understanding of the position is that no agency has actually presented concern in
principle with the concept of a victim’s statement.  Indeed the Sheriffs’ Association
seemed at pains to point out its support for such a statement although it had concerns
about how such statements might be presented to the court.   The Crown Agent
accepts that similar schemes have been operating in England and Wales without any
major problems and it should be possible to have such a scheme in Scotland.
Women’s Aid agreed in evidence to the Justice Committee that in theory victim’s
statements were a good idea.  The Commission for Racial Equality identified that
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there should be provision to introduce a victim statement scheme in relation to victims
of racist crime.

Much has been made, perhaps too much, of the genuine concerns expressed by Victim
Support Scotland of the importance of piloting and testing a statement scheme.  The
intention in raising such issues is to contribute to the wider debate towards the
development of the best such scheme in the world.  The issue is about choice.
Victims should be in a position in which they are able to make an informed decision
as to whether for them it is appropriate to participate in a victim’s statement scheme.
An essential element therefore must include the provision of appropriate guidance and
support throughout the process.

The recent debate has centred on a number of key issues upon which I would wish to
make comment.

The question of whether or not a victim’s statement could be subject to cross-
examination has attracted considerable interest.  Of course we accept that such a
situation is possible.  In the interests of the accused and of justice this is quite rightly
so.  On the other hand to characterise the impact of such a position on the informed
and supported victim as amounting to further victimisation is to misunderstand the
situation.  Individuals affected by crime are perfectly capable of understanding the
implications of making a victims statement.  In many cases it is our experience that
victims are more than willing to stand up to just examination of the facts if only such
an opportunity was available in the Scottish justice system.

Discussions with colleagues in England and Wales, the Republic of Ireland, North
America and New Zealand have not unearthed one example of a victim’s statement
being challenged by the defence despite the unchallengeable right to do so.   It is our
contention that a proof in mitigation in respect of a victim’s statement would rarely  if
ever take place.  Of course a victims statement scheme pilot might clarify this issue.

Concerns have been expressed over the potential for victims to use their statements to
introduce irrelevant, erroneous or malicious material.  I know of no evidence to
support this view.  Our experience of victims of crime is that they are generally
trusting of the criminal justice process, perhaps nervous and vulnerable, sometimes
intimidated.  The victim and their family after all suffer the consequence of crime.
Have to report the crime to the police and to co-operate with the authorities.  Often
this involves attending identification parades, giving statements to the police,
prosecution and the defence, and ultimately providing evidence in a court of law
subject to examination and cross-examination.
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As with all evidence presented to the court it is a matter for the professional
judgement of the judiciary as to the relevance or not of the content  of a victim’s
statement in a particular case.  Relevance after all is a key role of the judge in any
case that comes before the court.

Questions have been asked about the appropriateness of present sentences in relation
to the impact of crime on the victim including the potential material importance of
victim statements in sentencing.  Of course courts take into account the degree of
aggravation on the part of an offender.  Information concerning the impact of the
crime on the victim that emerges during a court case will form an essential element of
the sentencing outcome.  I have no doubt that at present Scottish courts have only a
limited understanding of the impact of crime on victims and therefore are not fully
informed in the sentencing process.  In general the court relies on evidence led by the
prosecution and provided by witnesses.  In many cases neither witnesses nor the
victim’s evidence will be heard.  Nevertheless the offender is always able to submit a
plea in mitigation.  In solemn cases involving murder the victim is dead and therefore
cannot give evidence.  In contrast the accused is free to say what he wants with
respect to the circumstances in which a crime is committed including the behaviour
and character of the victim.

While the prosecution may and does on occasion lead evidence to counter claims
made by the defence this is not a central responsibility of the crown.  The prosecution
is required to prove their case and that is its primary function.  We would contend that
it is incompatible with the interest of justice to expect the prosecution service to be
responsible for securing a conviction and at the same time be responsible for
representing the legitimate voice of the victim.

Moving to the crucial wider issues it is my understanding that the introduction in
Scotland of a victims statement scheme does not actually require any changes to the
present law.  Rightly due to the important public interest the introduction into the bill
of legislative proposals has provided an opportunity for the Scottish Parliament to
consider the issue.

I hope that the government and the Parliament will accept the need for and value of
victim’s statements in the Scottish justice system.  Scotland should not remain
singularly isolated in the modern world as a country where the victim has no voice in
the justice process.  Throughout Europe whether in an adversarial or inquisitorial
justice system the victim has a voice.  Victims of crime in Scotland not only deserve a
voice but should be entitled to their say.  Convenor, I would ask you and the
Committee to support the proposals to pilot a victims statement scheme in Scotland.
It would be an injustice if these proposals were to fail.  I can assure you of our
continued support.
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20 June 2002-06-20

Pauline McNeill

Given the importance of this matter to victims of crime in Scotland I am copying this
letter to Deputy First Minister and Minister for Justice, Jim Wallace for his
information.

If I can be of any  further assistance in this matter please do not hesitate to get in
touch.

Yours sincerely

David McKenna
Chief Executive
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Families First, follow up submissions relating to impact of the ban on the
physical correction of children in Sweden – articles circulated to members
only.

1. Smacking and the law – a European perspective (Harrold-Claesson)
available online at http://www.families-first.org.uk/nl/news2001-01.pdf

2. Evaluations of the effects of Sweden’s spanking ban on physical child
abuse rates: A literature review ( Larzelere and Johnson) from
Psychological Reports, 1999, 85, 381-392

3. Where is the evidence that non- abusive corporal punishment increases
aggression ( Lyons and Larzelere) available online at
http://people.biola.edu/faculty/paulp.sweden.html

4. Sweden: data does not support success claims (Larzelere) available online
at http://www.families-first.org.uk/nl/news2001-01.pdf

5. Not Without Reason (Section 3: Lessons from Sweden)  (Families First) –
available from Clerks

http://www.families-first.org.uk/nl/news2001-01.pdf
http://people.biola.edu/faculty/paulp.sweden.html
http://www.families-first.org.uk/nl/news2001-01.pdf
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Criminal Justice (Scotland) Bill

Submission from Clackmannanshire Council on ASBOs

Thank you for the opportunity to offer comments on the proposal in Section 38 of the
Bill to introduce Interim  Anti Social Behaviour Orders, as well as the opportunity to
give feedback on why ASBOs are only being used by a very small number of
Councils.

Taking the latter issue first, in summary, this Council’s experience in relation to
ASBOs is  that it has been  extremely difficult to assemble the necessary evidence
which in turn would enable us to construct a specific case for an ASBO.

Moving to the question of Interim ASBOs,  the view within the Council is that these
would be of some assistance in helping to deal with anti-social behaviour.
Specifically, the Interim ASBO would likely offer a form of interim relief in certain
situations and hopefully would be instrumental in preventing further escalation of a
problem of anti-social behaviour.  The fact that these would be awarded without
prejudice would, it is assumed,  make them easier to obtain also.

Of further importance is the role which Interim ASBOs would offer in assisting
Councils to proceed to the next stage in moving for a full ASBO.  We would anticipate
further that the proposal for Interim Orders would be likely to increase the use made
of ASBOs by this local authority.

I can also confirm that there has been an increase in elected member concern about
the usefulness of ASBOs.

Yours sincerely

John Gillespie
Head of Housing, Property & Benefit Advice (Acting)
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Submission from Falkirk Council on ASBOs

COMMENTS ON PROPOSALS IN SECTION 38 – INTERIM ANTISOCIAL
BEHAVIOUR ORDERS

Thank you for your letter dated 6th June 2002.  I would wish to comment as follows:

Prior to the commencement of Section 19 of the Crime and Disorder Act 1998,
empowering local authorities to make applications for anti social behaviour orders,
the Policy and Performance Review Committee of the Council adopted an interim
policy for dealing with ASBOs on 25th March 1999.

The Council acknowledged that it was available for it to resolve not to make any
applications for ASBOs but felt such an approach would not accord with the
Council’s pro-active approach to tackling problems in the area and would not meet
community expectations.

To date, no ASBO applications have yet been made by the Council.  This, quite
simply, has been due to the lack of cases in which such applications were
considered to be appropriate, rather than a reluctance or resistance on the part of
the Council to their use.

In terms of the procedures operated by the Council, persons seeking ASBOs are
directed, in the first instance, to Law and Administration Services, where staff have
been trained to offer advice and assistance and to explain the Council’s policy and
procedures in regard to ASBOs.

Our records indicate that so far, there have been a small number of initial telephone
enquiries, all from owner/occupiers.

The Council is currently reviewing its literature on the subject and this together with
the recent launch of the Falkirk Council Specialist Investigation and Response Team
will again raise public awareness of the existence and availability of the remedy and
may lead to an increase in enquiries/applications being made.

Again, in line with the procedures operated by the Council, case conferences have
been convened on a number of occasions, to consider ASBO applications against
Council tenants.  However, after careful consideration, these cases were felt to be
unsuitable for ASBO applications for a variety of reasons e.g. mental health of the
perpetrator, failure to adhere to the terms of interdicts previously granted, or ASBO
considered superfluous as public protected by imprisonment of the perpetrator.



It should be emphasised that Falkirk Council remain open to making applications in
suitable cases.  The establishment of Falkirk Specialist Investigation and Response
Team will undoubtedly enhance and improve this process.

As indicated previously, Falkirk Council have been pro active in the use of
interdicts/interim interdicts as a method of dealing with anti social behaviour quickly -
with some degree of success.  The Council’s use of this remedy has been prompted
by the speed with which interim orders can be obtained.  Therefore, the availability of
interim ASBOs could influence the action which the Council take to deal with anti
social behaviour in any given case.

The obstacles which do exist in relation to the use of anti social behaviour orders are
considered to be more procedural than legislative.  However, it would be beneficial
for the following issues to be addressed in any proposed change to the legislation:-

Whether the grant of an anti social behaviour order would be linked to security of
tenure, as with the grant of a full anti social behaviour order;

The penalty to be imposed for breach of an interim anti social behaviour order;

The attachment of powers of arrest to interim/full ASBOs e.g in line with those now
available in the Protection from Abuse (Scotland) Act 2001.

The procedural delays which other authorities appear to have encountered in their
use of the ASBO procedure seem to relate to the length of time involved in the
disposal of ASBO applications; delay caused by legal aid applications and the
current dubiety over the time limits for the raising of applications under the summary
application rules of procedure recently highlighted by Moray Council.  Clearly, the
problems these present to the use of ASBOs should also be addressed.

The Council’s interim policy on ASBO applications has not yet been reviewed, no
applications having been made against which performance/effectiveness of the
policy can be assessed.

I trust this will be of assistance to the Justice Committee.

Yours sincerely

CHIEF EXECUTIVE
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SUBMISSION FROM WILLIAM BURNS

Dear Sir/Madam

Submissions to the Justice 2 Committee on the Criminal Justice (Scotland) Bill
First, may I begin by suggesting that justice in Scotland has been “criminal” for far too long and the
term “Criminal Justice” is manifestly a malapropism.

Secondly, it is crucially important that members of the legal profession have no input whatsoever in
phrasing the new Bill; irrespective of what moniker they decide to call it. I notice James Douglas-
Hamilton QC is on the Justice 2 Committee; which is very regrettable because, in his capacity as a
lawyer and a member of the Faculty of Advocates, he has a vested interest in retaining the status quo
and/or ensuring that the new Bill is worded in convoluted, ambiguous terms to confuse the public.

Most laws are phrased in a way that can vary in its interpretations over an entire range of
circumstances at the preference of the adjudicator or the ill-defined persuasion of a lawyer. Hitherto,
laws have been best explained, interpreted and applied by those whose interests and abilities lie in
perverting, confounding and eluding them. They contain indistinct, Delphic text which leaves judges
free to shape their meaning, giving them unrestricted authorisation to make apocryphal interpretations
of the law. Are the choices then to be abdicated by the citizens to the judiciary?

For far too long the legal profession has been allowed to use archaic or subterranean terms; terms
that obscure rather than illuminate. The study of law makes one distrustful of language! Article 6(3) of
the Human Rights Act 1998 and the Council of Europe’s Convention for the Protection of Human
Rights and Fundamental Freedoms, states: “Everyone charged with a criminal offence has the
following minimum rights: (a) to be informed promptly, in a language which he understands and in
detail, of the nature and cause of the of the accusation against him;”. If the new Bill, therefore, is
phrased in anything other than no-nonsense, plain-spoken, practical terms, an interpreter (for
example a Professor of Law) should be made available to any member of the public who requests one
to explain precisely what any particular law means. This facility ought to be provided both before the
start of the proceedings, criminal or civil, to assist the accused or litigant, and should be made
available throughout the entire process to ensure that our laws cannot take a sudden sharp turn or
twist to suit some quirk of a member of the legal profession. Indeed, such a facility should be made
available in every court case until all our laws are reworded in friendly, simple, unambiguous terms.

No government agency, legal statute, or parliamentary dogma is greater than the truth. To interpret
laws is almost always to corrupt them and, frankly, institutionalises injustices, leading to flagrant
abuses of power. Until our courts of law become courts of justice, the very concept of justice is
dangerously imperilled. If our courts were courts of humanity, the masters of this country would be in
the dock charged with criminal conspiracy. So laws should be phrased in user-friendly unequivocal
terms and not phrased by lawyers strictly for lawyers in a manner that can be fashioned to suit any
purpose they choose.

Thirdly, the legal profession regards legal actions and the law as a competition where justice is
incidental and seldom even participates. Let no one pretend that our system of justice is a search for
the truth. It is nothing of the kind. It is a contest between two sides played according to certain rules,
and if the truth happens to emerge as a result of the contest, it is purely a fluke. But it is not likely to. It



is not something with which the contestants are concerned. They are concerned only that the game is
played according to the rules. There are many rules and one of them is that some questions, which
might provide a shortcut to the truth, are not allowed to be asked, and those that are asked are not
allowed to be answered. The result is that verdicts are often reached haphazardly, for the wrong
reasons, in spite of the evidence, and may or may not coincide with the literal truth. And sometimes
only the title of the adjudicator (eg Justice of the Peace) has anything to do with justice.

The legal system, hitherto, has had nothing per se to do with tackling or solving crime, but only to
bolster the power wielded by the establishment. It is, therefore, imperative that the Criminal Justice
(Scotland) Bill, or whatever it is to be called, deals with white-collar crime commensurately along with
all the other proposals being considered by the Committee. The intrinsic problem is that high-class
financial crimes are not considered a crime. Taxpayers allow themselves to be robbed without
reacting. The legal profession, the public and the media can be indulgent towards popular figures.

Fourthly, members of the legal profession themselves operate at different “legal” levels from the
public’s perception of legality. The legal profession must be seen to be accountable under the new
“Justice” Bill. Far too many legal practitioners are socially dysfunctional high-level thieves whom
tradition protects from either treatment or restraint. When damning evidence against legal
practitioners is presented to the police or the Procurator Fiscal Department, details such as the law
soon become irrelevant.

It is imperative, therefore, that the integrity of the legal profession, including the judiciary, is included
when the Criminal Justice (Scotland) Bill is considered, because it has been a monolithic,
unaccountable, sanctimonious regime for over 500 years?

In support of that proposal I call on the Scottish Executive Justice Minister, Jim Wallace, who made a
long-overdue proposal at the end of April 2001 that the exemption of Scots judges and sheriffs from
being disciplined for "performance" and "behaviour" discrepancies was set to be removed. It was
pointed out that, under the present system only two sheriffs have been dismissed in 30 years, while a
Court of Session judge has never been removed from office. The Justice 2 Committee, cannot,
therefore, refuse to consider this as evidence and must include the judiciary as part of its inquiry.

The traditional Scottish legal system is based on a small college of legal professionals who essentially
elect and police themselves. The Justice 2 Committee cannot neglect its first duty, which is a duty of
care to the people of Scotland, and kow-tow to a judiciary that, to all intents and purposes, protects its
own self-righteous status in a system that is long past its sell-by date. To achieve this it must first
ensure that the Committee is free from lawyers - who are reactionary by profession - to navigate the
inquiry in the best interest of themselves in particular and their profession in general.

It will be useful to remember that Lord Morton told the House of Lords on 22 November 1994 (The
Scotsman, 23 November 1994) that the courts procedures in Scotland have become wholly out of
date. He put this down largely to the judgement by the Lord Justice-Clerk in 1961 where it was said:
“Judges sometimes flatter themselves by thinking that their function is the ascertainment of the truth.
This is so only in a very limited sense … The judge is at the mercy of contending sides whose whole
object is not to discover truth but to get his judgement … like referees at boxing contests, judges see
that the rules are kept and count the points.” This view is a shocking indictment on the legal system
and indicates that our courts are not so much courts of justice as they are cash-and-carry market
places. In Lord Morton’s view, the public quite rightly saw the approach adopted from the then Lord
Justice-Clerk’s judgement as nonsense. To the public, a judge’s role was to do justice between the
parties, and justice was vitally connected with the truth.

As mentioned above, the first duty of the Justice 2 Committee of the Scottish Parliament is a duty of
care to the public, and its role in this instance is to do justice to the public, which is ensuring that
justice is vitally connected with the truth.

Around the 20 March, four months after Lord Morton’s attack on the court system, Lord Gill, speaking
at a Law Society of Scotland conference at Gleneagles, said, "The legal profession had to shake off



centuries of complacency and promote change before public dissatisfaction forced the issue, adding,
"Reform may not be good if it is the product of public resentment."

Perhaps it is in the light of this growing expression of public resentment that now makes the legal
profession shirk from making that much needed reform. With the MSP lawyer-element evidently
controlling the arguments within the Scottish Parliament and its Justice Committees, it would seem we
will just have to stomach living in a “legalocracy” of obduracy - but only for the meantime.

Fifthly, when considering the phraseology of the new Bill, I will tender for your reflection the words of
St Thomas Aquinas (1225-1274), Italian Doctor of the Church, theologian and philosopher: “Human
law is law only in virtue of its accordance with right reason: and, thus it is manifest that it flows from
eternal law. And insofar as it deviates from right reason it is called an unjust law; in such case it is not
law at all, but rather a species of violence.”

Scotland should be the bulwark of liberty and justice and not just another shameful link in the chain of
self-regulatory, unaccountable quangos, with bureaucratic inertia and expediency the dominant
factors of their existence.” Justice 2 Committee can demonstrate its intention by bearing in mind its
duty of care to the people of Scotland and to the submissions hereinbefore contained.

Yours faithfully,

WILLIAM BURNS
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RESPONSE

by

THE FACULTY OF ADVOCATES

to

THE JUSTICE 2 COMMITTEE OF THE SCOTTISH PARLIAMENT

on

PETITION PE336 – CIVIL JUSTICE FOR ASBESTOS VICTIMS

__________

The Faculty would wish to make it clear at the outset that it adopts an essentially

neutral stance on the issue which is raised in this Petition. Individual members of

Faculty act for both pursuers and defenders in litigations where disease caused by

exposure to asbestos is the issue. Due to the very large number of such cases that

have gone through the Scottish courts in the last several decades the Faculty

possesses a reservoir of impartial knowledge on the subject. We would, at the risk of

repetition, wish to stress our neutrality and objectivity on this matter. It is beyond

argument that asbestos exposure can cause insidious and horrible disease. The

suffering of individuals and their families as a result of such disease is clear and

unquestionably tragic. However, as almost always with difficult issues, there is more

than one position to consider. Asbestos cases can, albeit in a
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minority of instances, give rise to difficult issues of causation. There are, again in a

minority of cases, disputed issues of fact. The determination of these issues must be

by the court. Procedures must, as well as doing justice for the victim, ensure that

legitimate defences are able to be ventilated and resolved. Against that general

background  we would make the following observations on the specific issues raised

by the committee.  We would also offer, if it was thought desirable and necessary, to

make the members of Faculty experienced in this area available to give oral

evidence to the Justice Committee.

1. The “temporary” nature of the perceived problem.  Fortunately it is unlikely that

asbestos cases will remain a permanent part of the Court system.  The time will

come when asbestos disease claims will be exhausted.  This will happen

because by about, in general terms, the mid 1970’s an effective regulatory

regime was in place preventing exposure to asbestos. There is generally

accepted to be an average 40 year latency for the development of mesothelioma.

It follows that, again as a matter of probability, the number of cases will begin to

decline in the next 10-15 years.

2. It is important to bear in mind that it is not being suggested that just and proper

compensation is not being obtained ultimately by pursuers.  This is the most

important aspect of the claims and to that end the current procedures work.

3. There is no guarantee that a reform of the rules in the way suggested by the

petitioners will bring about resolution of claims more quickly.  It is a fact, common

to virtually all types of action, that claims tend to settle near or at the proof diet.

That is the nature of adversarial litigation.  A proof slot has to be found no matter

how quickly the initial procedures are completed.  The timing of the proof slot is

governed by the congestion in the court diaries. Quicker initial procedures will not

necessarily alter the timing of the proof.

4. The initial procedure – summons, defences and adjustment are generally

concluded, in our experience, in about 4 months.



4

5. The system has to take into account the interests of both pursuer and defenders.

As mentioned in our preliminary remarks the defenders are successful in some,

albeit a small minority, of cases.  Of necessity the defenders operate on a

reactive basis.  In many cases they are answering allegations of historical

employment, and working conditions for which no records exist.   They are

frequently not the original employer but have assumed liabilities (or are alleged to

have assumed liabilities) for some other entity.  The initial period of procedure is

necessary in order that defenders can properly investigate these matters.

Frequently defences will have to be initially of a general nature and will be

expanded during the initial 12 week period. Again in our experience it is not

uncommon for this 12 week period to be extended.  We are of the view that this is

probably inevitable given the antiquity of some of the matters being investigated.

We doubt whether the proper interests of justice would permit any material

reduction in this period. We would observe that even in strictly time-tabled

commercial cases time limits are frequently not adhered to and extensions of

time often sought.

6. The involvement of Lord Mackay of Drumadoon as the judge in control of

asbestos litigation is giving greater judicial control and is prompting greater

attention to the detail of any particular case without the necessity of making

changes to the rules.    Whilst this system has been in place for a relatively short

period of time, our impression is that it is achieving many of the advantages of

case management without the need for time consuming rule changes.

7. The “Coulsfield” committee is going to issue a supplementary report on this point.

We doubt whether it would be prudent to pre-empt the considered views of this

committee by introducing a class specific rule change. We would wish to draw the

Committee's attention to sections 5, 6 & 8 of the Court of Session Act 1998,

which gives the court power to regulate its own procedure by means of acts of

sederunt.  If the report mentioned earlier considered that procedural charges

were required procedural changes could be implemented.
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