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JUSTICE 2 COMMITTEE

AGENDA

24th Meeting, 2002 (Session 1)

Tuesday 18 June 2002

The Committee will meet at 9.30 am in Committee Room 2, Committee Chambers,
George IV Bridge, Edinburgh.

1. Criminal Justice (Scotland) Bill (in private): The Committee will consider lines
of questioning for item 3.

2. Items in private: The Committee will consider whether to take item 5 in private
and consider whether to discuss the draft report on its inquiry into the Crown
Office and Procurator Fiscal Service in private at future meetings.

3. Criminal Justice (Scotland) Bill: The Committee will take evidence on the
general principles of the Bill at Stage 1 from�

Jim Wallace QC, Deputy First Minister and Minister for Justice.

4. Annual Report: The Committee will consider its draft annual report.

5. Inquiry into the Crown Office and Procurator Fiscal Service: The Committee
will consider a draft report.

Gillian Baxendine
Clerk to the Committee, Tel 85054



The following papers are enclosed for this meeting:

Items 1 and 3 � Criminal Justice Bill

Adviser note on suggested questions (PRIVATE) J2/02/24/1
Scottish Executive Memorandum J2/02/24/2

Item 4 � Annual Report

Justice 2 Committee Draft Annual Report J2/02/24/3

Item 5 � Inquiry into the Crown Office and PFS

Draft Report (PRIVATE) J2/02/24/4
Scottish Executive News Release of 14 June, Help for victims VIA new service.
Circulated to members only.  Available online at:
http://www.scotland.gov.uk/pages/news/2002/06/SENW041.aspx

Papers circulated for information:

Criminal Justice Bill

Equal Opportunities Committee, Stage 1 Report to the Justice 2
Committee on the Criminal Justice (Scotland) Bill

J2/02/24/5

Scottish Children�s Reporter Administration, follow up submission
relating to �what works� in addressing youth offending

J2/02/24/6

Sheriff Hugh Matthews, follow up submission relating to the
Glasgow Drug Court Pilot

J2/02/24/7

Adviser paper on juvenile justice (TO FOLLOW) J2/02/24/8
Further submissions received from 31/05/02-14/06/02 J2/02/24/9
Faculty of Advocates, follow up submission J2/02/24/10
Shelter Scotland, follow up submission J2/02/24/11
Diane Janes, Sociable Neighbourhoods National Co-ordinator,
follow up submission relating to ASBOs.

J2/02/24/13

PE 336
Letter from the Lord President J2/02/24/12

Papers not circulated:

Criminal Justice Bill
Members are reminded to bring with them copies of the Criminal Justice Bill and
Accompanying Documents, available from Document Supply Centre or at the
following website: http://www.scottish.parliament.uk/parl_bus/legis.html#50.

http://www.scotland.gov.uk/pages/news/2002/06/SENW041.aspx
http://www.scottish.parliament.uk/parl_bus/legis.html#50
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 13 June 2002

Dear Gillian

CRIMINAL JUSTICE (SCOTLAND) BILL

I attach a memorandum for the Committee’s information which attempts to sweep up some of the
points raised in the oral evidence and written submissions that have been submitted about the
Criminal Justice (Scotland) Bill.

We hope that the Committee finds the memorandum helpful.  I should be grateful if you could let me
know if any further issues emerge about which the Committee may require further information.

Your sincerely,

Jane

JANE RICHARDSON
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MEMORANDUM FROM THE SCOTTISH EXECUTIVE ON THE CRIMINAL
JUSTICE (SCOTLAND) BILL

Introduction

1. The purpose of this Memorandum is to provide the Committee with some further
explanatory material in relation to some of the points made about the Bill by interested
parties either in written submissions or in oral evidence. The Bill Team hopes that this
material will assist the Committee in preparing its Stage 1 report.

Other Information

2. The Deputy First Minister’s letter to the convener of 10 May also provided
supplementary information on some of the provisions in the Bill.  The Deputy First Minister’s
letters of 29 April and 5 June advised of amendments which it is intended to bring forward at
Stage 2 of the Bill.  Some further information on the proposed amendment to provide
television links from court to prison etc is included in the Memorandum.  Otherwise, it is
considered that the proposed amendments have been explained fully in the explanations
provided in the Deputy First Minister’s letters.

Part 1: Protection of the Public at Large

3. We note the points raised in evidence to the Committee by the Scottish Consortium on
Crime and Criminal Justice (including the Scottish Human Rights Centre), the Association of
Directors of Social Work (ADSW), the Parole Board, the Faculty of Advocates, the Law
Society of Scotland and the British Psychological Society about the provisions in Part 1 of
the Bill dealing with high risk offenders. Issues raised by these bodies are that:

• The definition of the offences for which the Order for Lifelong Restriction (OLR) may be
available is too wide (Section 210B).

• An offender may be sentenced to an OLR following conviction for one offence.

• Allegations of previous criminal behaviour, including acquittals, can be taken into
account in the risk assessment.

• The test of the balance of probabilities to establish that an offender is high risk and
eligible for an OLR is too low.

• Only one assessor will undertake the risk assessment.

• The prosecutor should not have the power to make a motion for a Risk Assessment Order
(RAO).

• The purpose of the judges’ reports (section 210G).

• Adequacy of resources.
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Definition and scope of offences which may attract a Risk Assessment Order

4. The offences in respect of which a risk assessment order may be made following
conviction includes all types of offending of a sexual, violent or life endangering nature or
where the offence indicates a propensity to commit such an offence.  This is based on the
recommendation of the MacLean Committee on the scope of the Order for Lifelong
Restriction (OLR).  The power to make a Risk Assessment Order (RAO) is restricted to the
High Court and so it will be available for only the most serious of these types of offences and
only where the court considers that the statutory risk criteria may be met.

5. Not all serious violent and sexual offenders dealt with by the High Court will be the
subject of a Risk Assessment Order and not all those who are the subject of a RAO will meet
the criteria for an Order for Lifelong Restriction. However, if the offence is serious and the
offender meets the statutory risk criteria, it is considered appropriate that the OLR could be
imposed on the basis of conviction for a single offence. Where a RAO has been made and
before passing sentence, the High Court will be statutorily obliged to have regard to the Risk
Assessment Report (RAR) submitted by the risk assessor (or the report on the assessment of
risk where an Interim Hospital Order has been made), any alternative risk assessment report
submitted by the offender, any evidence emerging from a proof hearing where the offender
objects to the contents or the finding of the risk assessment report and any other information.
Only if it considers that the information available to it indicates that the statutory risk criteria
are met and that the offender is consequently a high risk, is the court required to impose an
OLR.

Motion for a Risk Assessment Order

6. The role for the prosecutor in making a motion for a RAO was considered carefully
and agreed with the Crown Office before the measure was included in the Bill.  It has been
agreed that the prosecutor will be well placed to assess, on the basis of the information
available on the offender’s previous convictions and/or on the background to the offence for
which offender was tried, whether the offender may meet the statutory criteria for an OLR
and so whether to make a motion for an RAO.  The accused’s rights are not affected because
the accused offender will have access to all information places before the court in support of
the motion.

Information to be included in the Risk Assessment Report

7. The purpose of the Risk Assessment Report is to provide the court with as much
information as possible to enable it to reach a decision on the level of risk the offender poses
to the public at large.  Relevant information on unproven allegations and acquittals will form
only a part of the sum of the information the report will contain.  The Note on Legislative
Competence submitted with the Bill confirms that the Scottish Executive is satisfied that the
provisions on the inclusion of information on unproven allegations and acquittals are
compliant with the ECHR because the offender has the opportunity to challenge the content
of the Risk Assessment Report.  The RAR will also include details of the circumstances of
relevant previous convictions as well as medical and/or psychological assessments as
required.  Collecting relevant information from a variety of sources with assistance as
required from relevant interests will enable the assessor to reach a decision on risk.  However,
the Bill also provides for the offender to instruct the preparation of a separate risk assessment
report and to challenge the content or findings of the RAR prepared by the assessor.
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Ultimately however, it will be for the court to decide, as happens at present, on how all the
information (including the Risk Assessment Report) should impact on the sentencing
decision and whether an OLR should be imposed.

Test for eligibility for an OLR

8. The process of the risk assessment is carried out after guilt has been proven and the
offender has been convicted of a serious offence.  The offender will have been made aware of
either the prosecutor’s intention or the court’s intention to pursue a Risk Assessment Order.
The findings of the Risk Assessment Report and the other relevant information available to
the court must be measured against the statutory criteria, the purpose of which is to assist the
court to decide on the appropriate disposal.  It would not be reasonable to impose the criminal
test at this post-conviction stage when the court is making an assessment of information
before it as part of the sentencing process.  The offender will have the usual right of appeal
against the sentence imposed.

The risk assessor

9. Concerns have been raised that the Bill requires that one person will prepare the RAR.
The purpose of the risk assessment report is to bring together as much relevant information as
possible that will assist the court in determining the level of the offender’s risk to the public.
It is considered that this can best be done by making one person responsible for the
preparation of the report.  However, the assessor will be able to commission contributions
from relevant interests.  There is a statutory requirement that RARs may be prepared only by
assessors accredited for this purpose by the Risk Management Authority (RMA).  The Bill
also provides for the training and accreditation of the assessors.  Guidelines on the
preparation of the risk assessment report will be drawn up by the RMA.  It is envisaged
however, that the risk assessor will consult and commission input to the Risk Assessment
Report from all relevant interests.  Section 210(C)(3) of the Bill provides that the assessor
shall submit the RAR together with all the other documents (which may include for example
psychological reports, assessments of the offender’s risk factors) referred to in the RAR to the
court.

RMA’s remit

10. The RMA has 2 key roles in respect of risk assessment and risk minimisation.  It will
provide general advice and guidance on risk to assist the various agencies responsible for
offenders in the identification and management of offenders’ risk.  In relation to this remit,
the Bill gives the RMA certain statutory functions for policy and research and guidelines and
standards. Once established, the RMA will provide a focus for commissioning new research,
evaluating existing research, risk evaluation methods and tools and to disseminating
developments and best practice.

11. Secondly, the RMA, working with the authorities who have a statutory responsibility
for offenders, will also be more directly responsible for specified categories of offenders
through the Risk Management Plan arrangements.  The Bill provides specifically that
offenders who receive an OLR will be subject to a Risk Management Plan.  The Bill also
provides that the Scottish Ministers may, by order, and following consultation, designate
other categories of offenders but none have yet been specifically identified.
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Judges’ Reports

12. The proposal contained in new section 210G of the Criminal Procedure (Scotland)
Act 1995  will implement the recommendation of the MacLean Committee that:

In all cases of a violent or sexual nature (including, where appropriate, breach of the peace)
prosecuted on indictment, the judge should prepare promptly a report setting out the
circumstances of the offence as narrated in court, which report should be preserved with the
case papers for later use if required.

13. This recommendation resulted from the Committee’s scrutiny of the adequacy of the
information available to sentencers on the details of past convictions.  The Committee noted
that, with the exception of cases where the offender is given a determinate sentence of 4 years
or more, no record is generally kept at present giving details of the way the crime was
committed.  For example, the degree of violence used or whether there were any particular
sexual deviancies present. The Committee concluded that this lack of information was a
significant drawback to better risk assessment.  It concluded that the problem could be
addressed in part by a report being prepared by the sentencing judge or sheriff in all cases of
a violent or sexual nature (including breach of the peace) which are prosecuted in indictment
whether or not such a report is later required for parole purposes.

14. While aimed at ensuring that there is adequate information available to enable a
reasonable conclusion to be reached on an offender’s level of risk, the effect of new section
210G will also be to provide more information on previous offending generally which will be
available to judges as a matter of course.

MacLean Report Recommendations

15. The proposals in Part 1 of the Bill are based on the recommendations of the MacLean
Committee which looked at the treatment of serious violent and sexual offenders.  The
Scottish Executive’s White Paper – Serious Violent and Sexual Offenders – published in June
2001 confirmed that  following consultation, the Scottish Ministers were able to accept the
key principles underlying the MacLean Report and almost all the detailed recommendations.
The detailed recommendations and the Scottish Executive’s response are set out in Annex A
to the White Paper.

16. The supplementary submission to the Justice 2 Committee from the Scottish
Parliament’s Cross Party Group on Men’s Violence Against Women and Children posed some
questions in relation to the recommendations in the MacLean Committee’s report.

17. The recommendation that the maximum period of an extended sentence should be 10
years for both sexual and violent offences will be implemented.  Provision exists already for
this to be done by order.  It is intended to exercise the Statutory Instrument power to increase
the maximum extended sentence period in section 210A(3) of the Criminal Procedure
(Scotland) Act 1995 for violent offences to 10 years and for this to be commenced so as to
coincide with the commencement of the Bill.  No further statutory provision is therefore
required.

18. No further statutory provision is required to give effect to the recommendation about
the appropriate recording of previous conviction information.  The Bill contains provision to
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enable the risk assessor to take account of other relevant information about an offender’s
behaviour.

19. The recommendation concerning judges’ reports has been fully covered in the Bill.
new section 210G of the Criminal Procedure (Scotland) Act 1995 enables reports to be
completed on offenders convicted of violent and/or sexual behaviour.

Resources

20. The Scottish Ministers recognise that additional resources will be required to set up
and maintain the Risk Management Authority.  The Financial Memorandum accompanying
the Explanatory Notes confirms that provisions amounting to £3m and £5m respectively have
been made for the RMA in the Scottish Executive’s strategy plans for 2002/03 and 2003/04.

Part 2: Victims’ Rights

21. We note the points raised in written and oral evidence by Victim Support Scotland,
Scottish Women’s Aid, the Sheriffs Association, Save the Children, Barnardo’s Scotland,
ADSW, the District Courts Association, the Faculty of Advocates, the Law Society of
Scotland, the Scottish Human Rights Centre and the Youth Parliament about the provisions in
Part 2 of the Bill dealing with victims rights. Issues raised by these bodies include:

• Piloting of victim statement schemes.

• Minimum age for making a statement.

• Preparation of a victim statement.

• Challenges to the victim statement.

• Procedure where a plea to a reduced charge has been accepted.

• Whether the victim statement scheme will place an additional burden on victims and the
potential for increased intimidation.

• Potential for abuse of the Victims’ Statement scheme and the justification of Criminal
Injury Compensation.

• Disclosure of certain information relating to victims of crime.

Piloting of victim statements  schemes

22. The Scottish Executive’s decision to pilot and evaluate the use of the victims
statements was one of the key commitments contained in the Justice Department’s Action
Plan which was agreed by the Scottish Parliament on 18 January 2001. Whilst there are
victim statements schemes in many jurisdictions, the procedures for making such statements
and for their use vary.  Piloting victims’ statements will enable the procedures and impact of
the scheme to be tested before any decision is made to extend it across Scotland.  The
intention to pilot the scheme was confirmed in the Deputy First Minister’s letter of 10 May to
the Convener and reiterated in evidence given by the Deputy First Minister to the Committee
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on 15 May.  The intention is to pilot victim statements in three courts.  In order to achieve
this the Bill provides for a court or class of court to be prescribed.  Discussions are currently
in progress with Crown Office and the Procurator Fiscal Service as to the most suitable sites
for the pilot schemes.  A formal evaluation of the scheme to be carried out by independent
researchers will be established from the outset.

Minimum age for making a statement

23. The Bill provides for a child aged 14 and over to make a victim statement.  There is
evidently a view from groups representing children’s needs that this should be bought into
line with legal rights of children which arise at age 12 years.  The initial policy was to
undertake the pilot schemes with an adult population only because of concern about the
potential for challenge to the statements in an untested pilot scheme.  In response to the
consultation, this was reviewed and children aged 14 or over were included.  This issue will
be kept under review as an important aspect of the evaluation of the pilot schemes.  The Bill
enables the Scottish Ministers to amend by order the age limit for victim statements.

Preparation of a victim statement

24. It is intended that the victim statement will be made on a pro-forma with specific
questions relating to issues such as how the crime has affected the victim’s ability to work,
the financial impact, the emotional and physical impact with an additional section for other
information.  Guidance for the completion of the form will explain clearly the purpose of the
statement, that it will be available to the accused and that information in the statement may be
subject to challenge.  Eligible victims will be able to complete the form by themselves should
they chose, or be able to seek help in completing it from trained individuals drawn from a
range of appropriate agencies including the police, social work or Victim Support Scotland.
Detailed guidance will be developed to assist both victims and agencies providing assistance
in the completion of the statement.  An Implementation Group with representation from the
key agencies involved will be established to develop the detailed arrangements.  The method
for making the statement will be a key part of the evaluation of the pilot schemes.

Challenges to the victim statement

25. Section 14(4) of the Bill provides for a copy of a victim’s statement to be provided to
the accused forthwith by the prosecutor on conviction or plea of guilty.  The fact that a victim
statement is to be provided at that stage in proceedings does not preclude a copy of the victim
statement being provided by the prosecution at any other stage.  Circumstances in which a
victim statement might be provided at an earlier stage would occur where the victim
statement contained information relevant to the defence which was materially inconsistent
with the witness statement provided to the police.  The Crown is under a duty to disclose all
information relevant to the defence whether or not it assists the Crown case.  At present,
information on the impact of the crime on the victim may be made available to the court by
the Crown.  This provision is intended to ensure that an eligible victim who wants to make a
statement is to have that right and the information must be put to the court.

26. If the victim's statement is provided to the defence on conviction and contains
information which the defence disagree with, the offender will have the opportunity to
challenge that information.  The court in these circumstances may require there to be a proof
of the disputed matters as in the existing “proof in mitigation” procedure before it moves to
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sentence the offender. A ‘proof in mitigation’ may occur following conviction when there is a
material difference between the defence and the Crown which cannot be resolved.  Given that
the difference between the parties is material and cannot be resolved, the Court may hear
evidence in order to resolve the issue and permit the case to be disposed of.

Procedure where a plea to a reduced charge has been accepted

27. Information not relevant to the charge of which the accused has been convicted will
be disregarded by the court.  This would not be unusual in court proceedings. The statement
will be structured to provide information which addresses the impact of the crime on the
victim rather than the details of the crime itself.

An additional burden on victims and the potential for increased intimidation

28. The opportunity to make a victim statement is to be made available to eligible
victims.  There is no requirement, nor will any inference be made by the court should no
victim statement be made.  Concerns have been expressed both during the Scottish
Executive’s consultation and in evidence given to the Committee concerning the potential for
increased intimidation and threat to victims.  This has been taken into account which is why
the victim statement will not be provided routinely to the accused until after a finding of guilt
or guilty plea.��It will be made clear in guidance to victims that information contained in the
victim statement will be made available to the accused. The Law Society has introduced a
code of conduct for criminal work which indicates that sensitive victim information should
not be supplied by defence agents to their clients.  The impact on the victim of making a
statement will be one of the aspects evaluated as part of the pilots.

Abuse of Victims’ Statement Scheme for the justification of Criminal Injury Compensation

29. The Committee asked about the potential for abuse of the scheme in relation to
claiming criminal injuries compensation. The Criminal Injuries Compensation Authority will
continue to consider and assess claims for compensation under its existing rules of procedure
and in order for a claim to be successful it will have to be supported by sufficient evidence.
Section 14 of the Bill does not provide for the Victim Statement to be passed to other
agencies.

Disclosure of certain information relating to victims of crime

30. Concerns have been raised about section 17 of the Bill fearing that it might give rise
to unsolicited visits from victims’ agencies.  No information will be passed on to an agency
supporting victims of crime without the consent of the victim concerned.  This is explicitly
set out in the Bill provisions at section 17(1).  In cases involving murder, sexual crimes and
domestic abuse, victims are asked explicitly for their consent before any details are passed
on.  In all other cases the mechanisms in place ensure that all victims are informed that their
details will be passed to the support agency unless they do not wish it.  At present the
organisation to whom the information is passed is Victim Support Scotland (VSS). The Bill
makes provision for other such bodies to be prescribed. However, VSS will refer individuals
who wish it to agencies offering specialist support.
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Part 3: Sexual Offences Etc.

31. We note the points raised in written and oral evidence to the Committee by the
ADSW, Scottish Women’s Aid and the Cross Party Group on Men’s Violence Against
Women and Children in relation to section 20 of the Bill (Sexual and certain other offences:
reports).  These are dealt with below.

Sexual and certain other offences reports

32. “Relevant officer” is defined in section 20(11) of the Bill as one employed by the
local authority where the offender lives. The use of the definition of a “relevant officer”
ensures consistency with existing legislation on the preparation of other social enquiry reports
for the courts. In practice, the responsible officer can transfer responsibility to suit the
circumstances of the case although the “responsible officer” retains the responsibility.  The
important point is to ensure that a particular social worker assumes initial responsibility for
the case.

33. There are concerns that there may not be enough suitably qualified psychologists to
meet requirements under section 20(2)(b) of the Bill.  The Scottish Executive recognises that
there is a shortage of suitably qualified psychologists in some parts of the country and so, in
response to another recommendation made by the Expert Panel on Sex Offending is
reviewing the supply of trained staff.  The intention is not to implement this provision until
the number of qualified psychologists has been increased.

34. In relation to section 20(8) of the Bill, it has been suggested that there should be a
responsibility or legal obligation on all the professionals involved in the preparation of the
reports for the courts to liaise and share information.  Again this is a problem the Expert
Panel on Sex Offending recognised and dealt with in its report.  There are a series of
recommendations in chapter 6 of the report to improve information flow in sex offence cases
but do not require new legislation.  Consequently, it is intended that no statutory obligation
will be imposed on the relevant authorities. Instead, the Justice Department will set up a high
level Steering Group to take forward work to promote better liaison and sharing of
information between professionals.

35. It has been asked whether the use of the local authority reports provided for by section
20 of the Bill is it to ensure effective sentencing or to instigate a Risk Management Report.
Social Enquiry Reports and psychological assessments are intended to ensure effective
sentencing, post conviction.

36. The question has been raised why the Expert Panel’s recommendation that sheriffs
dealing with summary cases should be alerted to the possible need for psychological as well
as social enquiry reports has not been adopted.  In line with the recommendation in the report,
the Bill makes provision to impose a legal obligation on sheriffs to obtain such reports in
indictment cases, i.e. the most serious cases.  The Scottish Executive’s understanding of the
Expert Panel’s recommendation concerning summary cases i.e. less serious cases is that
sheriffs are not to be placed under a statutory duty to obtain a psychological report because
this would place an unnecessary additional burden on the system (see paragraph 33 above). It
is therefore to remain a matter within their discretion.
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Part 4: Prisoner Etc.

37. We note the points raised in written and oral evidence to the Committee by the Parole
Board, ADSW, the Faculty of Advocates and the Association of Visiting Committees in
relation to section 35 of the Bill (Remote monitoring of released prisoners). These are dealt
with below.

Remote monitoring of released prisoners

38. In line with its response to the consultation exercise on the Future Use of Electronic
Monitoring in Scotland (2000) the Parole Board intimated that if used it is likely that the
provision would be more suitable for prisoners being released on non-parole licence (i.e. at
two thirds of their sentence instead of the half way point).

39. The Scottish Executive welcomes the views of the Parole Board.  The provision is not
specific to non-parole licensees but has been drafted widely to provide the Parole Board with
the discretion to recommend a condition of remote monitoring in a release licence for any
offender whom the Board thinks appropriate.

40. ADSW has advocated the need for a mechanism, similar to restriction of Liberty
Orders for obtaining advice and information on the places to which or from which the
offender would be restricted and potential impact on persons residing with offender.  They
also sought clarification on the extent to which such restrictions can be imposed on released
prisoners and whether the provisions in section 245A of the Criminal Procedure (Scotland)
Act 1995 applicable to restriction of liberty orders would apply to those with a condition of
remote monitoring in their licence i.e. restriction periods, assessment of suitability.

41. Before such a condition is included the Board will have to be satisfied that suitable
arrangements at the place of restriction are in place. There will be consultation within the
Justice Department and the Parole Board for Scotland on the preparation of information on
the practicalities of the operation of electronic monitoring for released prisoners i.e.
requirements for and content of assessment, restriction periods, reporting procedures for
breach etc.  Similarly the Association of Directors of Social Work will be consulted on the
formulation of guidance for social work staff involved in the preparation of the assessment of
suitability for inclusion in the home background reports for prisoners being considered for
Parole.

42. It has been noted that remote monitoring, as a condition of release on licence as
drafted does not limit it to high-risk violent or sexual offenders as the MacLean Committee
on Serious and Violent and Sexual Offenders recommended.  The Scottish Executive
confirms that it is the intention that the provisions in the Bill are wider and leave the
discretion of the Parole Board to decide where monitoring should be made a condition taking
into account the individual circumstances of the case.

43. The Scottish Executive supports the view that remote monitoring must be fully
explained to a prisoner at the start of the sentence in terms of which he or she can understand
and an explanatory leaflet provided.  It is the intention that the company providing the remote
monitoring service will produce explanatory leaflets for offenders, written in terms which
prisoners will be able to understand.
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Part 5: Drugs Courts

44. We note the points raised in evidence to the Committee by the District Courts
Association, ADSW and the Faculty of Advocates about the provisions in Part 5 of the Bill
dealing with drugs courts. These are dealt with below.

Drugs Courts

45. The District Courts Association wants the resources to enable a drug court to be
established within the district court system.  Alternatively, the Association would welcome
the power to remit cases identified as suitable through a social enquiry report to a central
drugs court within each sheriff court area.  It is not intended that the district court (other than
a stipendiary magistrates court) can be constituted as a drugs court.  The district courts do not
have the powers to impose Drugs Treatment and Testing Orders (DTTOs) which is one of the
principle orders used in the drugs court.  The nature, intensity and invasiveness of the order
makes it suitable only for high tariff cases and these are not prosecuted in the district court.
The district court already has the power to impose probation with a condition of drug
treatment, but this is little used.

46. Whilst welcoming the introduction of drugs courts the ADSW highlight the need to
ensure that there is proper targeting of offenders suitable for consideration by the court. Their
view is that it is important that the police or Procurator Fiscal identifies dependent drug
misusers and do not rely solely on information surrounding the index offence which may not
itself be drug related.  The Scottish Executive agree it is important to target the category of
offender who will benefit most.  That is why in the preparation of procedures for the
operation of the court the manual developed by the multi agency Steering Group responsible
for the establishment of the court makes it clear that offenders referred to the drugs courts
must have an established pattern of drug misuse and a related pattern of offending.
Screening procedures ensure that offenders referred to the drugs court meet these criteria and
are operating well.  The index offence itself need not be drugs related.

47. It has been suggested that section 36(7) of the Bill should include the standard of
proof required for the court being satisfied that failure to comply with a DTTO is proved.  It
is not thought that this is necessary.  In drafting the provision the Scottish Executive has not
created anything new in respect of the standard of proof (i.e. beyond reasonable doubt) that is
required by the court in such circumstances.  This provision imports the terms of sections 232
and 234G of the Criminal Procedure (Scotland) Act 1995 in respect of existing probation
order and DTTO provisions that require proof of breach of the relevant order to be beyond
reasonable doubt.  The provision as drafted is in keeping with the terms of the original statute
as it stands and has been applied by the courts and solicitors in practice for a number of years.

Part 6: Non-Custodial Punishments

48. We note the points raised in written and oral evidence by Shelter Scotland, the
Chartered Institute of Housing, ADSW, the District Courts Association and the Faculty of
Advocates, on Part 6 of the Bill.  These are dealt with below.
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Interim anti-social behaviour orders

49. The Chartered Institute of Housing has suggested that anti social behaviour orders
(ASBOs) are not being used as widely as they could be and have questioned whether the
introduction of interim orders will be sufficient to address any problems which are currently
restricting their use.  As stated in the Policy Memorandum, a report into the use of ASBOs by
the Chartered Institute of Housing in Scotland (published in May 2001) identified the main
concern as being the complexity of the court procedures and the time it takes to secure an
order.  In response to these concerns, the Bill contains a provision to introduce interim
ASBOs to take effect pending the outcome of the substantive application.  While it is
inevitable that the necessary legal process to consider an application for an ASBO will take
some time, particularly where the application is defended, the introduction of interim ASBOs
will provide more immediate relief to individuals and families who are suffering the effects of
anti social behaviour.

50. The Chartered Institute of Housing in Scotland will produce an annual report on the
use of anti social behaviour orders to follow on from its first report last year.  The next report
is due to be published over the summer.  These reports will allow us to assess the
effectiveness of ASBOs (and eventually interim ASBOs) as part of the package of measures
which is now in place to address anti social behaviour.

51. The perceived reluctance of some local authorities to share information has also been
mentioned as a possible barrier to tackling anti social behaviour.  We recognise that
information exchange and data protection issues can have a significant impact on the
effectiveness of joint working between police and local authorities dealing with anti social
behaviour.  New funding arrangements for Community Safety Partnerships are putting the
onus on effective joint working without the introduction of new legislation.  Funding for
individual partnerships will be reduced if their plans are not implemented.  Information
exchange and data protection has been identified as a key issue for the Scottish Community
Safety Forum which has set up a sub group on the topic.  Diane James (who gave evidence to
the Committee on behalf of COSLA) is a member of the sub group.

Remote Monitoring as a Condition of Probation

52. The ADSW has highlighted that this provision appears to permit the electronic
monitoring officer to make an independent application to the court for amendment of the
electronic monitoring requirement.  Given that the electronic monitoring should be part of the
probation plan, the probation officer should make the application following discussion with
the monitoring officer.

53. The Scottish Executive has made provision for both the supervising social worker and
the electronic monitoring officer (as well as the offender) to apply to the court for amendment
of the electronic monitoring condition.  However the electronic monitoring officer can only
apply to the court for amendment to his or her interests in the order, in other words in respect
of their requirement to monitor.  In addition if that person makes an application to the court
that person is required to send a copy of the application to the offender and the supervising
officer.  It is expected that applications will normally be made by the supervising social
worker, and procedures will be put in place to facilitate this.  But, given that the monitoring
officer will be responsible to the court for the electronic monitoring element, it is only right
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that there should also be provision from him or her to apply direct to the court for
amendment, if necessary.

54. The Committee sought clarification of the costs of restriction of liberty orders at the
evidence session on 8 May.  The evaluation of the restriction of liberty order pilot projects
published in 2000 concluded that the unit cost of a 3 month and 6 month order were
estimated at £2,500 and £4,860 respectively. In comparison the average cost of a six month
prison sentence was £13,456 and the average cost of a standard probation order was £1,450.

Supervised Attendance Orders

55. The District Courts Association has expressed their disappointment at the proposal to
reduce the maximum period of imprisonment from 60 days to 20 days for breach of a
Supervised Attendance Order (SAO).  They expressed the view that the proposal does not
take cognisance of the fact that breach is a further offence and that breach may occur on more
than one occasion. The Association is also seeking to have the power to use SAOs as a first
disposal extended to district courts.

56. The proposed reduction in maximum penalties for breach of an SAO is intended to
encourage a greater take-up in the use of SAOs as a means of minimising the numbers of fine
defaulters being sent to custody for very short periods.  The proposed new maximum
custodial periods have been deliberately set to acknowledge that breach is a further offence
but to ensure that the penalty is not disproportionate compared with those fine defaulters sent
direct to custody for periods of 7 or 14 days for level 1 or 2 fines respectively.

57. The notion of extending the provisions for use of SAOs as a first disposal to district
courts could have substantial resource implications.  The intention is to pilot and evaluate the
age provisions in a restricted number of courts of summary jurisdiction in the first instance. If
the evaluation is positive, subject to the availability of resources, consideration would be
given to national implementation across all summary courts.  Possible extension to district
courts would be considered in the light of the evaluation but in any event would not occur
until national coverage of all summary courts has been achieved.  It is not intended to make
legislative provision at this stage.

58. The Faculty of Advocates has questioned the wording used in section 42 of the Bill to
remove the upper age restriction in respect of use of Supervised Attendance Orders. The
Scottish Executive believe that the current wording achieves the desired policy objective.

Part 7: Children

Physical punishment of children

59. The Deputy First Minister earlier promised to give the Committee material emerging
from the research which the Scottish Executive has commissioned.  The interim results from
the qualitative research involving discussion groups from around Scotland is attached at
Annex B.

60. We also set out below further information on issues raised in written and oral
evidence by a wide range of organisations including  the Law Society, Families First and the
British Psychological Society.
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  “Reasonable chastisement” or “justifiable assault”

61. The Law Society of Scotland in its written evidence thought that Section 43 should
follow case law and refer to “reasonable chastisement” instead of introducing the term
“justifiable assault”.  The section is drafted in this way to reflect the existing position that it is
possible  for assaults to be justified in a number of ways, of which reasonable chastisement is
one.  Other examples are medical treatment, self defence or furtherance of a public duty (for
example effecting an arrest).  The Scottish Executive does not consider that the courts will
have any difficulty in interpreting this measure.

Position in other countries.

62. In their evidence, Families First made the point that in only 4 out of the ten or so
European countries often quoted have laws been passed specifically outlawing physical
punishment of children by parents.  These are Sweden (1979), Finland (1983), Norway
(1987) and Denmark (1997).

63. A further five countries (Austria (1989), Cyprus (1994), Latvia (1998), Croatia
(1999), Germany (2000)) have passed legislation requiring parents to protect children from
all forms of mental or physical violence or giving children the right to an upbringing free
from violence.  However, although the wording may not include a specific ban on parental
physical punishment, the effect is the same.  In these countries, parents do not have a right to
smack a child and, if charged with assault, the parent could not claim that a smack etc was
justified as physical punishment.

64. In all of these countries, the emphasis has been on clarifying the law and on informing
and supporting parents.  Prosecutorial discretion prevents trivial cases being pursued in the
courts, and there has been no increase in prosecutions or taking into care in the countries for
which we have information.

65. Further, it is understood that Supreme Court decisions in Israel (2000) and Italy
(1996) have effectively banned physical punishment in those countries.

66. The Committee may also wish to note that New South Wales has passed a Crimes
Amendment (Child Protection—Physical Mistreatment) Act 2001.  This is conceptually very
similar to section 43 of the Bill, in that it maintains the general parental justification of
reasonable chastisement, but limits it in particular aspects.  It outlaws hitting a child on the
head as the Bill does, but it also includes a ban on any kind of punishment which is likely to
cause harm which lasts for more than a short period.
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67. The following table summarises the position in the various countries.

Civil or Family Code Criminal Law
Austria Youth Welfare Act:  “using violence

and inflicting physical or mental
suffering is unlawful”
It has not resulted in any increase in
prosecution of parents or increase in
children being taken into state care.

Croatia 1998 Family law prohibits corporal
punishment and humiliation

Cyprus Law prohibits exercise of violence
against any member of the family.
“Violence” means any unlawful act or
controlling behaviour which results in
direct actual physical, sexual or
mental injury – but if it takes place in
the presence of a child, the act is
considered to be violence against the
children likely to cause them
psychological injury.
We are not certain if this applies in
cases where no injury is caused.

Denmark Parental Custody & Care Act 1997:
“A child has the right to care and
security.  He shall be treated with
respect as an individual and may not
be subjected to corporal punishment
or other degrading treatment.”

Finland 1983 Act makes all violations of
child’s physical or spiritual integrity
punishable, even if committed by
parent with the intent to discipline the
child.  Even a petty assault against a
child under 15 is prosecutable if
committed by a parent at home.

Germany 2000 provision in Civil Code:
“Children have a right to a non-violent
upbringing.  Corporal punishment,
psychological injuries and other
humiliating measures are forbidden.”

Israel Supreme court case declared “parents
are now forbidden to make use of
corporal punishments or methods that
demean and humiliate the child as an
educational system”
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Civil or Family Code Criminal Law
Italy In a case of maltreatment by a parent,

the supreme court declared “the use of
violence for educational purposes can
no longer be considered lawful”.

Latvia Law on the Protection of the Rights of
the Child of 1998 explicitly prohibits
corporal punishment.

Existing laws on assault cover
corporal punishment.

Norway Parent & Child Act amended in 1987
to say “the child shall not be exposed
to physical violence or to treatment
which can threaten his physical or
mental health”  This clarified the
removal of the defence under the
criminal law.

Defence of using moderate corporal
punishment removed in 1972.

Sweden Right to physical punishment removed
1966.
Explicit ban introduced in 1979:
“"Children are entitled to care,
security and a good upbringing.
Children are to be treated with respect
for their person and individuality and
may not be subjected to corporal
punishment or any other humiliating
treatment".

Right to physical punishment removed
1957 – but parents still allowed to use
physical punishment which did not
form a specific offence. Prosecutors
must consider interests of child in
deciding whether to prosecute.

Australia –
New South
Wales

2001 Act removes defence against
charge of assault if physical
punishment likely to risk injury, or if
involves blow to head or neck.
This is similar in approach to Scottish
proposals.

Other Evidence

68. A common thread of many opposed to section 43 of the Bill seems to be that the
existing law deals adequately with serious abuse and that, while they would not support the
smacking of toddlers, hitting on the head, etc, they think that parents should be free to do this
if they want.  The Scottish Executive considers that it is appropriate to legislate on matters
where children may need protection from potentially dangerous forms of punishment.  Like
the overwhelming majority of the Scottish public, the Scottish Executive thinks that it is both
wrong and dangerous to hit children on the head, and the criminal law should have no
hesitation in saying so.
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69. There are many possible motives for smacking or hitting a child, such as:
• Anger
• Frustration
• Revenge
• Education
• Punishment for wrongdoing

70. Of these, only the motive of punishment is permitted by the law.  Hitting a child out
of anger or vindictiveness is not permitted by the existing law.  In addition, the law allows
physical measures to be taken against adults or children in certain circumstances if it is
necessary to save them from harm (e.g. running out into a busy street), for self defence or for
medical treatment (e.g. slapping a new-born baby to get it to breathe).  Section 43 of the Bill
does nothing to change the law in any of these respects.  It is only concerned with actions
which are claimed to be justified as punishment of the child.

71. When looking at the evidence, and especially the evidence based on research, the
Committee will wish to bear in mind the distinctions between the various kinds of study.
Some has shown that moderate smacking used as a back-up to other kinds of discipline can
be effective (Larzelere).  However, others such as Straus, have shown that there are long-term
behavioural and developmental ill effects associated with physical punishment, which
increase with severity and frequency.

72. The Scottish Executive is aware of Dr. Baumrind’s 2001 paper (which the Committee
has seen).  It has also noted criticisms of it on the grounds that it only employed a small
sample (fewer than 100) of white middle class Californian families.  The claim that pre-
school children tended to be better adjusted if they were smacked was admitted to have no
statistical significance in view of the tiny number of children involved.  By excluding those
families which employed more severe physical punishment, it found that children who were
very mildly smacked fared no worse than the few children who were not.  This is an
unsurprising conclusion.

73. Some evidence to the Committee urged adoption of the Arkansas law, which takes
whether a punishment was likely to cause harm and whether harm actually done to the child
as the measure of criminality.  A mild punishment which went awry and accidentally caused
harm to a child should not be treated in the same way as a punishment which was intended to
cause such harm.  The existing law in Scotland generally deals adequately with cases where
injury has been caused to a child – what the Scottish Ministers think the law should do is to
dissuade parents from using the kinds of punishment which may cause damage in the first
place.

74. Helen Stirling of the British Psychological Society gave evidence that she knew of no
evidence for the harmfulness of mild smacking, or of child developmental reasons for a cut
off at age 3.  It is clear from all the research that severe and repeated beating is more harmful
in its long term effects than mild smacking.  For that reason, the Scottish Ministers do not
propose to ban moderate smacking – parents should be able to make their own decision,
though anything which is severe, excessive or unreasonable will continue to be against the
law.  What the proposals do is to target protection where it is especially needed.

75. The document summarising child development milestones was intended to represent
points in a continuous process of development, and not step-changes in the life of a child.
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They indicate the kinds of abilities and behaviours which children normally exhibit at a
particular age.  The psychological development of most children under three makes it more
difficult for children under that age to process commands to stop a behaviour, and more likely
that physical punishment under that age may inhibit the development of the child in their
ability to control their own emotions or behaviour.  This may result in behavioural or conduct
problems later in life.  It is dangerous to hit children under three because of the psychological
and physical damage which may inadvertently be caused.  Smacking is even ineffective as a
means of teaching such young children right from wrong – but that is not the point at
question in this Bill.  The Scottish Ministers think that it is simply wrong to permit physical
punishment of the very youngest children, who may have a dim but growing sense of cause
and effect, but can surely not yet understand ideas of guilt and punishment.

76. The Scottish Ministers remain of the view that there is an age below which no
physical punishment should be used, for the reasons we have set out.  I will be interested to
see in due course the Committee’s evaluation of the evidence it has heard on this matter.

Youth Crime Pilot Study

77. We note the points raised in written and oral evidence on section 44 of the Bill (Youth
crime pilot study) by organisations including NCH, ACPOS, the Scottish Human Rights
Centre and the Consortium  on Crime and Criminal Justice. These points are dealt wit below.

Pilots:  The Bill only makes provision for establishing bridging pilots. Without a
change in the law it will not be possible to establish the pilots nor to evaluate the
effectiveness of a bridging arrangement.  Before the pilots could be rolled-out or
extended, it would be necessary to introduce new primary legislation.  This would be
done only after the effectiveness of the proposed pilots had been independently
evaluated.

The plan is to choose the two or three areas for the bridging pilots, depending on size,
based on certain criteria.  These will include an analysis of the profile of youth crime
by looking at the number of 16 and 17 year old offenders going through the courts,
the nature of their offences and the number of offences committed.  This information
will be drawn from a baseline audit using information gathered by Audit Scotland, by
the Education Department in the context of the youth crime action programme and the
Justice Department’s statistics on court proceedings provides information.  It is also
important to ensure that the infrastructure can support the pilots so in addition, the
criteria will include the number of youth crime programmes in place or being
developed, the capacity of the hearings system; the evidence of joint working between
children and family social workers and criminal justice social workers; any other
pressures such as recruitment issues in the local authorities.  This is an inter-agency
initiative and will involve the Scottish Executive, local authorities, the Scottish
Children’s Reporter Administration and the Crown Office and Procurator Fiscal
Service.  The baseline study which has been conducted will form the basis of an
independent evaluation of the pilots which will be commissioned.

Resources:  an extra £25.5m. is being made available to local authorities to support
the Action Programme on Youth Crime.  In addition, an extra £1m. per year has been
earmarked as further investment in the pilot areas to support the work of the pilots.
There is already legislative powers in section 32(a) of the Crime and Punishment
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(Scotland)  Act 1997, which amends section 27(1) of the Social Work (Scotland) Act
1968 to fund such interventions through the 100% funding mechanism although
secondary legislation would be required to commence the provision.

In addition, the Scottish Executive in its response to the Advisory Group report
recognised that resources would be required in the pilot areas for SCRA and for
preparing panel members to deal with increased numbers from the 16/17 year age
group.

In choosing the pilot sites, we will ensure that we choose pilots where there is the
capacity within the social work department to provide the support which is required.
This would rule out the areas where there are any particular recruitment problems.

Disposals:  the point was raised whether the hearings should be given powers to use
the disposals available to the courts, such as Drug Testing and Treatment Orders.  The
policy is to invest in providing more, and more effective, programmes to address the
offending behaviour of young people whether they come through the hearings or court
systems.  These can be attached to a probation order in the adult court or to a
supervision requirement in the hearings system and give both the same degree of
flexibility without the need to open up adult disposals which have been designed
specifically for adults and are structured for use in the criminal justice system.

Programmes:  NCH Scotland’s written evidence raised the issue of the lack of
programmes for 16 and 17 year old young offenders.  The intention is to begin to
invest the new resources in building up or establishing new programmes so that they
are in place before the pilots would start.  The programmes will draw on the body of
research which exists on what is effective in working with young offenders and will
be suitable for accreditation under the system being introduced for criminal justice
social work.  The Scottish Criminal Justice Social Work Development Centre, a joint
venture between Edinburgh and Stirling universities, is supporting this work to
promote effective interventions.

Effectiveness of children’s hearings system

78. The ethos of the children’s hearings system is to approach any child, whether an
offender or a child at risk, in the same way.  The reporter, or the hearing if compulsory
measures of supervision are considered necessary, seeks to identify the needs of the child and
address the circumstances in the child’s life which have led him or her to be classified as
being at risk.

79. Where offending is concerned, once it is established that the child has committed an
offence, the hearing moves to identify and address those needs and to take action for as long
as is considered necessary, in some cases until the child is aged 18.   Effectiveness is not
therefore simply measured in terms of re-offending rates, albeit that this is an indicator of
ongoing problems with the child.

80. Where offending behaviour is involved, the hearing should take into account the
needs and deeds of the young person, including addressing the offending behaviour.
Evidence regularly emerges that intensive programmes have a better success rate in reducing
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offending behaviour.  Summarised below are some results which have emerged from
evaluations:

Custody

• 16/17 year olds in Scotland are the age group most at risk of imprisonment – although
they are not the age group committing the most serious or dangerous crimes. (Prison
Statistics Scottish Executive)

• Custodial sentences introduce the young person to other offenders, to drugs and to
dependency on institutions for food, and for order in their lives.

• A study of 18 year offenders convicted in 1995 and given custodial or non-custodial
disposals showed a 60% reconviction rate within 2 years.

• Of the cohort studied, there was an 89% reconviction rate after two years of those
given a custodial sentence who had a previous conviction.

Source:  NCH Scotland report on SE study 2001:  Reconvictions of offenders discharged
from Custody or given non- custodial sentences in 1995, Scotland

Intensive Community-Based Interventions

The reconviction rates following a custodial sentence, as given above, can be contrasted with
reconviction rates for those given a community based intervention.

Analysis of programmes (Lipsey 1992) involving 40,000 young people showed programmes
can lead to a re-offending rate of between 10%-32% less than those not involved.

Barnardo’s CHOSI (Challenging Offending through Support & Intervention) North
Lanarkshire to prevent 14+ year olds offenders being placed in secure, and prevent 16/17
year olds from progressing into the adult criminal justice system/ (Combination of individual
programmes, groupwork and through/aftercare over  11 months n average).

In 1999/2000, 33 young people attended individual programmes.

• Nearly 60% reduction in Offending following work with CHOSI

Barnardo’s New Directions: 15 to 17½ year old offenders assessed as at serious risk of
placement within custody or secure.  Aims to reduce offending behaviour of young people
who persistently offend.  Covers both the Children’s Hearing and Criminal Justice Systems.
(Intensive community-based programmes.)

• Around 75% reduction in offending incidents achieved.

Freagarrach: In Falkirk & Stirling - the overall rate of offending by the young people
decreased by between 20% and 50%, compared with the previous year.

Breaking the Cycle: In East Lothian - the multi-agency Youth Justice team. Police cautions
led to 9/10 young offenders not reoffending.
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Comparative Costs

• Barnardo’s New Directions project          £144 per week
• Barnardo’s CHOSI project                       £173 per week
• Freagarrach                                              £320 per week
• Residential School                                            £1,200 per week

• Secure Care                                £2,500 per week
• CAPS (NCH Alternative to Secure Foster Care )     £830 per week

More statistics on youth crime are detailed in the attached Annex A.

Part 8: Evidential, Jurisdictional and Procedural Matters

Transfer of Sheriff Court Proceedings

81. The ADSW have raised in both written and oral evidence concerns that the provision
in section 48 of the Bill be applied with due consideration for victims, witnesses, the accused
and their families.  Additionally should the provision be used to move business to “quieter
courts” this may lead to an increase in demand for social work department resources and
corresponding implications for funding allocations.

82. The principal thrust of this provision is to provide for the transfer of business outwith
a sheriffdom in the event of exceptional circumstances e.g. major disruption caused to a court
by fire damage etc. It is also intended to extend powers to transfer business within the
sheriffdom as can currently be done with sheriff and jury cases and cases requiring
technology for the giving of evidence by children.

83. The interests of all parties associated with the cases are of course of paramount
concern but it should be emphasised that cases will most likely be transferred through
necessity rather than desire. The Crown and defence will be afforded the opportunity of being
heard by the court prior to any such order for transfer being made in relation to a sheriff and
jury trial case.  In order to reduce inconvenience to victims, witnesses etc. efforts would be
made, where possible, to transfer the case to a court within reasonable geographical
proximity to the court of origin.

84. In relation to concerns over social work department costs it is not intended that this
provision would be utilised routinely to move business to “quieter” courts.

Part 11: Local Authority Functions

Extension of funding powers for criminal justice social work

85. The Association of Directors of Social Work has welcomed the extension of existing
funding powers to embrace arrest referral schemes and enhanced deferred sentences. Concern
has, however, been expressed as to whether the necessary financial resources will be made
available.  The new funding provisions will be restricted in the first instance to a small
number of local authorities on direction of the Scottish Ministers to allow piloting and
evaluation of the new initiatives to occur.  Funding of the pilots has been provided for within
existing baselines.  Funding beyond the pilot stage including possibility of national coverage
will be subject to the outcome of the current Spending Review exercise.
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Part 12: Miscellaneous and General

Police Custody and Security Officers

86. The Scottish Executive believes that the measures in section 61 underpin its
commitment to ensuring that the police service in Scotland is better able to do its job
effectively within a wider framework of modernisation.  They also complement the
development of proportionate and effective strategies for the prevention of crime and the
promotion of safer communities.

87. In Chapter 3 of his 2000-01 Annual Report, Her Majesty’s Chief Inspector of
Constabulary for Scotland noted that: “… the movement of persons in custody between
police stations, courts and prisons need not be undertaken by police officers and more
efficient, but no less effective, means are available.”  He also said: “Police officers routinely
performing duty as a court orderly or escort is another area where alternative provision is
possible”; and that: “Any steps that are taken to minimise the diversion of police officers
from core tasks is welcome.”

Court security officers

88. Concerns have been expressed, by the Scottish Police Federation and by some
Sheriffs, about the proposals in the Bill regarding policing in courts, particularly with regard
to the proposals for court custody officers.  However, the purpose of section 61 of the Bill,
and the way the provisions in this section are intended to operate, appear to have been
misunderstood.  For example, it is not the intention that all police officers currently involved
in court security duties would be replaced by the new civilian custody officers.  Rather it is
proposed to give Chief Constables "enabling" powers to determine how best they use the
resources at their disposal.  Decisions on the police presence in court are properly a matter for
Chief Constables and there is no question of usurping that role.  The proposals, which are
supported by ACPOS, will simply give Chief Constables greater flexibility in how they use
their resources, both officers and trained civilians.

89. Section 61 of the Bill builds on developments already taking place in Scotland
involving the use of trained civilians in certain well defined roles to support the work of the
police and to enhance their capabilities.  In Lothian and Borders, for example, a successful
pilot scheme involving 8 civilian custody officers was set up in December 1998.  The powers
of these staff and the areas within which they can operate have been carefully and tightly
drawn in the Bill to ensure that they are appropriate and fit for purpose.  The proposed court
custody officers would perform their duties in specific circumstances and places.  The
underlying principle is that Chief Constables should be able to make best use of the resources
available to them to discharge their functions.  The aim is to enable forces to deliver the most
effective policing to the public and to improve the quality of service.

90. It is important to emphasise that security in courts will remain the responsibility of
Chief Constables and it will be for them to decide what is appropriate in the light of the needs
and circumstances in each courtroom.  If, having taken all relevant factors into account, a
Chief Constable decides that police officers are required to maintain order in a court then that
is what should happen.  Nothing in the Bill is intended to undermine that principle or to
prevent officers being so deployed.
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91. It his evidence to Justice 2 Committee, Mr David Strang, Chief Constable of Dumfries
and Galloway Constabulary representing ACPOS, when asked by the Convener whether
Glasgow Sheriff Court would be as safe a place (if the proposals were implemented), said:
“Yes…We would not go ahead with the proposals if that were not the case."  In addition, we
understand that ACPOS would propose to consider and agree with the court authorities a
protocol to govern the new arrangements before these were brought into operation.  The
establishment of such a protocol should further reassure those with concerns about the
security and the maintenance of safety in courts.

92. The Scottish Executive believes that there will be savings from these proposals but
recognises that these are difficult to quantify meantime because the deployment of the
proposed new court officers and police officers would be a matter for individual Chief
Constables taking account of their assessment of the need for security at each court in their
area into the future.  It is clearly difficult to predict in advance what those assessments may
be and what deployments they would require.  But the main benefit would be in the flexibility
the new provisions would give Chief Constables to deploy their resources to best effect so as
to both provide security in courts and, where appropriate, release police officers to front line
duties.

Prisoner escort duties

93. A sub-group in December 1999 estimated that the whole time equivalent of around
570 police officers and 200 prison officers were committed to prisoner escort tasks and
therefore not available for core duties.  The estimated annual employment cost of all those
officers is between £25m and £30m and, based on this, the implied estimated saving from the
proposed legislative changes (which would rationalise and remove existing duplication of
roles) would be between around £12m and £15m.  It is intended to commission consultants to
ratify these costings before the changes proposed in the Bill would be implemented.  It is also
intended that the balance of the savings that will accrue from the restructured service would
be left with police forces to allow as many officers as possible to be re-deployed to front line
services.

Stage 2 Amendments

Television link from court to prison or other place of detention

94. Currently accused persons remanded in custody are conveyed from prison to court to
appear in person for every court hearing. In solemn proceedings, where the hearing is for full
committal, where no declaration is to be made by the accused, the hearings are mostly of
around five minutes in duration.

95. The provision which it is proposed to introduce by amendment at Stage 2 of the Bill
will enable court proceedings to take place by television link in both summary and solemn
procedure, in the High Court and the Sheriff Court.  Proceedings could be heard by means of
a television link to the place of remand, committal or imprisonment of the accused.  The
presiding judge would have an overriding discretion at any stage to rule that in the interests of
justice any proceedings were not suitable for using the  TV link.  Proceedings exempt from
the provision will be any trial diet of the accused at which evidence is to be led and first
appearances before the court from custody, on both petition and on summary complaint.
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96. For the purposes of the provision the place of remand will be an extension of the
courtroom itself and the accused will be able to participate in the proceedings as if personally
present in court.  Existing rights to representation and communication with those representing
the accused will not be affected.  During the proceedings confidential communications,
between agent and client, will be maintained by way of a sound proof facility located either
within or adjacent to the courtroom.

97. This provision will remove the need for remand prisoners to attend court for every
hearing, thereby reducing the cost of conveying prisoners to and from court facilities and
enhancing the security aspect of the remand of these prisoners.  It will also be of benefit to
the prisoners who, we understand, do not enjoy the disturbance to their daily routines caused
by court appearances of short duration.  Initially it is intended to pilot a live television link
between HM Prison Barlinnie and Glasgow Sheriff Court for full committal proceedings,
where the volume of prisoners in transit on a daily basis is the greatest.

98. In July 2000, the Scottish Court Service and Scottish Prison Service issued a
consultation paper inviting views on a proposal to pilot a TV link between Glasgow Sheriff
Court and HM Prison Barlinnie for full committal hearings, and on the wider application of
TV links.  Those consulted included the Judiciary, Crown, Police, Law Society and related
interests.  The majority of interests strongly supported the proposal.

June 2002
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YOUTH CRIME STATISTICS

How many young people commit crime?

• Only about 0.2% of Scotland’s children up to the age of 16 are referred on offence
grounds to a children’s hearing. (Around 1m children under 16 in Scotland)

• The majority will offend only once and are then successfully diverted from offending.
(60% of referrals to the Children’s Hearings System appear only once.  One study found
that 69% of young offenders committed just one offence.)

• Persistent (10+offences) offenders are less than 0.1% of all young people aged up to 16.

During 2000/01, some 13,500 children under 16 years old were referred to a Reporter on
offence grounds.  Around 16,000 under 21 year olds were convicted in 2000.

There are 920,000 young people aged 8 – 21 in Scotland, and it is estimated that some 76,000
(or 8 %) have offended at some time.  But the evidence suggests that young people account
for a substantial proportion of crime: an estimated third of all offences and crimes referred to
the children’s hearing system or to the Procurator Fiscal are for people under 21 years old.

Who commits crime?

Research informs us of some of the main characteristics of young offenders.  For example,
recent work for the Scottish Prison Service1 on a sample of young offenders in custody
showed that they have past experience of truancy at school (63% of the sample), residential
care (45%) and special schools (44%), criminal behaviour among close friends (63%) and
families (about half had served a custodial sentences), and families with a history of drug
abuse (28%) and alcohol abuse (about two-fifths).  Female young offenders reported
significantly more dysfunctional family histories than males with regard to drug abuse,
alcohol abuse, physical and sexual abuse, psychiatric illness, and suicide.

Youth crime is pre-dominantly a male problem. Four-fifths of offence referrals to Reporters
are boys.  Moreover, 90% of court convictions of under 21 years olds are males.

What kind of crimes?

Petty theft, e.g. burglary, vandalism and shoplifting are strongly concentrated among the
under 16s, as is assault and breach of the peace. Vehicle theft, petty theft and “general
violence” are more strongly concentrated among the 16-20 age group.

How persistent are young offenders?

The vast majority of offenders appear to offend only once.  Around 60% of all (ie offence and
non offence) referrals to the Children’s Hearings system appear only once.

A small proportion offend many times. A study of youth crime in the former Central region
found that 69% of young offenders committed just the one offence.  By contrast, around a

                                                
1 “Young People in Custody in Scotland”, report for Scottish Prison Service.
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fifth of 16-20 year olds convicted in 2000 had a track record of 3-10 previous convictions in
the preceding 5 years, while 8% had more than ten previous convictions.

What are the trends?

The overall trends in recent years have been downwards2.  Offence referrals to the Reporter
fell by around 6% between 1997/98 and 2000/01, while referrals to the Hearings fell by
around 32%.  For the courts, the total number of convictions involving under 21s fell by 23%
for males and 8% for females between 1996 and 2000.

Over the long term, offence referrals to the Hearings have decreased, from over 28,000 in
1974 and 26,766 in 2000-01.  Within the total there have been important changes.  Between
1995 and 2000-01:

The number of children dealt with for 1 to 3 offences has remained almost constant
Those dealt with for 4 to 9 offences rose slightly
Those dealt with for 10+ offences grew by 5%

On persistent crime, there does not seem to have been a marked change in trend in recent
years: about a fifth of those convicted in 2000 had 3-10 previous conviction, which is similar
to the level in 1996.  But Audit Scotland’s recent report3 commented on an SCRA
comparison of 1990 and 2000, which shows that multiple offences by children dealt with in
the Hearings had increased over this longer period. However, 1999-2000, appears to have
been unusual with 890 persistent offenders recorded. Since 1995, the number of persistent
offenders has gone up from 750 to 785 (5%) in 2000-01.

What are the trends in vandalism and violent crime?

The Scottish Crime Survey indicates that incidents of vandalism have dropped slightly since
the 1995 survey following a rise between 1992 and 1995. Recorded Crime in Scotland 2001
statistics showed an increase of 14% in vandalism but a large part of this increase may result
from improved reporting in the Strathclyde police area.

The number of violent crimes has increased substantially between 1995 and 1999.  However,
violent crime is still relatively rare and the 1999 survey also included information on
domestic violence which contributed 10% to the overall increase of 33% in violence between
1995 and 1999. According to a sample of 25% of offenders by SCRA, (excluding breach of
the peace and common assault) crimes of violence accounted for around 1% of offences
committed by young people up to aged 16.

What are the perceptions of crime and disorder?

Crime is widely seen as a problem.  While health and education are consistently regard as the
main political issues which concern people, crime is usually third.

                                                
2 It might be acknowledged that this represents only those crimes that are reported and for which an alleged
offender is identified.  The experience of crime, particularly in high crime areas, may or may not be different.

3 “Youth Justice in Scotland”, June 2001.
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This varies across the country, and is particularly a concern in deprived areas. The Scottish
Household Survey has consistently indicated that about 30% of respondents consider groups
of young people hanging around to be a problem in their area. However, there are variations
in the extent of experience of this problem related to the type of area in which people live.
56% of families living in council flats identifying this as a problem compared with only 11-
15 % of country dwellers and people in high income areas. About 50% of families in council
flats reported common experience of this and a range of problems including vandalism, litter,
people who have been using drugs and alcohol in contrast to people in high income and
country areas.

The overall public concern about crime does not appear to be worsening.  The Scottish Crime
Survey 2000 outlines people’s concerns about crime – fewer people concerned about specific
types of crime (7% decrease in worry about housebreaking, 10% decrease re assault, 9%
decrease re robbery.) Decrease in people identifying specific signs of disorder in their
neighbourhood – in particular decrease from 59% to 40% in groups of young people hanging
around as a problem.

The 2000 Crime Survey also suggests that, although people are slightly less concerned about
crime than they were in 1993, most people are still worried about it.  In 2000 just over 8 in 10
identified crime as a serious problem, down from over 9 in 10 in 1993.  Just under half of
respondents in 2000 expressed concern that they, or someone they lived with, might become
a victim of crime, down only a shade from 1993, with women more worried than men.

Adults in urban areas are more likely to mention young people hanging about as an aspect of
their neighbourhood that they particularly dislike. This is particularly the case in the four
Scottish cities where vandalism, drug abuse and unsafe/crime are also more likely to be
identified as dislikes about their neighbourhoods.

Although young people hanging about is still the problem most likely to be perceived, the
proportion of people identifying this as a problem declines among older adults. Young people
aged 16-24 are far more likely to say that these problems are common in their
neighbourhood.

Who are the victims?

The victims are clearly the public at large, and there is clearly a particularly strong
concentration in areas of multiple deprivation.

Offenders tend to be victims too. Two thirds of those who had committed offences had also
been the victim of at least one offence. Research suggests that being a victim at 12 is the best
predictor of offending at 13.  Young men (16-24) are most likely to be victim of a violent
assault.

It is difficult however to develop a causal link between being a victim and being an offender.
Link between offending and offended against is complex – some may offend because they
have been assaulted (self-protection) in other cases, it reflects the environment/culture within
which they are living.
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1. Introduction
NFO System Three Social Research was commissioned by the Scottish Executive in
February 2002 to undertake research to explore parental views of physical chastisement.
This work has two main elements: a series of qualitative interviews and group discussions;
and a quantitative survey of a representative sample of Scottish parents. The second of these
two elements is still in progress (fieldwork is underway and will be completed by mid-June
2002). In the meantime, however, this report provides a preview and overview of some of
the key themes emerging from the qualitative work. These will be worked together with the
survey findings in the final report.

1.1 Summary of qualitative methods
The research deliberately employed a range of qualitative data collection methods, since it
was felt that each might have different strengths in relation to the complex and potentially
sensitive subject matter. Group interviewing, therefore, took the form of both conventional
focus groups, in which the participants were not known to each other in advance, and
‘naturally-occurring’ or peer groups, in which recruitment was centred around a ‘core’
individual and all other participants recruited through him or her. Five of each type of group
discussion were carried out. Five interviews were also carried out with couples and five with
individual parents.
The sample was deliberately structured in order to ensure that participants were drawn from
a range of geographic areas and social groups, and that parents of children of different ages
were included.
With the agreement of participants, interviews were tape-recorded and subsequently
transcribed for analysis.
2. Smacking in context: general perceptions of parenting and family life
We start by looking at general attitudes towards parenting and family life, rather than at the
specific issue of physical chastisement. There are two main reasons for doing so. First,
attitudes towards the use of smacking do not, of course, exist in a vacuum but are grounded
in broader experiences and worldviews. Secondly, there may be value in taking these
general attitudes into account when considering how legislation relating to smacking might
be introduced or explained to parents.
The first thing to note about the way that the interviewees talked about parenting and family
life is that they tended to see their own experience as being very different from that of their
own parents. In describing contemporary family life and the task of parenting, a number of
key themes were evident.

2.1 ‘There’s no routine anymore’: changes in the structure of family life
There was a strong sense during the discussions for the research that the structures and
boundaries of work, family, school and leisure were less clearly defined than in the past –
with participants contrasting the hectic and fluid character of their daily lives with what they
saw as a more ordered, predictable and routinized past. Whether imagined or not,
participants invoked childhoods in which mothers stayed at home; fathers went out to work
but came back at the same time every day; meals took place at set times, around a dining
table with a single menu for all the family; and children took part in fewer external
‘activities’ but took greater pleasure in simple entertainments.

*It was a much more sort of regimented system for everyone.  All your
friends were the same.  You all carried the same routine.  For meals, out
playing, the time you came in at nights.

Focus group, Dundee, Males, C2DE
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While the following is, at one level, simply a description of change in dietary habits, it is
also offered as an example of a lost sense of familiarity and routine in family life.

*The one thing I remember was, coming home from school at lunchtime, and
it was like a 3-course lunch.  It was all cooked.  It was like meat and
potatoes, and a cooked pudding and everything.  It’s not like that now.

*Not in my house.

*It’s a sandwich.  Take it or leave it.  I don’t know.
Peer group, Dundee, Females, ABC1

2.2 
2.3 ‘It’s hard to do everything’: balancing work and family life

Pressure of work was frequently mentioned in this context – partly in relation to the
difficulty of arranging appropriate childcare in households in which both parents need or
choose to work; but also in terms of the perception of a more general encroachment of work
into the private or family sphere. Overall, then, while most parents tend to see themselves as
better-off in material terms than earlier generations, they see much greater difficulty in
maintaining an appropriate work-life balance, with obvious consequences for issues of
parenting and discipline.

* And you’re working as well.  For myself, when my mum was younger, she
was just looking after the family.  Whereas now you’ve got your work.
So it’s harder.
[…]
* When I worked during the day, over half my salary was for child care. And it is
tiring because I'm going back to work after I've had my baby and working till 10
o'clock at night and still getting up during the night.   It is stressful.   And that is when
you lose it sometimes.    If you've got a toddler ...

Peer group, Edinburgh, Females, C2DE

2.4 ‘They want so much more now’: meeting family expectations
Finally, in addition to simple economic pressures, many of those interviewed identified a set
of more subtle pressures arising from both their own and their children’s material
expectations and demands. These clearly interact to some extent with work pressures, in that
parents feel under pressure to meet such expectations through work and that, as a result of
doing so, they sometimes substitute material ‘treats’ for more personal forms of interaction.

*I think it has changed dramatically, I think children now are so much
more spoiled and there are so much more material things that they are so
much harder to please whereas when we were wee you were pleased with
anything.

Focus group, Glasgow, Males, C2DE

* I think you try and compensate, because you are working.   Like if you go to the
supermarket, and there’s wee toys on the shelf, you think "oh I’ll just buy that" and
it’s like a little treat for them.  Because you feel a bit guilty for working.

Peer group, Edinburgh, Females, C2DE

2.5 Perceptions of changes in the relationship between adults and children
The other area in which parents identified significant change in recent decades was in the
general relationship between children and adults. Most of those interviewed felt that children
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were now more assertive than in the past and less automatically accepting of adult authority.
Some saw this as symptomatic of a general erosion of respect for authority and linked it to
problems of youth crime, lack of discipline in schools and anti-social behaviour more
generally.

* (Children are) far more outspoken.

* More opinions than we ever had.

* Yeah.   In my day it was children should be seen and not heard.  Now
they get too much listened to if you ask me.

*Interviewer: Why do you think that is?

* I think you’re pressurised to listen more to your children now.  And be
so tolerant.   And put up with things that our parents never had to put
up with.

Focus group, Inverness, Females, C2DE

This links to a number of themes that we return to later in the report, including a perception
that it is becoming increasingly difficult for parents to find effective ways of disciplining
their children and a concern that, in seeking to do so, they will render themselves liable to
prosecution or some other kind of intervention on the basis of the rights of the child.
Other parents welcomed what they saw as a more ‘equal’ style of communication between
children and adults, seeing it as appropriate that ‘respect should be earned not expected’ and
as evidence of children being treated as individuals in their own right.

*The thing was, if my Dad ever went to get up out his chair that
would have put the fear of God into you, it was because he never did that
you worried ... Every time your Dad got up that was it, you knew you were bang in
trouble.

Peer group, Glasgow, Mixed, ABC1

*I think I have a better relationship with my children when it comes to discipline, than
my parents did.  You know, it was kind of, you know, you obeyed.  […]  Whereas
now, I think, if you’re giving your child a punishment, you tend to tell them why
they’re getting the punishment and, I think, you just have a better relationship.  You
know, it’s not such a “them and us” as I felt. With your parents, it was kind of like,
you know, respect your parents, but I think now, you’ve just got a better relationship
with your children.

 Peer group, Dundee, Females, ABC1

Even among this group of parents, however, there was often an anxiety that their children
would not listen to them or that they found it hard to impose any form of discipline.

* We got a smack sometimes but she never went about belting us all the
time.  I remember having this healthy respect and I don't think mine have
got it.

* Mine don't.
[…]
* When I was younger, if adults said something and it didn't matter if it
was your mum and dad or not, you listened to them - unless you were
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really cheeky and then ran away from them.  The youngsters now will face
up to their parents and any other adult.  There’s no respect for any
adult like there used to be.

Peer group, Borders, Mixed, C2DE

*It’s like saying to them, if you do that again I will smack you, if you
do that again I really will smack you, now stop doing that!  How many
times do you say it till you do it?  It was like when as a child your Dad
stood up then you knew it was time to back down, so I think a lot of the
time you threaten them but you don’t mean it and they know it.

Peer group, Glasgow, Mixed, ABC1

2.6 Parental accountability and anxiety
Against this backdrop of perceptions of greater pressures within family life and the erosion
of traditional respect for adult authority, it is perhaps not surprising that many parents are
anxious about their abilities and fearful of situations in which their children are seen to be
‘out of control’. Whereas parenting was once something ‘you just did’, perhaps with the help
of your family and friends, recent decades have seen a huge increase in sources of
information and advice, ranging from health and educational practitioners to women’s
magazines and daytime TV. At the same time, a range of policy initiatives (such as the
current proposals to explore ways of stopping benefit payments to parents of truants) have
focused attention on parental accountability – not simply in relation to the behaviour of their
children in particular situations, but in relation to the future, in terms of how their children
will ‘turn out’. In this context, there was evidence from the interviews that many parents feel
anxious about ‘getting things wrong’ and scrutinised by others, especially when dealing with
issues of discipline in public places. This theme is returned to below.

* There are so many groups now for children like Childline and Children
First.  And you’re constantly scared that, if you do anything wrong to
your child […].  You're constantly scared that in 10
years, it's going to phone Childline and you're going to be arrested for
giving it too many sweeties.  Nothing our parents went through.  Now
there's so much emphasis on proper parenting.  The way the government
thinks we should do it.  There's not many children that go into crime.
Or abusive parents when they grow up, they become abusive parents,
because of what their parents did.  You're constantly scared that big
brother's watching you.  Watching you with your children in the park.  In
the shops.

Paired depth (couple), Inverness, C2DE
3. Attitudes towards smacking and its alternatives

3.1 Changing styles of parental discipline
In general, it was felt that parents tend to be less ‘strict’ than in earlier eras and that physical
chastisement is both less common and less severe than it once was. As in relation to the
broader shifts in relationships between children and adults, some of those interviewed put
this down to a ‘creeping political correctness’; others to more positive developments in
family life.
When asked about their own experiences as children, interviewees often talked of being
‘walloped’, ‘belted’, ‘hammered’ or ‘leathered’ in describing the punishments meted out by
their own parents – terms which suggest a significant degree of force, the use of implements
or repeated blows.  Some consciously sought to distance their own parenting from such
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methods and, even among those parents who smack, there was a concern to stress that they
were talking about ‘a wee tap’, ‘a quick smack’, or some other similarly measured and
limited response.

*You used to get walloped, when I was wee.

*Your old man would be, “What are you doing”?  If you kept up, wallop,
“See you later.  Go.  You’re not getting it”, whereas, your own kid will
keep harping on about it, but you don’t hit.  Well, I don’t hit him, aye.
 I don’t do that.
[…]
*When I was about 10.  You know, in front of the mains, I was playing
there, in wee square at the tenements.  We stayed at the top, and dad was
watching us fighting.  You know, I was filling this guy in, but his mum
saw us, so I was like that, but dad was watching us.  “You get up the
stair”, and I got in that house, and I was kicked right up and down the
lobby.  I got battered.

Focus group, Dundee, Males, C2DE

*I got belted. Yes, I remember I was fourteen at the time, I'll never
forget this, and I went along to my friend’s, and you know when you get in
with a bad crowd or whatever, she started drinking so I thought I was a big
woman. ‘Come on we'll have a wee drink of cider’. So I was drinking. And we
come back along the road, you know, trying to walk in a straight line and
all this. And I walked in the door. My dad was standing at the side of
the door and my mum was waiting for me straight on. So I didn't see my
dad and I got knocked from one end of the hall to the other and I never
ever done that again. But that isn't the way I treat my kids. I talk to
my kids. I'd rather talk to them and try and deal with it that way.
Rather than slap them. That's not going to make matters any better.

Depth interview, Glasgow, Female (single parent), C2DE

*I think it is as well, we can’t say we have never smacked, because we
have but it is not a wallop it is just a light smack.

Paired depth interview (couple), Edinburgh, C2DE

There is an interesting tension in some participants’ talk about their own parents disciplining
practices – one of many contradictions that run through discussions of physical
chastisement. On the one hand, many current parents see themselves as the ‘product’ of
those practices (e.g. ‘it never did me any harm’, ‘it kept me on the straight and narrow’) and
are reluctant to be openly critical of their upbringing; on the other, they have chosen
different disciplinary practices or ways of relating to their own children – albeit ones that
sometimes leave them feeling uncomfortable about the extent to which they are ‘in control’.

*It certainly worked for us but, whether you’d want it for your own kids.
Focus group, Dundee, Males, C2DE

*It must be hard though, not to smack at times.  I mean they can wind you
up so much kids, I have had to go through it and….  Well, it didn’t do me any
harm when I was young.  But to me smacking is, I am not saying I agree or
don’t agree…

Paired depth interview (couple), Edinburgh, C2DE
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*Well, it’s sort of the modern approach to it.  Like anything, things
change with the generation.  We’ve got different views and different
outlooks, you know and, basically, I think physical punishment is not
really accepted so much in society as much now, as it maybe was, going
back into my generation.  So, I only use it as a last resort, when things
are getting totally out of hand, and there’s a real danger of someone
getting hurt.

Depth interview, Edinburgh, Male, C2DE

3.2 Smacking - perceptions of prevalence
While largely rejecting extreme forms of physical chastisement and believing current
parents to be less strict than earlier generations, the majority of those interviewed continue
to smack their own children at least occasionally and most believed the practice still to be
widespread, if not universal. In other words, while general attitudes towards parenting,
discipline and physical chastisement were felt to have shifted in recent decades, it is clear
that smacking itself remains deeply embedded in Scottish parenting culture and practice.
Overall, then, smacking continues to be seen as a ‘normal’ part of parenting. Before starting
the research, we had envisaged that some interviewees might be reluctant to talk about the
fact that they smack their children. In fact, the research team concluded that it was perhaps
more difficult for individuals who did not smack to articulate their views and experiences, as
these were often seen to run counter to the emergent group norms.

*I would say between 60 and 70% smack their kids at some point, but
that’s my personal guess at that.  It’s hard to say but, I would guess,
somewhere about there.

Depth interview, Male, Edinburgh, C2DE

*I think I only know of 2 people who have never smacked a child in their
lives.  I only know of 2 people who I could put my hand on my heart and
say, they have never smacked their children in their lives, you know what
I mean.

Peer group, Dundee, Females, ABC1

*Interviewer: So do you think that most parents would have done that (given a light
smack) at some point?

*Definitely, definitely, folk who say they have never done it, well, I
can’t believe it.

*You do get parents who haven’t smacked but there are very few of them.
Paired depth interview (couple), Edinburgh, C2DE

3.3 Smacking situations
In what circumstances or situations, then, do parents tend to smack and when do they feel it
is appropriate or effective to do so – assuming that these do not always coincide?

3.3.1 Smacking for danger
The situation mentioned most frequently in the interviews – which may reflect either its
actual prevalence or its perceived acceptability – was that of smacking to signal danger. In
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defending their own use of smacking or its use in general, parents often drew on situations
such as the following.

*Well, I’ve got an under 3, and the things that he has got his hand
smacked for, are for dangerous things.  You know, like the radiator.  He
kept going back and forward to it and we said, no you can’t touch it, you
can’t touch that, you can’t touch that, it’s too hot and you go on like
that for about 20 times, and you just had to smack him on his hand and
say, no more, and it does stop him from going there.  So, if you weren’t
able to do that.  I mean, I suppose maybe some of them listen to you
eventually and don’t go and touch it.  Maybe there would be an accident
happened before.  I’m not saying it’s always good to smack
their little fingers, but..  It has stopped him from being
burnt. Other people I’ve spoken to have done the same thing.
You know, a little tap on the fingers doesn’t do them any harm.

Peer group, Dundee, Females, ABC1

It is not immediately clear why smacking appears to parents to be such an appropriate
response in this sort of situation. However, it may be seen as an effective means of
conveying the potential seriousness of the child’s behaviour and there is also an intuitive
appeal in smacking the hand that is reaching for danger.

* If it’s something that could be really dangerous, like trying to pull something off the
cooker when it’s hot, or something like that.  A danger thing.  They need to realise
that, you just can’t do that.  Something very serious.

Depth interview, Male, Edinburgh, C2DE

*Last year L  ran right on the road in front of a car so he got a
smack on the bottom for that and he knew because he is not used to
getting smacked, he knew he had done something terrible.

Focus group, Glasgow, Males, C2DE

It is also, of course, often an instinctive ‘panic’ reaction on the part of parents, involving
little or no deliberation, which raises interesting questions about the potential for legislation
to impact on behaviour.

* I think sometimes you just panic.  I remember with R, he got up to
the toilet.  And I remember him sitting on the window sill at the open
window.  And I remember panicking.   And I grabbed him and said ...
"Don’t ever do that again".  I think you just get such a fright yourself,
it’s just your reaction.   You don’t even think about it.  You just do
it.   He could’ve fell out of the window and killed himself.  And I just
grabbed him down and smacked him and said ... "Don’t ever do that
again.".  He never did actually!

Peer group, Edinburgh, Females, C2DE

* I think she had about two or three smacks ever.   One time it was ... I
don’t know if it was for my benefit or for hers, she got the smack ...
but I got such a fright.  I grabbed her and smacked automatically.

* THAT WAS WHEN SHE RAN ACROSS THE ROAD?

* Yes.  She’d actually disappeared.  And legged it after the dog.  And
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I’d chased her half way through the scheme.   She was about 4 at that
time.  And I got such a fright by the time I caught her, I just ...  But
I don’t know if it was to make me feel good.  Or to punish her.  And
after that, I thought I’m not doing that again.

Focus group, Inverness, Females, C2DE

3.3.2 A tactic of ‘last resort’
Insofar as it tends to be a response to a sudden and unforeseen situation, smacking to signal
danger differs significantly from many other situations in which parents tend to smack.
Although sometimes parents would talk about the seriousness of a child’s behaviour (e.g.
throwing stones at cars), more commonly, they would describe its persistence and the failure
of other disciplinary strategies. It was extremely rare for parents to defend smacking in
positive terms: much more commonly, it appears to be a tactic of ‘last resort’.  While
recognising the limitations of smacking as a disciplinary tactic (especially if it is overused)
and even its potentially harmful effects, many parents continue to feel that children
sometimes reach a point where they simply ‘need a smack’.

*Well, we’ll start off with, “Excuse me.  Don’t do that.  Excuse me.
Don’t do that, because you’ll knock that over.  Excuse me.  Are you deaf?
 Excuse me.  Do you hear me?  Do you hear me?”  “Yeah, I do hear you”.
“What did mummy say”?  “Not to touch it”.  “OK, that’s fine”, and then
it’ll maybe happen again, and then.  Well, before they smash something or
whatever, and then.  I often find that, we’ll work up to that, and then
they get their bum smacked or whatever, and then it’s just as good as
gold.  It’s like it’s just built up to a point, and then they’re fine.
But, I really think there is a place for smacking.

Peer group, Dundee, Females, ABC1

* So in principle.   I agree with it.   I would love not to smack.
Because I think you're actually just teaching them to hit.   Do you know
what I mean?   But I have actually smacked my child.  I can't deny that.
But I try not to.  It's usually a last resort.

* Yes.  I think everyone in this room has probably smacked.   They push
you too far sometimes.   You just try and be reasonable and it doesn't
work.
[…]
* Nobody wants to smack their children.  That's the thing.   The majority
of people aren't wanting to do it.   It is the last resort.    And it is
when you've come to the end of your tether.  It's really stressful.  It
is stressful.

Peer group, Edinburgh, Females, C2DE

Despite talk about ‘needs’ - which may tell us more about parents’ need to offer moral
accounts of parenting - the important point to appreciate here is that, with a handful of
possible exceptions, most parents who smack do not do so out of a positive conviction that
the practice is ‘for the good of the child’ but out of a sense that they have run out of other
options. As we shall see later, however, there is a much more principled commitment to the
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idea that parents should be free to choose how they discipline their children – and this poses
a much greater attitudinal obstacle to the proposed legislation.

3.3.3 ‘You lose it sometimes’: smacking and stress
While the discussion so far has centred on the child’s behaviour, several of those we
interviewed were willing to admit that other stresses and pressures also influence their use of
smacking and other disciplinary techniques – in other words, it’s not just what the child does
but how the parent is feeling.

*A lot comes from how you feel at the end of the day, if you are really
tired sometimes you get wound up with them and so maybe do go over the
top with their punishments.

Focus group, Glasgow, Males, C2DE

*I think it’s right what you said as well, if you are having a
particularly lousy day, a lot is to do with how you are feeling at the
time.

Peer group, Glasgow, Mixed, ABC1

*I felt guilty as well.  The shifts have got a lot to do with it.  I work
weekends.  12 hour nightshifts and that, and I find Monday morning, I’m
tired, and I’m kind of stressed out, and the bairns are playing up, and I
say, “Don’t get them near me.  Keep them away”.

Focus group, Dundee, Males, C2DE

* This is terrible but when I'm stressed.  You know what I mean ... you
snap easier.  And that's not my son's fault.  So I try not to.  But I
have.

Peer group, Edinburgh, Females, C2DE

* You know, if I'm really wound up, say I've had a bad, like I did
yesterday, it was a terrible, terrible day I had yesterday, and the kids
are all at me, and I just lost the plot. I really lost the plot. And then
I feel terrible after it and I says, I shouldn't have done that, but it's
got to be done, or else the kids will walk all over the top of you,
definitely.

Depth interview, Glasgow, Female (single parent), C2DE
3.4 Parental reactions to smacking

On a related theme, it is worth noting that, despite feeling that their children sometimes
‘need a smack’, parents often feel guilty or upset at having actually smacked them. There
was some suggestion from the interviews that such feelings were especially strong among
mothers – though this may reflect differences in the way that males and females tend to talk
about the issues.

* I could put my hand on my heart and say, I’ve never smacked them, and not
regretted it after.  I’ve always felt that I’ve failed, if I’ve smacked, right, because.  Not
because I’ve lost it.  Well, probably because I have lost it, and that’s why I’ve
smacked, you know what I mean, but it’s like.  […] Not so much now, because
they’re older, and you don’t need to but, I think to myself, well I maybe should have
done that different, or maybe I should have handled that different.  You know what I
mean.

*Do you not think it’s part of being a mum? You like beating yourself up
about everything you do though?
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Peer group, Dundee, Females, ABC1

* It makes me feel really guilty. I’m quite a big lad eh?  I’ve got quite a big pair of
hands, so if I was to smack them, I would knock them next door so I’m always
saying to my wife to do it but she never does!  I’m always wary of smacking them -
I’m not saying I’ve never smacked them, I think I’ve smacked them about three times
but every time I do it, I feel guilty.  You get to a point
though that you just break.

Peer group, Borders, Mixed, C2DE

3.5 ‘Smacking for other people’: parenting in public
We noted earlier that parents are probably increasingly reflexive about and preoccupied with
their own parenting skills and that they feel scrutinised by others, especially when dealing
with issues of discipline in public places. Often this acts to inhibit the use of smacking –
many of those interviewed indicated that they would be reluctant to smack their child
because of concern that other people would disapprove or even intervene.

*Interviewer: Is there a difference between how you manage things in the house,
and how you manage things in public, with the boys?

*Yes, obviously.  I mean, I’m not going to smack them in public.

* Interviewer:  You wouldn’t?

*No.

* Interviewer:  Why not?

*Again, it’s not socially accepted.  Somebody would maybe intervene, and
maybe assault you.

Depth interview, Edinburgh, Male, C2DE

On other occasions, however, as in the following examples, a sense of external scrutiny may
encourage the use of smacking. Again, the themes of both accountability and anxiety are
evident here.

*I’ve seen me smacking one or other of my children, for other people.
You think, folk are looking at us, and they think that I’m not
disciplining them.

Peer group, Dundee, Females, ABC1

* My wee boy doesn't take that many tantrums, but people look at me like
I'm a bad mother, because my child's taking a tantrum.   He wants
something and I'm not giving him it.  And he'll be lying on the floor and
I just ignore him.  Because I think to respond to it, is just ...

Interviewer: So who are these people who look at you?

* Older people.

* Old ladies.   You hear them saying something like that bairn should be
smacked.
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* Tut tutting, shaking the head.
Peer group, Edinburgh, Females, C2DE

We return to this theme below in relation to the proposed legislation. For the time being, it
may be sufficient to make the point that parents often already feel judged and scrutinised
when dealing with their children’s difficult behaviour in public places. The proposed
legislation, as we shall see, has the potential to contribute to that feeling.

3.6 Alternatives to smacking
It was indicated earlier that smacking was generally seen as a tactic of last resort. Among the
more common alternative strategies discussed by parents were distraction (especially for
very young children), the rewarding of good behaviour, reasoning, withdrawal of treats or
‘grounding’.
There was also discussion of alternative forms of physical chastisement, which might be less
visible, especially in public.

*I remember my mum used to do it to my younger brothers and that.  And
she used to walk along and nip their hands.   Or nip their finger.
She used to say "I’m amazed that my son has got the power of his right
hand", because she used to squeeze it that hard!

Focus group, Edinburgh, Females, ABC1

The question of alternatives to smacking and, in particular, the appropriateness of different
strategies for children of different ages will be explored in greater detail in the main report.
There was also discussion about the potential harmful consequences of some non-physical
responses, such as a parent threatening to leave or to send the child away.

* I’m in charge of a bad children’s home in _____ and one day I was
in ____ and the mobile phone goes off and it was an emergency at the
bad children’s home.  We’ve always said "you’re going to the bad boys
home" but I turned round and the kids are screaming their heads off
thinking "this is it, I’m going to the bad boys home".  It does actually
make you aware of what you’re saying to them.  You would have no idea
what’s going on in their wee minds because you threatened them in the
past about something and their minds are working overtime.

Peer group, Borders, Mixed, C2DE

Several participants contrasted the ‘short, sharp’ character of a smack with the potential for
lasting psychological damage from some non-physical punishment.

* I would rather skelp a bairn because the way some folk speak to their
bairns, to me it’s worse than giving a smack.  A smack looks worse but
the way some folk speak to their bairns, it’s awful.

Peer group, Borders, Mixed, C2DE

*I think sometimes like the mental…  The mental thing that you do to
attack could be worse than smacking them.

Peer group, Dundee, Females, ABC1
3.7 
3.8 Age and appropriateness of different strategies

Among those who felt that smacking was a justifiable method of disciplining children, there
was a range of opinion about the appropriateness of its use for children of different ages. In
general, though, there was relatively little support for smacking either very young or older
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children. Indeed, most people saw smacking as a useful and appropriate strategy only within
a relatively narrow age band.
Below the age of 18 months or so, most parents argued that there was little point in
smacking a child, as it would not be capable of understanding, and that there would be little
need – except perhaps to signal danger.
Above a certain age (which varied, from 4-5 up to 8-9), smacking was also widely seen an
inappropriate, for a variety of reasons. First, the child should be capable of reasoning and,
therefore, alternative approaches should be possible. Secondly, the child would be capable
of understanding the meaning of violence – and would, therefore, interpret a smack very
differently. Finally, some parents argued that to smack an older child would be embarrassing
or humiliating.

* Maybe they should make a law that you’re not allowed to smack at the wrong age
because the age that a little smack, and it’s a little smack that I’m
talking about, is useful is maybe 2-4 years old.  And then once they’re past that age,
that’s when you should start being able to speak to them because they can
understand.

Peer group, Borders, Mixed, C2DE

* I can’t remember (being smacked).  I think it’s because you normally smack a child
between the ages of three and five.  Because under three they’re too
young.  And when they get to five or six, they can understand when you
give them a row.  So you stop smacking then.  So if you’re getting
smacked in between those ages, you’re going to forget when you’re older.
Because you can’t remember anything.

Peer group, Edinburgh, Females, C2DE

*Younger kids benefit from a smack as they get older deprivation of
something they like works better.

Peer group, Glasgow, Mixed, ABC1

3.9 Tensions and contradictions
It is important to appreciate that parental views of the appropriateness and effectiveness of
smacking are by no means always internally consistent. Two particular tensions are worth
mentioning.
First, although many parents argue that sometimes children simply ‘need a smack’, either
because of the seriousness or the persistence of their behaviour, almost all are opposed to the
idea of anyone else (such as nursery staff, friends or even close family) administering that
sanction.
Secondly, in seeking to draw the line between appropriate and abusive chastisement, parents
often refer to the need for smacking to be ‘controlled’, ‘measured’ and not done ‘in the heat
of the moment’. At the same time, however, many struggle with the idea of using physical
chastisement in a calculated and deliberate fashion – for example, explaining to the child
what is going to happen and why, in advance of the physical punishment itself.
These themes will also be explored further in the main report.

4. Awareness and views of the legislation
4.1 ‘You cannae smack them once they turn three’: perceptions and
misperceptions
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At the time that the qualitative interviewing was carried out (in March and April 2002), there
was clearly a great deal of confusion about the current and proposed legislation. While many
parents were aware of a controversy about the law on smacking, most were extremely vague
about the details. A surprising number of those interviewed were under the impression that
the law had already been changed and that it was now illegal to smack children in general or
children of particular ages. The following exchanges are typical of participants’ responses
on this theme.

*Interviewer: what is the current law on smacking?

*It is not under three’s.  You’re not allowed to smack under three’s.  Or
is it over three’s?

*I don’t think you’re allowed to smack them at all.

*You’re not allowed to touch their head.  I know that.  But I would never
touch the head anyway.

*I think it’s over three.  So if they needed smacked before they were
three.   A smack on the hand.   After three, you can speak to them and
say "No you’re going in your room".

Focus group, Edinburgh, Females, ABC1

*I saw something the other day about … they’re thinking about bringing it
in so that you cannae smack a 2 year old.

* An under 3 year old.
[…]
I’m not sure what the legislation is just now.    Do you think you can (smack)?

*I think there is an actual law that says you cannot hit your children.

*I thought that was a law.

*Yes.  There is.

*No.  There isn’t.

*They’re talking about it.
Paired depth (couple), Highlands, C2DE

*I don’t think it’s actually law yet. I think they’re trying to bring it out. I don’t know if
it’s actually law already.

* I don’t think it’s actually out. And it’s all about not smacking them over the head.
You mustn’t.

Peer group, Edinburgh, Females, C2DE

Understanding of the legislative position had obviously been clouded, to some extent, by
media coverage of the court cases involving the school-teacher prosecuted for hitting his
daughter in a dentist’s waiting room and the French tourist found guilty of assaulting his son
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in Edinburgh. Despite the fact that both cases involved charges of assault, they tended to be
seen as examples of parents being prosecuted for ‘smacking’ and were commonly linked to
discussion of the legislation.

* I saw articles in the paper about 2 months ago about this guy in
Edinburgh.  It was terrible.  A French man on holiday in Edinburgh in
some restaurant.  I think it was a 4 year old and it was misbehaving
terribly.  So his father took him out of the restaurant onto Princes
Street ... I don’t think it was Princes Street ... and smacked him.  And
he was in jail for 2 days in Edinburgh.

* It makes you wonder about what you do.
Focus group, Inverness, Females, C2DE

Despite this final comment, perhaps the most significant thing about parents’ understandings
of the legislation is that most continued to smack, despite thinking that it was now illegal (at
least in certain situations). We return to this issue below.

4.2 Attitudes towards the proposed ban on smacking under threes
When the current situation and the proposed legislation were explained to them, a majority
of those interviewed were opposed to the idea of a ban on smacking under threes. What lay
behind the opposition to this idea?
We saw earlier that parents see themselves as having to cope with a range of different
pressures. There appeared to be some resentment that the Executive seemed to be adding to
those pressures rather than helping to relieve them. This had a number of aspects to it.
First, there was a widespread concern that the legislation would potentially criminalise
‘ordinary’, ‘caring’ parents who are already doing their best in often difficult circumstances.
Secondly and relatedly, it was argued that it would be better to put the resources into
positive provision for children and families and, in doing so, reduce the stresses that often
lead to problems.

*I think they would have been better putting their money in so that there
is somewhere for the children instead of telling people what most of them
know anyway
[…]
*What would the punishment be, it would be a charge and it is more stress
where if they put the money they are going to use into other things that
would help the parents

Focus group, Glasgow, Males, C2DE

* They’ve focused on this child smacking a lot.  I think, see if they
brought that out, see the people that beat their children, that are cruel
to them and all these horrible things that happen to kids, I think it
would make not an ounce of a difference and it would put further pressure
on families and it would throw in a dilemma that wasn’t there before.  I
think most people use it appropriately, and know when their child’s
personality or their age or what they’ve done, that comes in because
you’re good parents and you’re always changing when your child changes,
and you’re working along with it and, maybe we do make the odd mistake
thinking, I shouldn’t have done that, but you learn from it and adapt the
next time but, if they bring out a law, I think that will just leave
people with guilt and give people that give you dirty looks in Tescos and
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places.  That will give them something else to hang on to.  I think that
child smacking law would be a real injustice to families.
[…]
* I think, if they’re going to spend money on bringing in laws or ploughing money into
that, plough it into giving support to families and make sure that maybe.  Maybe
there is a bit more nursery, so mum can get 2 and a half hours peace and, maybe
when they come out, she’ll maybe have had a coffee and 2 hours of peace.  She’ll
maybe not lose the plot.  She’ll maybe not.  That’s not going to work for everybody
but, if they’re going to spend money and time, plough it into a good base for families
and for mums and maybe then we can move on, but to hold this flag and wave it
about and say, we will not have children smacked.  Feed them.  Make sure mum is
happy.  Make sure their heating is on and they’re fed and then maybe you can move
on from there.  That’s what I think.

Peer group, Dundee, Females, ABC1

* Instead of putting a ban on smacking, they should reduce the child care
costs.

* Because you're working and your wages aren't even covering child care
costs.
...
* And it's probably costing thousands and thousands to put in place,
including the research.  And you think they could have spent the money on
something a bit more worthwhile.  As you say, even if they'd put it into
education and things like that.

* And definitely child care.  So that people can work, because I work at
night.  It has to be a bar job.

Peer group, Edinburgh, Females, C2DE

A third line of argument was that the legislation was focusing on ‘the wrong people’ – in
other words, that the Executive should be finding ways of identifying and dealing with cases
of serious child abuse, rather than diverting resources into the policing of smacking.

*It’s annoying because what about these wee children that are starved to
death with cigarette burns all over them.

*Yes.  And you think ... get your act together.  Look at the real world
and what’s happening.

*Do you think it makes a difference?   Nobody’s going to make a citizen’s
arrest in Safeways.  Are they?   Or can you?  Are you allowed to?

Peer group, Edinburgh, Females, ABC1

In general, opposition to the idea of the ban appears to be based less on a principled defence
of smacking than on a commitment to the idea that parents should be largely free to decide
how to bring up their own children. While it was accepted that there should be limits to that
freedom, and there was concern to prevent ‘real abuse’, most parents simply could not make
a connection between the use of a ‘wee smack’ and a need for legislation.

*I would hate them to tell me how to bring up my kids and tell me what I
can and can’t do.  I know for a fact that I do not hurt them.  if I want
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to give them a wee smack it should be up to me and I know how far I can
go.  That would be it a smack, but they should not say I can’t do it.
But at the same time I can see it both ways.  I can, because I think the
kids can’t face up to an adult, but I would not hurt my kids, but there
are parents who would.

Paired depth (couple), Edinburgh, ABC1

*If they say that that's the law, you're not allowed to smack your kids.
What you do inside your house ... as long as you're not physically or
mentally torturing them.   I don't think they can tell you what to do.

*Interviewer: They can't tell you or they shouldn't tell you?

*Cruelty to children.  But I don't think they can tell you not to give
them a smack on the hand.

Peer group, Edinburgh, Females, ABC1

* I think the law should be based on common sense.  Common sense tells
you that if a kid is being abused - you know the difference between a
smack and abuse.  There's loads of kids who are being abused and nobody
knows because it's done behind closed doors.  They should spend more time
with that sort of thing than innocent folk who either get angry and they
might be wrong, who will smack their kids but it has no lasting affect.
[...]
* Do you not think the law is hitting the wrong folk anyway.  They're not
putting it in for decent, upstanding folk who are considering the law
because you get the folk who beat their kids up, they don't care what the
law says because they're breaking it anyway.

Peer group, Borders, Mixed, C2DE

The proposed legislation was also criticised on other grounds – for example, for the arbitrary
character of the age cut-off, and on the basis that it would be unworkable, that it would place
impossible demands on the police and social work departments, and that it would have no
impact on those people who genuinely pose a risk to their own children.

* I don’t know if it can be straight across the board like that.  And how
do you know?   You can’t come into people’s houses checking.   If you’re
smacking, they’re not going to be any the wiser to be honest.   How do
you know?   As soon as they turn three, now it’s time to start smacking
them?  Because some kids are doing a lot more early on.  I mean it’s like
walking.  Some start at 9 months.  Some start at 18 months.
[…]
* Abuse is happening behind closed doors.  And it's not even getting picked up, is it?
For someone to be fined or arrested for smacking a child in public, when they've
done something that is life-threatening.  How can that be justified?

Peer group, Edinburgh, Females, C2DE

* The rights or wrongs of the legal system couldn't cope with it.

* I think it would be difficult to police.

* It'll be all the wrong folk who will get done.
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* I don’t think the police could cope with that.  You imagine that lassie
in the supermarket there, they might have had about 20 phone calls about
that.  The police have got to go there to deal with someone smacking
their kid when somebody else is shoplifting or breaking into a house and
assaulting old folk.

* It would always be lumped onto the social work anyway and they can’t
get their social workers to cope with what they’ve got.  I can see the
thinking behind it but it’s not feasible.

Peer group, Borders, Mixed, C2DE

*If they were going to do anything. If the Social Work Department has to
investigate every parent that smacks a child, nobody would get anything
done, and none of the children that needed help would get it, would they?
 I mean, you can’t. I don’t think you can enforce that.  It’s a waste of
the Scottish Executive time.

Peer group, Dundee, Females, ABC1

*I work in the Co-op.  And kids are running about all the time.  And you
hear them giving them ... "wait till you get home boy” or whatever and
then they take the punishment at home.  Whatever their punishment may be.
 But they’re not doing it in public.  So they’re just taking it away from
one place and putting it in another.

Focus group, Highlands, Males, C2DE

4.3 Perceptions of how a ban would affect parental behaviour
We have already seen that a majority of those interviewed indicated that they smack their
children at least occasionally and also that many parents believed that smacking was already
illegal, at least for children of certain ages. This suggests that, in the short-term at least, one
should not expect to see a direct link between legislation and behavioural change.
When asked explicitly whether the introduction of legislation would affect the way they
dealt with their children, most parents said no – although some did indicate that it would
make them less likely to smack their child in public. As we have seen, this would probably
represent an extension of what currently happens, since it appears that, despite parents’
perception that most other parents smack their children, many already feel uncomfortable
doing so outside the privacy of their own home.

4.4 Attitudes towards other aspects of the legislation
There was far greater support for the other aspects of the legislation – i.e. the proposal to
make it unlawful to shake, strike around the head or strike with an implement a child of any
age. In only a handful of interviews was any opposition to these proposals voiced, usually
framed around problems of definition (e.g. what constitutes shaking?) or consistency (is the
use of a slipper really worse than the use of a hand?).
There is little doubt that these behaviours chime much more closely with most parents’
views of what constitutes abuse and, as such, are much less controversial as the subject of
legislation and policing.
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5. Conclusions
What can we conclude from this brief reading of the key themes from the qualitative stage?
• It is clear that many parents feel that they are dealing with a range of pressures and that

the task of parenting and disciplining is seen as more difficult than for previous
generations.

• Attitudes towards parenting and discipline do appear to be changing, and most people
believe that the use of physical chastisement is both less common and less severe than in
the past.

• Having said that, most parents do still smack at least occasionally, and believe that most
other parents do the same. As such, smacking is still deeply embedded in parenting
culture and practice.

• Parents are most likely to relate examples of smacking to signal danger and return to
such examples repeatedly in discussions about the appropriateness of legislation.

• But smacking is also defended as a tactic of last resort, when the persistence rather than
necessarily the seriousness of behaviours needs to be challenged.

• In general, parents do not have a strongly principled positive commitment to smacking
as a form of discipline. Most parents concede that there are better ways of dealing with
most situations and many feel guilty or upset after using it.

• It is clear, however, that there is a strong commitment to the idea that parents should be
largely free to decide how to bring up their own children. While recognising the need to
prevent ‘abuse’, most parents do not make a connection between smacking and abuse
and are resistant to the idea that their behaviour needs to be subject to regulation.

• Although most of those interviewed were opposed to smacking very young children
(typically, those under 18-24 months), there was still widespread opposition to the idea
of a ban.

• Parents argued that such a step would criminalise ‘ordinary’ parents and that it would be
better to channel resources into policies that would relieve some of the pressures on
parents – e.g. by providing childcare and other support services.

• There was some evidence that the introduction of a ban might reinforce an existing
reluctance on the part of parents to smack their children in public places, but most were
insistent that they would continue to smack in their own homes if they thought it
appropriate.

• Although many of those interviewed thought a ban was already in place, this seemed to
have little direct bearing on their behaviour.

• There was much wider support for the other aspects of the legislation - relating to
shaking, hitting around the head or use of an implement – since parents were much less
likely to use such methods and saw them as more clearly ‘abusive’.

• Overall, the proposed ban appears to leave parents feeling that their capacity to control
and discipline their children is being reduced at a time of heightened expectation that
they will do so effectively and without positive alternatives being offered in place of
smacking.

• In conclusion, perhaps the key message here is less to do with the content of the
legislation (relatively few parents say they would smack very young children in any
case) but in terms of how it is presented and explained to parents – i.e. in a way that
acknowledges the difficulties and pressures faced by contemporary parents and which



Parental views on physical chastisement – preliminary qualitative analysis19

NFO System Three

situates issues of discipline in the broader context of support for families and questions
of work-life balance.

5.1 
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Introduction

1. Alongside the scrutiny of several major Bills, the Committee this year has also
progressed a substantial inquiry and considered a wide range of petitions and
secondary legislation.

Inquiries and Reports

2. Since May 2001, the Committee has been conducting a major inquiry into the
Crown Office and Procurator Fiscal Service.  The inquiry remit is “To investigate
whether the resources available to the Crown Office and Procurator Fiscal Service,
including numbers of staff and the experience levels of senior prosecutors, are
sufficient to meet its stated aim of thorough, critical and accurate investigation,
preparation and presentation of cases, while having sensitivity to the needs of
victims and witnesses.”

3. The Committee has taken extensive evidence including from the police, voluntary
organisations and individual victims of crime and their families.  The Committee also
visited large and small Procurator Fiscal offices throughout Scotland to talk in depth
to staff.  The Committee’s report will be published later this year.

Bills

4. The Committee was lead committee on the International Criminal Court
(Scotland) Bill (which allows for the prosecution in Scotland of crimes of genocide,
war crimes and crimes against humanity) and the Sexual Offences (Procedure and
Evidence) (Scotland) Bill  (which prevents the cross examination of witnesses by the
accused in sexual offence trials and regulates the evidence which can be led in such
cases).  The Committee also acted as the Stage 2 Committee for the Protection from
Abuse (Scotland) Bill, the Parliament’s first Committee Bill.

5. The Committee is lead committee for the Land Reform (Scotland) Bill, which
introduces new provisions relating to public access to land for recreation, and
establishes a community and crofting community right to buy land.  The Committee
took extensive evidence at Stage 2 including a visit to estates in Lewis and a
meeting in Inverness. Stage 2 of the Bill will be completed during summer/autumn
2002.

6. In May, the committee began consideration as lead committee of the Criminal
Justice (Scotland) Bill, a wide-ranging piece of legislation dealing with such subjects
as protection of the public from serious sexual and violent offenders, victims’ rights,
youth crime and the physical punishment of children.  Consideration of this Bill will
continue throughout 2002.

Subordinate Legislation

7. The Committee reported on 9 negative statutory instruments and 5 affirmative
statutory instruments. In November 2001, the Committee considered 2 instruments
which would have increased the jurisdiction limits relating to small and summary
claims in the Sheriff Court.  Considerable concern was expressed to the Committee
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about the lack of consultation on these instruments and, having heard the
Committee’s concerns in debate, the Executive agreed to withdraw the instruments
for further consideration.

Petitions

8. The Committee has considered 6 petitions on subjects including the legal
recognition of humanist marriage ceremonies and freemasonry in the judiciary.  The
Committee is continuing detailed consideration of a petition calling for civil justice for
asbestos victims and is in correspondence with the Lord President and legal
organisations about the scope for changes to court procedures to speed up
consideration of these cases.

Other work

9. The Committee has contributed to the scrutiny of European Documents and
continues to be involved in the progress of a proposal to harmonise family law in
relation to parental responsibility for children.

10.  Members of the Committee have visited a number of penal establishments: HMP
Kilmarnock, HMP and HMYOI Cornton Vale and HMYOI Polmont.

11. The Committee met senior members of the judiciary on a fact-finding visit to the
Supreme Courts in Edinburgh.

Meetings

12. The Committee met 43 times from 12 May 2001 to 11 May 2002.  Of these
meetings, 2 were entirely in private, and 37 were partly in private.  Of the 39
meetings held wholly or partly in private, of the items taken in private, 24 were to
consider lines of questioning for witnesses, 14 were to consider draft reports,
3 were to consider the appointment of an adviser, 10 were to consider future
business and 1 was to consider witness expenses.

13. The Committee held 2 meetings outwith Edinburgh, at Inverness Town Hall and
Langs Hotel, Glasgow.  The remainder of the meetings were held in Edinburgh.

Committee Office
May 2002
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Stage 1 Report to the Justice 2 Committee on the Criminal Justice (Scotland)
Bill

The Equal Opportunities Committee reports to the Justice 2 Committee as follows—

Introduction

1. The Criminal Justice (Scotland) Bill1 was introduced in the Parliament on 26
March 2002 by the Minister for Justice.  The Equal Opportunities Committee has
considered this Bill and, under Standing Order Rule 9.6.3, reports its views to the
Lead Committee.

2. At its meeting on 11 June 2002, the Committee considered written evidence from
the Minister for Justice, the Equality Network, the Children are Unbeatable
Alliance and the Global Initiative To End All Corporal Punishment Of Children.

Mainstreaming Equality

3. The Committee has agreed to adopt the following definition of “mainstreaming”:—
“‘Mainstreaming’ equality is essentially concerned with the integration of equal
opportunities principles, strategies and practices into the every day work of
Government and other public bodies from the outset, involving ‘every day’
policy actors in addition to equality specialists.”2

4. The Committee has commissioned further research on how to ensure equality is
mainstreamed into all aspects of Parliamentary activity.  As an interim measure,
the Committee has agreed that, as a minimum level of scrutiny of all legislation, it
will ask the relevant Bill sponsor the questions set out in Appendix 2.  These
questions were submitted to the Minister for Justice on 16 April 2002 together
with additional questions (Appendix 3) and the Committee welcomes the
Minister’s detailed response which is reproduced at Appendix 4.

Scope and Policy Intent

5. The Committee welcomes the stated aims of the Bill and particularly commends
the aim to increase protection of more vulnerable members of the community:

The overall aim of this Bill is to improve the Scottish criminal justice system.
Within this overall aim the purposes of the provisions are to increase public
protection including protection of more vulnerable members of the community
such as women and children, promote effective sentencing, maintain an
efficient criminal justice system and keep the law up to date.3

6. The Committee recognises, however, that the Bill covers a wide range of issues
within the Criminal Justice system and will, therefore, potentially have a wide
range of impacts.

                                           
1 Criminal Justice (Scotland) Bill, SP Bill 50
2 EOC/CRE document – Questions on Mainstreaming
3 Memorandum to the Equal Opportunities Committee by the Justice Minister



2

7. The Committee, therefore, regrets that the Minister has not provided a more
detailed response to the Committee on the differential impacts on equality groups
of the available options since, as the following shows, he has clearly recognised
that there are differential impacts:

However, there will be some differential impacts on equality groups as a result
of the Bill because of the fact that offenders are predominantly male while
different groups are more likely to be victimised in different types of offending,
for example sex offending predominantly has female victims.4

Consultation

8. The Committee notes that the Scottish Executive has consulted widely on ‘the
main topics in the Bill’ and welcomes the inclusion in these consultation exercises
of key equality groups.  The Committee also commends the Scottish Executive’s
responsiveness to the feedback received from key groups in the development of
the policy on victim statements:

… as a consequence of the input from Equality Network we have included
same sex partners in the legislation.  In response to the Commission for
Racial Equality we will also include racial offences in the pilots of the scheme.
Additionally, as a result of the consultation process, the Scottish Executive
has decided to include children over 14 years in the pilot schemes.5

9. A concern remains, however, at the decision not to put ‘the more minor or
procedural amendments out to consultation’ as ‘it was not felt necessary’.  A key
reason for widespread consultation is to identify impacts on all communities and
‘minor amendments’ can often have major impacts.  In cases where it is not felt
necessary to consult widely, it would be instructive for the Scottish Executive to
outline the basis on which the decision was taken.  The Committee accepts,
however, that the consultation processes for this Bill were carried out before the
revision of the Scottish Executive’s Good Practice Guidance on Consultation and
in some cases before the original guide was introduced.

Mentally Disordered Offenders

10. The Committee notes the Scottish Executive assertion:
The key considerations for the high risk offenders proposals are therefore to
establish the nature of the offender’s mental disorder and the extent to which
it contributes to the offender’s risk to the public at large.  In this respect each
offender will be dealt with based on the circumstances of the case and not on
issues such as gender or ethnicity.6

11. However, if, as research cited by the National Schizophrenia Fellowship
suggests, there is a link between ethnicity and mental health diagnosis and
treatment, this is clearly an issue of relevance to the provisions of this Bill.  Whilst
it is clearly not a policy intent of the Bill to have this impact, it may well be an
unexpected outcome.  This being the case, the Committee would welcome an

                                           
4 Ibid
5 Ibid
6 Ibid
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undertaking from the Scottish Executive that the implementation of the Bill’s
provisions will be monitored for specific and disproportionate adverse impact on
black and minority ethnic communities.  In view of the Minister for Justice’s
assurances (see Risk Management Authority (RMA) below) such monitoring
could reasonably be expected to form part of the Risk Management Authority’s
requirements under the Race Relations Act 1976 (Statutory Duties) (Scotland)
Order 2002.

Risk Management Authority (RMA)

12. The Committee welcomes the Minister’s assurance that the RMA will be
expected to act as if the Race Relations Act 1976 (Statutory Duties) (Scotland)
Order 2002 applied to it until such times as it can be listed in Schedule 1A to the
Race Relations Act 1976.

Victims’ Statements

13. The Committee notes the Scottish Executive assertion that there are clear
difficulties in being too explicit about who may have the right to give a statement
on behalf of a victim and the Committee welcomes the policy intent that all
victims eligible to give a statement will have assistance to do this if they wish.
The Committee also welcomes the Scottish Executive intention to amend the Bill
to grant powers to Ministers to extend the list if necessary following the pilots.

14. However, the Committee feels that there should be provision included on the face
of the Bill for a recognised advocacy service or similar designated person to
make a statement on behalf of a victim.

15. With respect to the provision of human or mechanical aid in the case of a lack or
deficiency in a faculty of communication (Section 14(7)), the Committee
welcomes the policy intent to ‘enable all victims who are eligible to make a
statement to be able to do so’.  The Committee further recognises that detailed
arrangements for making statements have yet to be developed and would
welcome the opportunity to review the arrangements once they have been
developed.

Sexual Offences

16. In its submission to the Committee, the Equality Network (Appendix 5) raises
issues of discriminatory treatment of gay men under the current criminal justice
system:

… there continues to be discrimination in the treatment of consensual sexual
acts which take place, for example, in a park after dark, because of the
existence of the statutory offence only for acts between men, and so section
20 may have indirect discriminatory effect.  The solution to this is to amend
the sexual offences legislation itself to eliminate the sexual orientation
discrimination.7

                                           
7 Submission from the Equality Network
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17. This is reflected in the definitions of “sexual offence” as contained in section 210A
of the Criminal Procedure (Scotland) Act 1995, which is the source used for the
definition of a sexual offence for the purposes of the Criminal Justice (Scotland)
Bill.  This being the case, the Criminal Justice (Scotland) Bill would appear to add
to discrimination which is already there.

18. The Committee welcomes the information that the Scottish Executive and the
Home Office are undertaking a joint review of the Sex Offenders Act 1997 which
would appear to use the same set of definitions of sexual offence.  The
Committee further recognises that there are advantages in maintaining
consistency in definitions. However, the Committee is concerned that this
consistency is currently being maintained at the price of continuing discrimination.

Physical Punishment of Children

19. The Committee recognises the issues raised by the Children are Unbeatable
Alliance (Appendix 6) and the Global Initiative To End All Corporal Punishment Of
Children (Appendix 7) in their submissions to the Committee in respect of the law
in relation to the physical punishment of children.

20. The Committee notes and commends the policy intent both to clarify the law and
to increase the protection of children afforded by the law.
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Appendix 1 – Extract from the Minutes

EO/02/11/M

EQUAL OPPORTUNITIES COMMITTEE

EXTRACT FROM MINUTES

11th  Meeting, 2002 (Session 1)

Tuesday 11 June 2002

Present:

Kate Maclean (Convener) Mrs Lyndsay McIntosh
Mr Michael McMahon Gil Paterson
Cathy Peattie Elaine Smith
Mrs Kay Ullrich

Apologies: Tommy Sheridan, Jamie Stone

Criminal Justice (Scotland) Bill (in private): The Committee agreed a draft report
as amended.

Jim Johnston
Clerk to the Committee

Tel: 0131 348 5211
email: james.johnston@scottish.parliament.uk
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Appendix 2 – Policy and Legislation Questions

Equalities Checklist

Introduction

The Equal Opportunities Committee of the Scottish Parliament has endorsed the
following checklist it wishes to be used when considering any policy or legislative
issue.

It is important to bear in mind that the definition of equal opportunities in the Scotland
Act 1998 is as follows:

“the prevention, elimination or regulation of discrimination between persons
on grounds of sex or marital status, on racial grounds, or on grounds of
disability, age, sexual orientation, language or social origin, or of other
personal attributes, including beliefs or opinions, such as religious beliefs or
political opinions.”

It is therefore expected that ALL of these areas should be considered when using
this checklist.

Please note that this is not meant to be all encompassing guidance on equalities
proofing, but it is recommended that this be the minimum standard to be attained.

What is Mainstreaming8

• “ ‘Mainstreaming’ equality is essentially concerned with the integration of
equal opportunities principles, strategies and practices into the every day
work of Government and other public bodies from the outset, involving ‘every
day’ policy actors in addition to equality specialists. In other words, it entails
rethinking mainstream provision to accommodate gender, race, disability and
other dimensions of discrimination and disadvantage, including class,
sexuality and religion.

• It is a long-term strategy to frame policies in terms of the realities of people’s
daily lives, and to change organisation cultures and structures accordingly. It
puts people, and their diverse needs and experiences, at the heart of policy-
making.

• It leads to better government through better informed policy-making and a
greater transparency and openness in the policy process and helps to tackle
democratic deficit by encouraging wider participation in the policy process
through effective consultation mechanisms.

• As a process it tackles the structures in society which contribute to, or sustain,
discrimination and disadvantage.

                                           
8 EOC/CRE document – Questions on Mainstreaming
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• The application of a mainstreaming approach can avoid the adoption of
policies and programmes which replicate discrimination and exacerbate
existing inequalities.

• Mainstreaming complements lawful positive action designed to address the
historic and current impact of discriminatory structures and practices.”

Questions to Consider when equality proofing

1. What is the policy for? Who is the policy for? What are the desired and
anticipated outcomes?

Does the policy properly consider the needs of diverse groups of women and
men? Remember that members of the same social group may have different
needs; and that some people face multiple discrimination, for example, ethnic
minority women.

Have equalities dimensions been explicitly addressed?

Keep in mind the goals and outcomes of policies can either perpetuate or
overcome existing inequities between women and men and amongst different
social groups.

2. Do we have full information and analyses about the impact of the policy
upon all equalities groups? If not, why not?

Is the data you have been provided with broken down by gender, race and
disability?

Assume that there is an equalities impact then look for information to prove or
disprove that assumption

Who has been consulted? There is a need for both experts and ‘ordinary’
voices to be heard. Has the fact that it is harder for some groups than others to
speak out been taken into account?

3. Has the full range of options and their differential impacts on all equality
groups been presented?

What is the impact of values, assumptions and stereotypes on the options
presented and the options favoured?

How might your own values, opinions and experiences influence your
understanding of the issue?

4. What are the outcomes and consequences of the proposals? Have the
indirect, as well as the direct, effects of proposals been taken into
account?
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5. How have the policy makers demonstrated they have mainstreamed
equality?

6. How will the policy be monitored and evaluated? How will improved
awareness of equality implications be demonstrated?
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Appendix 3 - Letter to the Minister for Justice

Jim Wallace MSP
Minister for Justice
The Scottish Executive
S1/10
Saughton House
Broomhouse Drive
Edinburgh
EH11 3XD

Room 2.8
Committee Chambers

George IV Bridge
Edinburgh
EH99 1SP

Tel: 0131-348-5213
Fax: 0131-348-5600

Minicom: 0131-348-5415
kate.maclean@scottish.parliament.uk

April 2002

Equal Opportunities Committee – Criminal Justice (Scotland) Bill

The Equal Opportunities Committee, as part of their work on mainstreaming equality
has agreed the structured scrutiny of all Bills. I am therefore writing with a request for
further information on the Criminal Justice (Scotland) Bill.

Given that the Bill Team may have, to date, been working on the original set of 6
questions, these would be an acceptable starting point for the discussion, and are
reproduced as Annex A. If the Committee Clerks could receive a reply by noon on 3
June 2002 it can be circulated to Members to inform the discussion on 11 June 2002
thus further assist the production of a Committee contribution to the Stage 1 Report.

An initial analysis of the Bill has also raised some specific issues the Committee
would wish to receive further information on, within the same timescale, and these
are set out below.

Consultation approaches
Given recent assurances from the Minister for Finance and Public Services,
regarding an inclusive approach to consultation what explanation is given for the
contrast between those consultation approaches detailed in paras 57, 81 and 108 of
the Policy Memorandum and the one detailed in para 5 which states “Both White
Papers were circulated widely to parties whom it was considered would be interested
in the proposals contained in the Papers”.

Mentally disordered offenders
Related to the above, I note that the Glasgow Association for Mental Health, National
Schizophrenic Fellowship (Scotland) and the Scottish Association for Mental Health
appear to have been respondents to the original MacLean Committee. However, as
the National Schizophrenia Fellowship (amongst others) point out:

“Studies relating to the UK have found that a disproportionately high number
of people of Afro-Caribbean origin receive a diagnosis of schizophrenia and
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also of drug-induced psychosis. People of Irish extraction have a high
incidence of diagnosis across the total range of mental health issues.
Differences in the treatment of people from black ethnic minorities include the
following. A person from the black Afro-Caribbean community is more likely
than others to be:

• referred to a psychiatrist
• admitted to hospital under a section of the Mental Health Act
• given higher doses of neuroleptic drugs
• given drugs by depot injection
• given electro-convulsive therapy (ECT)
• denied psychotherapy and alternative treatment
• subjected to restraint.”

The provisions in the Bill would therefore not appear to adequately address concerns
over the already higher than expected sanctions applied to black and ethnic minority
groups in this area.

Risk Management Authority (RMA)
The Committee were reassured at their meeting on 26 March 2002 that Agencies of
the Scottish Executive are to be considered as coming under the aegis of the
Executive for the purposes of their being subject to the duties of the Race Relations
Act 1976 (Statutory Duties) (Scotland) Order 2002, even without being cited in
Schedule 1A of the parent Act.

What do you consider the situation to be in regard to the establishment of the RMA?

In addition, in the light of previous Scottish Executive commitments in respect of
public appointments, what provisions will be applied to Sch.2  3(1) “The Authority
consists of such members (including a convener) as the Scottish Ministers may
appoint”.

Victims statements
Para 63 of the Policy Memorandum states that it intended that victims of “non-sexual
crimes of violence; crimes of indecency; domestic housebreaking and racial
offences” will make statements

How does the use of “racial offence” compare with the Scottish Executive agreeing
with the Macpherson definition in the Stephen Lawrence Inquiry that ‘A racist
incident is any incident which is perceived to be racist by the victim or any other
person’?

Similarly, para 64 states that Section 14 gives the right to make a statement to the
primary victim, only transferring the rights in certain circumstances. There appears to
be no provision for persons other than those defined in 14(10) to make statements
on behalf of a living witness or, similarly, for advocacy for the victim by community or
victim support groups.

The provisions for a human or mechanical aid in 14(7) seem to be helpful, although
there is no guarantee for provision of such support services on the face of the Bill, in
the “administrative arrangements” detailed in para 67 or recent statements by the
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Scottish Executive Translation, Interpreting and Communications Support Services
Framework Group.

Sexual Offences
The Bill refers to sexual offences as defined in section 210A of the 1995 Act and
page 7 of the Explanatory Notes lists that definition.  I note that there are issues in
relation to that definition, including the apparent gender bias shown in, for example,
the detailed references to offences against women and girls but no similar mention of
offences against men or boys.

I recognise that this is a short timescale. If there are any queries from your officials
perhaps they could contact Richard Walsh, Senior Assistant Clerk to the Committee,
in the first instance.

As ever, a copy goes to the Clerks of the Equal Opportunities Committee and the
Justice 2 Committee.

Kate Maclean
Convener
Equal Opportunities Committee
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Appendix 4 - Memorandum from the Minister for Justice – Response to the
Committee

Deputy First Minister & Minister for Justice
The Rt Hon Jim Wallace QC MSP

Kate Maclean MSP
Convener
Equal Opportunities Committee
The Scottish Parliament
EDINBURGH
EH99 1SP

St Andrew’s House
Regent Road
Edinburgh EH1 3DG

Telephone: 0131-556 8400
scottish.ministers@scotland.gsi.gov.uk
http://www.scotland.gov.uk

Our ref:

May 2002

CRIMINAL JUSTICE (SCOTLAND) BILL

Thank you for your letter of 16 April requesting further information on the Criminal
Justice (Scotland) Bill.

The Criminal Justice (Scotland) Bill contains a wide range of provisions which aim to
improve the Scottish criminal justice system.  The provisions will increase public
protection including protection of the more vulnerable members of the community
such as women and children, promote effective sentencing, maintain an efficient
criminal justice system and keep the law up to date.

Your letter states that the framework of the six questions would be an acceptable
starting point for the Committee’s discussion.  The Scottish Executive’s response is
set out in the attached Memorandum.   This Memorandum also includes responses
to your specific questions on the provisions in the Bill.  I hope this is helpful to the
Committee and that it will assist both the Scottish Executive and the Parliament to
progress their shared agenda.

The Scottish Executive shares with the Parliament and the Equal Opportunities
Committee a strong and clear commitment to equality.  The Scottish Executive’s
approach is outlined in its Equality Strategy, published in November 2000.  The
strategy is based on research, consultation and expert advice and is underpinned by
mainstreaming.  This is a long term approach, which recognises that effective
change requires that equality issues are built into the policy process from the earliest
stages and that responsibility for equality lies with everyone.

The Scottish Executive is developing tools and guidance to develop effective
mainstreaming of equality issues.  These are still being developed for roll out across
the Scottish Executive.  In the meantime, the starting point has been to use the set of
six questions developed by the Equal Opportunities Commission, the Commission
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for Racial Equality and the Disability Rights Commission as a framework for
assessing our work.

I am copying this letter to the Clerk of the Equal Opportunities Committee.

JIM WALLACE
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CRIMINAL JUSTICE (SCOTLAND) BILL

MEMORANDUM TO THE EQUAL OPPORTUNITIES COMMITTEE

Introduction

This Memorandum has been prepared by the Scottish Executive to assist
consideration by the Equal Opportunities Committee of the Criminal Justice
(Scotland) Bill.  It responds to the six “general” questions posed by the Committee
and also answers the specific questions raised in the Convener’s  letter of 16 April.
The Committee may also wish to refer to the Policy Memorandum for this Bill which
sets out the provisions with equal opportunities implications.

Response to the six questions raised by the Committee

In responding to the six “general” questions posed by the Committee we have first
provided a response explaining in general terms the approach taken in the Bill. Then
where specific issues arise on provisions in the Bill which may be of interest to the
Committee we have detailed these according to the Part of the Bill in which they
appear.

1. What is the policy for? Who is the policy for? What are the desired and
anticipated outcomes ?

The overall aim of this Bill is to improve the Scottish criminal justice system.  Within
this overall aim the purposes of the provisions are to increase public protection
including protection of more vulnerable members of the community such as women
and children, promote effective sentencing, maintain an efficient criminal justice
system and keep the law up to date.  We consider that this question is applicable to
the Bill in its entirety.  The response is therefore divided into the 12 parts of the Bill.

Part 1

Part 1 of the Bill introduces new arrangements for the treatment of serious violent
and sexual offenders including those with a mental disorder.  The package
introduces a new Risk Management Authority to co-ordinate the assessment and
minimisation of the risk posed by this category of offender and a new sentence – the
Order for Lifelong Restriction – which will ensure that an offender will remain in
prison or detention for as long as his or her risk to the public requires it.

This package of measures provides for more uniform treatment of high risk offenders
and will clearly identify and define agencies’ responsibilities for high risk offenders.  It
will introduce better arrangements for assessing and minimising risk and will enable
courts to get access to information to enable them to determine at an early stage
whether an offender has a mental disorder and how it is linked to an offender’s risk.

Part 2
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Part 2 of the Bill will provide victims of specified crimes, for the first time, with the
statutory right to:

• participate in the criminal justice process by making a statement to the procurator
fiscal that is to be placed before the court, advising how the crime has affected
them;

• receive information about their assailants release from prison, if the victim so
chooses;

• make representations to the Parole Board and to receive information concerning
release and licence conditions, if the victim so chooses.

It will also extend police powers to allow them to pass information about victims who
consent to it  to agencies that provide appropriate counselling.

Together, these enshrine the rights of victims in legislation meeting the commitments
made in the Scottish Strategy for Victims.  Part 2 will improve information provided to
victims, provide a choice about the level of information given and strengthen support
for victims by facilitating access to services.

The provisions are intended to redress the balance within the criminal justice system
towards the needs of victims which will include all equality groups.  In relation to
victim statements provisions have been made for another person to make a
statement on behalf of victims unable to make a statement due to incapacity and for
statements to be made with human or mechanical aid where a victim has
communication difficulties.  Also, in response to a formal consultation process with a
wide range of organisations including those representing equality groups, it was
decided to include racial offences in the pilot schemes, to extend the list of those
eligible to make a statement in the event of the death or incapacity of the victim to
include same sex partners and cohabitees and to include children of 14 and over in
the scheme.

Part 3

Part 3 of the Bill provides for:

• increased penalties for possession and distribution of child pornography;

• certain sex offences changes;

• extended sentences to be available for the crime of abduction;

• more information to be provided to the court on sex offenders.

Section 18 of the Bill will increase the penalties for the possession and possession
and distribution of child pornography from 6 months to 3 years imprisonment and 5
years to 10 years imprisonment respectively.  The higher penalties reflect the
seriousness with which society views these offences.  It will provide the court with
the option of imposing stiffer sentences on the perpetrators of these crimes thereby
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providing greater protection to children and young people who are the potential
targets of these offenders.

Section 18 also makes changes to provisions in the Criminal Law (Consolidation)
(Scotland) Act 1995 which apply specifically to women in order to comply with the
European Convention on Human Rights. As well as ensuring compliance with ECHR
these changes will provide women with further legal protection.  Under these
provisions it will no longer be an offence to take an unmarried girl under 18 out of the
possession of her parents without their consent.  Given that the age of consent is 16
in Scotland it is thought necessary to make this amendment in order for compliance
with the ECHR.  We are also proposing that it will no longer be a defence to the
charge of indecent assault committed against a girl under 16 that the person so
charged had reason to believe the girl was his wife.

Section 19 provides for an amendment to include abduction in the definition of
violent offence which will allow abduction to fall within the terms of section 210A of
the Criminal Procedure (Scotland) Act 1995 (even where the act of abduction does
not involve physical violence).  This aims to address the fact that abduction can
occur without an element of physical violence yet in circumstances where there is
significant risk that the abduction was a precursor to a violent or sexual offence.

Section 20 of the Bill provides for more information to be made available to the court
which will improve risk assessment and inform sentencing decisions.  These
measures aim to provide greater protection against sexual offences to the whole
population of Scotland especially the most vulnerable who are often children by
strengthening the law in relation to the information available to courts in sexual
offences cases.

Part 4

Part 4 of the Bill amends the law in relation to custody, detention and release of
prisoners and allows for the electronic monitoring of prisoners on release. The
outcome of these measures will be to delegate more power to the Parole Board in
relation to early release and recall to custody of prisoners.  The Scottish Ministers
will also be able to include remote monitoring as a licence condition for offender’s on
release.

Part 5

Part 5 of the Bill allows the Scottish Ministers to make provision in regulations to
establish drug courts in designated areas to deal with cases involving persons
dependant on or with a propensity to misuse drugs.  Drug courts will have extended
powers to impose interim sanctions of short periods of imprisonment or community
service for minor failures to comply with the order whilst permitting the original order
to continue in force.  Experience has shown that persons dependent on drugs are
not likely to be able to escape their dependency easily.  The availability of interim
sanctions will allow the offender to continue with the drug treatment for as long as
possible, therefore reducing the need to offend to support their drug habit.  The
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predicted outcome will be a reduction in offending rates which will in turn reduce the
work of the police and the court system whilst reducing the numbers of such
offenders being sent to prison.  In turn offenders will have the opportunity to resume
life in the community free from addiction.

Part 6

Part 6 of the Bill introduces changes to the law covering certain non-custodial
disposals such as  restriction of liberty orders; non-harassment orders; supervised
attendance orders (for fine defaulters)  and drug treatment and testing orders.
These changes are designed to make the law more effective in these areas.

In order to strengthen the law and protection for victims of stalking and harassment,
it is proposed in section 41 to introduce a specific power for a police constable to
arrest without warrant a person who is suspected of being in breach of a non-
harassment order.  This will allow police to act immediately where the police believe
there may have been a breach of a non-harassment order.

Section 42 aims to increase the use by courts of Supervised Attendance Orders
(SAOs) as a first disposal and for fine defaulters. The section extends the range of
those eligible to be subject to an Order and also reduces the maximum lengths of
custodial sentence which can be imposed when breach occurs.  The policy is
directed at those offenders who, for whatever reason, have been unable to pay their
fines or who, at the point of initial sentence, the court is of the view are not in a
financial position to pay a monetary penalty.  The anticipated outcome is greater
usage of SAOs and a reduction in the number of fine defaulters requiring to be sent
to custody.

Part 7

Part 7 of the Bill clarifies the law on the physical punishment of children under 16
and enables pilot schemes to be set up to test the effectiveness of appropriate
diversion of 16-17 year old offenders who have committed minor offences away from
the criminal justice system to the Children’s Hearing system.

Section 43 of the Bill aims to protect children from potentially harmful treatment and
unnecessary violence.  It outlaws physical punishment of children (defined as a
person under the age of 16) where it involves the use of implements, shaking, and
blows to the head and all forms of physical punishment where the child is under 3.

The policy is intended to protect children and provide clear information to their
parents and carers on what is justifiable as physical chastisement.  By giving greater
clarity to the law, it aims to help their parents and carers avoid the use of
unnecessary and excessive physical punishment.  For those cases which come to
court, it aims to provide clearer guidance to the courts on the factors which they must
consider, and bring these into line with judgements of the European Court of Human
Rights.
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It provides clarification of the law relating to the physical punishment of children, by
setting out factors which a court must consider when it is claimed that an action that
would otherwise constitute an assault was justifiable as physical punishment.  It will
provide that certain kinds of physical punishment will never be justifiable – shaking,
blows to the head or the use of implements.  It will also provide that any kind of
physical punishment of a child under three will not be justifiable.

Children of all ages should no longer be subjected to certain kinds of physical
punishment which risk physical injury; and the youngest children, whose immature
bodies and brains are developing fast, should not be subjected to physical
punishment of any kind.

The policy in section 44 of the Bill is intended to pilot a bridging scheme to enable 16
and 17 year old who have committed minor offences to be considered in the
Children’s Hearings system rather than through the criminal justice process.  The
pilot will explore whether the forum of the Children’s Hearing is better suited to
addressing the particular needs of this age group in an effective or more effective
manner to reduce offending behaviour.  By avoiding early entry into the criminal
justice system it is hoped to divert this age group from future contact with the
criminal justice system.

Part 8

Part 8 of the Bill makes a series of amendments to criminal procedure, the part of the
law which  deals with the investigation of crime, the trial of alleged offenders and
their disposal when they are found guilty. The provisions are designed to improve the
efficiency and effectiveness of the criminal justice process.

Part 9

Part 9 of the Bill clarifies Scots law and its application to international and domestic
corruption, and makes Scottish legislation compliant with the UK government’s
international obligations.

Part 10

Part 10 of the Bill enhances the arrangements for providing criminal record checks
on those working with children and other vulnerable people. It also reduces the risk
of criminal record information getting into hands of persons who are unsuitable to
have such information.

These provisions will extend the coverage of the criminal record check scheme and
provide for better reporting and vetting arrangements.

It extends the provisions of Part V of the Police Act 1997 to give the Scottish
Ministers powers to:
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• check that persons applying to become registered persons and those already
registered to countersign applications for criminal record and enhanced criminal
record certificates are suitable persons to receive criminal record information;

• refuse to register or to cancel the registration of an unsuitable person;

• notify the registered person who countersigned the application for a criminal
conviction certificate or an enhanced criminal record certificate or the person on
whose behalf the application was countersigned, of convictions which the
Scottish Ministers become aware of after issuing the certificate.

It also –

• adds to the range of persons qualifying for the enhanced criminal record
certificate, that is doctors, dentists, pharmacists and opticians and prospective
children’s panel members; and others involved in the children's hearing system;

• extends the scope of the code of practice with which registered persons must
comply;

• makes failure to comply with the code of practice a ground for de-registration.

Part 11

Part 11 of the Bill permits new local authority groups to be funded and gives funding
powers to local authority criminal justice social work services for arrest referral
schemes and deferred sentences. These changes are intended to modernise the
criminal justice social work system.

The Scottish Executive is committed to ensuring that there is a sufficiently broad
range of disposals/interventions available to sentencers, procurators fiscal, etc. The
funding of these community disposals is provided by the Social Work (Scotland) Act
1968, which specifies the functions funded under these legislative provisions known
as the 100% funding arrangements. Section 57 of the Bill adds to the current range
of services to be provided by local authorities by providing that, if required to do so
by Ministers, they are to provide certain services to persons arrested and detained in
police custody and to persons in respect of whom the court has deferred sentence.
Where the local authority is required to provide such services they will be entitled to
funding.

The provision is expected to lead to increased numbers of those in the criminal
justice system entering treatment for their addiction.  It is also anticipated that
funding of deferred sentence will lead to a reduction or restriction in the frequency or
seriousness of offending behaviour together with avoiding premature or
unnecessarily intensive periods of supervision in the community.

Part 12
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Part 12 of the Bill makes a number of changes to the criminal justice system which
are intended to improve the effectiveness of the law.

2. Do we have full information and analyses about the impact of the policy
upon all equalities groups? If not, why not?

The Bill aims to improve the Scottish criminal justice system to the benefit of all
members of the public, including those who may fall within one of more equality
groups.  Where specific information or analyses of the impact of the policies on
equality groups has been gathered, through activities such as consultation or
research this is detailed below.

In general terms information is available on the Scottish prison population.  The
latest information   is available in the Scottish Executive prison statistical bulletin
2000. It provides information in various categories split by gender. It also provides
the ethnic origin of prisoner in custody on a specific date (30 June 2000). These
statistics are available on www.scotland.gov.uk/stats/bulletins/00121-00.asp.

Part 1

The proposals set out in the White Paper Serious Violent and Sexual Offenders
(www.scotland.gov.uk/library3/justice/mssp-00.asp) which now comprise Part 1 of
the Bill are largely based on the recommendations of the MacLean Committee on
Serious Violent and Sexual Offenders whose report was published in June 2000
(www.scotland.gov.uk/maclean/docs/svso-00.asp).  The MacLean Committee
undertook consultation to inform the preparation of their report prior to publication.
The Scottish Executive consulted on the Committee’s report once it was published.

Respondents to the consultation undertaken by the MacLean Committee included
the Equality Network, Children 1st  and the Young Women’s Project.  The Equality
Network provided input on issues of human rights and discrimination issues; the
Young Women’s Project provided a contribution on a number of issues including the
current range of disposals for such offenders and their use, the current
arrangements for community supervision and the options for mentally disordered
offenders.  Children 1st provided a contribution on issues related to sex offenders
who abuse children.  These responses and the responses to the further consultation
were taken into account in the policy development which led to the production of
their report and the White Paper.

Part 2

The policy on victim statements was subject to formal consultation.  The consultation
document was circulated to over 200 organisations and was also placed on the
Scottish Executive website (www.scotland.gov.uk/consultations/justice/pvss.pdf).
Recipients with interest in promoting areas of particular needs included the
Commission for Racial Equality, the Equal Opportunities Commission, the Equality
Network, the Disability Rights Commission and a number of other voluntary
organisations representing the interests of equality groups.
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The Equality Network and the Commission for Racial Equality responded to the
consultation and as a consequence of the input from Equality Network we have
included same sex partners in the legislation.  In response to the Commission for
Racial Equality we will also include racial offences in the pilots of the scheme.
Additionally, as a result of the consultation process, the Scottish Executive has
decided to include children over 14 years in the pilot schemes.

Part 3

The provisions in section 20 of the Bill were drawn up following consultation on the
report of the Expert Panel on Sex Offending
(www.scotland.gov.uk/library3/justice/roso-00.asp).  Capability Scotland, the
Commission for Racial Equality, Disability Scotland, ENABLE, the Equal
Opportunities Commission and the Equality Network were consulted on the
proposals in the report.  Capability Scotland responded but made no (substantive)
comment on the report.

Part 4

Section 35 of the Bill provides for the remote monitoring of released prisoners.
Remote monitoring of offenders subject to restriction of liberty orders made under
section 245A of the Criminal Procedure (Scotland) Act 1995 has been piloted for 3
years.  Following consideration of an evaluation of the restriction of liberty order
pilots and the response to a consultation exercise on additional uses of electronic
monitoring in the criminal justice system,
(www.scotland.gov.uk/consultations/justice/toem-00.asp) the Scottish Ministers
announced that provision would be made to extend its availability for use as a
condition of release on licence.   The consultation took into consideration
recommendation 45 of the report of the MacLean Committee on Serious Violent and
Sexual Offenders that electronic monitoring should be used as part of a range of
measures for the safe management of high risk offenders in the community following
their release on licence.

The Report of the Expert Panel on Sex Offending – “Reducing the Risk” also
recommended (recommendation 51) that electronic monitoring could be used to
assist in the monitoring process of highest risk offenders on release.  The report also
recognised that advances in technology would provide greater scope for its use in a
wide range of circumstances.

Respondents to the consultations on the MacLean Committee report and the report
of the Expert Panel on Sex Offending were broadly in favour of the use of remote
monitoring.

Part 6

Sections 39 and 40 of the Bill allow the court to impose a remote monitoring
requirement in a probation order or drug treatment and testing order.  Some
information is gathered on the gender breakdown of offenders given probation and
drug treatment and testing orders. In 2000-01 of 6100 orders made, 1059 were in
respect of females. Of the drug treatment and testing orders made to date
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approximately 10% have been in respect of females. Local authority information
systems have recently been adapted to capture data on ethnicity, so figures on
ethnicity will be available for community disposals as part of the Criminal Justice
Series of Statistical Bulletins on Criminal Justice Social Work Statistics published by
the Scottish Executive later this year.

Section 41 (power of arrest for breach of a non-harassment order) was consulted on
in a paper issued by the Scottish Executive in March 2000. The Stalking and
Harassment Consultation Document (www.scotland.gov.uk/consultations/sah-
00.asp) set out a number of options in relation to the law on stalking and
harassment; no change; changes to the current law; changes to current practice; and
a new statutory offence of stalking.

Analysis of the responses to the consultation exercise suggested that there is no one
obvious course of action in respect of stalking and harassment. A case emerged for
a staged approach comprising a series of actions aimed at early changes to existing
law and practice together with comprehensive research into the nature and
prevalence of stalking and harassment in Scotland.  The conclusions from the
research (jointly commissioned from Robert Gordon University and NFO System
Three Social Research) will help to inform the decision on whether to introduce a
specific new offence of stalking in Scotland.  The research itself includes a public
survey, interviews with practitioners working in the criminal justice system and
related agencies and interviews with victims of stalking.  The introduction of a
specific power of arrest for the breach of as non-harassment order is another part of
the staged approach and reflects concerns raised by many of those who responded
to the consultation document concerning the adequacy of police powers in this area.

The consultation document specifically raised the possibility of introducing a power
of arrest without warrant on suspicion of breaching a NHO.  35 responses were
received from a wide range of criminal justice bodies, victims’ and women’s
organisations, individual victims and others.  The proposal to introduce a power of
arrest without warrant for breach of a NHO received general support. Some
respondents suggested that the common law powers of arrest are seldom used in
such circumstances and that the proposal would help to clarify the situation and
increase the protection available in particular to victims of stalking.

In relation to the provisions in section 42 of the Bill (Amendments in relation to
certain non-custodial sentences), only limited information is collected centrally about
the background of those offenders made the subject of an SAO or sent to custody for
fine default.  Whilst data is available on gender (of 2,245 SAOs imposed in 2000,
381 were imposed on women) information on the ethnic background of those
receiving SAOs (and other community disposals) has not routinely been collected in
the past. However, information on the ethnic background of offenders receiving
SAOs (and other community disposals) will become available for the first time later
this year as part of the Criminal Justice Series of Statistical Bulletins on Criminal
Justice Social Work Statistics published by the Scottish Executive.  With regard to
those received into custody there were 616 receptions for female fine defaulters in
2000 compared to 561 receptions on direct sentence.
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Part 7

There was extensive consultation on the policy options available on the physical
punishment of children.  The  Scottish Executive published a consultation document
entitled “The Physical Punishment of Children in Scotland” in 2000. A wide cross
section of interested groups were specifically invited to comment, including SENSE
Scotland, the Scottish Society for Autistic Children, the Scottish Interfaith Council,
the STUC women’s committee and the UK Asian Women’s Conference.  The
consultation document was published on the Scottish Executive website at
http://www.scotland.gov.uk/justice/familylaw/punish.asp. so as to further enable
access and a news release was published.

220 responses were received, including from many children’s and parents’ groups,
and from churches and other religious bodies.  Copies of the responses to the
consultation are available in the Scottish Executive library and on the Scottish
Executive website at the same web address as the consultation document.

The policy in relation to section 44 of the Bill (Youth Crime Pilot Study) is responding
to offending behaviour by all young people in that age group.  The pilot will be
evaluated and the impact on equality groups will be included in the evaluation
process.  The Children’s Hearing, which considers the background to the young
person’s life and reasons for offending behaviour, will provide a suitable forum to
consider equal opportunity issues in respect of this age group.

3. Has the full range of options and their differential impacts on all equality
groups been presented?

The Policy Memorandum gives details in respect of those issues where feasible
alternatives were available to the approach taken in the Bill.  The Policy
Memorandum also explains the provisions for which no alternative approaches were
available (other than to make the change or keep the current position). For example
the changes to the sex offences contained in section 18 of the Bill are being made to
ensure compliance with the European Convention on Human Rights. Similarly the
provisions in sections 25 – 34 of the Bill remove anomalies in existing law as it
impacts on certain classes of prisoner.

The differential impacts of the available options on equality groups have not been
presented. However, there will be some differential impacts on equality groups as a
result of the Bill because of the fact that offenders are predominantly male while
different groups are more likely to be victimised in different types of offending, for
example sex offending predominately has female victims.

4. What are the outcomes and consequences of the proposals? Have the
indirect as well as the direct effects of proposals been taken into account?

The consequences of these proposals will be that the Scottish criminal justice
system will be improved in a number of ways.  The provisions will increase public
protection including protection of the more vulnerable members of the community
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such as women and children, promote effective sentencing, maintain an efficient
criminal justice system and keep the law up to date.

We have highlighted below the specific consideration which took place in relation to
section 43. (physical punishment of children).

Part 7

The Scottish Executive has considered the potential impact of section 43 on various
groups.  As outlined in the Policy Memorandum, the section deals even-handedly
between the sexes.  It is expected that there will be a positive effect both on all
children in Scottish society, who will have better protection from potentially harmful
forms of physical punishment, and on all parents, who will have a far clearer idea of
what physical punishment is impermissible.

The consultation process and subsequent public debate have also been useful in
identifying potential indirect effects.  There have been representations by religious
groups and individuals that the use of implements is enjoined in the Bible, and that to
ban their use would be to interfere with religious belief and practice.  The Scottish
Executive considers that any perceived interference in the right to manifest religious
beliefs is justifiable and proportionate to the need to protect all children equally from
excessive and potentially harmful punishment.

5. How have policy makers in the Executive demonstrated they have
mainstreamed equality?

Equality is a fundamental element of the Scottish criminal justice system. Policy
makers have demonstrated that they have mainstreamed equality through the
internal and external consultation which has been carried out.

The consultation exercises undertaken on the main provisions in the Bill ensured a
wide range of statutory and voluntary equality organisations were involved in the
policy development process.

An example is that as a result of the input provided by equality groups to the
consultation on the Victims’ Statements scheme it was decided to include racial
offences in the list of offences to be included in the pilot schemes and to extend the
list of those eligible to make a statement in the event of the death or incapacity of the
victim to include same sex partners and cohabitees.

6. How will the policy be monitored and evaluated? How will improved
awareness of equality implications be demonstrated?

The policies in the Bill will be monitored and evaluated in a number of ways.

Part1

Part 1 of the Bill provides for the setting up of a new non-departmental body – the
Risk Management Authority which will be expert in the assessment and minimisation
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of the risk posed by serious violent and sexual offenders.  Once established this
body will be required to provide Scottish Ministers with annual reports on its activities
which must be published and laid before the Scottish Parliament.  This will allow the
Scottish Ministers and other bodies to assess the performance of the new body.

In addition, the proposed Risk Management Authority will administer a scheme of
accreditation in relation to those professionals involved in the assessment and
minimisation of risk and so set standards and monitor their implementation.

The Risk Management Authority will be added to the list of bodies in Schedule 1A to
the Race Relations Act 1976 in one of the regular update to the Schedule
undertaken by the Westminster government. Once added Scottish Ministers may
make a subsequent order to impose specific duties on the Risk Management
Authority if they so wish.

Part 2

The Scottish Executive recognises that there may be a range of difficulties that arise
for people in the practical arrangements for the victims’ statements scheme.  In order
to ensure that the scheme works well it will be piloted and formally evaluated from
the outset in two or three areas.  The proposals are for a limited scheme initially so
that arrangements can be properly tested before it is extended in scope or rolled out
across Scotland.  Issues for particular groups of people, such as the need for
interpreting services, will need to be flagged up from the outset to ensure that the
arrangements address their needs.

Arrangements for the monitoring of the other provisions for victims are being looked
at.

Part 3

In respect of the provisions in section 20 of the Bill Social Enquiry Reports are
monitored by the local authority that is responsible for preparing them.  The Social
Work Services Inspectorate has an inspection function in relation to how well local
authorities discharge these functions.

Part 5

The  impact of the provisions dealing with the Drug Courts will be monitored by the
evaluation of the Drug Courts Pilot Project and thorough monitoring processes set up
by the agencies involved in the pilot.

Part 6

The provisions contained in section 42 of the Bill dealing with non-custodial
sentences will be monitored and evaluated within existing annual monitoring and
reporting processes including statistical bulletins on criminal justice social work,
Social Work Services Annual Inspection report and local authority reporting
processes.  These are increasingly taking on board equality reporting needs.
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Part 7

The Scottish Executive has commissioned research into attitudes on physical
chastisement prevalent under the existing law which will establish a baseline against
which the impact of the Bill can be measured.  The researchers have been asked to
establish the incidence of a range of physical disciplinary tactics currently used by
parents and carers on children of different ages, gender and from different
social/cultural backgrounds.  Follow-up research will be able to measure changes in
attitudes to and incidence of physical punishment following the entry into force of the
Section.  In addition, the incidence of childhood injury and abuse will be monitored.

In relation to section 44 of the Bill, the pilot for 16 and 17 year old minor offenders
will be monitored and evaluated to assess the impact on young people and the
implications for the Children’s Hearings, the criminal justice system and those
agencies, services and voluntary bodies involved with children who offend.  The
Scottish Executive will wish to consider the evaluation before considering whether to
develop the pilot scheme further.

Part 11

The provisions in section 57 of the Bill on the funding of local authorities for services
to people arrested and detained in police custody or on whom the court has deferred
sentence will be piloted in the first instance and subject to external evaluation which
will inform future policy decisions.  Issues relating to equalities groups will form part
of these evaluations.
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Responses to specific questions from the Equal Opportunities Committee

The Committee asked for further information on a number of specific points in the
Bill, which I will deal with in turn.

Consultation approaches

Given recent assurances from the Minister for Finance and Public Services,
regarding an inclusive approach to consultation what explanation is given for the
contrast between those consultation approaches detailed in paras 57, 81 and 108 of
the Policy Memorandum and the one detailed in para 5 which states “Both White
Papers were circulated widely to parties whom it was considered would be interested
in the proposals contained in the Papers”.

I assume your question refers to the letter from the Minister for Finance and Public
Services to the Convener of the Equal Opportunities Committee providing
information on the revised Good Practice Guidance on Consultation  This guidance
is being used by the Scottish Executive to improve the way in which consultations
are now carried out.  In respect of this Bill the consultations which have taken place
on the main provisions in the Bill were undertaken before this revise was produced
and many took place before the launch of the original good practice guide in January
2001.  Nevertheless in consulting on the main provisions the Scottish Executive has
attempted to encourage input to the policy development by a wide range of
organisations.

The approach taken to consultation on the provisions in the Bill was dependent on
the nature of the provision. The main topics in the Bill were subject to public
consultation and these are explained in the response to question 2.  It was not felt
necessary to put the more minor or procedural amendments out to consultation.  The
policies were developed in conjunction with the agencies involved and detailed in the
two White Papers which have been published covering the provisions in the Bill.
These were not consultation papers.

Mentally disordered offenders

The provisions in the Bill would therefore not appear to adequately address concerns
over the already higher than expected sanctions applied to black and ethnic minority
groups in this area.

It is not considered that the proposals in the Criminal Justice (Scotland) Bill for the
treatment of high risk offenders who may have a mental disorder are discriminatory.

The MacLean Committee’s own consultation issued in June 1999 covered all
aspects of its remit to review matters relating to the sentencing and treatment of
serious violent and sexual offenders, including those with a personality disorder.
The Committee’s remit therefore covered only those with a mental disorder who
offend and are high risk.  It did not address the wider issues concerning the
treatment of all individuals with a mental disorder.  Such issues were included in the
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review of the Mental Health (Scotland) Act 1984 which was undertaken by the
Committee chaired by the Rt Hon Bruce Millan (the Millan Committee).

A number of interests responded on the issues raised in the MacLean Committee’s
consultation paper about personality disorder, mental health and assessment of the
risk presented by mental disorder in the context of offending.  As the Equal
Opportunities Committee noted, respondents included the Glasgow Association for
Mental Health (GAMH), the Scottish Association for Mental Health (SAMH) and the
National Schizophrenic Fellowship (Scotland) (NSF).  GAMH commented on the
question of whether personality disorder was “treatable” and access to relevant
information before an offender is sentenced. SAMH’s comments ranged more widely
and related to training, diversion from detention, the use of the various court
disposals for mentally disordered offenders, remanding offenders for assessment
and the concept of and “treatability” of personality disorder.  The NSF’s main
comments were about personality disorder.  The NSF drew some comparisons
between practices in England and Scotland but did not, in the context of its response
to the MacLean Committee consultation, make any reference to the incidence of
mental disorder within particular ethnic groups or comment on the treatment given to
any particular group.  Such issues were outwith the scope of the MacLean
Committee’s work.

The fundamental objective of the high risk offenders proposals in the Criminal
Justice (Scotland) Bill is to enhance public protection.  In relation to high risk
offenders with a mental disorder, the Bill’s provisions reflect the MacLean
Committee’s views about the need to identify at an early stage in the criminal justice
process the existence of a mental disorder and to assess how that disorder
contributes to the offender’s risk.  The key considerations for the high risk offenders
proposals are therefore to establish the nature of the offender’s mental disorder and
the extent to which it contributes to the offender’s risk to the public at large. In this
respect each offender will be dealt with based on the circumstances of the case and
not on issues such as gender or ethnicity.

Based on the information provided by the relevant medical and risk assessments,
the court will determine whether the offender should be dealt with by way of a mental
health disposal or a criminal justice disposal.  The nature of the treatment given to an
offender who has been given a mental health disposal is not a matter for the court
but for the appropriate medical authorities in the same way as those authorities will
be responsible for treating any person with a mental disorder who had not offended.

Risk Management Authority

The Committee were reassured at their meeting on 26 March 2002 that Agencies of
the Scottish Executive are to be considered as coming under the aegis of the
Executive for the purposes of their being subject to the duties of the Race Relations
Act 1976 (Statutory Duties) (Scotland) Order 2002, even without being cited in
Schedule 1A of the parent Act.

What do you consider the situation to be in regard to the establishment of the RMA?
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In addition, in the light of previous Scottish Executive commitments in respect of
public appointments, what provisions will be applied to Sch.2  3(1) “The Authority
consists of such members (including a convener) as the Scottish Ministers may
appoint”.

The Risk Management Authority will be an executive public body.  As such it will
require to be listed specifically in Schedule 1A to the Race Relations Act 1976 in
order for it to be made subject to the general duty imposed by that Act.  As the
Committee knows, this can be done only by an order of the Westminster
government.  The Committee is also aware that there will be a regular updating of
the Schedule to the 1976 Act for Scottish interests.  We intend to include the RMA
within the first of those updates following the implementation of the Criminal Justice
(Scotland) Bill.  In the meantime, it will be made clear to the RMA that, until such
time as the necessary provision can be made, it will be expected to act as if the
order applied to it.  Once the RMA has been listed in Schedule 1A of the 1976 Act it
will, of course, be open to the Scottish Ministers to make a subsequent order if it is
considered necessary in order to impose specific duties on the RMA.

I can confirm that the appointments to the RMA will be made in compliance with the
Code of Practice issued by the Commissioner for Public Appointments.  The
appointment arrangements will of course eventually be governed by the
requirements of the Scottish Commissioner for Public Appointments once that body
is set up.

Victims statements

Para 63 of the Policy Memorandum states that it intended that victims of “non-sexual
crimes of violence; crimes of indecency; domestic housebreaking and racial
offences” will make statements

How does the use of “racial offence” compare with the Scottish Executive agreeing
with the Macpherson definition in the Stephen Lawrence Inquiry that ‘A racist
incident is any incident which is perceived to be racist by the victim or any other
person’?

The definition of a racial offence will be implemented through the current legislation
and common law by the procurator fiscal, as it is the procurator fiscal who will decide
whether the circumstances of a particular allegation fall within the definition of a
racial offence.  The current statutory provisions adopt the definition used in the
Stephen Lawrence inquiry and agreed by the Scottish Executive.  The offences to be
included in the victims’ statements scheme will be set out in secondary legislation
and the details of this will be subject to further consultation through the steering
group.

Para 64 states that Section 14 gives the right to make a statement to the primary
victim, only transferring the rights in certain circumstances. There appears to be no
provision for persons other than those defined in 14(10) to make statements on
behalf of a living witness or, similarly, for advocacy for the victim by community or
victim support groups.
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As a result of the consultation we extended the original list proposed to include
cohabitees and same sex partners as set out in 14(10).  However, it is intended that
Ministers should have powers to extend this list if necessary following the pilots and
this will be included as an amendment.  There are clear difficulties in being too
explicit about who may have the right to give a statement and further consideration
will be given to allowing for some discretion should an individual not have an
appropriate person from the list at 14(10) to make a statement on their behalf.  It is
intended that all victims eligible to make a statement will have assistance to do this if
they wish.

The provisions for a human or mechanical aid in 14(7) seem to be helpful, although
there is no guarantee for provision of such support services on the face of the Bill, in
the “administrative arrangements” detailed in para 67 or recent statements by the
Scottish Executive Translation, Interpreting and Communications Support Services
Framework Group.

The intention of the policy is to enable all victims who are eligible to make a
statement to be able to do so.  The detailed arrangements for making statements
have yet to be developed.  It is intended that all victims who wish it will be assisted to
make their statements and this would include ensuring the availability of the
appropriate services.

Sexual Offences

The Bill refers to sexual offences as defined in section 210A of the 1995 Act and
page 7 of the Explanatory Notes lists that definition.  I note that there are issues in
relation to that definition, including the apparent gender bias shown in, for example,
the detailed references to offences against women and girls but no similar mention of
offences against men or boys.

Section 19 of the Criminal Justice (Scotland) Bill introduces a provision to enable an
extended sentence to be imposed for the crime of abduction.  Section 210A of the
Criminal Procedure (Scotland) Act 1995 currently provides that extended sentences
can only be imposed for violent and sexual offences.  The sexual offences covered
by the existing extended sentence provision are set out in the 1995 Act.  In your
letter you suggest that this definition of sexual offences raises issues of gender bias.

The purpose of section 19 of the Criminal Justice (Scotland) Bill is to enable an
extended sentence to be imposed on anyone found guilty of abduction – whether the
victim is male or female.  As explained in the Policy Memorandum we have opted to
achieve this through an amendment to the existing legislation on extended
sentences which adds “abduction” to the definition of violent offence.  In doing so we
have not altered the list of sexual offences which is currently contained in section
210A.  This list therefore remains consistent with the definition in the Sex Offenders
Act 1997.  The Scottish Executive and the Home Office are currently undertaking a
joint review of the 1997 Act and until this is complete there are advantages in
maintaining this consistency to allow us to rely on an agreed set of sex offences.

Though a number of the sexual offence provisions concentrate upon females, there
are alternative provisions in statute and common law that protect males. For
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example, section 13(5) of the Criminal Law (Consolidation) (Scotland) Act 1995.
Additionally, other sexual conduct perpetrated or directed at males would be likely to
fall within the common law provisions of sodomy, indecent assault, lewd and
libidinous practices, shameless indecency, etc that are specifically mentioned in
section 210A of the Criminal Procedure (Scotland) Act 1995.  Section 210A provides
a list of sexual and violent offenders that permit an extended sentence to be passed
upon the convicted offenders.  It is anticipated that these provisions, though using
different terminology, adequately protect both males and females equally.
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Appendix 5 – Submission from the Equality Network

SUBMISSION FROM THE EQUALITY NETWORK

A quick follow-up on our views on the Criminal Justice Bill, following the discussion
with Cathy Peattie on April 16th.

Having considered the Bill more closely, we do not think there are any direct
discrimination issues which need to be eliminated by amendment of the Bill's existing
provisions.  What is needed instead is a significant update to several sexual offences
laws to remove a number of areas of remaining discrimination on grounds of sexual
orientation.

I mentioned at the meeting on April 16th (paragraph 7 of your report9) an issue
related to the reports required by section 20 of the Bill. Section 20 is not directly
discriminatory.  It would catch (via section 20(1)(a) together with section
210A(10)(xix) of the Criminal Procedure (Scotland) Act 1995) convictions for
consensual sexual acts between men otherwise than in private (convictions under
section 13(5)(a) of the Criminal Law (Consolidation) (Scotland) Act 1995).  There is
no equivalent statutory offence for consensual sexual acts otherwise than in private
between women, or between men and women.  Such an act could (although this
would be unusual) be charged as a breach of the peace, and if so, would be caught
by section 20(1)(b) of the Bill.

Section 20 is therefore not directly discriminatory, and we would not recommend any
changes to it.  However, there continues to be discrimination in the treatment of
consensual sexual acts which take place, for example, in a park after dark, because
of the existence of the statutory offence only for acts between men, and so section
20 may have indirect discriminatory effect.  The solution to this is to amend the
sexual offences legislation itself to eliminate the sexual orientation discrimination.

This is one example of several areas of sexual orientation discrimination which
remain in sexual offences law. Significant updates to the definition of a number of
offences will be needed to remove this discrimination. We note that the Home Office
has recognised the similar issues in English sexual offences law, and has published
detailed proposals for change (Setting the Boundaries, Home Office, July 2000), one
of the aims of which is to eliminate this discrimination.  A review of Scots sexual
offences law, to eliminate sexual orientation discrimination, would require much less
change than that proposed by the Home Office, and we would hope that this can be
done in the near future.

                                           
9 A new requirement of the Criminal Justice (Scotland) Bill would be for a psychological report to be
prepared before sentence is passed.  It is not clear to the Equality Network that this is appropriate for
victimless offences as the provision is meant to be about protecting the public.  The Equality Network
is not yet sure how this should be improved.
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Tim Hopkins
Equality Network
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Appendix 6 – Submission from the Children are Unbeatable Alliance

C/o Save the Children, 2nd Floor, Haymarket House, 8 Clifton Terrace, Edinburgh, EH12 5DR.
Tel. 0131 527 8200   Fax 0131 527 8201   scotland@scfuk.org.uk

31st May 2002.

Kate Maclean,
Convener,
The Equal Opportunities Committee,
The Scottish Parliament,
Edinburgh EH99 1SP.

Dear Ms Maclean,

Section 43 (3) (a) of the Criminal Justice (Scotland) Bill.

The Children are unbeatable! Alliance wishes to draw the Equal Opportunities
Committee’s attention to the age discrimination contained in Section 43 (3) (a) of the
Criminal Justice Scotland Bill which is currently at Stage 1.  We urge the Committee
to address this issue and to call for all children to have equal protection from assault,
under the law, as adults.  That is the only fair and effective way to protect children
from being hit by adults.

The Alliance understands that the Equal Opportunities Committee is one of the eight
mandatory committees and has a remit “to consider and report on matters relating to
equal opportunities and upon the observance of equal opportunities within the
Parliament.”  The Alliance also understands that the definition of "equal
opportunities" includes the prevention, elimination or regulation of discrimination
between persons on grounds of age.

In preparing this evidence, the Alliance has used the framework offered by the
Scottish Executive’s Childcare Strategy Statement updated and published on 19th

September 2000:

“Children form one-fifth of Scotland's population, but may have only limited
opportunity to consider or comment on policies which impact on them. Whereas
most adults are silent by choice, many children are not in a position to have an
influence on matters which greatly affect them. In the vast majority of instances,
adults in the wider community act effectively in the interests of children. However it
remains the case that children have decisions made about, for and against their
interests without their views being taken or needs properly considered. In families in
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Equal Opportunities Committee
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danger of being socially excluded, the scope for children’s needs to be overlooked is
even greater.” (Para. 3)

The Alliance would draw your attention to the following evidence:

The hitting of children is a cultural matter and has no justification in law.
In Scotland adults increasingly believe that hitting is wrong and that alternative, non-
violent discipline is more effective.   For example the Scottish Executive Survey
“Research into the Use of Physical Chastisement By Parents as a Form of
Discipline”, conducted by NFO System Three, demonstrates a dramatic change in
views. Views elicited in 1991, when a similar poll was undertaken, show that 83%
then thought it should be lawful to hit a 3 year old whereas in 2002 48% thought it
should be unlawful to hit a child under 2 which rose to 51% for those with children
under 5.

In 10 European States and Israel children have protection from assault by adults.
There has been a successful prohibition on all corporal punishment of children in:
Austria in 1989, Croatia in 1999, Cyprus in 1994, Denmark in 1997, Finland in 1983,
Germany in 2000, Israel in 2000, Latvia in 1998, Norway in 1987 and Sweden in
1979. Early in 2000, a new clause was added to the Belgian constitution confirming
that children have an absolute right to moral, physical, psychological and sexual
integrity

Infringement of the Human Rights of Children
International human rights law is based on the inherent dignity of the individual and
the right to ‘security of person’.  Children are human beings too!

• United Nations Convention on the Rights of the Child 1989
One of the primary pieces of legislation underpinning the Childcare Strategy
Statement is the United Nations Convention on the Rights of the Child. In 1995,
the UN Committee on the Rights of the Child, after examining the UK’s first report
under the UN Convention on the Rights of the Child, recommended that corporal
punishment in the family should be prohibited, and criticised the existence of the
defence of “reasonable chastisement”:

“The Committee is disturbed about the reports it has received on the physical
and sexual abuse of children. In this connection, the Committee is worried about
the national legal provisions dealing with reasonable chastisement within the
family. The imprecise nature of the expression of reasonable chastisement as
contained in these legal provisions may pave the way for it to be interpreted in a
subjective and arbitrary manner. Thus, the Committee is concerned that
legislative and other measures relating to the physical integrity of children do not
appear to be compatible with the provisions and principles of the Convention,
including those of its articles 3, 19 and 37…

“The Committee is of the opinion that additional efforts are required to
overcome the problem of violence in society. The Committee recommends
that physical punishment of children in families be prohibited in the light of
the provisions set out in articles 3 and 19 of the Convention. In connection
with the child's right to physical integrity, as recognised by the Convention,
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namely in its articles 19, 28, 29 and 37, and in the light of the best interests
of the child, the Committee suggests that the State party consider the
possibility of undertaking additional education campaigns. Such measures
would help to change societal attitudes towards the use of physical
punishment in the family and foster the acceptance of the legal prohibition
of the physical punishment of children.”

The Committee will be examining the UK’s Second Report under the Convention
on the Rights of the Child in September 2002 and is certain to increase its
pressure on the Government to prohibit all corporal punishment.

Following a ‘General Discussion’ it held in Geneva in September last year, the
Committee urged all states “to enact or repeal, as a matter of urgency, their
legislation in order to prohibit all forms of violence, however light, within the family
and in schools, including as a form of discipline, as required by the provisions of
the Convention …”.

• UN International Covenant on Economic, Social and Cultural Rights
In its report on the UK, issued on Monday 20th May 2002, the UN Committee on
Economic, Social and Cultural Rights recommended that the physical punishment
of children in families should be prohibited.    The Covenant guarantees
“everyone” including children basic economic, social and cultural rights, including
education rights. Article 10 requires special measures of protection for children.

In recommending the ban on ‘smacking’ the Committee refers to “the principle of
the dignity of the individual that provides the foundation for human rights law”.

These formal recommendations from two UN human rights treaty bodies increases
international pressure on the Scottish Executive to give all children equal protection,
under the law, from assault.  In its Childcare Strategy document, the Scottish
Executive is committed to implementing all the articles of the UN Convention on the
Rights of the Child “through policy and practice development, subject to the
interpretation and reservations made to that Convention” including physical care.
(Para.s 7 & 8)

1. Children view a smack as a hit and Scot’s law should protect children
“The Minister for Children and Education has decided that as children will not
normally be in a position to represent their own interests in the same way as adults,
particular attention needs to be given to the effect of significant policy changes on
their lives.” (Para. 4 of the Childcare Strategy)  Save the Children’s recent survey of
the views of children provides important information for the Committee to consider.
When physically chastised children expressed completely negative feelings
including:

Like hitting back, running away or hiding in a corner… hurt, sore, scared, upset,
unloved, terrified, worried, lonely, sad, angry, alone, abandoned, afraid, cross,
frightened, sick, stunned, threatened, annoyed, bad, physically abused, hateful,
emotionally hurt, unhappy, terrible, ashamed, dislikes, confused, embarrassed,
resentful, neglected, overpowered, humiliated, grumpy, disappointed, painful,
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miserable, intimidated, uncared for, unwelcome, heartbroken, bullied, depressed,
worried, shocked….

Article 12 of the UN Convention on the Rights of the Child places an obligation on
State Parties to assure to children the right to express their views freely on all
matters affecting them, and for those views to be given due weight.

2. Hitting Children Damages Children
Just over 20 years ago it was considered OK for husbands to hit their wives.  Now it
is recognised that hitting women was harmful to their dignity and caused mental as
well as physical harm.  The same understanding must be adopted in relation to
children and the same legal protection offered to children.

Extensive data, collected over many years, has shown that children who are hit a lot
have more behaviour problems, especially “aggression” and more emotional and
mental health problems especially depression and family violence.  The Alliance is
happy to supply the Committee with detailed references.

3. Protecting only children under three years of age is illogical and unfair
At the age of three a child has different capacity so only offering protection to those
under three fails to take account of a child’s special needs e.g. a learning disability or
autism.

This bizarre age bar will actually make the law less clear on a daily basis for adults
and children:
• you think you witness a 2-year-old being assaulted in the street by a carer but in

fact she is a small child who is nearly four!
• A parent decides to punish her 5-year-old son and two-year-old daughter over the

same incident.  She hits the 5-year-old and verbally reprimands the 2 years old.
The son feels very bitter, humiliated and angry because he has been hit and in
public.  He is so upset he cannot even remember what he has done 'wrong'!

The age distinction will fail to promote the concept of zero tolerance of violence
between all family members and thus reduce all forms of domestic violence.

While the Alliance recognises that the Scottish Executive has made a brave decision
to introduce a ban on the hitting of children under three by abolishing the current
defence of “reasonable chastisement”, we do not believe the ban goes far enough.
The only equitable solution is to ban the defence of “reasonable chastisement”
altogether.

The Alliance would be pleased to give oral evidence to the Committee or to supply
any further information.

From the Children are unbeatable! Alliance in Scotland Strategy Group

Barnardo's Scotland  -  Kelly Bayes
-  kelly.bayes@barnardos.org.uk

Children 1st  -  Margaret McKay
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-   margaret.mckay@children1st.org.uk

Save the Children  -  Susan Elsley
-   s.elsley@scfuk.org.uk

Children in Scotland – Gillian Harrow
- gharrow@childreninscotland.org.uk   
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Appendix 7 – Submission from the Global Initiative to End all Corporal Punishment of
Children

SUBMISSION FROM THE GLOBAL INITIATIVE TO END ALL CORPORAL
PUNISHMENT OF CHILDREN

I understand that the Equal Opportunities Committee may be looking at the equality
implications of the Criminal Justice (Scotland) Bill and its proposals for law reform on
physical punishment of children.

Can I urge the Committee to look carefully at these proposals, which plainly breach
the UK's human rights obligations, including the right to equal protection under the
law?

Today, a key UN Human Rights Treaty Body - the Committee on Economic, Social
and Cultural Rights - joined the UN Committee on the Rights of the Child in formally
recommending prohibition of physical punishment in the family.  I am an
acknowledged expert on the human rights of the child and the issue of corporal
punishment. I was also the Adviser to the boy "A" in the European Human Rights
Court case "A v UK". I am Joint Coordinator with Thomas Hammarberg of Sweden of
the Global Initiative to End All Corporal Punishment of Children, which has the
support of UNICEF, UNESCO, the UN High Commissioner for Human Rights and
many others. I attach a memorandum for the Committee and also an earlier
submission made to the Justice 2 Committee.
I would welcome an opportunity to give oral evidence to the Committee, or to meet
you or other members.

Peter Newell

TO THE CONVENOR, EQUAL OPPORTUNITIES COMMITTEE
SCOTTISH PARLIAMENT

INTERNATIONAL HUMAN RIGHTS STANDARDS AND THE COMMITTEE’S
INQUIRY INTO CRIMINAL JUSTICE (SCOTLAND) BILL

FROM PETER NEWELL, JOINT COORDINATOR, GLOBAL INITIATIVE
TO END ALL CORPORAL PUNISHMENT OF CHILDREN

Today, the UN Committee on Economic, Social and Cultural Rights issued its formal
comments and recommendations following examination of the fourth report on the
UK. This key human rights Treaty Body recommends that the UK should prohibit
physical punishment of children in the family. It recalls “the principle of the dignity of
the individual that provides the foundation for international human rights law”.

The Committee notes that this recommendation is in line with that made to the UK
Government by the UN Committee on the Rights of the Child, when it examined the
UK’s first report under the Convention on the Rights of the Child in 1995.

The UK expects other states to take seriously the recommendations of UN human
rights Treaty Bodies, so it should take them seriously itself.
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I am writing because I am concerned that the Scottish Parliament should take full
account of the human rights and equality implications of the Executive’s proposals to
reform the law on physical punishment. I would welcome an opportunity to give
evidence. It is plain that the current proposals in Scotland do not meet the UK’s
obligations under international law to protect children’s human rights to respect for
their human dignity and physical integrity and to equal protection under the law. Only
explicit removal of the common law defence of “reasonable chastisement” can
achieve equal protection for all children. The Equal Opportunities Committee’s remit
includes age discrimination. The existence of the defence of “reasonable
chastisement” causes discrimination in protection from assault between adults and
children. Plainly children, smaller and more vulnerable than adults, should have
greater rather than lesser protection of their physical integrity. The proposals include
a complete ban on physical punishment up to a child’s third birthday – but this simply
introduces further unjustifiable age discrimination. The other proposals to define
unacceptable forms of physical punishment inevitably transmit the message that
other forms are acceptable.

Peter Newell
May 20 2002
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Memorandum to Justice 2 Committee:
Physical punishment of children – clause 43 of Criminal Justice (Scotland) Bill
From Peter Newell and Thomas Hammarberg
Joint Co-ordinators, Global Initiative to End All Corporal Punishment of
Children (www.endcorporalpunishment.org) April 25 2002

The Justice Committee is asking at this stage for comments on the “general
principles” of the Bill. Scotland has a very positive reputation for innovation in
children’s law and we congratulate it on being the first country in the UK to
contemplate legislation to end all physical punishment for some children.

But the proposals on physical punishment, as introduced, entirely lack principle. It is
insulting to children and demeaning to the new Parliament to be debating at what
age children can be legally assaulted, in what ways and with what implements.
These proposals persist in breaching the rights of all children from their third birthday
to respect for their physical integrity and human dignity and to equal protection under
the law.

Can the Scottish Parliament really be happy to cement in its law in 2002 the
disgraceful concept of “justifiable assault” of children? How can this be squared with
the wish to build a culture of human rights, with the commitment to the UN
Convention on the Rights of the Child, with the principles of the Children’s Strategy
Statement and with the policy of zero tolerance of “domestic violence”?

International human rights standards
The proposals directly conflict with fundamental rights set out in the Universal
Declaration of Human Rights and the International Covenant on Civil and Political
Rights. The Convention on the Rights of the Child (CRC) requires states to protect
children from “all forms of physical or mental violence” while in the care of parents
and others. The consistent jurisprudence of the Committee on the Rights of the
Child, Treaty Body for the CRC, is that corporal punishment, however light, is not
compatible with the Convention. It has formally recommended prohibition, coupled
with public education and awareness-raising, to over 100 states, including to the UK
when it examined the Initial Report in 1995. Following a General Discussion on
violence against children in the family and schools last September, the Committee
adopted recommendations, including: “The Committee urges States parties to enact
or repeal, as a matter of urgency, their legislation in order to prohibit all forms of
violence, however light, within the family and in schools, including as a form of
discipline, as required by the provisions of the Convention and in particular articles
19, 28 and 37(a) and taking into account articles 2, 3, 6 and 12 as well as 4, 5, 9, 18,
24, 27, 29 and 39.”

It is clear that when the Committee examines the UK’s Second Report, in September
this year, it will be concerned that no action has been taken to fulfil its 1995
recommendation. The UK does not encourage other states to ignore formal
recommendations of the human rights Treaty Bodies and it should not treat them
selectively itself.

European Convention on Human Rights
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Judgments of the European Court do not prescribe how states should remedy
breaches of human rights. The judgment in “A v UK” requires the Government to
provide children with adequate protection from inhuman or degrading punishment,
including “effective deterrence”. Clause 43 does not provide “effective deterrence” of
punishment which may breach article 3 for over three year-olds. On the contrary, by
prohibiting certain forms of corporal punishment, it implies that it is in the discretion
of courts to find other forms acceptable. Giving courts a list of factors to consider
when deciding whether assaults are justifiable makes no contribution whatsoever to
deterrence.

The Explanatory Notes on Clause 43 suggest that the factors are derived from judgments of
the European Court. But the right to protection afforded by article 3 is an absolute
right: the reasons for giving a punishment cannot be relevant to determining whether
or not it is inhuman or degrading. The requirement on courts to consider this factor
effectively weakens the protection of children from assault. The other general factors
are invariably considered by courts because they form part of the prosecution case.
We assume that in adding this factor the Executive was influenced by the English
Court of Appeal judgment R v H. This judgment inaccurately interpreted Strasbourg
case law (we can provide a detailed commentary if requested).

Public opinion
Public opinion polls suggest that a substantial majority of the public support giving
children the same protection as adults under the law on assault (the effect of
removing the defence of “reasonable chastisement” completely) provided they can
be convinced that parents will not be prosecuted for “trivial” assaults.  The Scottish
Parliament, rather than compromising children’s fundamental rights, should focus on
reassuring the public. If existing hurdles to prosecution are not adequate, a specific
one requiring that prosecution only goes ahead when it is in the best interests of the
children concerned could be added. Parents could also be reassured, as teachers
have been, that physical actions designed to protect and restrain children are
unaffected by the removal of the defence. In countries which have a clear ban on all
corporal punishment, there has been no controversy over prosecution following
implementation.

Religious extremists
Press reports suggest that the Executive and Parliament may have been targeted in
particular by organisations and individuals who believe that their religion justifies
ritualised corporal punishment of their children with implements. This is a small and
unrepresentative minority. Of course one must respect freedom of religion. But
religious belief can provide no justification for practices which breach others’
fundamental human rights. This has been confirmed recently by the European Court
of Human Rights and by the Constitutional Court of South Africa, rejecting
applications from groups of fundamentalist Christian schools and parents seeking to
challenge abolition of school corporal punishment in the UK and in South Africa.

In Sweden, following implementation of the explicit ban on all corporal punishment in
1979, a group of parents representing a minority religious sect sought to challenge
the ban by application to the European Commission on Human Rights, quoting rights
to family life and privacy as well as freedom of religion. The application was rejected
as unfounded. The Commission found that extension of the Swedish law on assault
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to apply to the ordinary physical chastisement of children by their parents “is
intended to protect potentially weak and vulnerable members of society”.

Conclusion
The Scottish Parliament has an opportunity to provide leadership - for Scottish
children and for the UK’s children. This issue is of huge importance to children and to
children’s status in society. The Parliament should not see itself as involved in some
balancing act between children’s and parents’ rights. Legal reform to equalise
children’s protection under the law on assault is long overdue. Implementing this
legislation is not only good for children; it is good for families and will undoubtedly
make a major contribution to prevention of all forms of violence. The mixed
messages sent by clause 43, on the other hand, will if implemented undermine child
protection, undermine the work of the many agencies and organisations seeking to
promote positive non-violent forms of parenting and fail to meet the UK’s human
rights obligations.

’Our children are the future of Scotland. We need to give them the best
possible start in life so that they have the opportunity to play their full part in
Scotland’s future. Getting it right in the early years lays the foundation for the
whole life of a child.’
Scottish Executive Programme for Government – Making it work together;
quoted in “Scotland for children Report
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Criminal Justice (Scotland) Bill

Sheriff Hugh Matthews, follow up submission relating to the Glasgow Drug Court
Pilot.



GLASGOW DRUG COURT PILOT
Co-ordinators monthly returns

Referrals Received May May May-02 Cumulative Cumulative Cumulative Total
Male Female Total Male Female

8 1 9 62 6 68

Referrals via S.G. 9 61

Direct referrals (not via S.G) 0 7

Total number of new referrals 9 68

Number of offenders who May May May-02 Cumulative Cumulative Cumulative Total
received a Drug Court Order Male Female Total Male Female

Number of Offenders who received
Probation 0 0 0 6 2 8

Number of Offenders who received
DTTO 6 0 6 25 1 26

Number of Offenders who received
Concurrent Prob and DTTO 1 1 2 4 1 5

Number of Offenders who received
Deferred Sentence 0 0 0 0 0 0

Total number of Offenders who
Received Drug Court Orders 7 1 8 35 4 39

Actual Number of Drug Court May-02 Cumulative Total
Orders Made Total

Probation 0 15

DTTO 8 37

Concurrent Prob and DTTO 3 9

Deferred Sentence 0 0
Total number of Drug Court 
Orders Made 11 61



Breach of Orders May May May-02 Cumulative Cumulative Cumulative Total
Male Female Total Male Female

Probation 0 0 0 0 0 0
Order allowed to continue
Order revoked

DTTO 0 0 0 1 0 1
Order allowed to continue
Order revoked

Concurrent Prob and DTTO 0 0 0 0 0 0
Order allowed to continue
Order revoked

Deferred Sentence 0 0 0 0 0 0
Sentence continued
Alternative imposed

Total number of Orders breached
0 0 0 1 0 1
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J2/02/24/10

SUPPLEMENTARY RESPONSE

by the Vice-Dean of

THE FACULTY OF ADVOCATES

to

THE JUSTICE 2 COMMITTEE OF THE SCOTTISH

PARLIAMENT

on the

CRIMINAL JUSTICE (SCOTLAND) BILL

I refer to the evidence given to the Committee on 12th June 2002 by Mrs Valerie

Stacey QC and myself in respect of the Criminal Justice (Scotland) Bill (“the Bill”).

This Supplementary Response is intended to provide information relating to two

aspects of that evidence, namely the issue of victim statements in criminal

proceedings in England and Wales, and the issue of the proposed prohibition on

physical chastisement of children.  For the assistance of the Committee, I have

provided copies of the various printed sources which I have referred to.

Victim statements: Part 2 of the Bill, section 14

The Faculty has no direct experience of the use of victim statements in England and

Wales.  It is aware of  evidence which has been given to the Committee which was to
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the effect that they have not materially affected the procedure in criminal

prosecutions.1

The position in accordance with the criminal procedure of England and Wales appears

to be that a court should take into account a particularly damaging or distressing effect

upon a victim, but that the effect should be properly vouched and the court should not

make assumptions about the effect on the victim.  The establishment of that effect

should be in the form of a witness statement complying with the requirements of the

Criminal Justice Act 1967, or an expert’s report.  The court should approach the

evidence of the victim alone with care, in particular in relation to matters which the

defence could not realistically be expected to investigate.  Opinions from the victim’s

close relatives as to the sentence should be ignored.  These propositions are stated in

Archbold, Criminal Pleading Evidence and Practice, 2002, at paragraph 5-23, and

vouched by reference to the authorities cited, in particular R v Perks.2

The position in England and Wales therefore appears to be that there is no formal

statutory regime for the provision to the court of a “victim statement”, but that

information given by or in relation to a victim may be relevant to the sentencing

process as long as the information is provided in a form equivalent to all other

evidence which will be before the court.

There are distinctions in English criminal procedure which may suggest that such a

practice, and within the limitations described above, would not be likely to raise a

significant issue, although the Faculty has no experience on this in England and puts

forward the following for information only.  In England, police statements are

customarily served on a defendant who thereby has before his trial the evidence to be

given by all potential witnesses, which may include a victim, and which evidence may

relate to charges to which a finding of not guilty will follow, whether by way of

verdict of the jury or by acceptance of a plea of not guilty.  It is therefore customary

for both a defendant and a victim to know that the victim’s claims are before the

defendant in the form of evidence and will be put before the judge on that basis. In

                                                
1 Justice 2 Committee Official Report, 5th June 2002, col. 1469 (Evidence of David McKenna, Victim
Support Scotland).
2 [2001] 1 Cr App R (S) 19.
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Scotland, there is no such equivalent formal exchange of evidence, and the creation of

a statement which will go before the court in addition to the evidence led or any

narrative provided by the prosecutor would be an innovation.

I have not been able to ascertain whether or not there may have been any additional

informal pilot or other schemes carried out in England and Wales which may relate to

the evidence which the Committee has heard.

For the assistance of the Committee, I also provide a copy of the opinion of the High

Court of Justiciary in the case of HMA v McKenzie,3 which was the case involving a

decision by Lord McCluskey which has been referred to in evidence.  In relation to

the evidence given to the Committee by Mrs Stacey, I refer in particular to the

passage at page 70.

Physical chastisement of children: Part 7 of the Bill, section 43

The current law in this respect is derived from the law on assault.

Common law

The current common law on assault is explained in the principal textbook on criminal

law as:

‘Any attack on the person of another is an assault… It covers more than a

forcible attack, and it does not necessarily connote that the accused had to

overcome resistance by the victim… There need not be substantial violence

and indeed an extremely trivial attack is sufficient. It is an assault to slap

someone on the back, even perhaps to tap him on the shoulder, and to spit on

someone “is an assault in the eyes of the law.” Injury to the victim is

unnecessary: it is an assault to kiss a girl without her consent.’4

It is necessary that the accused person intended to assault the victim (or at least

intended to assault someone).  Assault cannot be committed by an accidental act

                                                
3 1990 JC 62.
4 Criminal Law, Gordon, 3rd Edition, Volume II, Chapter 29, page 397.
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which is not meant to affect anyone. Traditionally it has been said that ‘evil intent’ is

needed, but the author of the current edition of Gordon suggests at page 409 that the

clearer definition is that the state of mind necessary for assault is ‘simply an intent to

cause another bodily harm’. Therefore for an act to constitute the crime of assault,

there must be a deliberate act by a person who intended by his act to affect his victim.

There are circumstances in which an act which constitutes assault is justified, perhaps

the most obvious is when the person is acting in self defence, but it is also the case

that parents (and certain others who are in charge of children) who are charged with

common law assault of a child may seek to justify an assault by explaining that it was

done in chastising a child. If that is the explanation, the court has to decide if the

explanation is true, and in any event if it was a reasonable exercise of discipline, or if

it exceeded what would be regarded as reasonable chastisement. In the case of Gray v

Hawthorn5 a school teacher was charged with the assault of a pupil by administering

to him excessive punishment with a leather strap on his hands. The teacher had used a

strap on the pupil nine times in an hour for a series of transgressions. The teacher pled

not guilty but was convicted. He appealed and the conviction was upheld. His position

was that he was disciplining the child. The court decided that the punishment inflicted

went beyond punishment and amounted to persecution.

By contrast, in Guest v Annan 6 a father was charged with assaulting his eight year old

daughter by striking her repeatedly on the buttocks with his hand to her injury. His

defence was that the child had stayed out later than she was allowed to be out, she had

told lies about where she had been, he was angry with her and he smacked her bottom

several times. The child was crying and her bottom was red. The sheriff convicted on

the basis that the punishment was excessive. The conviction was overturned on

appeal. The Court of Criminal Appeal said that the fact that the father was angry when

he smacked the child did not justify the conclusion that there was evil intent.

In the case of Peebles v McPhail7 the mother of a two year old child was charged with

assaulting him by slapping him on the face with moderate force, knocking him over

                                                
5 1964 JC 69.
6 1988 SCCR 275.
7 1989 SCCR 410.
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and leaving a red mark. She pled not guilty on the basis that the child was having a

tantrum and she became angry. The sheriff convicted and the Court of Criminal

Appeal upheld the conviction on the basis that:

‘to slap a child of two years old on the face, knocking him over, is an act as

remote from reasonable chastisement as one could possibly imagine.’

The cases above were cases where a parent or other person having care of a child was

charged with assault at common law.  In order to establish the guilt of the accused, the

Crown required to prove both that the blow or blows were struck, and that the

intention of the accused was such that an assault had been committed as described by

the law.

Statutory provision

In the case of children, there is also a statutory offence provided by section 12(1) of

the Children and Young Persons Act (Scotland) Act 1937 (“the 1937 Act”), which

provides for present purposes that:

“If any person who has attained the age of sixteen years and has parental

responsibilities in relation to a child or to a young person under that age or

has charge or care of a child or such a young person, wilfully assaults, ill-

treats, neglects, abandons, or exposes him… in a manner likely to cause him

unnecessary suffering or injury to health… that person shall be guilty of an

offence…”8

Subsection (7) provides that:

“Nothing in this section shall be construed as affecting the right of any parent,

teacher, or other person having the lawful control or charge of a child or

young person to administer punishment to him.”

Although section 12 is obviously a statutory provision, it still appears to require that

an assault be established before a conviction could ensue.  Thus the requirements of

the common law described above would require to be met for a conviction under

                                                
8 The copy of section 12 provided to the Committee is as amended, and is included with the
commentary from Scottish Family Law Legislation, Norrie, General  Editor, pages A4/1 to A4/4.
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section 12(1), together with the consideration of a defence put forward by a parent in

accordance with subsection (7).

I do not know why in 1937 a statutory offence was created which in respect of assault

replicates the common law, although it may be noted that section 12(1) also refers to

an offence being committed by reason of ill-treatment, neglect, abandonment and

exposure, concepts which would not be affected by the Bill.  I also do not know why

the accused in the cases referred to above were charged with common law assault,

rather than the statutory offence, but that may be to do with the limited range of

penalties provided for by section 12.

Thus the law at present requires that before a parent may be convicted as a result of

physical punishment inflicted on his or her child, an assault as understood by the law

must be proved.  Only if such an assault has been established, will the issue of

reasonable punishment arise at all.  If the parent has not in law assaulted the child,

then the parent will be acquitted.

The provisions of the Bill

Section 43 of the Bill provides for a change in the law by the following means.  First,

by subsection (1) it would require the court to have regard to specific factors when

considering a defence of physical punishment carried out by a parent or other person

having the care of a child. These factors are already ones to which the court will have

regard. They are referred to the case of  Gray v Hawthorn referred to above, and in

the European case of A v United Kingdom.9  Secondly, by subsection (3) it would

limit the scope of such a defence by reference to certain factors, rendering it entirely

inadmissable in the case of a child under three years of age, and in the case of older

children, rendering it inadmissable where a blow to the head occurred, shaking

occurred or an implement was used.  Thirdly, by subsection (5) it would remove any

reference to “assault” from section 12 of the 1937 Act.  The result of passing section

43 of the Bill would therefore be that in every case involving physical punishment of

a child, a person would require to be accused of common law assault because section

                                                
9 (1999) 27 EHRR 611.
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12 of the 1937 Act would no longer refer to assault, and the scope of the defences

which were available to that charge would be restricted.

In all cases, however, the prosecutor would still need to establish that an assault had

occurred, and it would be open to an accused person to challenge the existence of the

necessary intention on his or her part even before the court required to consider any

defence put forward as restricted by the effect of section 43.

Whether or not this truly means that a change in the law is necessary is a policy issue,

but in my view if the purpose of the change is to render criminal what was not

previously criminal, then it is inevitable and must be accepted that prosecutions will

follow, and possibly convictions, of persons who would not otherwise find themselves

before the criminal courts.  It is not in my opinion an answer to this point to rely upon

the discretion exercised by the police and procurator-fiscals in every case, and I do

not add to the evidence given by Mrs Stacey and myself in this respect because this

Supplementary Response is provided solely to explain my views on the legal position.

If it is the case that the Scottish Executive does not wish to bring additional persons

before the courts, then I refer to the position of the Faculty in its original Response

which has been provided to the Committee and which suggests that the amendments

proposed may not be justified.  If on the other hand, an emphatic change in the law is

desired, then in my view that might be achieved by creating a new statutory offence

separate from the law of assault.  That could provide that it would be an offence for a

parent or other person having control of a child to strike that child, or to chastise that

child physically, with an absolute prohibition in the cases of children under three,

blows to the head, shaking, or the use of an implement, and in other cases providing a

limited defence of physical punishment by reference to the same factors as appear

presently in section 43(1).  The provision might also provide for a defence in respect

of an act committed in order to save the child from immediate and significant danger,

which would allow for situations where the child had been struck or seized to prevent

him from running in front of a car, but would not permit the use of violence for what

the parent might assert was the greater good of the child.
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The advantage of such an approach would be that, in contrast to the law of assault, it

would not require any consideration of intention in order to establish the

circumstances necessary to convict the accused, and would leave it to the accused to

seek to establish a defence within the limitations specified.  From a legal point of

view, this course would provide for greater clarity by removing the need for the

consideration of the issues raised by the common law of assault in a situation where

there is a clear desire to limit the use of physical force against children.  It would

avoid the possibility of differing approaches to the concept of assault in the case of

children, a matter which has been the subject of some comment.10

I thank the Committee for this opportunity to set out in detail my position on this

matter.

Roy L Martin QC,
14th June 2002.

                                                
10 See the commentary on section 12(7) in Scottish Family Law Legislation referred to above, at
paragraph A.001/3.5, page A4/4.
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11 June 2002

Pauline McNeill, MSP,
Convener,
Justice 2 Committee,
C/O Room 3.12,
Committee Chambers,
George IV Bridge,
Edinburgh,
EH99 1SP.

PETITION PE336-ASBESTOS CASES

I am writing to you in response to your letter of 26 April 2002, and following an
informal meeting with you and Bill Aitken, your Committee’s Deputy Convener,
which was also attended by the Lord Justice Clerk and Lord Mackay of Drumadoon.
I understand that since that meeting Bill Aitken and two of your Committee’s clerks
have taken the opportunity to visit Lord Mackay’s Court.  I trust that was of interest to
them.  If any other members of the Committee wish to observe Lord Mackay dealing
with asbestos cases, they are, of course, very welcome to do so.

I should also say that, in dealing with the mattes which you have raised, I have had
the benefit of observations from judges who have direct experience of the procedures
to which you refer, as well as material provided to me by officials of the court.

It may be helpful if I divide up my remarks as follows:

The current handling of asbestos cases

1.1 As you know from my letter to Ms. Mulligan dated 13 December 2001, I
nominated Lord Mackay of Drumadoon to oversee asbestos actions when it
had become evident that their progress had been affected by certain external
factors.  These included the fact that Turner and Newall and associated
companies had been put into administration, and the effect of the decision of
the Court of Appeal in England in Fairchild v. Glenhaven Funeral Services
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Limited and two other cases, all of which have recently been reversed by the
House of Lords.  I understand that, the speeches (opinions) of the House of
Lords judges will be issued around the middle of June.

1.2 Arrangements have been made for putting out large numbers of asbestos
cases for By Order hearings before Lord Mackay of Drumadoon.  Such
hearings have taken place on a number of days and further days of hearings
are planned.  The cases which have been selected for this purpose have mainly
been ones in which (a) there has been a lack of progress over a period of
months;  or (b) the appropriate procedure has not been followed.  By this
means Lord Mackay has been able identify whether actions are being held up
by external factors.  It has also been possible for Lord Mackay (a) to order the
lodging of documents, which are late or have been overlooked by the parties’
solicitors, (b) to determine further procedure in individual actions (by allowing
a proof (hearing of evidence) or a procedure roll (legal debate), (c) to
encourage the exchange and the agreement of evidence, (d) to require parties
to lodge the documentary evidence in their possession, (e) to identify the
issues that remain in dispute between the parties, and (f) to encourage parties
to address settlement of actions, at as early a stage as possible.  Cases have
also been put out By Order some 6-8 weeks before the date of the proof, so
that parties could state which factual and legal issues remain in dispute and
what information, if any, is still required from others, in preparation for the
proof.

1.3 It may be noted that examination of individual cases has demonstrated that
a large number of factors have affected their progress, in addition to the
external factors to which I have referred.  These include:

(i) failure or delay on the part of the pursuers’ solicitors to lodge open
and closed records (the written pleadings) or documentary evidence in
their possession (such as material relating to the medical or
employment history) or to enrol the appropriate motion for further
procedure;

(ii) delay following upon actions being sisted, at the instance of the
pursuer’s solicitors to await the appointment of an executor following
the death of the original pursuer.  After the death of the original
pursuer an action cannot proceed until an executor to the deceased has
been appointed and sisted as a party to the action.  Very commonly the
procedures for the appointment of an executor are undertaken by
solicitors other than those who are acting in the asbestos actions.  I
understand that in such instances delays in excess of one year have
occurred before the actions are able to proceed;

(iii) the defenders refusing, being reluctant, or delaying, to expand on their
skeleton defences, for example in regard to the question whether the
pursuer or deceased had been employed by them;

(iv) delays experienced by parties in recovering documentary evidence
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about employment histories from the Inland Revenue, or hospital
records, including pathology material, from hospitals in the United
Kingdom and abroad.  I understand, for example, that it takes between
4-6 months to obtain details of an individual’s employment record
from the Contributions Agency of the Inland Revenue; and.

(v) delay on the part of the parties in applying for, or the court offices in
making, an order for further procedure, following upon amendment of
the written pleadings, or fixing a new diet after the discharge of a diet
of proof or procedure roll.

Procedure in commercial actions

2.1 It may be helpful to the Committee, in considering the suggestion that
commercial procedure should be used as a model for asbestos cases, if I give
an outline of commercial procedure and the reasons for it.

2.2 Commercial procedure was introduced in 1994 to meet the specific needs of
commercial litigation.  It involves the progress of the commercial action,
assuming that it is defended, through a series of hearings.  These are no mere
formality:  parties have to be represented by legal advisers who are fully
briefed and are in possession of sufficient instructions to make decisions about
the issues which are to be discussed.  The judge has a wide discretion to make
orders designed to ensure expedition, secure agreement between parties, where
this is possible, and focus on matters which remain in dispute.  A typical
commercial action might be the subject of one preliminary hearing, four
continued preliminary hearings, one procedural hearing and four By Order
appearances.  Commercial judges sit throughout the year.  However, proofs
and debates are not normally held during the Easter recess or in August or the
Christmas recess.  During these periods incidental and interlocutory business
continues to be dealt with.

2.3 Commercial procedure was designed to be flexible so that the course followed
in each case could be tailored to the needs of that case.  Some cases can
therefore proceed immediately to debate after a single preliminary hearing.
Others may require several continuations of the preliminary hearing, elaborate
management of consultation between the parties’ expert witnesses, the
production and organisation of large quantities of documents, a procedural
hearing and eventually a lengthy proof.  The most striking feature of
commercial procedure is the variety of the cases.  The flexibility, and the
consequent high level of judicial management, are necessary to make the best
use of the procedure for each case.

2.4 It may be noted that the concerns which led to the introduction of commercial
procedure were not driven to any material extent by a perceived problem with
skeleton defences.  Under the commercial procedure if a party genuinely
requires time to answer the other party’s case, such time is allowed and the
preliminary hearing is continued for this purpose, often more than once.

2.5 While one of the objectives of commercial procedure is speed of disposal, it is
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important to bear in mind that in any given case what amounts to a speedy
disposal depends on the nature of that case.  Instances can be found where
final disposal was achieved within weeks rather than months after the
summons was served.  On the other hand, inevitably, the more complex the
case, and the greater the degree of management and preparation which it has
required, the longer is likely to be the period which will elapse before it can
proceed to a substantive hearing.  Because each judge manages his own
calendar, he is able to make use of diets that fall vacant following settlement
of a case, in order to give an early diet for another case (for example, in order
to hear a debate) that needs little preparatory time.  However, in general, the
longer the diet that is required, the further ahead it will require to be fixed.
Consequently it is impossible to say that cases on the commercial roll proceed
from start to finish within any specified time, or even that the substantive
hearing can be set at any particular time after the proof or debate has been
allowed.  Thus there is no warrant for the assumption that an application of
commercial procedure leads to disposal of an action within 3-6 months of
being raised.  This involves a misunderstanding of the actual time which
individual cases take.

Some comparisons with asbestos cases

3.1 While asbestos cases are not the simplest category of personal injury actions,
they are routine in the sense that there is a strong tendency for the actions to
present the same questions repeatedly, namely (i) employment of the
pursuer/deceased by the defenders;  (ii) exposure to asbestos;  (iii) liability to
pay damages;  (iv) the quantification of damages;  and, to some extent, (v)
contribution amongst defenders towards payment of damages.

3.2 In this connection it is to be noted that while the pleadings in asbestos cases
can be lengthy, much of their content is taken up with averments which are
common to a large number of actions, for example, in regard to general
knowledge of the dangers associated with exposure to asbestos.

3.3 A survey of actions in the Outer House in the year 2000 showed that some
75%-80% of them were for damages in respect of personal injury (including,
of course, asbestos cases).  Of these personal injury cases only about 0.5%
went to proof.  It follows that in the vast majority of cases concerned with
asbestos, the legal process is the final stage of the road towards settlement.
Notwithstanding that experience of asbestos actions, the Court has no power to
force defenders to settle an action or to concede points which they genuinely
wish and are legally entitled to take.

3.4 While there may well be some cases in which defenders take advantage of
their ability to rest on skeleton defences, there may well be others in which
there are practical problems for defenders caused by the fact that the
employment of the pursuer (or the deceased), and his alleged exposure to
asbestos were long ago;  or by the fact that it is difficult to recover medical or
pathology records.  In such circumstances defenders may reasonably argue
that they need further time for investigation.



5

3.5 The application of a system of intensive judicial management to any category
of case may have certain attractions, but inevitably involves costs.  There is
cost in the form of the time of judges preparing for and conducting hearings,
and there are costs in the time of court staff and the use of other resources.  I
may say in passing that experience in the handling of asbestos cases under the
arrangements, which I described in para. 1.2, has clearly involved a significant
commitment of resources.  Whether and to what extent judges should become
involved in the management of a particular category of case depends on
whether the demands which this would make on what is available is
proportionate to any benefits which this would achieve.  This may seem at first
sight a stringent requirement, but the way in which the available resources are
used has to seek to ensure access to justice for all who require it.  The
flexibility, and hence the high level of judicial management, required in
commercial cases does not appear to be required for asbestos cases.  They can,
and should, follow a simpler course, and therefore need less management.  It
would be wasteful of the scarce resources of the court to put asbestos cases
through a procedure which was more complex and more demanding of judicial
time and other resources than is required for their efficient progressing and
disposal.

3.6 I should add that if one were to make the assumption (which I consider to be
unrealistic) that the same degree of judicial management should be expended
on every asbestos case as on commercial cases, the effect would be to require
the equivalent of one judge working full-time.  This could not be achieved
without the appointment of an additional judge, and hence an increase in the
statutory maximum number of judges from 32 to 33.  It would also, of course,
involve the employment of additional staff and other resources.  In saying that
I make no allowance for any increase in the current rate at which asbestos
actions are raised.

3.7 It should also be borne in mind that procedural hearings and the like also
involve a cost for the parties.  A system which increases the number of
substantive court appearances and allows the court to order the adjustment of
pleadings, the provision of reports and information increases the amount of
work which is required of the parties’ legal representatives, and hence the cost
which those parties incur.  It cannot be said that a judicially managed system
would be less costly than the present system that is applied to asbestos cases.

The implementation of the proposals of Lord Coulsfield’s Working Party

4.1 The Working Party recognised that the great majority of personal injury cases
settled without judicial intervention.  Their proposals were designed to
accelerate the point at which parties reached a position at which settlement
could realistically be achieved.  They aimed to do so by a number of measures
including, first, setting a target for the period from the lodging of defences to
the holding of the proof, and, secondly, introducing provisions for the early
recovery of documents.  Their proposals have the support of the Scottish
Executive

4.2 The philosophy underlying the target was that an end point should be set,
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along with a timetable for intermediate actions to be performed by the parties.
This proposal created a framework for the transfer of responsibility for the
progressing of personal injury actions from the parties to the court.

4.3 The Working Party took the view, in the light of the high rate of settlement,
that judicial case management was not necessary in personal injury cases, and
that it would add considerably to the burden of work without achieving
anything which could not be achieved by implementing their
recommendations.  Hence they considered that limited judicial resources
should be devoted to ensuring that there was no unnecessary deviation at any
stage.

4.4 The key elements of the scheme which has been developed from the proposals
of the Working Party are:

• a reduced period (from a year and a day to three months) after calling
when the instance will fall if defences are not lodged or decree in absence
obtained;

• a reminder letter from the court if defences are not lodged within seven
days after appearance is entered;

• the automatic fixing of a proof diet when defences are lodged for a date at
or about, but not earlier than, 12 months ahead; and an event driven
timetable.  A timetable will be generated automatically at the stage when
defences are lodged.  This timetable will set out a series of future dates by
which parties are required to take the appropriate actions.  Likewise any
adjustment to the timetable which proves to be necessary will be sent out
automatically.

4.5 The new procedures will be designed to take full advantage of IT.  In order to
ensure the success of this system there will require to be active monitoring of
cases to ensure that the appropriate steps have in fact been taken.  For this
purpose an existing computer based system for case management (used for
recording the initiation and disposal of actions and for generating and
processing documents such as interlocutors) will be enhanced to provide
additional functions, including regular reports and pro forma letters.  It will be
possible to monitor progress by means of interrogating the system.  I should
emphasise that the use of computers along with the work of clerks and judges
should enable the court to provide a system for the management of cases
which will be more effective than anything that can be achieved at present.

4.6 It is proposed that there should be early recovery of documents listed with
the summons.  This should provide both parties in asbestos and other actions
with earlier access to documentary evidence, such as medical, pathology and
employment records, and hence enable them to make an earlier assessment of
the claim to which each action relates.

4.7 The pursuer will be required to submit with the summons a breakdown of the
monetary elements comprised in the sum sued for and the defenders will be
required to submit their valuation of the pursuer’s claim at an appropriate later
date.  This should assist in focusing attention on the areas which are in dispute.
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4.8 The essence of the proposals of Lord Coulsfield’s Working Party in regard to
pleadings in personal injury actions was that they should be restricted to the
minimum which was essential to set out the circumstances out of which the
claim arose.  I have, as you know, invited Lord Coulsfield to act as the
chairman of a small group to take forward the study of such abbreviated
pleadings, particularly in the light of comments made at the extraordinary
meeting of the Court of Session Rules Council.  The general effect of these
comments was that the form which had been envisaged by the Working Party
was too bare.

4.9 The other members of the Group comprise two members of the Faculty of
Advocates, Mr. M.S. Jones, Q.C. and Mr. R.G. Clancy, together with two
solicitors, Mr. D.F.B. Stevenson of Messrs Thompsons, Edinburgh, and
Mr. A.J. Tyler of Messrs Balfour & Manson, Edinburgh.

4.10 I should add that it is also intended that where a party seeks to have an action
appointed to a debate rather than proceed to a proof or jury trial, he will
require to show cause for this.

4.11 A “pre-trial meeting” between the parties is to be held at least four weeks
before the proof or jury trial.  This is to discuss the possible settlement of the
action and to ensure that, so far as is possible, matters are agreed between the
parties.  A certificate as to the holding of this meeting is to be lodged in court
at least three weeks before the proof or jury trial.

4.12 I understand that the work of the group under Lord Coulsfield is at an
advanced stage, and that it is likely that they will provide me with a report by
or before the end of the current term in July.  It is anticipated that the
enhancement of the software for the monitoring of cases should be ready to
“go live” in October 2002.  Allowing for the necessary amendment to the
Rules of Court (by means of an Act of Sederunt) and the time required in
order to notify practitioners and explain to them what is involved, it is
envisaged that the new procedure could start at the beginning of the spring
term in January 2003.  I should perhaps add that in the Court of Session the
rules of procedure and any alterations to those rules are made by Acts of
Sederunt which are signed by the Lord President on behalf of the court.  Acts
of Sederunt represent resolutions of the entire court in its legislative capacity,
for which express provision has been made by statutes at least since the 16th

century.

4.13 I consider that the implementation of the various proposals which I have
described should do much to expedite the progress and disposal of asbestos
and other actions.  They represent a use of judicial time and other resources
which is proportionate to what such actions require.

4.14 Actions raised prior to the commencement of the new procedure will be
subject to the current procedure.  Thus Lord Mackay will continue to have the
oversight of asbestos actions raised before the commencement date.
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4.15 I am optimistic about the benefits which will be obtained from the
implementation of the proposals of Lord Coulsfield’s Working Party.  I will,
however, keep under review whether and to what extent any additional steps
need to be put in place to secure the disposal of asbestos actions raised after
the commencement date.
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SOCIABLE NEIGHBOURHOODS NATIONAL CO-ORDINATOR

1. INTRODUCTION

From my audit visits over the last 18 months or so and from discussions at the Anti Social
Behaviour Officers Forum (ASBOF), I draw the following conclusions about the use of
ASBOs. Approximately 15 authorities have applied for them; not all urban or central belt
but generally speaking mostly reasonably large authorities.  A further 6 are considering, or
have actively considered them  for specific cases leaving 11 who have not yet done so. It
will be interesting to compare the results of the CIOH annual survey which I understand
will be available in August against its previous published figures which covered the period
1.12.99.-30.11.00 and my, admittedly unscientific, but I think, accurate information.  I
would anticipate that the forthcoming figures which the CIOH are currently collecting will
show an increase in use on their previous figures as I know one authority has around 30
ASBOs and another has 22.

2. FACTORS INHIBITING USE OF ASBOs

POLICE: There is widespread uncertainty and a lack of understanding among Police as to
their role and powers with regard to ASBOs leading to concern within some authorities as
to whether it is worth applying if enforcement is going to be problematic.  As noted in my
previous evidence, data sharing can also delay/inhibit effective working and discourage
the making of applications.  (In conjunction with the Royal Scottish Police College and
ASBOF, I have initiated a training package for newly promoted first line managers i.e.
sergeant level, to raise awareness of anti -social behaviour and ASBOs in particular which
we hope will show the mutual benefit of joint working in this area).

LEGAL ISSUES: From my audit visits I can report that legal issues are a major area of
concern for all authorities visited.  There is little complaint about the substantive law and
few cases are lost on the reasonableness ground.  Most, but not all, landlords obtained
most ASBOs sought but this seems to reflect that only very strong cases were presented.
Because of the difficulties inherent in the court system, no one takes any risks.

INTERIM ASBOs:  The forthcoming provisions on interim ASBOs are welcomed by most
though there is recognition that restrictive ASBO applications, such as exclusion orders,
may not be granted at the interim stage (Human rights implications/undefended cases).
There is some concern that in heavily used Courts the same delays may be encountered
as with full ASBOs and the interim ASBO will then lengthen the whole procedure but it
may be that the Interim ASBO will halt the behaviour and it may not be necessary to
proceed to the full hearing; it is difficult to predict at this stage. It is interesting that a lot of
the pressure for the introduction of  Interim ASBOs has come from  those who have not
utilised the current legislation to any great degree.

DELAY:  Excessive delay is seen as a major problem by all authorities and also by
tenants and residents and on average all parts of the Court procedure take longer than
would appear necessary from the Procedure as laid down.   (This was also found by
Mullen).  It is not unusual to find comparatively straightforward cases taking well over 1
year.  This is discouraging for local authorities and very debilitating from complainants,



witnesses and others caught up in the process especially if they fear intimidation or
reprisals whether justifiably or not.

There is scope to reduce delay.  Landlords have a role here (applying for shortened period
of intimation, vigorously opposing sisting for legal aid) but Courts must be firmly
discouraged from:-
o Sisting the case for legal aid (set proof and require legal aid to be sorted out in the
intervening period).
o Sisting to monitor behaviour.  Only in the rare case that there is persuasive
evidence this will work and the local authority is in favour should this occur.

UNCERTAINTY:  Coupled with delay is the uncertainty of court timetables. If a case is set
down to be heard on a certain date it should be heard on that date.  There is a definite
need for certainty of timescales/fixed timescales to enable proper planning and
progression of cases and, most importantly to reassure and support witnesses and victims
who can become very distressed when proof cases run out of time and have to be
adjourned.  This can discourage witnesses from agreeing to appear and is another
contributory factor which an authority might take into account when considering future
cases.

LEGAL AID: At the risk of labouring this point there needs to be a recognition that legal
aid problems are used as a delaying tactic by defendants and their agents creating the
perception amongst witnesses, complainants and tenants and residents association that
the defender will always win because they can play the system.

SHERIFFS:  Although landlords reported they were mostly successful in obtaining
Decrees and reasonably successful in obtaining ASBOs in the cases they pursued, it is
clear more cases could be pursued and more risks taken but there is hesitancy, partly
because of delay and uncertainty in Court system, but also because of concern about
attitudes of Sheriffs who are perceived to be whimsical, out of touch and inconsistent and
to make perverse judgements (light sentences in eg drugs cases leads practitioners to
think eviction/ASBO cases would stand no chance).This is especially a factor in small
jurisdictions where there is one/ few Sheriffs and their attitudes are perceived to be
"compassionate".

Without compromising Sheriff independence or impartiality it is felt that Sheriff
training/information sessions on ASB would be useful - "Bring Sheriffs into the real world"
or "a dose of reality" - were phrases used by interviewees during audit visits.

There was also concern that Sheriffs within the same jurisdiction were inconsistent and
contradictory in requirements regarding evidence and disposal of undefended cases
(ASBO cases).  This may change as everyone becomes more familiar with the provisions
of the Act and a body of comparative cases is built up.

PROCURATOR FISCALS:  There is wide variation in the amount of liaison and co-
operation with PFs and in their attitudes to pursuing breach of ASBOs. (In one jurisdiction
it was reported that the PF has refused to pursue such cases).  This, again, has the effect
of discouraging local authorities from using the legislation - what’s the point?  PFs are
often reluctant to engage with local authorities in multi-agency meetings for fear of their
impartiality being seen to be compromised



COSTS/RESOURCES:  Clearly, where there is perceived uncertainty of outcome coupled
with a long drawn out process involving intensive use of staff resources, cost can be an
inhibiting factor for smaller authorities (and would become so for Housing Associations if
the powers were extended to them).

3. SUGGESTIONS FOR TAKING FORWARD ACTION

* Police: National guidance is urgently needed to clarify the interpretation of Section
115 and ensure there is consistency over Data Protection Issues.  The assumption must
be that local authorities do not ask the Police  unless they need to know and information is
needed to reduce ASB and Disorder, therefore can be given.  DPOs are key here. This is
urgently needed and is THE priority as for as Local Authorities are concerned. (see also
previous evidence submission on Section 17 of the Crime and Disorder Act).

* Legal issues: It is accepted that landlords can improve use of legal process through
minimising pre-litigation delay, good case management and well trained professional staff-
and through taking a few more risks.  Excessive caution on the part of legal staff within
local authorities has been reported as a further inhibiting factor. However, court
administration and Court related legal attitudes play a big part.

It is suggested:-

* Courts give priority to serious anti-social cases.

* Sheriffs fix a proof date and not allow sisting for legal aid.

* An evaluation should be made as to whether the court process can be streamlined
without jeopardising individual rights.

* Sheriffs and PFs should be trained in reality of ASB and its implications for the
Communities in which it occurs.

Linked to this:-

* Court user groups should be actively encouraged (required?) to improve liaison
between local authorities, Courts, PFs, Sheriffs, and Children’s Reporters. (Models
exist and can be drawn on).

* STOCK TRANSFER ISSUES: The issue of whether the powers should be
extended to RSLs needs to be considered in the light of increasing numbers of
stock transfers from local authorities but if the power was so extended it could be
argued that this returns anti-social behaviour back into the arena of being a
landlord issue rather than a social order issue.

4.  CONCLUSION



I am aware that this paper raises a significant number of concerns but they are so
frequently raised as to confirm them as widespread and universal problems which
frustrate all involved in tackling ASB effectively and can discourage agencies effectively
utilising the ASBO legislation designed to assist in combating ASB, and resolution of them
would encourage more robust and speedy responses. Clearly some are complex,
involving as they do, potential cultural change by a wide variety of agencies and personnel
and others must require long term multi – agency responses but some would appear, on
the face, of it to be susceptible to some forceful but relatively simple guidance.

Having said this, I do think more Councils are beginning to utilise  ASBOs as they begin to
see that those that have utilised them in appropriate circumstances are doing so
successfully. I believe them to be useful tool as

* they can be targeted at the individual perpetrator rather than penalising the
household (as in Eviction),

* they are not tenure specific,
* and if they are not breached then they attract no sanction and

* in cases where eviction subsequently becomes necessary they show the Court that
other remedies have been tried and that eviction is really a last resort.

* most importantly they show that anti-social behaviour is not a landlord issue but a
social order issue and is not merely confined to Council estates.

Most concern about ASBOs comes from those that have not yet taken the plunge.


