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JUSTICE 2 COMMITTEE

AGENDA

23rd Meeting, 2002 (Session 1)

Wednesday 12 June 2002

The Committee will meet at 9.30 am in Committee Room 2, Committee Chambers,
George IV Bridge, Edinburgh.

1. Criminal Justice (Scotland) Bill (in private): The Committee will consider lines
of questioning for item 3.

2. Item in private: The Committee will consider whether to take item 6 in private.

3. Criminal Justice (Scotland) Bill: The Committee will take evidence on the
general principles of the Bill at Stage 1 from�

Dr James McManus, Chairman and Hugh Boyle, Secretary, Parole Board for
Scotland;

Professor David Cooke, Forensic Clinical Psychology, Douglas Inch Centre
and Glasgow Caledonian University, British Psychological Society and
Professor Cynthia McDougall, University of York Centre for Criminal Justice
Economics and Psychology;

Michael Clancy, Director and Anne Keenan, Deputy Director, Law Reform and
Gerard Brown, Convener, Criminal Law Committee, Law Society of Scotland;

Roy Martin QC, Vice Dean, Valerie Stacey QC and Shelagh McCall, Faculty
of Advocates.

4. Subordinate legislation: The Committee will consider the following negative
instrument:

Act of Sederunt (Fees of Solicitors in the Sheriff Court) (Amendment) 2002
(SSI 2002/235).

5. Joint meeting: The Committee will consider whether to meet jointly with the
Justice 1 Committee to take evidence on progress to date and future plans of the



Minister for Justice, and to take evidence from Clive Fairweather, Her Majesty�s
Chief Inspector of Prisons for Scotland on his annual report.

6. Inquiry into the Crown Office and Procurator Fiscal Service: The Committee
will consider a draft report.

Gillian Baxendine
Clerk to the Committee, Tel 85054



The following papers are enclosed for this meeting:

Items 1 and 3 � Criminal Justice Bill

Suggested Questions (PRIVATE) J2/02/23/1
Detailed list of evidence and timings (PRIVATE) J2/02/23/2
Submission from the Parole Board for Scotland J2/02/23/3
Submission from the Law Society J2/02/23/4
Submission from the Faculty of Advocates J2/02/23/5
Letter from the Minister for Justice on further amendments which the
Executive intends to bring forward at Stage 2

J2/02/23/6

Item 4 � Subordinate Legislation

Note by the Clerk (SSI 2002/235 attached for members only) J2/02/23/7

This instrument is available online from the Stationery Office:

http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/s-200202.htm

Item 6 � Inquiry into the Crown Office and PFS

Draft Report (PRIVATE) J2/02/23/8

Papers circulated for information:

PE336
Submission from the Forum of Insurance Lawyers (Scotland) J2/02/23/9
Submission from the Law Society of Scotland J2/02/23/10
Submission from the Faculty of Advocates (DRAFT) (PRIVATE) J2/02/23/11

Criminal Justice Bill
�Victim Impact Statements: Don�t Work, Can�t Work�, Criminal Law Review,
(referred to in oral evidence by the Sheriffs Association, 5 June 2002) � members
only

Papers not circulated:

Criminal Justice Bill
Members are reminded to bring with them copies of the Criminal Justice Bill and
Accompanying Documents, available from Document Supply Centre or at the
following website: http://www.scottish.parliament.uk/parl_bus/legis.html#50.

http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/s-200202.htm
http://www.scottish.parliament.uk/parl_bus/legis.html#50


J2/02/23/3

SUBMISSION FROM THE PAROLE BOARD FOR SCOTLAND

The Chairman of the Board, Dr McManus, has asked me to thank you for your letter of 26 March
Inviting the submission of written evidence regarding the general principles of the Bill.

I can confirm that the Board has been consulted about the particular provisions of the Bill which would
directly affect the operation of the Board and that the members are in agreement with these proposed
changes.  The members particularly welcome the proposed ending of Ministerial discretion in cases of
sentences of ten years and over, which became manifestly anomalous after the introduction of the
Convention Rights Compliance Act 2001.  The proposed amendments to sections 16 and 17 of the
Prisoners and Criminal Proceedings (Scotland) Act 1993 which are outlined at section 32 of the Bill
should serve to make matters easier for judges throughout the land.

The Board has given consideration to the issue of victim involvement in its decision-making at two of
its recent General Purposes Meetings.  While in principle the members strongly favour appropriate
victim involvement, they were concerned that routinely seeking victims’ views after the passage of
time involved before an offender is considered for Parole might simply serve to remind victims of
events for which they have found closure.  They were also concerned that the process might create
unrealistic expectations among victims.  The Board’s main concern is with predicting how the offender
might behave in the community if released.  The provisions of the Bill ensure that only those victims
who have indicated a desire to be informed of release decisions will be notified and impose a duty on
Ministers to provide full information to such victims about the role and working of the Board.  The
members consider that these provisions provide adequate protection to victims and ensure that their
participation will not be a further burden imposed on them.

The Board gave its views on electronic monitoring (now called “remote monitoring” in the Bill) in a
previous consultation exercise.  It was not thought a useful additional power for parole licensees – if
the Board felt that there was a need for such a measure on release, it would normally indicate a level
of risk which would preclude the grant of parole in the first place.  However, such monitoring may
indeed be a useful addition to a non-parole licence in some cases and it is welcomed as such.  It may
be that thought should also be given to introducing a power to attach drug treatment and testing
conditions as part of licences?

The Board also provided its views on the Risk Management Authority and the order for Lifelong
Restriction in response to consultation on the MacLean Committee Report.  In principle, the members
see the creation of such a disposal as a potentially useful addition to the powers of the High Court, but
only, as MacLean identified, for a very small number of cases in each year.  The Board would hope,
therefore, that the legislation will make clear that such orders should only be imposed in cases
identified as posing a very high risk of serious re-offending.  The Board is aware from its experience
with psychological risk assessments that a judgement of high risk is reached in many cases due to the
static factors identified (in mostly North American) studies as constituting such a level of risk.  In the
immediate aftermath of offence and conviction, when the proposed risk assessment process will be
undertaken, there will have been little chance for any dynamic factors to have had any influence.  The
very nature of the crime for which the offender has been convicted will probably demonstrate actual
high risk in the recent past.  It will thus be difficult for the person charged with risk assessment to
reach any conclusion other than that the convicted person poses a high risk.  Accordingly, the Board
considers that Clause 210C (2) should be amended to make provision for a broader range of levels of
assessment of  risk.  Equally, the assessor should be invited to provide an assessment of the likely
effects of dynamic factors and of the time necessary for such factors to impact on the risk level so that
the sentencing court can decide whether an indeterminate sentence is absolutely required or whether
a determinate sentence might provide appropriate public protection.  In principle, indeterminate
sentences are incompatible with proportionality save in the most extreme circumstances.  The
Legislation should make this clear.

The Board would also like to add some brief practical observations at this stage about the procedures
for undertaking risk assessments.  It is aware from its own experience that there appears to be an
acute shortage of suitably qualified clinical and forensic psychologists in Scotland.  Any significant
increase in demand for their services might thus prove difficult to satisfy in the short to medium term.



No doubt this is an issue which the Risk Management Authority will address, though this will inevitably
take time.  The process of risk assessment will take place before sentencing, thus making it part of
our adversarial criminal process.  The Defence will thus almost always wish to commission its own
report, thereby increasing demand for qualified practitioners.  Judges are well used to deciding
between conflicting professional witnesses and will no doubt quickly gain further expertise in the area
of forensic psychology.  There may, however, be problems in the court appointed assessor securing
the co-operation of the person undergoing assessment, which might limit the utility of reports
produced.  There may also be problems in carrying out such assessments properly if the place to
which the person is remanded is a penal establishment.  Clearly there should be a need for secure
remand facilities in such cases, but a traditional prison environment is not normally conducive to the
best clinical assessments.

The Board welcomes the proposed Risk Management Authority (RMA) and the broad remit provided
for it in the Bill.  This makes clear that the intention is not simply to detain people identified as posing
a high risk and do nothing about the risk.  The RMA has the appropriate powers and the legal
obligation to ensure that all positive steps are taken to reduce the risk posed and to provide for its
proper management, whether the person is in custody or in the community.  The Board itself would
hope to benefit from the work carried out by the RMA and looks froward to a fruitful co-operation in
achieving our shared objective of community protection.

Subject to the above observations, the Parole Board welcomes this Bill and considers that it will
improve the functioning of the criminal justice system in Scotland.

Yours sincerely

Hugh P Boyle
Secretary to the Board



J2/02/23/4

SUBMISSION FROM THE LAW SOCIETY OF SCOTLAND

The Criminal Law Committee of the Law Society of Scotland (“the Committee”) welcomes the opportunity
of commenting on the Criminal Justice (Scotland) Bill and has the following comments to offer:-

Part 1 – Protection of the Public at large

Part 1 of the Bill sets out new proposals for the assessment and treatment of serious violent and sexual
offenders and is based largely on the recommendations of the McLean Committee. These provisions
introduce a new indeterminate sentence of an Order for Lifelong Restriction (“OLR”); provide for the
creation of the Risk Management Authority (“RMA”) and set out the functions of the RMA in relation to
those offenders for whom risk management plans are to be prepared.

The Committee supports the principle of the proposals contained in this part of the Bill and believes that
in sentencing serious violent and sexual offenders, the courts should focus on the offender and the
danger he or she presents to society.

It is important that the courts have available to them all relevant information for sentencing purposes.  A
multi-disciplinary approach to risk assessment should be adopted and the RMA will play a pivotal role in
the development of guidelines and protocols to facilitate this process.

Section 1- Order for lifelong restriction – new section 210F

The Bill introduces the OLR as an alternative sentencing option for serious violent and sexual offenders
who present a risk to the public.   The Committee believes that the proposed new sentence has much to
offer in that it provides for a continuing risk assessment, combined with a management plan to address
offending behaviour and gradually minimise risk until the offender can be released into the community
under supervision.

Before making an OLR the court must be satisfied that the risk criteria are met.  Section 210E of the Bill
sets out the criteria to be applied in these circumstances.  As currently drafted, the risk criteria are based
(a) on a “likelihood” that the offender will present a danger to the public; and/or
(b) on the offender’s indifference  to the consequences of his or her actions and a likelihood that he or

she will not comply with the standards of behavioural restraint which normally apply in society.

In considering the situations in which the court should make an OLR, the McLean Committee made the
following recommendation:-

“An OLR would be available only in cases where the High Court was satisfied that there are
reasonable grounds for believing that the offender presents a substantial and continuing risk to
the safety of the public such as required for his lifelong restriction”. (Rec. 17)

The Committee supported this recommendation at the time of publication of the McLean report and
believes that it strikes the balance between the protection of the public and compliance with the European
Convention on Human Rights in regard to the offender.  The OLR would then only be imposed where it
would be a proportionate response to the assessed risk.

Consideration could be given to re-drafting the risk criteria to reflect more accurately the balance
envisaged by the McLean Committee.

Report of the Judge – New Section 210G



New section 210G makes provision for the judge in indictment cases to prepare a report as to the
circumstances of the case and for that report to contain such information as is considered appropriate.  It
is unclear from the Bill how such reports will be used.  The explanatory notes offer some assistance and
suggest that the reports will assist the assessor in the preparation of the risk assessment report.
The Committee understands why such reports would be of assistance in compiling a risk assessment
report and seeking to assess the offender’s future dangerousness.  If such reports are to have an impact
on risk assessment and therefore on sentencing considerations, it would be preferable for parties to
agree the content of the report in advance.  The Committee would therefore recommend that both the
Crown and the offender’s representatives are given a copy of the draft report prior to it being finalised.
There could then follow a short period within which parties would be invited to make comment on the
factual content of the report, prior to final determination by the judge involved.  Such provisions should
reduce the possibility of challenge at a later date and would be consistent with the procedure used for
criminal appeals under section 179 of the Criminal Procedure (Scotland) Act 1995.  Section 179 allows
parties a period of three weeks to adjust the draft case prepared by the judge before the content of the
final report for the High Court is decided.

Risk Management Plan – Section 9

The Committee welcomes the provisions of section 9 of the bill, which seek to ensure that those
authorities which have functions under the risk management plan are implementing the plan in
accordance with their functions.  If the offender is to have stringent conditions placed upon him or her,
then on the basis of reciprocity, he or she ought to be provided with measures, designed to address the
underlying causes of the offending behaviour.  It is therefore appropriate that the RMA should perform a
central role in monitoring delivery of the services specified in the risk management plan.  This will ensure
that the OLR is framed in such a way as to combine the punitive element of a sentence which society
expects with measures to facilitate rehabilitation and reduce risk.

At present, the bill provides for the lead authority to report annually to the RMA in regard to
implementation of the plan (section 9(2)).  If this section is to be effective, however, provision should also
be made for sanctions to be available to the RMA and remedies available to the offender to ensure that
the lead authority carries out its functions under the plan.

Part 2 – Victims Rights

The Committee welcomes the introduction of the provisions in Part 2 of the Bill which seek to give victims
more effective involvement in the criminal justice system and create a right for victims to receive
information in certain circumstances.

Section 14(2) of the bill restricts the victim statement scheme to “natural persons against whom a
prescribed offence has been perpetrated”.  The Committee would question why this provision is so
narrowly drafted.  Should a sole trader or a family partnership consisting of perhaps parents and their
children or a close company, which has been the victim of crime, not also be afforded the opportunity of
making a statement, detailing the impact of the crime on the partnership or close company?

Section 14(3) of the Bill makes provision for a victim to make a supplementary statement in advance of
sentencing if the victim so requests.  The Committee believes that this provision should be extended to
allow the court to request a supplementary statement if it believes that it would be appropriate.  The
timing at which victim statements are made appears to the Committee to be crucial.   It is clear that the
most important function of the statement will be for the court to take it into account when considering
sentence and therefore, an up to date statement close to the point of sentencing is vital.

The bill does not provide how the statement will be obtained and clarification of this would be welcomed.
Furthermore, no reference is made to the possibility of challenging the accuracy of the statement or the
information contained therein.  Further clarification would also be welcomed as to the procedure which
will be adopted in situations where a reduced plea has been accepted or the accused is convicted after



trial of a lesser charge.  In such situations, the victim impact statement may contain information, which is
not appropriate for the court to take into account in sentencing.  How will such cases be dealt with?

It is also unclear why children have been omitted from the list of “qualifying persons” given in section
14(10).
Part 3 – Sexual Offences

Section 18(3) of the Bill provides for repeal of section 1 of the Crime and Punishment (Scotland) Act
1997.  The Committee agrees with this approach.  Mandatory sentencing focuses on the offence of which
the person is convicted, rather than on the offender and accordingly this would be a departure from the
sentencing approach, which is proposed in Part 1 of the Bill.

Section 20 of the Bill seeks to implement one of the recommendations of the Expert Panel on Sex
Offending, chaired by the Lady Cosgrove.  This provides that the court before passing sentence in
specified cases must call for a psychological assessment of the offender.  The Committee supports this
approach and believes that the importance of psychological assessments cannot be overstated as they
may contain essential information, which may not have come to light during the course of proceedings.  It
is therefore essential that such reports are ordered and accurately prepared.   The presentation to the
court of all relevant facts at this stage is vital if the most appropriate disposal in relation to the offender is
to be made.

Part 4 – Prisoners etc.

The Committee has no comment to make.

Part 5 – Drug Courts

The Committee supports the introduction of drugs courts.  These courts offer offenders an opportunity to
address their dependency on drugs and in so doing, their offending behaviour.

Part 6 – Non-Custodial Punishments

Part 6 of the Bill provides the legislative basis for restriction of liberty orders to be used as a direct
alternative to custody.  The Committee believes that restriction of liberty orders and the use of electronic
monitoring have a part to play in the criminal justice system and should form part of a package of
measures which will assist the offender in addressing his or her offending behaviour.

 Part 7 – Children

At common law, a parent charged with assaulting his or her child can put forward a defence of
“reasonable chastisement”.  A parent will not be convicted of assault for physical chastising his or her
child in circumstances where that punishment is found to be reasonable.  What constitutes “reasonable
chastisement” will always depend on the facts and circumstances of the case.  The concept of
“reasonableness” is intended to give the court a broad discretion to take account of all the circumstances
of a case.

Although case law discusses what constitutes “reasonable chastisement”, section 43 of the Bill seeks to
clarify the common law position and set out in statutory form criteria which will assist the courts in
determining whether physical punishment of a child can be regarded as “reasonable chastisement”.

The difficulty is that the Bill does not refer to the concept of  “reasonable chastisement” but rather
introduces the notion of “justifiable assault”.  The Committee believes that the use of this terminology is
confusing and that if the Executive is seeking to clarify the law in this area, then the reference to
“justifiable assault” should be replaced by a reference to “reasonable chastisement”.



The Committee welcomes the fact that the Scottish Executive have taken this opportunity to amend
section 12 of the Children and Young Persons (Scotland) Act 1937, as recommended by the Scottish Law
Commission in its report on Family Law No. 135 (1992).

Part 8 – Evidential, Jurisdicitonal and Procedural Matters

The Committee has no comment to make.

Part 9 – Bribery and Corruption

Section 55 of the Bill gives Scottish courts extra-territorial jurisdiction over bribery and corruption offences
committed abroad by UK nationals and bodies incorporated under UK law.  The Committee believes that
this is within the legislative competence of the Scottish Parliament under section 29 of the Scotland Act
1998, although some may argue to the contrary.

Part 10 – Criminal Records

The Committee has no comment to make.

Part 11 – Local Authority Functions

The Committee has no comment to make.
Part 12 – Miscellaneous and General

Section 59 – Public Defence

The Committee questions why these provisions are being brought forward, especially in light of the
Independent Evaluation carried out by respected researchers.  The provision needs to clarify how any
limited expansion of the PDSO is to work.  The provisions relating to the further report on the feasibility
study should provide
(a) for the independent appointment of the researchers;
(b) a fixed cost for the research project; and
(c) for membership of the research advisory group.



J2/02/23/5

SUBMISSION FROM THE FACULTY OF ADVOCATES

The Faculty makes the following responses:

Part 1: The Protection of the Public at Large

This part of the Bill introduces new provisions for the assessment and treatment of high-risk
offenders.

The Role of the Prosecutor
New sections 210B and 210F introduce a new role for the prosecutor.  The prosecutor is to be
given the power to move the Court to order a Risk Assessment Report and make an Order for
Lifelong Restriction.  In addition, the prosecutor is given a right of appeal against the failure to
make an Order for Lifelong Restriction (OLR).

Traditionally, the prosecutor has played no significant role in the sentencing process.  The
prosecutor ordinarily obtains and provides necessary information for the Court.  There does not
seem to be any need or justification for the prosecutor to be given the role suggested here.  The
Court itself with the information available to it should be in a position to deal with the question.
The Faculty recommends that this aspect of the Bill should be reconsidered.

Previous Behaviour
Under new section 210F, before making an OLR the Court has to decide if the risk criteria are
met. In deciding whether the risk criteria are met the Court is required to have regard to the Risk
Assessment Report.  New s. 210C(1) provides that in preparing the Risk Assessment Report, the
assessor may take into account previous convictions; and any allegation that the person has
engaged in criminal behaviour, whether or not that behaviour resulted in prosecution and
acquittal.

This gives rise to the following concerns:

• The Bill is silent as to where the assessor is to obtain such information.  The MacLean Report
had recommended that the Crown should maintain a dossier of such information.  Such a
dossier would not be the subject of any control by the Court and would be likely to include
material which would be incapable of being checked and which could be no more than
malicious gossip.

• The use of any prior material which did not result in a conviction could lead to a situation
where a person who had been acquitted because the Crown witnesses were disbelieved
could nevertheless find that the allegations made by those witnesses could be taken into
account.

• The new sentence is effectively a new type of life sentence.  It represents a very substantial
interference with the liberty of the person.  The result of the approach outlined above is that in
passing such a sentence the Court may take account of material which is either untested or
has been tested and rejected by another Court.  This would appear to be contrary to the
presumption of innocence.  The Faculty is concerned that it would appear to be incompatible
with existing Scots law and the principles of Article 6 of the European Convention on Human
Rights.

Part 2: Victims’ Rights

Victim Statements (Section 14)
The Faculty notes that in the proposed system of victim statements there is the potential for the
following problems:
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• alleged perpetrators of crime, and persons who have pled or been found guilty of crime, may
be treated differently from each other by the prosecuting authorities and the Court  because
their victims have reacted differently.

• if some victims give statements and others do not, the prosecuting authorities and the Court
may treat essentially similar situations differently

• victims may be threatened by perpetrators or those who claim to speak for them to decline to
give a statement or to tone it down.

•  the victim statement will refer to all of the offences which the victim believes were
perpetrated against him. However, the prosecutor may decide to accept a plea of guilty to
some charges and not others, or to some charge under deletion of part of the charge. (He
may do so for the very good reason that he believes it unlikely that all of the charges will
prove. He will be aware of the evidence which he expects to be able to lead to corroborate
the victim’s account.) Therefore he will be careful in his narration of the circumstances to
refer only to the part to which a plea of guilty has been accepted. The defence agent or
counsel will do likewise. The Court will then be faced with a statement which may have
different information. The Court will have to ignore information relating to events to which the
accused has pled not guilty.

Victim’s Right to Receive Information Concerning Release etc. of Offender (Section 15)

The victim’s right to have information about the offender’s release always has to be weighed up
against the danger that some victims or those who claim to speak for them may seek to attack an
offender in revenge. Inclusion of this section in the Bill finds the scales tipped in favour of the
victim’s rights. Whatever decision is made on that, special arrangements are necessary, we
would suggest, for the small minority of cases where a young person is convicted of a serious
crime and on release assumes a new identity.

Release on Licence: Right of Victim to Receive Information and Make Representations
(Section16)

Section 16 does not provide that the Scottish Ministers have to consider any representations
received from a victim. If that is implied, then the same problems of failing to treat like cases alike
as are mentioned in relation to s. 14 will arise. Separately

• there is no provision for notification to the offender of the content of any representations.
Thus decisions on his release or otherwise will be made partly by reference to material which
he does not have.

• the victim is being asked to give information on a matter not relevant to the rehabilitation of
the offender.

Part 4: Prisoners etc.

Section 21 – this section allows for the certification of children between 14 and 16 years as
“unruly” or “depraved”.  These terms are not defined.

Section 22 – there are concerns about the role and function of the police custody and security
officers. (see section 61 below)

Section 35 - remote monitoring - if this is designed to be a response to the MacLean Committee
recommendations, it seems that the drafting does not limit it to high risk violent or sexual
offenders.

Part 5: Drugs Courts
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Section 36(7) should include the standard of proof for Court being satisfied that failure to comply
with DTTO is proved.

Part 6: Non Custodial Sentences

Section 42 - supervised attendance orders - s. 42(2) does not make sense.  One would need to
substitute “over 16” not “or over 16” for “16 or 17”.

Part 7: Children

The Faculty recognises that the issue of physical punishment of children raised difficult and
sensitive questions. Section 43 does not introduce a new statutory offence. Rather, in a
somewhat unusual approach, it seeks to limit the application of an existing common law defence.
It is a recognised defence to a charge of assault of a child that the assault was justifiable in the
course of physical punishment of the child. This section seeks to limit the availability of the
defence by identifying certain pre-existing limitations and introducing additional limitations.

This raises the question as to whether these is any need for legislation. The common law may be
sufficiently robust and capable of development adequately to deal with changes in society's
views. For example, section 43(1) provides that the courts must have regard to certain factors in
deciding whether such punishment is a justifiable assault. These factors derive from the
provisions of Article 3 of the European Convention on Human Rights and, in particular, the case
of A v United Kingdom 27 EHRR 611. In considering a case where the accused claims that
what was done was justified the Court is already required to take account of these factors. In
these circumstance it seems unnecessary to introduce such a provision.

43 (2) follows from 43(1) and is similarly unnecessary.

On the other hand, 43(3) introduces a number of specific circumstances in which physical
punishment will never be regarded as reasonable, that is to say, where the child is under 3 years;
or where there is: a blow to the head, shaking; or the use of an implement. These provisions
represent a significant change to the law. While recognising that this is a matter of policy, and that
clarification of the law may be desirable, the Faculty submits that these proposals require to be
examined closely. To exclude any physical punishment of children under the age of thee years
carries the risk of bringing into the criminal justice system persons who would not otherwise come
to the attention of the police or social services. The consequences of conviction, leading to the
possible loss of employment and severe strains on family life may have adverse implications for
the wellbeing of the child, which could outweigh the damage caused by the punishment.

The Faculty notes that "shaking" is not defined and that no age limit is applied with respect to
shaking. While the dangers of shaking a baby are well recognised, giving a twelve-year-old a
shake by the shoulder might be regarded by many as being at the lower end of physical
punishment.

In addition, the Faculty notes that no definition of "implement" is offered. Once again the absolute
nature of the exclusion of the use of any implement raises the risk already identified of bringing
into the criminal justice system person who would otherwise not be so.

Part 8: Evidential, Jurisdictional and Procedural Matters

Section 51 – There is a concern that the provision for service of indictments and complaints by
notice that the document may be collected from a police station may give rise to problems.
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• the accused may be unable to collect the document in sufficient time to meet time limits such
as the right to challenge notices under section 258.

• There is a danger here that without ever receiving a copy of the indictment an individual can
have a warrant granted for his arrest for failing to appear.

Part 12: Miscellaneous and General

Section 61 - The introduction of the new post of police custody and security officer gives cause
for concern.

• The powers of apprehension and search are not very clearly defined.
• It is not clear whether the provisions of section 14 (detention) and 15 (intimation to a

reasonably named person) have any bearing on the actings of a police and security officer.

Section 62 – this provision may go too far.  It is questionable whether persons who have been
subject to a probation order or a drugs treatment and testing order should necessarily be
disqualified from jury service.  No reason is given for extending the categories of disqualification
and there does not seem to be any indication that the present system is not working in some way.
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CRIMINAL JUSTICE (SCOTLAND) BILL

I am writing to give notice of some further amendments which the Executive intends to bring
forward at Stage 2 of the Criminal Justice (Scotland) Bill.

Two of the proposed amendments – television links and electronic communications were detailed in
the White Paper Making Scotland Safer: Improving the Criminal Justice System published in
December 2001. Unfortunately, the Executive was not in a position to include these proposals in the
Bill at introduction.  We are now, however, in a position to take these proposals forward.

Television link from court to prison or other place of detention

I propose to enable an accused person remanded in custody to appear in court by way of a television
link in both summary and solemn procedure in the High Court and the Sheriff Court.  Currently
accused persons remanded in custody are conveyed from prison to court to appear in person for
every court hearing.  Under these proposals a range of proceedings, with the exception of the trial
diet of an accused at which evidence is to be led and first appearances before the court from custody,
on both petition and on summary complaint, could be heard by means of a television link to the place
of remand, committal or imprisonment of the accused.  Bail applications (lodged subsequent to the
foregoing exclusions) and bail appeals, many of which are currently heard in the absence of the
accused, will fall within the terms of the provision.  The presiding judge would have an overriding
discretion at any stage to rule that in the interests of justice any proceedings were not suitable for
using the TV link.
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This will remove the need for remand prisoners to attend court for every routine hearing, thereby
reducing the cost and inconvenience to both the prison and the prisoners of conveying them to and
from court facilities.  It will also enhance the security aspect of the remand of these prisoners.  In
solemn proceedings, where the hearing is for full committal, where no declaration is to be made by
the accused, the hearings normally take no more than a few minutes.  Initially, therefore, it is
intended to pilot a live television link, for full committal proceedings, between HM Prison Barlinnie
and Glasgow Sheriff Court where the volume of prisoners in transit on a daily basis is the greatest.

Electronic communications

I indicated in the White Paper Making Scotland Safer: Improving the Criminal Justice System that I
was looking at ways of improving the efficiency of the criminal justice system by more effective use
of electronic communication.  I said that I was examining how the available technology could best be
applied to improve the system and was considering legislation to allow documents in criminal
proceedings to be sent electronically.  The documents under consideration include complaints,
petitions, indictments, appeal papers, committal warrants and search and arrest warrants.

My consideration of this matter led me to conclude that provision could be made under the
Electronic Communications Act 2000 for most of the documents mentioned above to be sent
electronically.  This is because section 8 of that Act allows an order to be made to modify statutory
provisions for the purpose of authorising or facilitating the use of electronic communications to do
anything which under a statutory provision is required to be or may be done or evidenced in writing
or otherwise using a document, notice or instrument. The only class of document that does not fall
within the scope of section 8 is search warrants obtained at common law.

I therefore propose to confer an order making power on the Scottish Ministers to authorise the use of
electronic communications or electronic storage for common law search warrants.

Previous convictions in the EU

The EU Framework Decision (FD) 2001/888/JHA was adopted on 6 December 2001 amending FD
2000/383/JHA of 29 May 2000 on increasing protection by criminal penalties and other sanctions
against counterfeiting in connection with the introduction of the Euro.  The FD requires, inter alia,
every Member State to recognise the principle of the recognition of previous convictions under the
conditions prevailing under its domestic law, and, under those same conditions to recognise for the
purposes of establishing habitual criminality final sentences handed down in another Member State.

There is no statutory bar or legal principle preventing courts in the rest of the UK from taking foreign
convictions into account and so complying with this EU obligation.  However, in Scotland, the
Criminal Procedure (Scotland) Act 1995 provides that any reference to a previous conviction or
sentence is to be construed as a reference to a previous conviction and sentence by a court in the UK.
Although the FD only requires that previous convictions are to be taken into account with respect to
counterfeiting the Euro, the Executive is proposing to take this opportunity to make provision so that
all previous convictions handed down by another Member State in the EU can be taken into account.
This would bring Scotland into line with the rest of the UK and also anticipates that we may be
required in future under our EU obligations to put in place this sort of mutual recognition.
Accordingly, I propose to bring forward an amendment at Stage 2 to enable foreign convictions to be
taken into account in criminal proceedings in Scotland as outlined above.
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Criminal appeals

I propose to address an anomaly which was identified in a recent Appeal Court case.  A person who
has been convicted of an offence and wishes to appeal must, under section 107 of the Criminal
Procedure (Scotland) Act 1995, seek leave to appeal from a single High Court judge.  If leave is
refused the person can then apply to the High Court for leave to appeal within 14 days of the
notification of refusal of leave by the single judge.  This time limit is not capable of extension.  In a
recent case the Appeal Court were critical of this lack of flexibility, especially since other similar
related procedural time limits were capable of extension.  I consider this lack of inflexibility
unsatisfactory.  It can have serious consequences for an appellant if the deadline is missed.  I propose
that the 1995 Act be amended to give the Appeal Court the power to extend the 14 day time limit
where sufficient cause can be shown.

Notes of evidence

The High Court issued a consultation paper on 14 May which among other things proposes that the
extension of notes of evidence (the production of a transcript of a trial) be brought back under
judicial control.   I understand that the Legal Secretary to the Lord President sent a copy to the
Committee on 28 May.

In the past the production of a transcript required the prior authority of the court.   It was granted
sparingly and only where necessary for the appeal.   At present, however, if any person requests a
transcript and either pays or is in a position to pay, the court is obliged to direct that it be produced.
In most solemn criminal appeals the appellant is funded by legal aid and the expense of producing a
transcript has to be sanctioned by the Scottish Legal Aid Board (SLAB).   The Board is uneasy with
this role as it has little or no information on which to assess whether a transcript is necessary.   More
importantly, where the production of a transcript is not strictly necessary, the result is avoidable delay
in the progress of the appeal.  In addition it can also lead to the amendment of the existing grounds of
appeal which causes further delay.   Unless the current consultation exercise, which ends on 10 June,
throws up some unforeseen problems, I am minded to implement the proposal to give the High Court
the power to authorise transcripts of evidence by amending section 94 of the Criminal Procedure
(Scotland) Act 1995.

Wildlife crime

As I confirmed to the Parliament on 30 May, I also intend to introduce amendments implementing
two of the key proposals which were advanced in The Nature of Scotland, our March 2001 policy
statement on improving the protection of Scotland’s wildlife and natural heritage.  I am doing this as
an exceptional measure, in advance of our proposed Nature Conservation Bill, in recognition of
significant public concern about wildlife crime.

I propose to amend the Wildlife and Countryside Act 1981 to introduce custodial disposals of up to 6
months for the generality of wildlife offences dealt with under Part I of the Act.  These include
offences such as the theft of rare birds’ eggs, the unauthorised killing of protected animal species or
the use of illegal and inhumane methods of killing.  Custodial disposals of up to 2 years will be made
available for the most serious Section 14 offences, relating to the release of damaging non-native
species.  This reflects an existing differential in the Act and recognises the degree of potential
environmental and economic damage which can result from such introductions.

I also propose to amend Section 19 of the 1981 Act to give the police a new, statutorily-defined
power of arrest in relation to offences under Part I of the Act.
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These measures – on which the Scottish Executive has consulted widely -  are the two which we
have identified as being of greatest immediate value to the police and to the courts in tackling the
problem of wildlife crime.  I do of course remain conscious of the very significant workload which
the Committee is already dealing with and have, for this reason, purposefully limited the proposed
wildlife crime amendments to those which will have the maximum immediate impact on wildlife
crime. I do not intend that other nature conservation proposals should become part of the Criminal
Justice (Scotland) Bill.

Early enactment of these two provisions, before the start of next year’s breeding season, will
contribute significantly to fighting wildlife crime and to preventing future repetitions of incidents
such as the recent shameful theft of osprey eggs from two nest sites near Dunkeld.

I intend that the remaining proposals mapped out in The Nature of Scotland will be taken forward in
our future Nature Conservation Bill.  This will put in place a wider, and comprehensive, package of
measures to ensure that Scotland’s natural heritage is properly safeguarded for the future.

I am copying this letter to the Clerk to the Committee.

JIM WALLACE
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2002/235)

Note by the Clerk
Background

Acts of Sederunt are not Scottish Executive instruments.  They are made by the Lord
President of the Court of Session who is independent of the Executive.  The majority
of Acts of Sederunt relate to procedure in the courts and are neither laid before the
Scottish Parliament nor subject to any parliamentary procedure.

This instrument relates to the fees payable to solicitors in respect of actions
conducted in the Sheriff Court.  It is this fiscal element of the instrument which has
led Parliament to consider the amendment under the negative resolution procedure.

In the past, there has been no policy note submitted with these instruments, it having
been considered that the explanatory note to the instrument, while brief, provides
such policy information as is available.  On request, the Lord President’s Office has
provided further information, much of which is replicated in this note.

The instrument

This instrument provides for increases in the fees payable to solicitors on account of
inflationary pressures or in the event of changes to Sheriff Court procedures.  Such
amendments to fees are usually made only once or twice each year.

This instrument is made as a result of the new Summary Cause Rules (Act of
Sederunt (Summary Cause Rules) 2002) which will come into force on 10 June.  The
new tables regulate fees under the procedure for non-personal injury and personal
injury summary causes introduced by the new rules.

It also increases the values of actions to which reduced fees apply and removes
undefended actions for recovery of possession of heritable property from the list of
actions to which reduced fees apply.

The current table of fees and the current General Regulations (Para 14), both of
which will be amended by this instrument, are attached for information.

Summary Cause Procedure

The Sheriff Court summary cause procedure (introduced in 1976), has since 1988
been for claims over £750 and up to £1,500.  It is “intended to provide a quick and
easy way to settle disputes” (page 4 “Guide to Summary Cause Procedure in the
Sheriff Court” produced by the Scottish Court Service).  Dependent on income, legal



advice, assistance and full legal aid is available.  The Sheriff Court has “privative” or
exclusive jurisdiction to deal with claims not exceeding £1,500.

Expenses are normally awarded to the successful party and are assessed by the
court according to a table of fees for solicitors set by the Court of Session in a SSI
(such as this one).  Expenses in a straightforward defended summary cause action
may be of the order of about £1,000.

Consultation

The revisals to the fees are proposed by the Lord President's Advisory Committee on
Solicitors' Fees (a body representative of the legal profession that operates under the
auspices of the Lord President).

Procedure

The Justice 2 Committee has been designated lead Committee and is required to
report to Parliament by 17 June 2002.

The Subordinate Legislation Committee considered the Instrument on Monday 27
May 2002 and had no comment to make.

Under Rule 10.4, the instrument is subject to negative resolution procedure - which
means that the Order remains in force unless the Parliament passes a resolution, not
later than 40 days after the instrument is laid, calling for its annulment.  Any MSP
may lodge a motion seeking to annul such an instrument and, if such a motion is
lodged, there must be a debate on the instrument at a meeting of the Committee.

The instrument was laid on 17 May.  In terms of procedure, unless a motion for
annulment is lodged, no further action by the Committee is required.  The instrument
comes into force on 10 June.

7 June 2002 Clerk to the Committee
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Introduction

The members of FOIL in Scotland would like to thank the members of the

Committee for being requested to make submissions in connection with this

particular Petition.  It is clear that the Petition is principally directed towards a

particular type of claim whereas the substantive issues which the Committee

wishes to receive representations about relates to:-

(1) Fast Track Procedure, and

(2) Written Pleadings.

The Petition pre-supposes that before an action is raised in Court some form of

reasonable dialogue has taken place between the parties to the proceedings or

involved the relevant Insurers where appropriate.  In the vast majority of

disease cases this does not happen.  In those type of cases the Insured and

Insurers will seldom have been furnished with any information, or documents

other than a date of birth, National Insurance Number and a very general brief

statement referring to dates of alleged employment with a particular Insured.

This delay benefits nobody least of all the Claimant (i.e the Pursuer).

In the majority of disease type cases little, or no, documentation is supplied by

the Claimant’s (i.e. Pursuer’s )  Solicitors prior to litigation despite requests for

such information.  It is frequently the case that the first time that the Insured or

Insurers become aware of a claim is when a “Summons” is received.  In other

words no letter before action has been received.

FOIL is of the view that:-

(1) The conclusions of the Report by the Working Party on the Court of

Session Procedure chaired by Lord Coulsfield contains many excellent

proposals which would help to address the concerns or issues presented

to and raised by the Committee.
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(2) The Lord President should be allowed to move forward as he has

outlined by forming a Judicial Committee and produce a draft Act of

Sederunt.  This procedure has much to commend it especially in light of

the comments on the lack of available parliamentary time.

(3) Care has to be exercised that there is no piecemeal remedy or patching

simply in response to one particular type of claim.  This could have

adverse affects in respect of other types of claims which other Claimants

might consider to be deserving of equal expedition and treatment.

(4) It is therefore crucial for the Committee to carefully consider all

representations.

(5) The members of FOIL have extreme concern about the contents of

various submissions made by the Petitioners and lack of candour therein.

In particular it is felt that the Committee have only been presented with

half of the facts.  It is submitted that the Petition does not reflect a typical

case and glosses over or simply ignores some very important issues

which arise in disease type cases.

Rather than give examples of typical cases in this submission FOIL

would be prepared with clients consent to give examples if requested.

Fast Track and Written Pleadings

To a certain extent these issues are inter related. The submissions which have

been made by Professor Charles Hennessy have been primarily addressed to

Sheriff Court issues. His submissions have some very valid and important

points which distinguish Sheriff Court procedure from Court of Session

procedure.
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As the Committee will be aware there is no monetary limit in respect of Civil

Standard Procedure actions in the Sheriff Court. A Fast Track Procedure was

introduced into the Sheriff Court in 1993 which with some minor amendments

has functioned well and in tandem with the use of written pleadings.  It is

interesting to note that the Petitioners do not attempt to suggest to the

Committee that there are delays in the Sheriff Court.

So what is the problem with the Court of Session, if any?

It should be understood by the Committee that many Claimant Law Firms raise

disease type cases in the Sheriff Court and that venue appears to function

reasonably well.  Other Claimant Firms use the Court of Session relying on

Counsel. The impression, amongst the members of FOIL, is that these latter

firms are simply not geared to run cases in the Sheriff Court. It is still possible to

use Counsel in the Sheriff Court.  (Primarily for conducting  a Hearing of

Evidence/Proof or Debate)

It should also be understood that the majority, if not all, Insurers probably

consider litigation as a matter of last resort. Insurers do not wish to incur

substantial legal costs if at all possible.  Litigation occurs primarily because

there is a breakdown in communication or it is evident that there is no

liability on the part of the Defenders and  the action is going to be

defended.

Lord Coulsfield’s Working Party identified an important issue with regard to the

provision of information by parties in Court proceedings.  In FOIL’s view the

proposals in that report did not fully address the issue nor go far enough.

Background to Proceedings

It should be recalled that an action is raised by the Claimant.
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The onus of proof rests with the Claimant until he or she discharges that onus

which is then transferred to the Defenders.

These are two fundamental issues inherent in the Scottish and all other legal

systems throughout the World.

As already advised the Insurers might be fortunate to receive a letter of claim

before an action is raised. Very often the Summons is the first notification of

claim which is received usually 3 – 4 weeks, or even days, before the 3 year

limitation period applies. In the majority of disease cases almost three years

may have passed since the accident or condition was diagnosed or the date

when the Claimant became aware of his or her condition

The Insurers on receipt will instruct Solicitors who will be on their panel and who

are normally members of FOIL on the basis of the Summons alone as they

have no other papers. The Claimant  and his/her agents have had up to 3 years

to ingather, investigate and prepare the information required for these

proceedings.  There are always exceptions.

In disease cases these may involve issues going back to exposure between 15

up to 60 years beforehand.

As a result, the Insured may no longer exist, the workforce will have moved on

and as is often the case employers records destroyed. In addition, there is the

possibility that the medical records and other information may have also been

destroyed.

The Coulsfield Report tried to address this issue by recommending that certain

documents which will be in the possession of the Claimant, should be produced

with the Summons when it is first lodged in Court. This recommendation could

be translated into a general rule and given effect to.  There could be a

mandatory requirement on claimants to produce all the information.  This could
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go a long way, in particular in respect of disease claims as most, if not all the

information lies within the Claimant’s possession or grasp to progressing all

such claims enabling an earlier focus to be placed on the main issues remaining

between the parties.

At present the Court of Session Practice Rules only require the production of

documents at two stages:-

(1) The production of medical evidence at the outset subject to the provision

that it is information which the Pursuer is seeking to rely on in connection

with the statements contained in the Summons (Rule 27.1). This

information is not produced in Court of Session actions. The excuse put

forward by Claimant’s agents is to the effect that they maintain that the

contents of the Summons are not dependent upon any such information.

(2) Lodgement in the Court of Session of an Inventory of Productions by the

Claimant’s agents 28 days before Proof (Rule 36.3). In some cases

documentation is lodged just before or even on the date of Proof. These

productions will include documents which are often addressed to

Claimant’s agents some 2 – 3 years before the proceedings were raised.

It is therefore evident that the Claimant’s agents are utilising the

Procedure Rules to their advantage as they see it when they claim not to

have relied upon such medical evidence which was obviously available

to them at the time the Summons was prepared.

During the course of a Court of Session action repeated requests are made to

Claimant’s agents for information (including the names and addresses of

witnesses).  The majority of that information is usually only released 28 days

before Proof.  There is no formal obligation on the Claimant’s agents to do so

prior to that stage in the proceedings. Some information is released as and

when the Claimant’s agents so decide. In disease cases, depending obviously

upon the particular facts of the case, the Defenders will not have much, if any,
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information available to them. Accordingly, it is only natural for the Insurers to

deny liability and the facts until:-

(a) Some investigations can be carried out to ascertain what information

may be available from the Insured, if the Insured is in existence and

(b) Information produced by the Claimant or his agents.

More often than not actions are commenced against one Defender in respect of

a certain period of employment which might not be the entire period of the

Claimant’s working life. It is therefore apparent that there will have been

employment with other companies where there may have been exposure. It is

therefore crucial not just in “live” but also in cases where actions are

commenced on behalf of deceased individuals that full documentation is made

available wherever possible (or evidence taken at an early stage of a terminally

ill claimant) to record that evidence and the question of exposure with other

employers.

A considerable amount of time is sometimes lost because not all of the

Defenders who have in fact exposed the Claimant have been pursued and

therefore the Defenders have to consider and investigate whether or not there is

sufficient evidence with which to involve other former employers of the

Claimant..

It is therefore crucial that some form of pre-action protocol is implemented in

particular where a claimant has a potential terminal condition so that that

claimant  evidence can be recorded by a Commissioner appointed on an interim

basis by the Court to record evidence before it is lost.
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Third Party Agencies

Benefits Agency records

Although representations have been made to the Benefits Agency it is crucial

that a review is carried out with regard to the retention of Benefits Agency

records for a longer period than currently prescribed i.e. understood to be 18

months.  These records contain important information.

Inland Revenue – Employment Records

A few years ago the responsibilities of this Department of Social Security were

transferred under a little known section in an Act of Parliament from the DSS to

the Inland Revenue. It is not possible for the Defenders to get access to these

records without the Claimant’s consent. It can take up to 9 months for a full

employment history to be produced in any one case.  In disease cases it has

been explained to the Claimant’s agents by all Defenders that they will be

seeking sight of such a document in connection with any claim. The Claimant’s

agents therefore know that such a document will be requested when a claim

(other than an ordinary accident claim) is intimated to a Defender so there is no

reason why such a document cannot be sought at an earlier stage and

produced at an earlier stage in a case.

Hospital Records and X-rays

These are often destroyed.  Currently these are held for approximately three

years only.

The main issue arises in Disease Cases but the practice equally applies to

accident claims.  If proceedings are not commenced until just before the expiry

of the three year period since the condition was diagnosed or death occurred

there is a considerable risk that such records may be destroyed and not

available to the parties. The Defenders are entitled to check and look at said
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records as part of their investigation. These records often contain “best

evidence” especially where a claimant has died and is not capable of being

clinically examined.

General Practitioners/Procurator Fiscal Service

In particular in Fatal Disease cases the best evidence is post mortem

examination. It is felt by FOIL Members that asbestos related conditions are not

fully understood by (1) the medical profession as palliative care is generally all

that can be offered and (2) The Procurator Fiscal Service. Whilst appreciating

the family upset on the death of a family member inadequate consideration is

given by the GP and PF Service to the issuing of cremation certificates without

the necessity of a post mortem examination being carried out especially in a

mesothelioma case.

Post mortem examinations and retention of appropriate materials which can be

examined by an expert pathologist will often result in early conclusion of claims.

It is therefore submitted by FOIL that serious consideration should be given to

the introduction of some form of pre-action protocol which would include a

mandatory obligation on the Claimant’s agents:-

(a) To alert the appropriate authorities in the case of a terminal claimant that

such records should be retained until further advised.

(b) To produce that information at the calling date stage of the case.

The potential benefit for all concerned might result in earlier settlement of these

cases where appropriate and in turn this might resolve the question about

written pleadings. The Lord President has the power to consider the introduction

of Rules to the following effect:-
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(1) All documents relevant to the subject matters contained in the Summons

should be lodged with the Summons and intimated to all other parties.

(Rule 27.1)

(2) Failure to so lodge such documents by the Claimant’s agents should

automatically result in the case being called before a third party with

knowledge and experience in such matters. There is therefore a probable

need for a judicial or other sub-structure if the Judges consider that they

require to remain independent of any administrative matters. This would

involve the introduction of something similar to (1) the current “By Order

Roll” which Lord Cullen introduced and which is presided over by Lord

Mackay, or (2) to the Options Hearing in the Sheriff Court.

In any event a step in the Court of Session procedure at this stage in any event

would encourage and enable all parties to the action to communicate and

would result in the production of information sought by the Defenders especially

in disease cases. A similar procedure occurs in England and appears to work

well.

The current By Order Roll under the auspices of Lord Mackay has had a

positive and welcome outcome in the opinion of FOIL and its members. It has

resulted in the identification, for the first time, of where the apparent delays rest.

The vast majority of the current delays do not lie at the Defenders’ door. It is

important that the members of the Committee appreciate the situation.

Lord Cullen may consider that there should be some form of mandatory By

Order Roll Hearing introduced which would take place approximately 8 weeks

prior to any Hearing of Evidence/Proof. This would place an onus on all parties

to the proceedings to address all of the issues at an earlier stage and a Judge

to determine whether (1) parties are ready to proceed (2) any issues remain

outstanding or (3) judicial intervention is required to progress the action.
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Benefit of Delay?

The Committee should be re-assured that it is not the practice of Insurers to

delay these cases.  As will have been noted from the earlier points raised in this

submission the main problem relates to lack of communication in the form of the

production of necessary documentation and information by the Claimant’s

agents.

Why is there no benefit in delaying proceedings by Defenders?  There are two

principal reasons namely:-

(1) Interest.

(2) Expenses.

Interest

In the Petitioners submission it is suggested that the Insurers have investments

and therefore benefit from delay. This submission is in our view ill founded. It

reflects a misunderstanding of this part of the Insurance Industry and the effect

claims have on reserves allocated against claims for liquidity purposes. It is a

highly complex area and not as straightforward as the Petition suggests. Claims

settlement prevents long term investment of reserved funds. Admittedly Insurers

may have investments but these attract High Street rates which do not compete

with the current Court rate of 8%. This rate is much better than can be achieved

anywhere else and even if there was an apportionment in connection with the

calculation of damages it very rarely goes below 4% which is still better than

current High Street investment rate returns.
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The Current Law penalises Insurers and Defenders for delay. Interest can be

sought from the date of the accident or condition. Foil would ask the Committee

to bear in mind that frequently a Claimant and/or his agents do not raise the

proceedings until shortly before the action becomes time-barred. Furthermore

Foil would ask the Committee to consider that once a case has commenced it

may take up to 18 - 24 months to reach a hearing and decision in Court that

could result in a substantial amount of interest being added to any basic claim

especially in disease type cases. This matter appears to have been overlooked

in the submissions. Whilst Judges have a discretion regarding the award of

interest under the Interest of Damages Act 1971 the current case law decided

by the Inner House of the Court of Session allows for interest to be applied but

disregards any period of delay which may have been occasioned in the raising

of the proceedings. Members of the Committee surely therefore appreciate that

there is an additional incentive on Insurers to resolve matters at an early stage

where it is possible to do so and may be appropriate. Is there really an incentive

on Claimant’s agents to rush to settle in these circumstances?

Expenses

If a case is going to be settled it is in the Insurers interest to do so at an early

stage if they have all the information required to justify payment out of their

funds.  It should be recalled that the Insurers have to account for any

settlements for their Insured (where current) when it comes to the renewal

period.

Insurers have a basic standing instruction to those that they instruct to

endeavour to complete their investigations as quickly as possible so that  a

decision can be taken. If the information is not made available then it makes it

difficult to reach any form of conclusion. Consequently the failure in by far the

vast majority of disease type cases to produce the information until 28 days

before Proof makes it exceedingly difficult to reduce legal expenses.
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Is there really an incentive on the Claimant’s agents to settle at an earlier stage

rather than at the door of the Court? If a case settles the Claimant’s expenses

will be met by the Defenders in any agreement.  The current rules regarding the

production of documents enables the Claimant’s agents to hide behind the

Court Rules. In the past prior to the introduction of the new By Order Court

under the auspices of Lord Mackay attempts have been made by Defenders to

recover documents by lodging Motions or by taking other action. Such action

has been strongly opposed by the Claimant’s agents. Why do the Claimant’s

agents oppose such action ? Surely it is in the interests of the Claimant if the

information is produced or recovered  thereby enabling the processing of the

claim at an early stage.

The members of the Committee will no doubt appreciate that the production of

documents 28 days before Proof does not provide much time for the Defenders’

Agents, and their Insurer clients, to consider their position and complete

investigations. This can and does in many cases result in the Proof being

discharged.  This places a heavy onus on the Defenders agents and their

Insurer clients in trying to “run around” with a view to investigating matters as

quickly as possible. Unfortunately this can sometimes result in the need to

consult with experts from different fields.

 Expenses – Abandonment

More recently there has been a larger increase in the number of cases where

the Claimant’s agents and Claimant have abandoned their actions at the

eleventh hour.

This has obviously certain implications:-

1. The Claimant has not been able from the outset to be able to prove the

claim.
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2. The Insurers have no way of knowing how the claim is financed whether

it be Legal Aid, Trade Union sponsored or speculative.

Accordingly, in the past the Insurers have often not sought expenses but this

approach is not universal amongst Insurers and any previous benevolent

dispensation towards the claimant is moving in the opposite direction.

 Timescale re cases in Court of Session

It is the general experience of the members of FOIL that cases in the Court of

Session have in fact been processed faster than they were in the past.  The

average experience is that a case takes normally 12 - 24 months to reach a

concluded Proof.  This is not in fact that far away from the timescale anticipated

by Lords Coulsfield in his report in Appendix 1.

Disease cases in Sheriff Court

Many other legal firms other than the Petitioners, use the Sheriff Court for

disease type actions as well as general accident cases. The submissions by the

Petitioner do not explain the real reasons why the Petitioners do not use the

Sheriff Court procedure for these type of cases where there is but no monetary

limit and there is a current Fast Track Procedure.  Even if one was to take into

account the involvement of a possible continued Options Hearing of 28 days

and an Additional Procedure (under Chapter 10) the total period for a case to

have taken in the Sheriff Court (unless sisted) up to the Options/Procedural

Hearing date would be 22 – 24 weeks i.e. approximately 6 months.

At the Options/Procedural Hearing more often than not a Hearing of

Evidence/Proof will be fixed. The average period may be somewhere between 3

– 4 months ahead.
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This would still mean that a Hearing of Evidence/Proof can be arranged within

approximately 10 months in the Sheriff Court and that is still with the current

procedure involving written pleadings.

Delays? (Continued)

At the beginning of the last decade (1990’s) the Claimants maintained that the

Defenders were delaying actions in terminal cases and thereby denying the

claimant’s due entitlement to Solatium for pain and suffering.

Parliament (at Westminster) passed the Damages (Scotland) Act 1993 which

brought Scottish Law into line with English Law in respect of transmissible

solatium.

There is no incentive on Insurers to delay matters because if a claimant passes

away then damages are immediately increased under the Damages (Scotland)

Act 1976 (As Amended).  The reason why proceedings are delayed is the

failure to produce the appropriate documentation. These delays still continue

today and action is now being taken by Defenders by way of Minute of

Transference to try and “kick start” the Claimants into doing something about

these proceedings where a party may pass away during the course of the

conduct of such an action.

It has to be understood that there are apparent delays in obtaining confirmation

by the family to the Estate of the deceased which the members of the

Committee will no doubt appreciate represents an entitlement to the holders of

the Confirmation to conduct the case on behalf of the Estate of the deceased

and to receive monies in the event of either settlement or decree.

Multi  Defender Cases
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In law the Pursuer requires to take proceedings against those Defenders who

have caused the harm. It is not appropriate for the Claimant to proceed against

one Defender where there are other Defenders who have a responsibility.

By way of background information it may be helpful for the Committee to

appreciate that Defenders attempt to try and resolve matters amongst

themselves so that a lead Defender is identified and will conduct most of the

action and investigations on the part of all the Defenders but it is open to each

Defender to investigate and carry out their own enquiries.

The lead Defender is usually identified initially on the basis of the statements

contained in the Claimant’s writ.

The position has been somewhat complicated as a result of the decision in the

English case of Fairchild – Glenhaven which is directly involved with disease

claims involving mesothelioma/pleural plaques but this problem appears to have

been resolved by the House of Lords today (16 May 2002)..The Court of Appeal

decision in Holtby-v-Brigham (Hull) Ltd in April 2000 determined that a

negligent defender should only be liable in damages to the extent that the

Defender has contributed towards the disease. Disease related claims raise

very complex issues of law and medical evidence including implications for

compensators discharging their duties with regard to repayment of relevant

benefits under the Social Security (Recovery 0f Benefits ) Act 1997

Furthermore, depending on the nature of the business of each Defenders this

may result in different legal issues arising thereby complicating matters. There

may be an issue involving knowledge.

Written Pleadings

Background
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As already explained earlier in this submission Fast Track and Written

Pleadings appear to work in the Sheriff Court.

There is the Optional Procedure (which still exists) in the Court of Session

which was the original attempt at Fast Tracking personal injury cases but it was

determined over 10 years ago that this procedure was not appropriate for

certain types of actions and in particular disease type claims.

In view of the members of FOIL this procedure is little used except in certain

straightforward accident type claims.

The Optional Procedure answers the Petitioners claims with regard to the issue

in respect of pleadings but the downside for the Claimants and Petitioners is

that they would not be entitled to a Jury Trial. Similarly in the Sheriff Court the

Claimants would not get a Jury Trial.  The Petitioners have a fixation about Jury

Trials. With regard to Ordinary Procedure it is submitted by Foil that ,in any

event, almost if not all, asbestos related actions in respect of Personal Injury

cannot ,as a matter of Statute Law, proceed to a Civil Jury Trial

The Petitioners have maintained that there was a considerable lack of candour

on the part of the Defenders in respect of their pleadings. It may be that the

Petitioners do not understand and do not wish to understand the Defenders

position especially in disease type claims. Without rehearsing a number of the

points already dealt with in this submission, the Committee should appreciate

that, without the appropriate information and documentation neither a

Defenders Solicitor nor Counsel can make averments of fact as it would be

otherwise improper to do so. Most  of the information has been and will have

been in the Claimant’s and Claimant’s agent possession.  It has to be recalled

that the onus of Proof rests on the Claimant.

Certain denials are inserted because of the statements made by the Claimant’s

agents. There may be knowledge in dispute in respect of some areas. It has to
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be recalled that the claim relates to an incident occurring many years and

indeed decades before the proceedings have been raised.

Some Claimants legal firms used standardised stylised writs.  Some of the

contents are so lacking in specification and there is a question as to their

appropriateness but in terms of pleadings give a degree of notice. The

Petitioners refer to the length of the Claimant’s Pleadings including certain

research materials and publications; the inference being that these demonstrate

that it is beyond per adventure that all potential or actual Defenders knew or

ought to have known of the dangers of exposure to asbestos dust. This is

incorrect especially where exposure may have been light or intermittent.  There

were threshold exposure levels etc acceptable to the then Factory Inspectorate

etc as far back as the 1930’s which were considered both medically and legally

to involve no appreciable risk of development of an asbestos related disease

within a normal lifespan. The Committee are asked to recall that it is the

knowledge at the time of exposure which is relevant and not that gained with

hindsight. Detailed statements are irrelevant if the evidence is not there to back

it up. Hence the need for the early production of documents , information etc at

an early stage.  It is crucial and only fair that the Defenders(s) know what case

they have to answer.

In disease type claims most defenders do not challenge the Claimant’s

pleadings and take them to legal argument i.e. Debate. Most cases normally

proceed to a Hearing of Evidence being fixed by agreement.

The Claimant’s agents do not challenge or take the Defenders’ pleadings to

debate which they would be entitled to do. If the Petitioners were of the view

that the Defenders pleadings lacked candour or specification then they would

be entitled to take the case to legal argument. A remedy already exists.

Interim Payments
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This area is already covered in terms of the Rules of Court 43.8 – 43.10 the

purpose of which is that at any time after Defences have been lodged a

Claimant can apply by Motion, to the Court, for an Order for interim payment of

damages by the Defender or Defenders.

The Court has to be satisfied that:--

(1) The Defender has admitted liability.

(2) That if the case proceeded to Proof the case would succeed in the action

on the question of liability without any substantial finding of contributory

negligence.

This Rule is further qualified by the fact that no Order can be made against the

Defenders unless it is apparent to the Court that that particular Defender is:-

(a) The person or company insured in respect of the claim.

(b) A Public Authority.

(c) A person or company whose means and resources are such as to enable

satisfaction of an interim payment.

There will be an adjustment of Final Decree.

Problems arise from the issue already raised i.e. lack of information provided by

the Claimant’s agents in most cases as in the early stage in the proceedings.

A further complication may be that whilst there may have been in disease type

cases exposure to asbestos that does not necessarily mean that the Claimant is

suffering from the condition which is complained of.  There are medical
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causation issues which are exceedingly complex and are not always as

straightforward as the Petitioners suggest. There are certain medical conditions

which mimic other conditions. These require to be investigated.

There has also been the recent demise of Chester Street Insurance Holdings

Limited which is now in Scheme Administration and is therefore not insured.

The issues arising therefrom are complex but the majority have been resolved

with claims now being processed.  Similarly in October last year “Newalls” went

into Scheme Administration with added complications.

Whilst the liability issue may be one of the primary criteria for consideration by a

Court in disease type cases medical causation and the nature of the ultimate

condition can be crucial.  If the Claimant ultimately is not able to establish

medical causation then the claim will fail. This in turn could result in financial

problem for the Claimant and could result in a request being made for

repayment.

This is not an avenue which has been regularly used by the Petitioners or

Claimant’s agents.

On many occasions if the Claimant’s agents provided more information at the

outset appropriate earlier investigations could be carried out by the Defenders.

It would be open to the Defenders or their Insurers to consider whether or not it

would be appropriate to voluntarily make an interim payment pending further

investigations. Usually if further investigations are required it is as a result of the

failure to provide the necessary financial documentation in a potentially

substantial claim.  If that information was provided at an earlier stage technically

there would be no need for an interim payment as the Insurers would then be in

a position to finalise quantification of the claim and open negotiations with a

view to settlement.
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Jury Trials

Jury Trials are an anachronism of the current system.

In and around 1976 Jury Trials were removed from Sheriff Court Civil actions. In

England Civil Jury Trials have long since ceased.

Is the real issue which is the subject matter of the Petition simply to restrict the

rights of the Defenders to defend an action and claims made against the

Defenders.

The Petitioners have a fixation with Jury Trials and one conclusion which one

might be entitled to reach would be that the Petitioners wish to castigate

Insurers rather than the actual companies who employed the injured party and

seek USA styled awards. It should be recalled that when  Insurance premiums

were set in the past the so these did not provide for Legislative changes e.g.

Benefits Recovery, Transmissible solatium etc. There is no way open to the

Insurance Companies to make any recovery as , in disease claims most of the

Companies no longer exist. Current Insurance Premium Payers will not want to

be charged for or pay for risks which they do not have today and should not be

expected to do so. The Petition appears to suggest that it should be landed on

the Insurers.

The Insurance Industry is currently undergoing a considerable degree of

change. The Insurance Industry has seen the demise of Independent Insurance

Company and Chester Street Insurance Holdings which has gone into Scheme

Administration.

The Petitioners appears to regard Jury Trials as their panacea and wish the

Committee to reform the system to circumvent problems which are of the
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Petitioners own making with regard to their failure to provide information to the

Defenders timeously.

The Claimant’s argue that even when they provide basic information further

enquiries are made of them to produce further information.  The Petitioners fail

to realise that in connection with particular types of claims the onus rests of

them to establish the claim. It should not be for the Defenders agents to have to

continually request the Claimant’s agents to produce the information in support

of their claim if they are really intent in resolving the claim in the best interests of

their client. Claimants Agents should lodge all documentation in support of their

client’s claim and not be surprised when the Defenders agents request further

information.

It would appear that the Petitioners want all actions to proceed to Jury Trial

irrespective of any legal or medical complexities. Is it really doing Justice to

between the parties to an action to have lay people decide complex questions

of medical causation, dates of knowledge etc? The submission presupposes

that Jury awards will automatically be higher.  Experience of Jury Trials have

indicated that that they can act wholly arbitrarily without having to rationally

account for their decision. Judges in Scotland and in other countries have

proven experience in handling personal injury cases and deciding upon the

appropriate level of compensation.

Surely it is  not being submitted  by the Petitioners that Justice is so inconsistent

under the present arrangements that all cases should be heard before a Jury

and therefore one can dispense with Judges being involved at all? If so what

about the rights of and fairness to Defenders and Insurers?

 Schedule of Damages

It would also be helpful if the Claimant’s agents lodged at an early stage a

Schedule of Damages.
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There is little benefit in Defenders lodging any Schedule of Damages at that

stage if they do not have the necessary information nor have had the

opportunity of having the Claimant examined.

The early Schedule of Damages would probably require to be revised in any

event because more often than not the initial claims made in respect of the

conditions suffered by the Claimant are usually altered and on many occasions

are less severe than previously described at the outset of the proceedings.

This issue can also be problematic with regard to the privative jurisdiction of the

Court of Session and the Sheriff Court.

Privative Jurisdiction of the Court of Session

It is the opinion of the members of FOIL that the Court of Session is “clogged

up” with many straightforward, small value, personal injury claims which should

be raised in the Sheriff Court.

If these cases were not in the Court of Session there is a greater propensity for

more Judges being made available to deal with the complexities of other

accident/disease type related claims.

Regrettably there is sometimes a lack of candour on the part of the Claimant’s

agents with regard to the anticipated figures sought as a result of which many

personal injury claims seek larger amounts than in fact the claims are potentially

worth.

In addition, many cases may start off with one description but ultimately fall

under another description which reduces the overall value of the claim.
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It is for this particular reason that it is recommended that there should be a two

stage process in the Court of Session which would enable cases to be filtered

and where appropriate remitted to the Sheriff Court.

Further Reform of the Sheriff Court

It is recommended that consideration should be given to looking to the future

and the increased reliance on IT/Justice On Line.

It would be hoped that at some point in the future there might be a reduced

reliance on paper and the exchange of paper which would be replaced by either

e-mail communication or computer disks.

It would be open at some stage for consideration to be given to the setting up of

specialist reparation/personal injury Courts in the Sheriff Court which would

have certain Sheriffs who are well versed in these particular areas to be

allocated to this Court.

The main centres would be established in Glasgow, Edinburgh, Hamilton,

Dundee, Aberdeen and possibly Inverness.

Hearings of Evidence would of course still proceed in the local Sheriff Court but

the administrative and Case Management would be centralised through the

Specialist Court Centre Base.

Summary

1. Liability issues aside the Members of FOIL associate themselves with the

opening comments made by Prof. Charles Hennessy in the third

paragraph of his submission of 1 November, 2001.
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2. The implementation of many of the proposals of the Working Party on the

Court of Session Procedure chaired by Lord Coulsfield should be

implemented as outlined in this submission.

3. It is clear that the production and communication of information is the key

to the Fast Tracking of most Civil Litigation in the Court of Session. That

key in the main rests in the hands of the Claimant and his agents.

4. The issues highlighted in this submission can be simply addressed

without the need  for complicated legislation.

5. Serious consideration should be given by the Justice Committee for the

promotion of Legislation to Abolish Civil Jury trials in the Court of Session

6. Many of the solutions to the Petitioner’s problems rest in the Court of the

Petitioner and fellow Claimant’s agents.

7. There should be greater use of the Sheriff Court and in time

consideration should be given to the establishment of specialised Sheriff

Courts dealing solely with personal injury matters.

8. FOIL in Scotland would be happy to respond to any further enquiries

which the Committee may have arising out of this submission.
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