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JUSTICE 2 COMMITTEE

AGENDA

22nd Meeting, 2002 (Session 1)

Wednesday 5 June 2002

The Committee will meet at 9.30 am in Committee Room 2, Committee Chambers,
George IV Bridge, Edinburgh.

1. Criminal Justice (Scotland) Bill (in private): The Committee will consider lines
of questioning for item 2.

2. Criminal Justice (Scotland) Bill: The Committee will take evidence on the
general principles of the Bill at Stage 1 from—

Douglas Bulloch, Chair and Alan Miller, Principal Reporter, Scottish Children’s
Reporter Administration;

David McKenna, Chief Executive and Susan Gallagher, Special Projects
Development Manager, Victim Support Scotland;

Louise Johnson, Scottish Women’s Aid;

Mick Conboy, Deputy Head, Commission for Racial Equality Scotland.

Not before 2.00pm

3. Criminal Justice (Scotland) Bill (in private): The Committee will consider lines
of questioning for item 4.

4. Criminal Justice (Scotland) Bill: The Committee will take evidence on the
general principles of the Bill at Stage 1 from—

Norman McFadyen, Crown Agent Designate and Geri Watt, Head of Policy,
Crown Office and Procurator Fiscal Service;

Ann Ferguson, Elder Abuse Project Leader and Dorothy Sutherland, Board
Member, Age Concern Scotland;



Alan Ferguson, Director (Scotland), Chartered Institute of Housing; and Gavin
Corbett, Head of Campaigns and Grainia Long, Parliamentary and Policy
Officer, Shelter Scotland;

Sheriff Richard Scott, President and Sheriff Hugh Matthews, Hon. Secretary,
the Sheriffs’ Association.

Gillian Baxendine
Clerk to the Committee, Tel 85054



The following papers are enclosed for this meeting:

Items 1 and 2 – Criminal Justice Bill

Suggested Questions (PRIVATE) J2/02/22/1
Detailed list of evidence and timings (PRIVATE) J2/02/22/6
Submission from the Scottish Children’s Reporter Administration J2/02/22/2
Submission from Victim Support J2/02/22/3
Submission from Scottish Women’s Aid J2/02/22/4
Submission from the Commission for Racial Equality J2/02/22/5
Submission from Age Concern Scotland J2/02/22/7
Submission from the Chartered Institute of Housing J2/02/22/8
Submission from Shelter Scotland J2/02/22/9
Submission from the Sheriffs Association J2/02/22/10

Previously circulated submissions are only being circulated to J2 members.

Supplementary Submission from Cllr Ronnie McColl, COSLA J2/02/22/11
Further submissions received between 16/05/02 - 30/05/02 J2/02/22/12

The following papers are also being circulated for information:

Equal Opportunities Committee, Committee Reporter on Sexual Orientation, Cathy
Peattie MSP, paper on sexual orientation issues.

The Status of Swedish Children and Youth since the Passage of the 1979 Corporal
Punishment Ban, Save the Children, February 1979

Does causally relevant research support a blanket injunction against disciplinary
spanking by parents?, Diana Baumrind Ph.D., University of California, August 2001

Protecting Children, Supporting Parents: A consulation document on the physical
punishment of children, Pete Maguire on behalf of Children and Young People
SIG.

Papers not circulated

Criminal Justice Bill
Members are reminded to bring with them copies of the Criminal Justice Bill and
Accompanying Documents, available from Document Supply Centre or at the
following website: http://www.scottish.parliament.uk/parl_bus/legis.html#50.

Subordinate Legislation

The following negative SSI will be considered by the Committee on 12 June 2002:

Act of Sederunt (Fees of Solicitors in the Sheriff Court)
(Amendment) 2002

(SSI 2002/235)

http://www.scottish.parliament.uk/parl_bus/legis.html#50


This instrument is available online from the Stationery Office:

http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/s-200202.htm

http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/s-200202.htm


J2/02/22/2

SUBMISSION FROM SCOTTISH CHILDREN’S REPORTER ADMINSTRATION

I welcome the opportunity to comment on the recently published Criminal Justice (Scotland) Bill.  This
evidence will focus on three issues of particular relevance to children and young people.

Section 21: Remand and Committal of Children & Young Persons
Current legislation allows a child of 14 or 15 to be held on remand in prison if the court certifies if he/she is
too unruly to be held in local authority accommodation or secure accommodation.  This is clearly
inappropriate, and is arguably in contravention of Article 37 of the United Nations Convention on the
Rights of the Child, which states amongst other things “every child deprived of liberty shall be separated
from adults unless it is considered in the child’s best interest not to do so…”.  Accordingly, the provisions
in Section 21 of the Bill are welcomed.

Section 43:  Physical Punishment of Children
The current law on the physical punishment of children is undoubtedly in need of reform.  The concept of
lawful chastisement is unclear, and out of step with European Convention Rights.  It also allows scope for
dubious value judgements, as in the case of B –v- Harris 1990 SLT 208, in which the Court’s belief that
the child ”richly deserved punishment” appears to have significantly influenced its opinion.

The provisions set out in Section 43 represent a major step forward for Scots law.  They are far clearer,
while still leaving the courts appropriate room for interpretation within an overall framework.

It will be important, however, to state for the record during the Parliamentary process that the terms of
Section 43(1) are not intended to allow value judgements such as in B –v- Harris back in by the back door.

Concerns have been raised that the passage of this legislation will lead to hard pressed parents being
hounded by the authorities.  As the head of the body which receives, investigates and reaches decisions
on allegations of child abuse and neglect, I can confirm that we will not be referring children to a
Children’s Hearing on the basis of trivial concerns.  The criterion for referral to a Children’s Hearing will
remain that there is an identified need for compulsory measures of supervision in respect of the child.

Section 44:  Youth Crime Pilot Study
Scotland is the only country in Western Europe in which 16 year olds who are charged with breaking the
law are routinely dealt with in the adult criminal justice system.  Research evidence confirms that
adolescent offending is best addressed by doing two things at the same time:  Challenging and
confronting criminal behaviour and attitudes, but also addressing the personal and social issues that are
often inextricably linked with offending.  It is extremely difficult to hold these objectives together in the
criminal justice system, as Scotland’s record of incarcerating 16 and 17 year olds tends to demonstrate.

Both the reports of the Advisory Group on Youth Crime (2000) and more recently of the Working Group on
Referral Pilots (2002) have presented carefully thought through analysis of the proposed legislative
changes set out in this section.  The aim is to test whether a number of 16 and 17 year olds who have
committed more minor offences can be dealt with more effectively in the children’s hearing system than
in the criminal justice system.

My organisation is working closely with the Scottish Executive and local authorities and other service
providers to ensure that effective and credible community based services are put in place for 16 and 17
year olds referred to the Children’s Hearings System, and indeed for younger adolescents who have
broken the law.  It is worth remembering that the original purpose of the Children’s Hearing System, as set
out in the Kilbrandon Report of 1964 was “to effect, so far as this can be achieved by public action, the
reduction and ideally elimination of delinquency”.  Research evidence from Scotland and around the world
increasingly indicates that delinquency and youth offending can certainly be reduced through the provision
of effective interventions that address both criminal behaviour and its underlying social causes.



Alan D Miller, Principal Reporter
29th April 2002



J2/02/22/3

SUBMISSION FROM VICTIM SUPPORT SCOTLAND

Introduction

Victim Support Scotland warmly welcomes the publication of the Bill.  The paper makes a number of
important proposals towards the improvement of public protection, young people, victims of crime and
sentencing. Victim Support Scotland has responded to earlier consultation papers on many of the
proposals found in the Bill.  For the purposes of this submission Victim Support Scotland is focusing in
particular on Part 2 Victims’ Rights.

Victim Support would be pleased to provide the Parliament and its Committees with any further
comment or evidence as it may require.

Section 14: Victims Statements

Many victims of crime describe their frustration that they are never given the opportunity to tell the
court or other criminal justice agencies their side of the story.  There is a clear perception on the part
of some victims that their voice has not been heard.  It is regularly a clear perception of victims of
crime that they have been forgotten in the court process and not had the opportunity to put their side
of the story.  Victims often want the court to know how the crime had impacted on their and their
families lives.  This is particularly so in relation to the surviving family and friends (co-victims) in cases
of murder.  Victims of rape and sexual assault as well as violent crime will often express their distress
that their voice has not been heard in the court setting.

In certain cases, the accused will plead guilty but no witnesses or victims will be called to give
evidence. In such cases, there can also be a plea in mitigation: this can cause victims substantial
upset.  In such circumstances victims will tell how they do not believe that justice has been done and
without their side of the story being put forward, the court lacks important information in considering
the disposal of the case.

Some victims, particularly in murder cases, say they would like the right to directly address the court
after conviction but prior to sentencing to put the victims point of view across on the severity and
impact of the crime.

While a Victims Statement may be of value to certain victims, in some case it is not a panacea to all
the needs of victims of crime.  Indeed it is possible that the use of a Victims Statement will cause
further distress to some victims and lead to increased dissatisfaction with the criminal justice system.
This is more likely to be so in cases where the victim has provided a statement but perceives that the
sentencing outcome has not reflected their view of the seriousness of the case and the impact of the
crime on them and their family.  Some victims may be more articulate than others in preparing a
statement which may lead to a feeling on the part of some victims that they have failed to signal the
gravity of the offence or the impact of the crime.  In serious cases this may lead to a sense of letting
themselves and their loved ones down.  Other victims may be fearful of providing a Victim Statement
in case they consequently suffer intimidation and further violence.  It is possible that the use of Victim
Statements could lead to an increase in violence and intimidation before during and after a court
case.

The possibility that the Victims Statement and therefore the victim could be subject to evidential
challenge in court could inadvertently have the opposite of the desired effect.  Victims may be further
distressed and in some sense revictimised by the requirement to be examined and cross examined in
the formal court setting.

Having made these points, the objective of providing victims with the opportunity to provide a Victims
Statement is to be applauded.  Giving victims a right to participate in the criminal justice system will
be welcomed by many commentators.  Undoubtedly in some cases the right to make a statement will
improve the victims perception of the effectiveness of the criminal justice system.  The use of a
Victims Statement will increase the level of satisfaction of the outcomes and provide a real sense of
involvement of some victims.  It will be an essential part of any victims statement scheme that victims



will have available to them clear information and support in determining whether to participate and in
forming any written submission.
Section 15: Victims’ right to receive information concerning the release of an offender

Victim Support Scotland welcomes the legislative strengthening of the provision of information to
victims concerning the release of prisoners sentenced to periods of four years or more in prison.  For
many victims this scheme can provide peace of mind and allow victims to prepare themselves for the
release of the offender back into society, often back into their own community.  Given the importance
of notification and preparation to victims of crime, ideally information should be provided in cases
where an offender has been sentenced to a year or more.

Section 16: Release on licence victims’ right to receive information and representation

Victims of crime will broadly welcome the opportunity to be provided with information about the
consideration of the release of a convicted offender on licence.  Of equal importance will be the right
to make written representations to Scottish Ministers with respect as to the conditions which may be
specified as a condition of such a release.  The provisions of this part of the Bill effectively reflect the
rights of victims being established under sections 14 and 15 in relation to the work of the Parole
Board.

Section 17: Disclosure of certain information relating to victims of crime

Victim Support Scotland welcomes the move by government within this section to strengthen its
commitment to providing practical and emotional support to victims of crime.  The extension of police
powers to allow the passing of basic information to support bodies to facilitate victims access to
services is to be commended as an important step forward.



J2/02/22/4

SUBMISSION FROM SCOTTISH WOMEN’S AID

Scottish Women’s Aid is the national body representing the 39 affiliated local Women’s Aid groups
which provide information, support and refuge for women, children and young people experiencing
domestic abuse.  We welcome the opportunity to comment on the Bill and our response is set out
below, following the numerical sections of the Bill.

Part 1

1. Section 1 - 13: Introduce a new sentence for the lifelong control of serious violent and sexual
offenders who present a continuing risk to the public – the order for lifelong restriction (“OLR) – and
sets out the process by which such a sentence may be imposed.  It also establishes a new body, the
Risk Management Authority, who will deal with the question of assessing and minimisation of risk
posed to the public by offenders and certain accused.

Question – why is murder excluded?
Comment – Offences coming under the OLR including violent offences, offences which endanger life
and offences which by their nature or circumstances indicated in the opinion of the Court a propensity
to commit any of the preceding offences.  We therefore hope that the Court will use these measures
against repeat offenders and, in particular, perpetrators of stalking and domestic abuse.

2. Where an offender is convicted of a defined offence and they meet the new risk criteria.  The risk
criteria are “that the nature of, or the circumstances of the commission of, the offence of which the
offender has been convicted, either themselves or as part of a pattern of behaviour, demonstrate that,
� there is a likelihood that, if at liberty, the offender will seriously endanger the lives or physical or

psychological well-being of members of the public at large;
� the offender is indifferent to the consequences, for members of the public at large of the

commission of such offence and is unlikely if at liberty, to accord with such standards of
behavioural restraint as ordinarily prevail with society.

Question -  The “risk” element is defined as a risk posed to the public at large.  Since offences of
domestic abuse are perpetrated in private against a particular individual and the abuser does not
perpetrate the abuse against the public at large, notwithstanding the fact that his behaviour
demonstrates a pattern of abusive violent behaviour, will the courts be able to use this definition under
Section 210E to deal with the perpetrators of domestic abuse?  We hope that they will, indeed, use
this power to deal with perpetrators.

3. The prosecutor, if having given notice to the accused may ask the court, or the court may decide
itself, to make a Risk Assessment Order (RAO).

Question – If the prosecutor fails to give notice to the accused, will this in any way preclude the court
from making an order?

4. If a RAO is made, case is adjourned for 90 days and Risk Assessment Report (RAR) will be
carried out to determine what risk is posed to the public by the offender being at liberty.  The new
report will be carried out by a person accredited by a new authority, the Risk Management Authority.

This report may take into account any previous convictions which the offender might have and also
any allegations of criminal behaviour which may not have led to prosecution or where the offender
was prosecuted but acquitted.

Comment – If abusers are assessed under this provision will be invaluable in supporting women
experiencing domestic abuse and stalking where there has been reported police intervention and
reports to the Fiscal but prosecution has not proceeded, perhaps due to a lack of corroborative
evidence, a common feature in cases of domestic abuse, or where the women has been unable to



testify.  However, we have concerns that perpetrators of domestic abuse or stalking may abuse this
provision by using it to make counter allegations of criminal behaviour against women, allegations
which could be given credence, therefore distorting the focus of the legislation and muddying the
proceedings against the accused.

5. Where an offender is convicted of an offence referred to above, except murder, the judge must
prepare a report of all the circumstances of the case, which will also form part of the Report.

Question – What other purpose is the judge’s report envisaged as having, as the section is silent on
this point?

6. The offender will also be able to instruct a risk assessment report – section 210c.

Question – What body or party is envisaged as being accredited to carry out such a report for the
offender?
- will there be a conflict if bodies accredited under the Risk Management Authority prepare this report?
- who will finance this report – will the offender pay from his own finances or will he receive support
from public funds or legal aid?

7. If the Risk Assessment Report indicates that the risk criteria defined above are met, then the High
Court must impose and OLR on the offender, which constitutes a sentence of imprisonment, or as the
case may be, detention, for an indeterminate period.

Question – While prosecutor can appeal if no OLR is made, there seems no provision for the
offender to appeal?
- As there is no age limit on who may be sentenced to an OLR, will this include young people and
children, as this raises major concerns.

8. Comment – on the surface, this part of the Bill does not appear to give women greater protection
from their partner or ex-partner who seriously damages or endangers their physical or psychological
well-being.

Part 2
Victim’s Rights

1. Section 14 confers upon victims of certain crimes, the right to make a statement about the impact
of the crime upon them, for use by the court.  It is envisaged that they will be able to do so either after
proceedings are commenced by the Fiscal or beforehand if the Fiscal so decides.

Comment – The statute states that the accused will only receive a copy of the statement after a plea
of guilty or being found guilty.  We had concerns about the point when the accused would be able to
see the statement because he could further abuse the woman to withdraw or alter her comments.

Also, in the consultation, it was not clear what the purpose of this statement would be because it was
not intended to influence the court.  However, section 14 (5) states that “the court must in determining
sentence, have regard to the statement”, which is an improvement.

The crimes covered are not specified but include non-sexual crimes of violence – is it intended that
this will include domestic abuse because we would have concerns as to the safety of women, as
raised in our response to the original consultation paper, or will the Executive pilot the scheme
excluding such crimes to determine the effectiveness of the statement and implication on the safety of
the witness?

2. Section 15 provides that information on the release of the offender must be provided to victims of
prescribed offences where the offender is convicted and sentenced on or after 1 April 1997 to a period
of 4 years or more, imprisonment, or detention without limit of time.



Question – The Bill is silent as to which offences this relates to but we consider this relates to but we
consider that they must include crimes relating to domestic abuse, sexual abuse, child abuse, stalking
and harassment.

Further, those convicted of crimes relating to domestic abuse do not routinely get sentences of over 4
years.  It is vital for the safety of women that they know when the abuser is being released, so
Ministers must consider extending this scheme to all cases relating to domestic abuse, sexual offence
or stalking and harassment.

3. Section 16 confers on victims of certain crimes, the right to receive information on Parole Board
review hearings and licence conditions and make representations to the Board and Ministers prior to
decisions being taken on release.

Question – Again the crimes are not prescribed and our comment on Section 15 apply.

Part 3
Sexual Offences

1. Section 20 makes provision in sexual offences or offences which, in the opinion of the court,
disclose a significant sexual aspect to the accused’s behaviour, for the court before passing sentence,
to obtain a report from the Local Authority on the offenders’ circumstances and, if convicted on
indictment, a psychologists report.

Question – What is the intended use of these reports – will they be used to ensure effective
sentencing or to instigate a Risk Management Report?

Part 4
Prisoners

We agree with the provisions of Sections 21 and 35.

Part 6
Non-Custodial Punishments

1. Section 38 empowers a Sheriff to make an interim anti-social behaviour order.

Comment -  Women using our service have advised that they have had these imposed due to the
actions of their non-resident violent partner.  The operation of these Orders should be monitored to
ensure that the innocent are not prejudiced by the actions of others.

2. Section 41 amends the Protection from Harassment Act to provide for a statutory power of arrest
by the police for breach of a non-harassment order and gives a constable powers to arrest without
warrant a person reasonably suspected of breaching a non-harassment order.

Comment – This is an important amendment as it removes any dubiety about police powers of arrest.
However, we would still comment on the fact that we need a specific offence of stalking, which has
not been addressed.

Part 7
Children

Section 43
Comment – Women’s Aid supports a ban on smacking and supports this section.



J2/02/22/5

SUBMISSION FROM COMMISSION FOR RACIAL EQUALITY

Introduction

The Commission for Racial Equality (CRE) welcomes this opportunity to respond to the
Consultation paper on the Criminal Justice Bill issued by the Justice Department in Spring
2002.

The CRE is charged with three duties under the Race Relations Act, 1976:
� working towards the elimination of racial discrimination;
� promoting equality of opportunity and good race relations between persons of different

racial groups generally;
� keeping under review the working of the Act

Under the Race Relations (Amendment) Act 2000 (the 2000 Act), which came into effect in
April 2000, named public authorities are subject to a general statutory duty to ensure that in
“carrying out its functions, (to) have due regard to the need
a) to eliminate unlawful racial discrimination
b) to promote equality of opportunity and good relations between persons of different racial
groups”

The authorities are responsible for ensuring that the duty is an integral part of any function
where racial equality is relevant.  The 2000 Act also gives Scottish Ministers the power to
impose specific duties on public authorities bound by the general duty. Such specified public
authorities will be required to publish the steps they have taken to meet the general duty in a
Race Equality Scheme (RES.). The RES. would contain details of the arrangements made for
i) assessing and consulting on the likely impact of proposed policies on the promotion of

racial equality
ii) monitoring its policies for any adverse impact on the promotion of race equality.
iii) publishing the results of such assessments,  consultations, and monitoring with respect

to the above
iv) ensuring public access to information and services which it provides ; and
v) training staff in connection with the duties imposed by section 71(1) f the RRAA and

associated orders.

The provisions of the Act and its amendment will be relevant to all service providers.

The Commission for Racial Equality in Scotland (CRE) welcomes the opportunity to
comment on the above Bill.

General Comments.

The majority of the provisions of the Bill have no direct impact on racial equality matters and
as such the CRE does not propose to comment on them.

The CRE is however concerned that the manner in which some of the proposals are
administered may give rise to discrimination and we are therefore suggesting that certain
sections are supported with explicit guidance on racial equality. In particular we recommend
that guidance on racial equality is issued in support of :

Section 1. Orders for Risk Assessment & Lifelong Restriction
Section 14. Victim Statements
Section 18. Sexual Offences committed overseas
Section 21. Young Prisoners
Section 36. Persons referred to Drug Courts
Section 37. Restriction of Liberty Orders
Section 38 Persons subject to Interim ASBO’s



Section 41. Persons subject to Protection from Harassment Orders
Section 43. Persons investigated under the Physical Punishment of Children provisions
Section 44. Persons diverted to Youth Crime pilots, and
Section 54 + 55 Persons questioned in relation to bribery and corruption overseas.

We recommend that such guidance should reflect the provisions of the General and Specific
Duties of the Race Relations Amendment Act 2000 as they apply to the functions of a Public
Authority.

Specific Comments.

Section 3 – 7 Risk Management Authority – we recommend that the Risk Management
Authority be subject to the General and Specific Duties of the Race Relations Amendment Act
2000.

Section 14 Victim Statements -   we feel that the piloting of Victim Statements should include
victims of racially motivated crime as this may assist the recovery of victims of this type of
offence.

Section 18 The prosecution of British citizens or residents for sexual offences committed
overseas - we would welcome clarification of the term “British resident” as this is currently
unclear.

Section 38 Interim ASBO’s – we welcome the proposed introduction of interim ASBO’s.

Section 41 Protection from Harassment Orders – we welcome the proposed introduction of a
power of arrest to Protection from Harassment Orders.

Section 43 Physical Punishment of Children – if introduced we recommend that a high profile
campaign is activated to draw peoples attention to these new powers. We specifically
recommend that any such campaign must include targeted information for ethnic minority
families and visitors to Scotland.

Section 44 Youth Crime Pilots - we would welcome clarification of what constitutes a minor
offence and recommend that any crime, no matter how minor, which contains a racial
aggravation is not deemed suitable for diversion.



J2/02/22/7

SUBMISSION FROM AGE CONCERN SCOTLAND

1. General Comments

Age Concern Scotland welcomes the opportunity to comment on the general principles of the Criminal
Justice (Scotland) Bill and commends the Scottish Parliament for its efforts to address some
deficiencies in current legislation.

Despite evidence to the contrary older people have a perception that they are more likely to be victims
of crime perpetrated by strangers and therefore have correspondingly high levels of fear of crime,
particularly about acts of violence. This is to some extent reinforced by media coverage of incidents of
serious violent and sexual offences against vulnerable older people.

Our current high level of activity around Elder Abuse does however reveal that around one in ten
older people will suffer at least one form of abuse including physical, sexual, financial and
psychological and neglect, and four out of ten will suffer more than one type of abuse.

The use of the definition “abuse” can mask the reality that these are very often criminal acts causing
serious harm and at times permanent damage or death to an older person. Where family members
perpetrate such acts there is a great reluctance to involve the police, which results in them going
unrecorded in criminal statistics and unresolved because of the lack of alternative responses. In
addition, where an older person lacks full capacity it appears to be much harder to secure a
prosecution resulting in perpetrators of serious crimes, including sexual assault, going free to offend
again.

2. Comments on Specific Sections of the Bill

2.1 PART 1: PROTECTION OF THE PUBLIC AT LARGE (SECTIONS 1 – 13 AND
SCHEDULES 1 AND 2)

2.1.1 Policy Objective: Risk Assessment and Order for Lifelong Restriction

We note the intention to introduce a new sentence of lifelong restriction for serious violent or sexual
offenders linked with parole. When determining risk of re-offending we would ask that sexual offences
against vulnerable older people be considered in the same light as sexual offences against children.
Frail older people, particularly those with limited or no capacity can be especially vulnerable and
unable to protect themselves against such actions.

We would also suggest that those undertaking the assessment for an OLR have some knowledge of
serious violent and sexual offences against vulnerable older people to enable them to assess the
likelihood of re-offending.

2.1.2 Policy Objective: The Risk Management Authority

Age Concern Scotland welcomes the establishment of the Risk Management Authority, which will
have overall responsibility for risk management for serious violent and sexual offenders. This will
ensure consistency of approach across Scotland and should improve arrangements for the
management of high-risk mentally disordered offenders.  There have been a number of incidents in
recent years where very old people have been subjected to violent physical and/ or sexual assaults.
Any arrangements that help to manage such offenders receive our full support.

2.2 PART 2:VICTIMS’ RIGHTS (SECTIONS 14 –17)

2.2.1 Policy Objective

Age Concern Scotland welcomes the opportunity for victim’s statements to be considered prior to
sentencing. We do however note that only in the event of death or incapacity can a relative or primary
carer make a statement on behalf of the victim.  Our experience suggests that many older people who



have been victims of crime may be too fearful or distressed to prepare such a statement and may not
be able to do so unaided. We would therefore suggest that where the victim is unable to prepare a
statement for reasons in addition to death or incapacity that the primary carer be given the opportunity
to do so on their behalf or to assist the victim.

We note the intention to give certain information to victims on their assailant’s release into the
community. Age Concern Scotland would ask that consideration be given to how, where and when
this information is given to an older person who may be vulnerable because of frailty, illness or
disability or as the consequences of the crime having been committed against them. We would
suggest that their primary carer be involved and/or the social work department if appropriate.

The proposal to provide victims with the right to make a statement to the Parole Board is welcomed,
as is the right to be given information about reviews and licence conditions. Again, Age Concern
Scotland would ask that primary carers be allowed to assist with this or to make a statement on the
victim’s behalf when they are unable to do so.

Age Concern Scotland welcomes the recognition that victims of crime require to be provided with
emotional and practical support and we note that the organisation likely to be prescribed to give this is
Victim Support Scotland.  Age Concern Scotland has been working closely with Victim Support
Scotland over the last year, raising their awareness of the abuse of older people involving a range of
criminal offences.

This is however only one of the organisations we have found able to assist older people who have
been victims of abuse/crime. We would therefore urge the Scottish Executive to consider the range of
ways victims of crime can be helped and the other types of organisations that can assist,  including
Age Concern Scotland. We are currently undertaking a significant amount of work all designed to
tackle the abuse of older people and to ensure the availability of appropriate, accessible support
services and legal remedies.

Consideration needs to be given to victims of crimes who have for many reasons not been able to
report the crimes. Vulnerable older people often require support and assistance to report criminal
acts, particularly those perpetrated by friends, family members or professional workers and where
they fear reprisals or an escalation of the criminal acts.  Such victims would not be known to the
police or VSS at this stage and would therefore be left unsupported unless other services were
available. Age Concern Scotland works closely with the Elder Abuse Response Helpline and takes
referrals from older people who are being abused but who have not yet reported this to the police.

2.2.2 Consultation

We note the existence of the Victims Steering Group (VSG).  Our elder abuse project has provided us
with significant insight to some crimes against vulnerable older people, particularly those perpetrated
by members of the family, carers and professional workers. We would therefore welcome being
involved in any future activity of the VSG and to have the opportunity to contribute to legislative or
regulation changes.

2.3 AMENDMENTS IN RELATION TO CERTAIN SERIOUS AND    SEXUAL OFFENCES
(SECTION 18)

Age Concern Scotland suggest this be extended to include all vulnerable adults i.e. An adult
(someone over the age of 16) is vulnerable if by reason of old age, infirmity or disability (including
mental disorder within the meaning of the Mental Health Act 1984) she/he is unable to take care of
her/himself or to protect her/himself from others.

2.4 PART 6: NON-CUSTODIAL PUNISHMENTS (SECTIONS 37 – 42)

2.4.1 Interim anti-social behaviour orders

Age Concern Scotland is receiving increasing requests for assistance in relation to incidents of anti-
social behaviour by neighbours, which have been causing significant and long-standing distress to



older people, many of whom are vulnerable because of physical or mental frailty. We therefore
welcome all measures which will allow access to speedier remedies and stop the abuse.

We would also wish to avoid the all to frequent current  “remedy” of removing the victim from their
home and admitting them to a care establishment thereby depriving the older person of the right to
live in their own home for as long as they are able.

In order for ASBOs to be used to maximum effect it will be necessary to publicise this aspect of
legislation fully and for housing managers and social workers to be fully aware of the benefits. Where
the tenant or resident is a vulnerable older person it is particularly difficult for them to access
legislative protection without a degree of support and assistance. In addition, they would tend to be
especially fearful of reprisals and an escalation of the abuse in such circumstances and would require
some reassurances.

2.5 Part 7: CHILDREN (SECTION 43 AND 44)

While Age Concern Scotland recognises the need for regulation in relation to children we are
disappointed the opportunity has been missed to introduce greater protection for Vulnerable Adults,
including older people. We would therefore have welcomed a similar section on Vulnerable Adults.

Part V of the Police Act 1997 has been extended to cover Vulnerable Adults as well as Children and
Young People and this will contribute significantly to their protection. We would recommend extending
other provisions in the same way and take account of the needs of Vulnerable Adults in all legislative
changes or proposals.

We would have especially welcomed the neglect of a Vulnerable Adult being redefined as a crime.
Currently only the neglect of people who are covered by the Mental Health Act is considered to be
criminal yet we have evidence of serious neglect of older people who depend on others for their care
and protection.

Ann Ferguson
Elder Abuse Project Leader
April 2002
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SUBMISSION FROM THE CHARTERED INSTITUTE OF HOUSING IN
SCOTLAND

Interim ASBOs

This is the response of the Chartered Institute of Housing in Scotland to the Criminal Justice
Bill.  It is based on feedback from members and other housing professionals working in the
field of anti-social behaviour.

The Chartered Institute of Housing in Scotland welcomes the Scottish Executive’s proposal
for the introduction of interim Anti-Social Behaviour Orders (Interim ASBOs).  This will provide
another tool to allow housing organisations to address anti-social behaviour speedily.
However, the CIH in Scotland does have some reservations which I wish to bring to the
Committee’s attention.

In relation to interim ASBOs in particular, there is a concern over the level of evidence which
may be required before an interim ASBO will be granted.  If Sheriffs are reluctant to grant an
interim order that is restrictive if undefended, the time before an interim ASBO is granted may
not be as prompt as the Executive’s intends.  If this is indeed the case then policy objective of
dealing with anti-social behaviour speedily will not be realised.

There are also a number of problems surrounding anti-social behaviour which will not be
remedied by the provision of interim ASBOs.  First, there are wide variations throughout the
country in the use of ASBOs.  Some of these are due to different practices within local
authorities and the CIH in Scotland is working to promote good practice.  However, other
variations are due to differences in the behaviour of Sheriffs, for example some allow the
granting of ASBOs on hearsay evidence alone will others do not.

Secondly, there are difficulties around the exchange of information and data protection issues
between local authorities, the bodies who can apply for an ASBO, and the police.  Often the
police are very cautious about sharing information which can lead to difficulties in local
authorities obtaining sufficient evidence to apply to the courts.

Thirdly, as the Committee is no doubt aware, one of the key issues affecting court action in
general is the lack of court time and availability of legal aid.  If progress could be made in
these matters this would result in an improvement in timescales for full ASBOs, a situation
which would be to the benefit for all those involved in the process.

In conclusion I would reiterate the CIH in Scotland’s support for the general principle of the
introduction of interim ASBOs, however we continue to hold concerns over the working of
ASBOs in general.  If the Committee would wish further detailed comments during Stage Two
of the Bill, I would be happy to provide further information.

Alan Ferguson
Director
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SUBMISSION FROM SHELTER SCOLTAND

Section 38- Interim Anti-Social Behaviour Orders.
Anti-social behaviour is a serious blight on some of Scotland’s most excluded neighbourhoods.  It can
cause huge housing stress and even homelessness where people have to flee intimidation.  Shelter is
committed to supporting effective ways of addressing anti-social behaviour.  However, for some time
we have been concerned that too much emphasis is being placed on eviction as a response to anti
social behaviour.

While we understand that eviction may well be a last resort, in most cases we consider that it simply
shifts perpetrators from one area to another, thereby affecting new neighbourhoods and families. It
fails to reflect that the problem may lie with only one individual in a household, yet the whole
household may suffer the consequences.

That is why we supported the introduction of ASBOs in 1999.  We believe that ASBOs can be a much
more focused, and therefore more effective tool to tackle anti-social behaviour than eviction.
Research evidence to date (CIH 2001) suggests that this is the case, although the benefits of ASBOs
are still shared by a disappointingly small number of service providers.

In looking at whether the scope of ASBOs should be expanded to provide an interim form, we
consider their potential effectiveness.  If an interim form makes ASBOs more effective, without
causing other side-effects, then we can see their merit in continuing to act as an alternative to eviction
and therefore something to support.  As we explain below, we have real concerns on two counts.  If
the Scottish Executive can provide assurances on both, we believe that interim ASBOs may have
some merit.

Shelter is concerned about:
� Any link which may be established between interim ASBOs and security of tenure
� Whether interim ASBOs will have the effect intended by the Bill.

Interim ASBOs and security of tenure
Despite strong opposition from Shelter and other housing organisations, the Housing (Scotland) Act
2001, at stage two, introduced a link between ASBOs and security of tenure.  The result is that an
individual or family with a Scottish Secure Tenancy can have this tenancy converted to a short
tenancy when notice is served by the landlord.  The Housing Act states that a notice can be served
regarding the conversion to a SSST when the tenant is subject to an anti-social behaviour order.  This
part of the act removes security of tenure and is the main source of concern for Shelter regarding the
introduction of interim anti-social behaviour orders.

Shelter seeks assurances that interim orders will not be linked to security of tenure in a similar way as
their full counterparts.  Shelter cannot fully support the introduction of interim orders without such
assurance from the Scottish Executive.

The need for interim Anti-Social Behaviour Orders
The other key concern for Shelter is whether interim ASBOs will have the effect intended by the bill.
The policy memorandum states that the ‘the policy intention is that the court should have the power to
grant an interim order to deal with anti-social behaviour pending the full order’.  The bill therefore
intends to use interim orders to resolve the issue of delays in obtaining anti-social behaviour orders,
by offering a way to protect people from anti-social behaviour pending a full order.  Shelter is not
convinced that the introduction of interim orders is the most appropriate way to do this.

Arguments in favour of the introduction of interim anti-social behaviour orders usually centre around
the time it takes to serve a full order on an individual.  This is due to the lengthy legal process with
most ASBOs taking at least 21 days to be served.  Research by the Chartered Institute of Housing
between 1999 and 2000 showed that in 50% of cases,it took between one and three months to grant



an ASBO1.   This creates frustration within the housing and legal professions, and has led many to
believe that interim orders are a solution to this problem.

Shelter questions whether the rationale behind the introduction of interim orders has been fully
thought out.  Where the argument for their introduction is the issue of speed, Shelter is not convinced
that interim orders are an appropriate response.  If an order is needed urgently, this is almost always
due to the occurrence of a criminal offence –at which point the police should be involved, and an
interim order  would therefore not be necessary.  There is no certainty that interim orders would be an
effective response to the current lengthy delays in obtaining ASBOs.  If another measure is needed
then an interim interdict is still available, with the advantage that its use is not restricted to local
authorities.

Despite progress being made on tackling anti-social behaviour, much more needs to be done to
speed up the process of obtaining ASBOs.  Interim ASBOs will do nothing to speed up the process of
obtaining full orders.  If anything, it may slow them down as they will place increasing pressure on the
court system.  If interim orders are not considered by practitioners to be an effective and fair reaction
to cases of anti-social behaviour, like full ASBOs, they will be underused by many local authorities.

Shelter’s main concern- any link between interim ASBOs and security of tenure could also impact on
the effectiveness of interim ASBOs.  Short Scottish Secure Tenancies are attractive to some
landlords, as it gives them the power to evict ‘troublesome’ tenants without any reason at the end of a
set period (subject to appeal).  Interim ASBOs could be seen as a way of getting more tenants onto
SSSTs.  If this were so, it would lead to a credibility problem for ASBOs as a whole and may make
Sheriff Courts reluctant to grant ASBOs at all. If landlords and housing managers decide that  interim
orders are  an easy way to allocate short tenancies to ‘troublesome’ tenants, then their primary
purpose will be lost.  That would mean that interim ASBOs would have precisely the opposite effect
from that intended.

RSLs and ASBOs
RSLs currently face difficulties in obtaining ASBOs because they must be obtained by local
authorities.  This presents a number of problems.  ASBOs are not obtained at the speed required,
therefore leaving RSLs with a reduced number of options- including eviction. This practice
significantly reduces the effectiveness of ASBOs.

To tackle this problem, some local authorities such as North Ayrshire and Angus, have produced
model agreements between themselves and RSLs for obtaining ASBOs.  Shelter proposes that one
model protocol be drawn up for all local authorities and RSLs.  This would simplify an increasingly
complex system, as some local authorities have neglected to draw up any protocols and some RSLs
have separate protocols between themselves and more than one local authority.  One single
agreement would resolve a crucial effectiveness issue, as ASBOs would become quicker and easier
for RSLs to obtain.

The acceleration of housing transfer means that RSLs will move centre stage in the provision of
affordable housing.  Now is a good time to examine the tools at their disposal to tackle anti-social
behaviour.

The Way Forward
Shelter agrees on the need to find innovative ways to tackle anti-social behaviour.  But this should not
be at the expense of other fundamental housing policies such as the move towards increased security
of tenure for tenants.  Our key concern is that the introduction of interim anti-social behaviour orders
may impact negatively on security of tenure, and result in bad practice amongst landlords.

Shelter believes that ongoing work and debate is needed to find new remedies for anti-social
behaviour. For example, new research has shown that ASBOs in England cost at least £5000 each to
administer, which highlights the need to make ASBOs more cost effective.  Interim ASBOs must be
examined for their cost-effectiveness, before any decisions are taken regarding their long-term use.

                                                     
1 ‘Monitoring the Crime and Disorder Act 1998’ Chartered Institute of Housing, May 2001.



Shelter could see the merit of interim anti-social behaviour orders as more progressive alternatives to
eviction if assurances were made about our two main concerns.  Shelter needs to be assured that
there will be no link between interim anti-social behaviour orders and security of tenure.  We seek
guidance from the Scottish Executive that interim ASBOs will be used in the context of and alongside
other measures to obtain a rapid response to anti-social behaviour.  Shelter also believes that
corrective measures work best if combined with positive measures to improve security and quality of
housing.

April 2002
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THE SHERIFFS’ ASSOCIATION

COMMENTS

ON

CONSULTATION DOCUMENT ON THE PROCEDURES FOR A VICTIMS’

STATEMENT SCHEME

1. The policy, as we understand it, is to enable victims to “participate” in the criminal justice

system. The mechanism is to give the victim the “right” to make a statement, at some stage.

The statement may be supplemented by further statements. It is intended that the statement(s)

should be made available to all criminal justice “agencies”, the judiciary, and possibly social

workers, prisons and the Parole Board.

2. As there is no suggestion that any legislative, as opposed to administrative, changes are

proposed, we proceed on the assumption that what is proposed is a non-statutory scheme.

3. We accept that decisions to prosecute should be taken in the light of all relevant information,

and that information as to the impact of a crime on the victim should be available to the Crown

at the time the decision whether or not to prosecute is taken. So we do not quarrel with the

general principle that the victim should be given an opportunity to inform the Crown of the

impact on him of the crime.

4. Our experience and primary concern relates to what happens in court. People are prosecuted

for alleged crimes and offences in the public interest. What is in the public interest, in any

particular case, may or may not coincide with the interests of any victim. If there is conflict,

the public interest must prevail.

5. If charges are admitted or proved the court proceeds to sentence. In selecting the appropriate

sentence, the court takes into account a multiplicity of factors, including all the relevant rules

of law that govern the exercise of its discretion. The impact of the crime on the victim is just

one of the factors to be taken into account, albeit an important one.

6. We think that it is unfortunate that the strategy talks about “participation” in the criminal

justice system, when what is meant is not that victims will become parties to decisions to
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prosecute, or in trial and post-trial procedures, but simply that their statements, if relevant, will

be noted and taken into account. The paper speaks, at paragraph 1.3 of “the process whereby

victims can begin to regain control over their own lives”. To quote the words of the Law

Reform Commission of New South Wales, where they have victim impact statements, “a court

applying dispassionate justice is simply an inappropriate forum for addressing the need of

victims to express their grief and anger”.

7. There is a danger that the proposed scheme will raise unrealistic expectations. For example,

there will be cases where the impact on a victim is much worse than it would be in a typical

case, because of the victim’s peculiar and unforeseeable susceptibilities. Victims, and others,

may expect the court to reflect that in the sentence, without appreciating that if it were to do so

the court could be doing the offender injustice.

8. The mechanism whereby the court is informed of the impact on the victim depends on whether

or not the case proceeds to trial. If there is a trial, the impact of the crime on the victim is

properly a matter for evidence. In practice, there is usually some evidence relating to the

consequences of the crime and the court is assisted by seeing and hearing the witnesses. Or the

facts can be put before the court in a joint minute.

9. If there is a plea of guilty, the court is given a narrative of the facts of the case and a plea in

mitigation. Exceptionally, the cumbersome procedure of a proof in mitigation is necessary if

there is a dispute, not about guilt, but about some of the facts of the case. In either case, the

Crown can and usually does put before the court information about the impact of the crime on

the victim. We know that sometimes the Crown’s narration of the facts of the case is less than

full. If there is relevant information, such as information about the impact of the crime on the

victim, that the court is not getting, then we welcome efforts to make it more likely that the

court gets the information it should have. That, we believe, is a matter that should be addressed

by the Crown.

10. The court proceeds to sentence on the facts before it and cannot, in general, take into account

other facts which have not been put before it either by the Crown or the defence when they

address the court. Whatever use is made of victim statements, they cannot be used to put

before the court matters that are not properly before the court. In particular, the court must not

be given information that the accused has committed offences other than those he has been

found guilty of or has pleaded guilty to. In very many cases, an accused has pleas of guilty to

reduced charges accepted by the Crown. The only information about the impact of the crime

on the victim that can be put before the court is information relevant to the reduced charges.
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11. Inevitably, therefore, it will very often be the case that victim statements taken at an earlier

stage of the proceedings cannot be put before the court as they stand. In such cases, the court

will have to rely on the Crown proceeding in the traditional way, stating the relevant facts, and

editing out any information in its possession that is no longer relevant.

12. The paper acknowledges that victim statements will have to be made available to the defence.

Our experience tells us that whenever such additional requirements, such as this, are

introduced into criminal procedure the inevitable consequence is additional procedure and

delay, with all the attendant consequences of additional public expense, pressure on court time

and increased worry and anxiety for witnesses and other affected people.

13. The paper speaks (at paragraph 3.1 for example) about the “right” to make a statement. The

use of the word “right” in this connection worries us. It suggests that the “right” is a legal

right, and that there is a corresponding obligation on some one to afford that right. There is, of

course, no such legal right. We consider that it would be most unfortunate if victims of crime

were given the impression that they had a legal right to place information before a court and

that the court would be bound to afford them such a right.

14. There is reference in the paper to “guidance”, at paragraph 3.3, for example, and at 13.1. It

would not be appropriate for the judiciary to be offered “guidance” as to how a non-statutory

scheme like this is intended by the executive to operate. Judges have to apply the law and any

necessary “guidance” as to how they do so is a matter for the judiciary alone. As far as

guidance for others is concerned, it would be unfortunate if others, and victims in particular,

were given the impression that the way in which courts go about their business will be in any

way changed as a result of the proposed scheme. The courts will simply continue to take into

account all matter which they may properly take into account, on the basis of the information

properly before them.

15. We were most surprised to read, at paragraph 3.5, that “it would not be a ground of appeal that

the judge had regard to the information contained in the victim statement”. If an appeal was

taken on the ground that as a result of a court having regard some or all of the content of a

victim statement a miscarriage of justice had taken place, and the appeal court agreed, the

appeal would be bound to succeed. We cannot understand how a non-statutory scheme like

this could effect a change in the law. As we have already pointed out, it is likely that in many

cases victim statements will contain information that in the end of the day cannot properly be

put before the court.
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16. In our view, the implementation of the policy can best be achieved if it is accepted that

the key element is the role of the Crown. It must be a matter for the Crown to ensure, as

far as it can, that the impact on the victim is adequately taken into account in the

decision whether or not to prosecute. Similarly, it must be a matter for the Crown to

ensure, as far as it can, that the court is adequately informed of the impact of the crime

on the victim.

17. If information, on the impact of the crime on the victim, is needed by the Crown before it

decides whether or not to prosecute, it follows that information should be obtained or given at

the earliest possible stage. Whether that is at the stage of the initial police investigation is

questionable. Inevitably, though, things will change, for better or worse, as time goes on. What

the court needs is an up-to-date account of the impact of the crime on the victim. There cannot

be any cut-off point, so long as circumstances may have changed since the last statement was

given. Accordingly, we think that the proposed scheme is over ambitious, when it

contemplates a series of statements, all of which will be “flagged” and made available to a

multitude of agencies at various stages. The critical stage is when the case comes to court,

when the plea is adjusted or the case goes to trial. The only “agency” that can make available

the up-to-date, relevant information is the Crown.

18. The victim should not be encouraged to expect that in all cases his “statement would be one of

the sources of information made available to the judge in reaching his decision on the sentence

to be imposed”. The court will be adequately informed of the impact of the crime on the victim

when the contents of his statement are  put before the court by the Crown. The victim ought

not to expect that parts of his statement that are not relevant, or cannot properly be put before

the court, will be made available to the judge. It cannot help victims to make claims for the

scheme that cannot be fulfilled.

19. When the facts of the case have to be considered by social workers, prison staff, the Parole

Board and others, it is essential that the facts given to them are the facts that were admitted or

proved in court, and not the facts as they were, or were claimed to be, at some other stage. We

would go so far as to say that bodies such as the local social work department and the Parole

Board should not see the victim statement unless its whole contents, unrevised, have been

before the court. Otherwise, if it is important for them to know about the impact of the crime

on the victim, they should make their own enquiries.

20. It will be necessary for victims to understand that their statements cannot be treated as

confidential. They should understand that what they say may be challenged and that they may

have to give evidence in support of whatever they say in their statement, and that they may be
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subjected to cross-examination by the defence in the event of such a challenge. Some victims

may welcome that, but we suspect that most will not. For example, will the victim in a rape

case, who has been spared the ordeal of giving evidence as a result of a guilty plea, be helped

in any way if she has to give evidence and be cross-examined on the contents of her victim

statement, especially if it brings in collateral matter that would be inadmissible in a trial?

21. If additional offences are to be included in the scheme, we would suggest that offences under

sections 1, 2 and 3A of the Road Traffic Act 1988, could be included, as sentencing in such

cases is often a matter on which  both victims and the press show considerable concern.

Comments we have had from other jurisdictions indicate that courts provided with full

information on the impact of the offences on the victims are better placed to explain their

sentences in such cases.

22. As regards the definition of victim, we consider that it is better that any definitions are not too

detailed. In Victoria, Australia, for example, “victim” is not defined and a  victim impact

statement may be made by a victim or by another person if the victim is under 18 or is

incapable of making the statement because of mental illness or for any other reason. In

Canada, a victim is defined as a person to whom harm was done or who suffered physical or

emotional loss as a result of the commission of the offence. Where such a victim is dead, ill or

otherwise incapable of making a statement, the person who may make a statement includes the

spouse or common law partner or any relative of the victim, and any one who has in law or in

fact the custody of that person or is responsible for the care and support of that person or any

dependant of that person. These relatively simple provisions have given rise to a body of case

law.

23. If, as we suggest, it is essentially a matter for the Crown to obtain victim statements, the best

approach might be to confer the “right” to give a statement on any one who it appears to the

Crown is the victim of an offence or, if any such person is incapable, for any reason, of giving

such a statement, on any one who it appears to the Crown is best placed to give such a

statement on the victim’s behalf.

24. As regards options and procedure, we wish to make the general comment that the proposed

scheme appears to us to be more complicated than it need be. As we have said, we consider

that the procuring of victim statements should be a matter for the Crown. Option 2 is therefore

preferable to Option 1. It seems pointless and counter-productive to encourage victims to make

statements if no one is to be charged with the offence. The only information victims need be

given at this early stage is that they may, or will,  be given the opportunity of making a

statement if the case is reported to the procurator fiscal.
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25. The procurator fiscal could offer the victim the opportunity to make a statement either in their

own words or by an agent of their behalf or by giving a statement to the police or the

procurator fiscal. Victims should not be asked to fill in forms. Forms are liable to be too

general, in which case they are superfluous, or too detailed, in which case they are difficult for

many people to complete and by use of leading questions can put ideas into people’s heads

which they would not otherwise have had. It should be made clear to victims that they can

always come back to the procurator fiscal with further, up-to-date information. There should

be no cut-off date or limit on the number of statements, because the circumstances of cases

vary and the information that is needed when the case is decided is the most up-to-date.

26. We have already said that we think that the provision to the court of up-to-date, relevant

information is the responsibility of the procurator fiscal. What the paper seems to contemplate

is one or more, possible a series, of documents that will be with the papers and will be

ultimately put before the court (and passed on to “other agencies”). For the reasons given

earlier, we are firmly of the view that this is the wrong approach. It would result in an

accumulation of paper containing out-of-date information, serious delay to allow for

challenges to the content and relevancy of the information contained therein and increased

worry and anxiety for the very people whom the scheme is designed to help.

27. In short, we consider that the details of the proposed scheme are too elaborate and over

ambitious. The proposed scheme has the potential to increase the burden on victims of

involvement in the criminal justice process, to  place unnecessary burdens on the police, and to

cause unnecessary complication, delay and expense in court proceedings. Information

regarding the impact of crime on victims, to assist the Crown in their decision to prosecute,

and the court is dealing with the case on conviction, is important. But it is the Crown’s

function to collect, up-date and communicate this information. The danger, in pursuing the

scheme in the elaborate way that is envisaged in the paper, is that it would create unworkable

procedures and raise false hopes and expectations.

28. Necessarily, perhaps, this consultation paper, on procedures for a pilot victims’ statement

scheme, does not really provide consultees with a clear, worked out picture of how the

proposed scheme would work. It is not said whether the pilot will require the law to be

changed, whether by primary or secondary legislation. Reference is made to guidance and

written information to be prepared in due course. It may be that it is intended that the pilot

scheme should come into operation, in selected parts of Scotland, without any changes in

primary or subordinate legislation. If so, it is a matter of some concern to us that the victims in

selected parts of Scotland should be given to opportunity to exercise a “right” that is not
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available elsewhere in the country. We also view with concern the hint that convicted persons

in selected parts of Scotland will have limitations put on their right of appeal, limitations

which will not affect others elsewhere.

29. We welcome the opportunity to comment on the paper, but find ourselves unable to support

the introduction of a pilot when it remains unclear what it is intended. We consider that the

policy of  enabling victims to participate in the criminal justice process would be best achieved

if it was recognised that this is primarily a matter for the Crown. If the more elaborate

procedures, suggested in the paper, are to be taken further, we would welcome the opportunity

to comment on detailed proposals, before any pilot is attempted. We would also wish the

opportunity to comment on any proposed legislative changes and on the content of any

guidance or information to be issued.

IN THE NAME OF THE ASSOCIATION

R J D SCOTT

Vice President

November 2001

vis.doc
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24th May 2002 Your Ref:

Richard Hough
Justice 2 Committee
Scottish Parliament
Edinburgh
EH99 1SP

SENT BY EMAIL

Our Ref: SW0700

Dear

ADDITIONAL COMMENTS ON CRIMINAL JUSTICE (SCOTLAND) BILL

Thank you for the opportunity of attending the Committee last week.  Unfortunately, as
COSLA did not put in more general comments about the Bill, I did not get the chance to
make a number of comments that I had intended to.

We fully endorse the professional input made by ADSW on this issue.  It is important that
the committee knows that COSLA welcomes the provisions of the Bill, and believes it will
do much to establish a better relationship between our citizens and the criminal justice
system.  We welcome the timely nature of the Bill and the provisions it contains.   In
supporting the input from ADSW, we share its concerns that the new powers and duties
will have resource implications for local authorities.  While additional burdens have been
marked up in the Financial Memorandum these will need to be responded to fully.  This
is a matter I will be raising with the Minister for Justice when we discuss the Spending
Review with him.

There has been much debate in the media over the physical punishment of children.
COSLA supports the proposal to clarify the law as a means of improving, in the longer
term, the level of protection of children from physical assault.

COSLA believes it is important to establish a new benchmark in public opinion that will
make it increasingly unacceptable to beat children.  The intention to make it clear that it
will always be illegal in Scotland to punish a child through blows to the head, use of
implements and shaking, is reasonable and appropriate.

The only reservation we have is over the rather arbitrary setting of three years as the
age where any physical punishment would be too early.  In the guidance from the
Scottish Executive (mentioned in the Financial Memorandum) we would hope that it is
made clear that there are many people who believe that it is never appropriate to use
physical punishment on children.



Taken as a whole this proposal should lead to a culture change in Scotland.  The
proposed guidance should lead to a clearer line being drawn between reasonable
punishment used to direct and guide and unreasonable physical punishment that can
traumatise children and brutalise their parents.

If successful the proposal will help provide an early form of intervention that should
reduce the need for action at later stages by our social work departments.

Yours sincerely

Cllr Ronnie McColl
(Spokesperson on Social Work & Health Improvement)
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SUBMISSION FROM THE FACULTY OF ADVOCATES

The Faculty makes the following responses:

Part 1: The Protection of the Public at Large

This part of the Bill introduces new provisions for the assessment and treatment of high-risk
offenders.

The Role of the Prosecutor
New sections 210B and 210F introduce a new role for the prosecutor.  The prosecutor is to be
given the power to move the Court to order a Risk Assessment Report and make an Order for
Lifelong Restriction.  In addition, the prosecutor is given a right of appeal against the failure to
make an Order for Lifelong Restriction (OLR).

Traditionally, the prosecutor has played no significant role in the sentencing process.  The
prosecutor ordinarily obtains and provides necessary information for the Court.  There does not
seem to be any need or justification for the prosecutor to be given the role suggested here.  The
Court itself with the information available to it should be in a position to deal with the question.
The Faculty recommends that this aspect of the Bill should be reconsidered.

Previous Behaviour
Under new section 210F, before making an OLR the Court has to decide if the risk criteria are
met. In deciding whether the risk criteria are met the Court is required to have regard to the Risk
Assessment Report.  New s. 210C(1) provides that in preparing the Risk Assessment Report, the
assessor may take into account previous convictions; and any allegation that the person has
engaged in criminal behaviour, whether or not that behaviour resulted in prosecution and
acquittal.

This gives rise to the following concerns:

� The Bill is silent as to where the assessor is to obtain such information.  The MacLean Report
had recommended that the Crown should maintain a dossier of such information.  Such a
dossier would not be the subject of any control by the Court and would be likely to include
material which would be incapable of being checked and which could be no more than
malicious gossip.

� The use of any prior material which did not result in a conviction could lead to a situation
where a person who had been acquitted because the Crown witnesses were disbelieved
could nevertheless find that the allegations made by those witnesses could be taken into
account.

� The new sentence is effectively a new type of life sentence.  It represents a very substantial
interference with the liberty of the person.  The result of the approach outlined above is that in
passing such a sentence the Court may take account of material which is either untested or
has been tested and rejected by another Court.  This would appear to be contrary to the
presumption of innocence.  The Faculty is concerned that it would appear to be incompatible
with existing Scots law and the principles of Article 6 of the European Convention on Human
Rights.

Part 2: Victims’ Rights

Victim Statements (Section 14)
The Faculty notes that in the proposed system of victim statements there is the potential for the
following problems:
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� alleged perpetrators of crime, and persons who have pled or been found guilty of crime, may
be treated differently from each other by the prosecuting authorities and the Court  because
their victims have reacted differently.

� if some victims give statements and others do not, the prosecuting authorities and the Court
may treat essentially similar situations differently

� victims may be threatened by perpetrators or those who claim to speak for them to decline to
give a statement or to tone it down.

�  the victim statement will refer to all of the offences which the victim believes were
perpetrated against him. However, the prosecutor may decide to accept a plea of guilty to
some charges and not others, or to some charge under deletion of part of the charge. (He
may do so for the very good reason that he believes it unlikely that all of the charges will
prove. He will be aware of the evidence which he expects to be able to lead to corroborate
the victim’s account.) Therefore he will be careful in his narration of the circumstances to
refer only to the part to which a plea of guilty has been accepted. The defence agent or
counsel will do likewise. The Court will then be faced with a statement which may have
different information. The Court will have to ignore information relating to events to which the
accused has pled not guilty.

Victim’s Right to Receive Information Concerning Release etc. of Offender (Section 15)

The victim’s right to have information about the offender’s release always has to be weighed up
against the danger that some victims or those who claim to speak for them may seek to attack an
offender in revenge. Inclusion of this section in the Bill finds the scales tipped in favour of the
victim’s rights. Whatever decision is made on that, special arrangements are necessary, we
would suggest, for the small minority of cases where a young person is convicted of a serious
crime and on release assumes a new identity.

Release on Licence: Right of Victim to Receive Information and Make Representations
(Section16)

Section 16 does not provide that the Scottish Ministers have to consider any representations
received from a victim. If that is implied, then the same problems of failing to treat like cases alike
as are mentioned in relation to s. 14 will arise. Separately

� there is no provision for notification to the offender of the content of any representations.
Thus decisions on his release or otherwise will be made partly by reference to material which
he does not have.

� the victim is being asked to give information on a matter not relevant to the rehabilitation of
the offender.

Part 4: Prisoners etc.

Section 21 – this section allows for the certification of children between 14 and 16 years as
“unruly” or “depraved”.  These terms are not defined.

Section 22 – there are concerns about the role and function of the police custody and security
officers. (see section 61 below)

Section 35 - remote monitoring - if this is designed to be a response to the MacLean Committee
recommendations, it seems that the drafting does not limit it to high risk violent or sexual
offenders.

Part 5: Drugs Courts
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Section 36(7) should include the standard of proof for Court being satisfied that failure to comply
with DTTO is proved.

Part 6: Non Custodial Sentences

Section 42 - supervised attendance orders - s. 42(2) does not make sense.  One would need to
substitute “over 16” not “or over 16” for “16 or 17”.

Part 7: Children

The Faculty recognises that the issue of physical punishment of children raised difficult and
sensitive questions. Section 43 does not introduce a new statutory offence. Rather, in a
somewhat unusual approach, it seeks to limit the application of an existing common law defence.
It is a recognised defence to a charge of assault of a child that the assault was justifiable in the
course of physical punishment of the child. This section seeks to limit the availability of the
defence by identifying certain pre-existing limitations and introducing additional limitations.

This raises the question as to whether these is any need for legislation. The common law may be
sufficiently robust and capable of development adequately to deal with changes in society's
views. For example, section 43(1) provides that the courts must have regard to certain factors in
deciding whether such punishment is a justifiable assault. These factors derive from the
provisions of Article 3 of the European Convention on Human Rights and, in particular, the case
of A v United Kingdom 27 EHRR 611. In considering a case where the accused claims that
what was done was justified the Court is already required to take account of these factors. In
these circumstance it seems unnecessary to introduce such a provision.

43 (2) follows from 43(1) and is similarly unnecessary.

On the other hand, 43(3) introduces a number of specific circumstances in which physical
punishment will never be regarded as reasonable, that is to say, where the child is under 3 years;
or where there is: a blow to the head, shaking; or the use of an implement. These provisions
represent a significant change to the law. While recognising that this is a matter of policy, and that
clarification of the law may be desirable, the Faculty submits that these proposals require to be
examined closely. To exclude any physical punishment of children under the age of thee years
carries the risk of bringing into the criminal justice system persons who would not otherwise come
to the attention of the police or social services. The consequences of conviction, leading to the
possible loss of employment and severe strains on family life may have adverse implications for
the wellbeing of the child, which could outweigh the damage caused by the punishment.

The Faculty notes that "shaking" is not defined and that no age limit is applied with respect to
shaking. While the dangers of shaking a baby are well recognised, giving a twelve-year-old a
shake by the shoulder might be regarded by many as being at the lower end of physical
punishment.

In addition, the Faculty notes that no definition of "implement" is offered. Once again the absolute
nature of the exclusion of the use of any implement raises the risk already identified of bringing
into the criminal justice system person who would otherwise not be so.

Part 8: Evidential, Jurisdictional and Procedural Matters

Section 51 – There is a concern that the provision for service of indictments and complaints by
notice that the document may be collected from a police station may give rise to problems.
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� the accused may be unable to collect the document in sufficient time to meet time limits such
as the right to challenge notices under section 258.

� There is a danger here that without ever receiving a copy of the indictment an individual can
have a warrant granted for his arrest for failing to appear.

Part 12: Miscellaneous and General

Section 61 - The introduction of the new post of police custody and security officer gives cause
for concern.

� The powers of apprehension and search are not very clearly defined.
� It is not clear whether the provisions of section 14 (detention) and 15 (intimation to a

reasonably named person) have any bearing on the actings of a police and security officer.

Section 62 – this provision may go too far.  It is questionable whether persons who have been
subject to a probation order or a drugs treatment and testing order should necessarily be
disqualified from jury service.  No reason is given for extending the categories of disqualification
and there does not seem to be any indication that the present system is not working in some way.



FURTHER SUBMISSION FROM LESLEY FINDLAY (Submission no. 144)

Thank you for your letter re: my submission to the Committee on the Criminal Justice Bill about
corporal punishment for children in Scotland.

I realise that my submission was perhaps too based on personal experience and you might find this
chapter on “The Swedish Experience” to be more relevant to the case in hand.

Yours sincerely,

Lesley J Findlay
23rd May 2002

Extract from ‘The Fight for the Family’ by Lynette Burrows available to members only.



SUBMISSION FROM THE SCOTTISH LEGAL AID BOARD

The Scottish Legal Aid Board is grateful to the Committee for the opportunity to submit evidence in
relation to the Criminal Justice (Scotland) Bill.

The Board funds the provision of criminal legal assistance to accused persons.  Criminal legal
assistance consists of advice and assistance on criminal matters and criminal legal aid.

The Board’s evidence on the Bill is restricted to those matters which may have a direct bearing on the
provision of legal aid, and criminal legal assistance in particular.  In summary, those matters are as
follows:

� victims rights;
� drug courts;
� non-custodial disposal;
� children;
� procedure;
� PDSO.

The Board’s comment on those matters are as follows:

� Victims rights

The Board notes the proposals in the Bill to provide a greater recognition of victims’ rights in the
criminal process.  In its response to the Executive consultation on procedures for a victim statement
scheme, the Board observed that victims might seek advice and assistance from a solicitor in relation
to the making of their statement.  Care would have to be taken to ensure that no unnecessary
expenditure was being incurred in relation to advice on such matters.

� Drug Court

The Board notes that section 36 of the Bill provides for an expanded use of drugs courts in Scotland.

The introduction of the pilot Drugs Court at Glasgow required amendments to be made to the Criminal
Legal Aid (Fixed Payments) (Scotland) Regulations 1999.  Solicitors representing accused persons in
the Drug Court are remunerated by means of fixed payments.  However, problems have been
encountered in relation to the fixed payments which were prescribed for work in the Drug Court.  The
Board considers that those problems require to be addressed by the Scottish Executive as soon as
possible.

� Non custodial disposals

The Board notes the range of non-custodial punishments for which provision is made in Part 6 of the
Bill.  The Bill appears to envisage a greater use of alternatives to custody, such as restriction of liberty
orders, non-harassment orders and drug treatment and testing orders.



-2-

In the event that such orders are breached by a convicted person, a solicitor may provide him with
Assistance by Way of Representation by virtue of regulation 4 of the Advice and Assistance
(Assistance by Way of Representation) (Scotland) Regulations 1997.  Regulation 4 covers such
matters as proceedings in relation to failure to comply with the requirements of a probation order or a
drug treatment and testing order.  Any increase in the number of convicted persons breaching such
orders could lead to an increase in the provision of ABWOR.  This in turn may result in greater
expenditure from the Scottish Legal Aid Fund.

� Children

The Board notes that Part 7 of the Bill would allow for diversion of 16 and 17 year olds from the court
system into the children’s hearing system.

At present, a person being prosecuted in the district, sheriff or High Court is entitled to apply for
criminal legal aid.  In summary proceedings in the sheriff and district courts, an application is made to
the Board.  In solemn proceedings, an application is made to the court.  There is no form of legal aid
available for children’s hearing proceedings.  Clients who are financially eligible may receive advice
and assistance from a solicitor in connection with such proceedings, but this cannot cover
representation.  However, children may be legally represented by a legally qualified safeguarder or
curator ad litem, who is remunerated for that work by the local authority.

Diversion of cases involving young people into the children’s hearing system may result in the
question of legal aid coming to the fore once again.

� Procedure

The Board notes the provisions of section 52 of the Bill, which may avoid the need to issue a warrant
for the arrest of the accused.

This may well prevent the need for fresh proceedings to be raised in respect of an accused’s failure to
appear, and thus reduce the numbers of applications for criminal legal aid.  The Board welcomes any
procedural easing of problems arising from the failure of accused persons to appear at the first calling
of a summary case.

� PDSO

The Board welcomes the terms of section 59 of the Bill.  That section allows for the expansion of the
Public Defence Solicitors Office outwith Edinburgh Sheriff Court District.  This will allow comparisons
to be drawn between the experience of the Edinburgh office, and that of directly employed solicitors
elsewhere in Scotland.

CONCLUSION

The Justice 2 Committee is asked to note the Board’s submissions on the Bill.  We are more than
happy to expand on any of these matters if the Committee desires.

24 May 2002



SUPLEMENTARY SUBMISSION FROM THE CROSS PARTY GROUP IN THE
SCOTTISH PARLIAMENT ON MEN’S VIOLENCE AGAINST WOMEN AND
CHILDREN

Further to our letter of 29 April 2002, we would wish to add some supplementary evidence to your
committee’s discussions of the proposed Criminal Justice (Scotland) Bill.  At the Cross-Party
Group meeting on 15 May we discussed the proposals made by Lord McLean and Lady
Cosgrove which have been adopted by the Executive and are included in the proposed Criminal
Justice (Scotland) Bill.  We would appreciate it if you were able to take on board the questions
that were raised by members of the Cross-Party Group while your committee is discussing this
Bill.

QUESTIONS ON PROPOSALS
1) Reference made of risk to “members of public at large.” Will this exclude child abusers,

stalkers or perpetrators of domestic abuse as these particular crimes may be affected against
one particular person or family members?

2) If the Judge’s report only may, not must be given to the assessor of the Risk Assessment
Report, what is the purpose of this report?

3) Will reference to “allegations of criminal behaviour” not be objected to by the defence as
unproven? How will these allegations be substantiated and the evidence of witnesses tested?

4) RMA will set standards for and issue guidance to those involved in the assessment and
management of risk? What existing standards or guidance will they use as a baseline?
Practitioners involved in the assessment and management of risk will be “statutorily obliged
to have regard to this standards” – does this mean that they may or must?

5) Authorities involved in RMP do not seem to specifically include the police.  Imperative that
police be involved in order to be aware of risk posed and advise other authorities on their
proposals. Does not seem to be any provision for keeping local police informed of the terms
of the OLR – will this come from court rules

6) Offenders will be released if not considered to be a risk to the public – using what
measurement of risk

7) What is defined as an “acceptable” risk. What are criteria & who decides criteria?
8) What are the parameters of low, medium and high risk? Who decides (RMA?).  What

happens if they get it wrong
9) What about monitoring of offender – with so many agencies involved, offender may get “lost”
10) What happens if the offender re-locates to another area or to another legal jurisdiction – who

is responsible for keeping track of them and to whom do they report? Will another jurisdiction
have power to enforce the OLR and arrest if offender breaches or re-offends

11) The Risk Assessment takes places once a conviction has been obtained, plea bargaining is
common place how will this interact with risk assessments if people are not convicted of what
they are originally charged with and if the case does not go to court

12) What evaluation of the changes will be undertaken and what information will be collated at
present there is a problem that information on actions taken by the Crown Office/ procurator
fiscal in relation to crime/offences are not broken down by crime or offence this information
needs to be provided.

We would also appreciate it if the committee could perhaps investigate why the following
recommendations from The Report on Serious Violent and Sexual Offenders and the report of the
Expert Panel on Sex Offending have not been implemented as the Cross-Party Group on Men’s
Violence Against Women and Children believe these would be helpful.

� The report On Serious Violent and Sexual Offenders states that the McLean Committee
specifically excluded consideration of the risk that an offender may commit less serious
crimes, such as minor breaches of the peace.  “The effect on the public and victims of less
serious crimes is not to be minimised, but it is a broader social problem then we are able to



address.  Less serious offending behaviour may nevertheless be relevant to risk assessment,
particularly if it suggests a pattern of behaviour that might lead to an act of serious violence.”1

The Cross-Party Group believes that this Bill gives the Executive the opportunity to address this
by extending risk assessment to those who exhibit patterns of behaviour.

� Recommendation 11 of the McLean Committee was agreed to by the Executive, this was that
the maximum competent extension period of an extended sentence (Crime & Disorder Act
1998) should be 10 years in the case of both a sexual offence and a violent offence
prosecuted at common law

Section 19 of the Criminal Justice (Scotland) Bill enables an extended sentence to be imposed for
the crime of abduction but the Executive has not adopted the above recommendation on time
periods.  Committee also suggested but did not actually put forward as a recommendation, that
extended sentences be available to offenders in summary proceedings.

� Recommendation 14 of the McLean Committee was that the Crown Office should develop a
system of recording information about offences committed which would be relevant in future
decision making on the question of ordering risk assessment.  The Executive replied that they
would develop a policy based on the Scottish Criminal Record Office, to ensure that the court
has access to as much relevant information as possible when considering risk assessment
orders.

Nothing in the Bill about this. How will this issue be addressed?

� Recommendation 13 of the MacLean Committee, which was accepted by the Executive, was
to the effect that a judge should prepare a report in all cases of violent or sexual nature
(including breach of the peace)

The proposal in the Bill does not include violent offenders.  Executive should be asked to extend
the provision to violent offenders both summary and solemn and ensure that the judge prepares a
report on the circumstances of the offence as narrated in court, in all case of a violent or sexual
nature.

� Recommendation 13 of Lady Cosgroves’ Report states that “sheriff dealing with summary
case’s should be altered to the possible need for psychological as well as social enquiry
reports.”

This has not been adopted by the executive for summary cases.

We would appreciate it if your committee could possible look into these matters will you are
discussing the proposed Bill.

Yours sincerely

Gil Paterson MSP
Convenor Cross-Party Group on Men’s Violence Against Women and Children

                                                          
1 Report on Serious Sexual and Violent Offenders, Pg. 8





SUPPLEMENTARY SUBMISSION FROM CARE

I would like to clarify a couple of points that arose during my oral evidence to the Justice 2 Committee
on 22nd May 2002.

Part 3

In relation to Part 3 of the Criminal Justice (Scotland) Bill, Stewart Stevenson seemed to imply that
CARE’s position was that the law should be changed in order to prevent 16 and 17 year-old girls from
being married.  Our understanding of the Bill is that the provisions of Part 3 only apply to unmarried
girls.

CARE’s concern is that unmarried girls should not be made more vulnerable to being drawn into the
sex industry by the removal of the protection given by Section 8 (1) of the Criminal Law
(Consolidation) (Scotland) Act 1995.  As you may be aware, there have been cases in the past of 16
year-old girls working in saunas and strip clubs in Edinburgh.  We fear that the proposals in Part 3 of
the Bill may lead to an increase in such occurrences.

We are supportive of the Justice Minister’s proposals relating to the trafficking of women and children
from abroad or within the UK.  It would be tragic if the effects of Mr. Wallace’s proposals were
undermined by the influx of many more vulnerable Scottish 16 and 17 year-old girls into the sex
industry in Scotland.

Part 7

As I stated during my evidence, CARE has no formal position about physical chastisement with
implements.  We accept that there is and argument that the law should be clarified in relation to the
use of implements. An alternative argument is that the use of a safe implement should continue to be
allowed.  We think that it is important, however, that should the Committee accept the Executive’s
proposal in relation to this matter that the term ‘implement’ should be clearly defined in the legislation.

We suggest that the Committee consider including in Section 43 (2) a reference to the use of
implements, blows to the head and shaking as factors that may be taken into consideration by the
court in determining if the defence of reasonable chastisement applies.  Section 43 (3) could then be
deleted from the Bill.  If further clarification is thought to be necessary, we suggest that the
appropriate mechanism to do so would be by the Lord Advocate issuing guidance to Sheriffs rather
than by primary legislation.

Yours sincerely,

Jeremy Balfour
Parliamentary Officer



SUBMISSION FROM THE SCOTTISH LEGAL AID BOARD

The Scottish Legal Aid Board is grateful to the Committee for the opportunity to submit evidence in
relation to the Criminal Justice (Scotland) Bill.

The Board funds the provision of criminal legal assistance to accused persons.  Criminal legal
assistance consists of advice and assistance on criminal matters and criminal legal aid.

The Board’s evidence on the Bill is restricted to those matters which may have a direct bearing on the
provision of legal aid, and criminal legal assistance in particular.  In summary, those matters are as
follows:

� victims rights;
� drug courts;
� non-custodial disposal;
� children;
� procedure;
� PDSO.

The Board’s comment on those matters are as follows:

� Victims rights

The Board notes the proposals in the Bill to provide a greater recognition of victims’ rights in the
criminal process.  In its response to the Executive consultation on procedures for a victim statement
scheme, the Board observed that victims might seek advice and assistance from a solicitor in relation
to the making of their statement.  Care would have to be taken to ensure that no unnecessary
expenditure was being incurred in relation to advice on such matters.

� Drug Court

The Board notes that section 36 of the Bill provides for an expanded use of drugs courts in Scotland.

The introduction of the pilot Drugs Court at Glasgow required amendments to be made to the Criminal
Legal Aid (Fixed Payments) (Scotland) Regulations 1999.  Solicitors representing accused persons in
the Drug Court are remunerated by means of fixed payments.  However, problems have been
encountered in relation to the fixed payments which were prescribed for work in the Drug Court.  The
Board considers that those problems require to be addressed by the Scottish Executive as soon as
possible.

� Non custodial disposals

The Board notes the range of non-custodial punishments for which provision is made in Part 6 of the
Bill.  The Bill appears to envisage a greater use of alternatives to custody, such as restriction of liberty
orders, non-harassment orders and drug treatment and testing orders.
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In the event that such orders are breached by a convicted person, a solicitor may provide him with
Assistance by Way of Representation by virtue of regulation 4 of the Advice and Assistance
(Assistance by Way of Representation) (Scotland) Regulations 1997.  Regulation 4 covers such
matters as proceedings in relation to failure to comply with the requirements of a probation order or a
drug treatment and testing order.  Any increase in the number of convicted persons breaching such
orders could lead to an increase in the provision of ABWOR.  This in turn may result in greater
expenditure from the Scottish Legal Aid Fund.

� Children

The Board notes that Part 7 of the Bill would allow for diversion of 16 and 17 year olds from the court
system into the children’s hearing system.

At present, a person being prosecuted in the district, sheriff or High Court is entitled to apply for
criminal legal aid.  In summary proceedings in the sheriff and district courts, an application is made to
the Board.  In solemn proceedings, an application is made to the court.  There is no form of legal aid
available for children’s hearing proceedings.  Clients who are financially eligible may receive advice
and assistance from a solicitor in connection with such proceedings, but this cannot cover
representation.  However, children may be legally represented by a legally qualified safeguarder or
curator ad litem, who is remunerated for that work by the local authority.

Diversion of cases involving young people into the children’s hearing system may result in the
question of legal aid coming to the fore once again.

� Procedure

The Board notes the provisions of section 52 of the Bill, which may avoid the need to issue a warrant
for the arrest of the accused.

This may well prevent the need for fresh proceedings to be raised in respect of an accused’s failure to
appear, and thus reduce the numbers of applications for criminal legal aid.  The Board welcomes any
procedural easing of problems arising from the failure of accused persons to appear at the first calling
of a summary case.

� PDSO

The Board welcomes the terms of section 59 of the Bill.  That section allows for the expansion of the
Public Defence Solicitors Office outwith Edinburgh Sheriff Court District.  This will allow comparisons
to be drawn between the experience of the Edinburgh office, and that of directly employed solicitors
elsewhere in Scotland.

CONCLUSION

The Justice 2 Committee is asked to note the Board’s submissions on the Bill.  We are more than
happy to expand on any of these matters if the Committee desires.

24 May 2002



SUBMISSION FROM SCOTLAND AGAINST CROOKED LAWYERS

SACL VIEWS

On Wednesday 27/03/2002 your Committee issued “a call seeking views from all interested parties”
on the general principles of the Criminal Justice (Scotland) Bill.

SACL responds to your committee’s call and gives its views on the contents of your Press release on
the proposed Criminal justice (Scotland) Bill, as follows.

1. SACL has never subscribed to the concept of a Criminal Justice Bill.  In our view Justice is the
very last thing which should be made criminal or which should be described as criminal.  The
country needs a Criminal Justice Bill like it needs the proverbial hole in the head!  We presume
this title was the creation of a Law Society member working within the SP.  We therefore suggest
that your committee ensures that the existing title of the proposed Bill is changed to something
more appropriate.  In our view an eminently more appropriate name for this Bill would, quite
simply, be: The Scottish Justice Bill (Criminal Jurisdiction).

2. SACL agrees with the proposals as set out in your third paragraph of your News Release except
that these proposals should cover everyone in the country in equal measure and not just, for
example, the “children and the vulnerable”, as you have it here.  At the present time everyone in
the country is vulnerable, - largely thanks to the truly criminal justice system at the moment, both
in name and in practice.

3. The News Release appears to lay undue emphasis on violent and sexual offenders, the
protection of persons under 16 and the drug courts only.  We hope that the Bill will contain the
provisions necessary to protect all the people of Scotland from every type of criminal; for
example, murderers, rapists, fraudsters, robbers, crooked lawyers, swindlers and son on.
Existing legislation appears to be singularly inadequate in this regard.  There appear to be too
many ambiguities and loopholes in it.  This enables crooked lawyers to make money out of crime.
The Scottish Executive is well aware of this but, regrettably, declines to do anything about it.  This
is, therefore, a golden opportunity for the SP to really tackle crime with the gusto and purpose that
the situation demands.

4. To protect all the people of Scotland from the depredations of criminals we ask you to ensure that
the Bill contains the following provisions:

 i. That criminals receive punishment that fits their crimes, including a punitive element
of restitution payable by criminals to their victims.  Such restitution to include the
sequestration of all the criminal’s worldly assets, if such is necessary to
compensate the victim in full.  In the event of this not being enough: -

 ii. That the victims of criminals are fully compensated for losses suffered at the hands of
criminals, plus interest.  In addition victims of crime must be fully compensated for
injury and stress they suffered as a consequence of such crime.  Such
compensation to be paid out of the Law Society’s so-called “Guarantee Fund”.
Should this Guarantee Fund run dry (which appears to be very likely) all other
compensation to be paid under the auspices of the Master Policy of the Law
Society and its Insurers, such as Royal Sun Alliance.

5. SACL warns your committee that it should be on its guard against ambiguities in the wording of
the Bill.  Lawyers draft the wording of Bills and the more ambiguities they include in Bills the more
money it means for them in fees.  Please therefore ensure that the lawyer who drafted the
wording of this Bill is a person of impeccable integrity, i.e. a person who puts the Public Interest
before fees for his fellow Law Society members.  Another way of putting this is: The more crime
there is, the more “work” there is for lawyers.  “Work” which quite often results in criminals going
free and the lawyer waxing rich.  It is therefore in the interests of lawyers to promote crimes in the
indirect manner.  if you feel that your committee is not capable of spotting such ambiguities in the
draft of the Bill, please feel free to consult us.  We do not make money out of people’ misfortunes
(like lawyers do) and have a great desire to have an equitable Justice Bill in place at the heart of



our society.  We are therefore eminently more qualified, able and willing to spot such ambiguities
and loopholes than lawyers (who have competing and contrary interests) or your ordinary man in
the street are.

To summarise: SACL therefore asks (“demands” might be the more appropriate word given the
current mentality in the corridors of Scottish power) your committee to make the recommendations
necessary for the proposed Bill to give effective protection to all the people of Scotland, as stated
above.

WRITTEN EVIDENCE

In the second part of your Committee News Release your committee asks for written evidence.

We presume that the written evidence you require is evidence of criminality which is being
concealed/going undetected and unpunished at the present time, although you do not make this
clear.  On assumption that this is what you require we would state the following:

Criminal Activity within Scottish Legal System

1. The Justice One Committee already has evidence of widespread and serial criminal activity by
numerous law firms, the Law Society of Scotland and the Faculty of Advocates and other parts of
the Scottish legal system (organisations with which it appeared to be on very friendly and intimate
terms).  This committee was also dominated by Law Society and Faculty of Advocate members.
It received this evidence from some SACL members last year, as did the Public Petitions
Committee of the Scottish Parliament.  We suggest that you get this evidence from them as they
made it clear to us that they would not get involved in it.  If they refuse to give you this evidence,
please revert to us and we shall oblige you, if you want such evidence, that is.

2. If you do not require this evidence SACL fails to see how you can make credible
recommendations in connection with the proposed Bill.  It is patently obvious the first hand
experience of victims of crime by the various parts of the Scottish Legal system must be
investigated, in great depth, before your committee can come to any informed conclusions in
connection with the proposed Bill.

3. If you get this evidence from the Justice One Committee please ensure that they send you all of it.
The Justice One Committee had little scruple in changing our submissions as it saw fit (basically
to protect the criminals) and it is quite probable that they will withhold the more incriminating
evidence from your committee for the same reasons.  They may well refuse to give it to you
altogether.  In either event please contact us so that we can check it all out.

Should you want additional evidence of criminality within the legal profession, the Law Society of
Scotland, the Faculty of Advocates and other part of the Scottish Legal System please contact us.
We can oblige!

CONCLUSION

Please do not tell us that we should report this criminal activity to the Police.  We have tried that but
the Police would not act (and not for want of diligence on the part of the individual policemen to whom
we reported).  Orders from “above” (the Crown Prosecution Service, interalia) stopped them
investigating.  Also please do not tell us to report this criminal activity to the Law Society.  Again we
have done so but got nowhere.  It is simply a crime protection syndicate and as such is one of the
parties involved in this criminal activity.  Finally please do not tell us to consult another lawyer.  We
have also tried that; with disastrous result, i.e. we were misled, misinformed and robbed, yet again!

That is the reality of the deplorable legal justice system with which Scotland is cursed and over which
the Minister of justice, J Wallace, and the Lord Advocate, C Boyd, preside with such superficial and
irresponsible equanimity.  Please therefore ensure that the proposed Bill is drafted in a manner which
will preclude the above mentioned criminal organisations from defeating the ends and purposed of
Justice.



SACL gives you permission to treat this as a Public Document on condition that you do not alter it in
any way, as the Justice One Committee did to the submissions it received from some of our members
last year, including my own.  Further, please do not conceal this submission under a different name
on your website as the Justice One Committee did to our SACL submission last year.

Please inform us which members of your committee are, or ever were, lawyers, advocates, QCs,
sheriffs, procurators fiscal, judges, etc., or have ever had, close connections with any part of the
Scottish legal system, for example with the Law Society, the Faculty of Advocates, the Scottish Legal
Services Ombudsman’s offices, the Court Services etc.  We hope that your committee is not
dominated by members or connections of these organisations as the Justice one Committee was, and
still is.

We look forward to hearing from you.

Best wishes

On behalf of SCOTLAND AGAINST CROOKED LAWYERS
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