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AGENDA

20th Meeting, 2002 (Session 1)
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The Committee will meet at 9.30 am in Committee Room 2, Committee Chambers,
George IV Bridge, Edinburgh.

1. Criminal Justice (Scotland) Bill (in private): The Committee will consider lines
of questioning for item 2.

2. Criminal Justice (Scotland) Bill: The Committee will take oral evidence on the
general principles of the Bill at Stage 1 from—

Dr Jacqueline Toombs, Honorary Director, the Consortium on Crime and
Criminal Justice and Professor Anthony Duff, Stirling University;

David Strang, Chief Constable, Dumfries and Galloway and Andrew
Cameron, Chief Constable, Central Scotland, Association of Chief Police
Officers in Scotland, and Norman MacLeod, Deputy General Secretary and
James McDonald, Research Officer, Scottish Police Federation;

Colin MacKenzie, Convener, Margaret Anderson and Anne Pinkman,
Members, Criminal Justice Standing Committee, Brenda Doyle, Convener,
Children and Families Standing Committee, Association of Directors of Social
Work, and Dianne James, Anti-Social Neighbourhoods National Co-ordinator
and Councillor Ronnie McColl, Spokesperson on Social Work and Health
Improvement, COSLA;

Jim Wallace QC MSP, Deputy First Minister and Minister for Justice.

Gillian Baxendine
Clerk to the Committee, Tel 85054



The following papers are enclosed for this meeting:

Items 1 and 2 – Criminal Justice Bill

Suggested Questions J2/02/20/1
Submission from the Consortium on Crime and Criminal Justice J2/02/20/2
Submission from the Association of Chief Police Officers in Scotland J2/02/20/3
Submission from the Scottish Police Federation J2/02/20/4
Submissions from COSLA and Diane James J2/02/20/5
Submission from ADSW J2/02/20/6
Supplementary submission from the Scottish Executive J2/02/20/7
Submissions received after deadline J2/02/20/8
List of organisations/individuals invited to give oral evidence
(To follow)

J2/02/20/9

Papers not circulated

Items  1 and 2 - Members are reminded to bring with them copies of the Criminal
Justice Bill and Accompanying Documents, available from Document Supply Centre
or at the following website: http://www.scottish.parliament.uk/parl_bus/legis.html#50.

Regulation of Investigatory Powers
The following negative SSIs will be considered by the Committee on 22 May:

• The Regulation of Investigatory Powers (Cancellation of Authorisations)
(Scotland) Regulations 2002 (SSI 2002/207)

• The Regulation of Investigatory Powers (Juveniles) (Scotland) Order 2002 (SSI
2002/206)

• The Regulation of Investigatory Powers (Source Records) (Scotland) Regulations
2002 (SSI 2002/205)

All three instruments are all available online from the Stationery Office:
http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/s-200202.htm

http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/ssi2002/20020205.htm
http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/ssi2002/20020206.htm
http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/ssi2002/20020207.htm
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SUBMISSION FROM THE SCOTTISH CONSORTIUM ON CRIME AND CRIMINAL
JUSTICE

1. The Scottish Consortium on Crime & Criminal Justice (SCC&CJ) aims to reduce the incidence and alleviate
the impact of crime in society by whatever morally acceptable means can be shown to be most effective.
Consortium members include the leading voluntary organisations concerned with crime and criminal justice –
the Howard League for Penal reform in Scotland, APEX, NCH, SACRO, the Scottish Human Rights Centre
and Victim Support Scotland. Associate members include academics and other organisations.

2.  The Consortium welcomes much of the Bill, many of whose provisions mark substantial steps on the road
to rational, humane and informed penal policies. For instance –
Part 2, Sections 15-16 provide for victims to receive the kinds of information that they should receive (though
there is more room for doubt about the role that section 14 allows to ‘victim statements’, especially since there
seems to be no provision for their truth to be tested).
Part 4, Sections 25-26 transfer more decisions about release of prisoners on licence from Ministers (who
should not be making such decisions) to the Parole Board (which should).
Part 5, Section 36 allows for wider use of the successful drugs court system, and (by subsection 4) helps
courts avoid having to revoke a DTTO or probation order in response to relatively minor breaches, thus giving
more chance for such disposals to succeed.
Part 6, Sections 39-40 enable courts to make electronic monitoring a condition of probation orders and
DTTO’s, consistent with the evidence that electronic monitoring is most effective when associated with
rehabilitative measures.
Part 6, Section 42 marks a further welcome step towards reducing our over-reliance on imprisonment, by
making SAOs more widely available whilst reducing the severity of custodial penalties for breach, and by
making clear that RLOs are meant to replace imprisonment rather than other non-custodial penalties.
Part 7, Section 43 marks a welcome move towards the complete abolition of corporal punishment, though it is
a pity that any corporal punishment remains legal.

3.  We strongly support the creation of a Youth crime pilot study in Part 7. Section 44 provides for the
diversion of 16 and 17 year olds from the adult criminal justice system, permitting appropriate access to
effective approaches to addressing offending by young people. Our report, Rethinking Criminal Justice in
Scotland www.scccj.org, notes that diversion to the children’s hearings system is consistent with article 3.1 of
the 1989 United Nations Convention on the Rights of the Child, ratified by the UK in 1991. Article 3.1 states
that: ‘In all actions concerning children, whether undertaken by public or private welfare institutions, courts of
law, administrative authorities, or legislative bodies, the best interests of the child shall be a primary
consideration.’ A child is defined as ‘every human being below the age of 18 years’. We believe that the adult
criminal justice system, which is under no obligation to make the best interests of young offenders a primary
consideration, is not an appropriate context for dealing with most of those aged between 16 and 18 years.

4.  We also welcome, in principle, the creation of the Risk Management Authority (RMA) in Part 1, insofar as
its task will be to promote research, policy developments and good practice in the assessment and
management of risk – though it must be clearly independent of government if it is to discharge that task
properly, and gain the respect of practitioners. However, its proposed remit also includes the provisions which,
of all the Bill’s contents, seem to us most objectionable, and most disturbing, in their present form. Our
evidence to the Justice Committee 2 focuses on these troubling parts of the Bill.



Order for Lifelong Restriction (OLR)

5.  The provisions for OLRs ‘are intended to secure maximum protection for the public from this small but
difficult group of offenders [serious violent and sexual offenders] while restricting the offender’s freedom no
more than is necessary in the public interest’ [SP Bill 50-PM, para. 6]. Orders of this kind, which involve
detention ‘for an indeterminate period’ [s. 210F of the 1995 Act as amended by s. 1(1) of the Bill], are morally
troubling for two reasons.

• First, there is the notorious problem of ‘false positives’ – the certainty that, however the criteria for such
detention are specified and applied, some people will be detained who are not dangerous, i.e. who would
not commit the relevant kind of offence if left free.

• Second, a central principle of any liberal political community that takes freedom and responsibility seriously
must be that adult, competent citizens (those not suffering from a mental disorder which impairs their
rational capacities) should be allowed to determine their own lives and actions within the limits properly set
by the law; and that if they commit criminal wrongs they should be punished for those wrongs, by penalties
whose severity is proportionate to the seriousness of the wrong. Provisions such as OLRs detain people not
for what they have done, since the term of detention can far exceed what would be justified as a punishment
[SP Bill 50-PM, paras. 19, 22], but to prevent them doing what they might do if left free: that is to say, they
deny the detainee the right to decide for himself how he will behave. They also mark a radical kind of
exclusion from the community – something that should worry those committed to social inclusion.

6.  We are not arguing here that no such provisions can ever be justified. There is a small group of dangerous
offenders whom we should subject to such restrictions in order to protect the public; and their detention could
be justified by arguing that they have, by their own criminal conduct, excluded themselves from the
community, or forfeited their right to be restored to the community after undergoing a just punishment. In the
light of the concerns noted above, however, any such provisions must be very tightly controlled and restricted,
to ensure as far as we can that they are imposed only those who really have shown themselves to be so
dangerous that their indeterminate detention and lifelong restriction is both necessary and just. We believe,
however, that the provisions for OLRs in s. 1 of the Bill are much too wide: the conditions and criteria specified
are much too weak to meet the moral worries noted above. Our particular concerns focus on the provisions for
risk assessment orders, preparing risk assessment reports, demonstrating the risk criteria and the standard of
proof required in making an OLR.

Risk Assessment Order (RAO)

7.  An RAO, which can involve detention for up to 90 or even 180 days, can be made on an offender who has
committed a ‘sexual’ or ‘violent’ offence, whose offence endangered life, or whose offence suggests a
propensity to commit one of those three kinds of offence [s. 210B(1)]. The definitions of ‘sexual’ and ‘violent’
offences in s. 210A(10) of the 1995 Act are extraordinarily broad [see SP Bill 50-EN, paras. 9-10]; plenty of
other offences endanger life, including many road traffic offences; and the notion of a ‘propensity’ is vague
enough to extend the category of offences that might lead to an RAO even further. Since, we suggest, a
guiding principle for all such provisions should be that the offender shows himself to be seriously dangerous by
his criminal conduct, the list of qualifying offences should be drastically shortened, to include only those which
do properly count as serious. Furthermore, with the possible exception of the most serious offences (which
would anyway be likely to attract a sentence of life imprisonment), it seems unreasonable to allow one such
offence to expose the offender to the risk of an OLR (even California allows its offenders three strikes before
they are out). There are two reasons why this seems unreasonable. First, because it will be hard to produce
properly reliable evidence of dangerousness on the basis of just one offence (see paras 8-9 below), and
second, because if we are to take inclusion seriously, we should not be so quick to exclude someone on the
basis of one offence.

Risk Assessment Report (RAR)

8.  In preparing a risk assessment report (RAR), the assessor may ‘take into account’ not only the offender’s
previous convictions, if any, but ‘any allegation that the person has engaged in criminal behaviour (whether or
not that behaviour resulted in prosecution and acquittal)’ [s. 210C(1)]. This seems to us an extraordinary
provision: someone against whom allegations of criminal conduct were made, but who was never prosecuted
for the alleged crime (thus losing the chance to rebut the allegation), or who was acquitted, can find those



allegations used in an RAR that might lead to his indefinite detention; and although he has the chance to have
his own report produced [s. 210C(4)], and to challenge the assessor’s report [s. 210C(6)], it might not be easy
to rebut a report based on allegations from some time in the past – especially given the lighter burden of proof
required for an OLR (see para 10 below). If we are to take seriously the values of due process and the
presumption of innocence, we should allow the assessor to attach evidential weight only to criminal conduct
that has been proved against the offender in a criminal court, or that can now be proved.

The Risk Criteria

9.  It is true that the specification of ‘the risk criteria’ [s. 210E] brings the focus back, to some degree, to the
offence for which the offender has now been convicted; the nature or circumstances of that offence must
‘demonstrate’ his dangerousness. However, it is allowed that the offence might only demonstrate that danger
‘as part of a pattern of behaviour’ – presumably including alleged criminal behaviour never proved against him;
and all that need be demonstrated is a ‘likelihood’ that he will seriously endanger others. This again is too
weak as a condition whose satisfaction can result in the offender’s indefinite detention and exclusion: the
judgement of risk should be based only on what is demonstrated by behaviour that the offender admits or that
can be proved against him; and what is demonstrated should be probability rather than likelihood.

Standard of Proof: ‘on the balance of probabilities’

10.  The Court is to make an OLR if it satisfied ‘on the balance of probabilities’ that the ‘risk criteria’ are met [s.
210F(1)]. This is a matter of considerable concern. The requirement for proof beyond reasonable doubt, which
obtains at the conviction stage, is upheld as an essential protection for citizens against the oppressive power
of the state and the danger of mistaken convictions that inflict serious injustice; it is upheld even though we
know that it allows some guilty people to escape conviction. But now we are to remove that protection from the
offender, who might receive a period of imprisonment and restriction very much longer than he deserved for
his crime, on the basis of a judgement made ‘on the balance of probabilities’. Furthermore, it is notoriously
hard to find any secure or reliable basis for judgements of dangerousness; they are likely to be wrong at least
as often as they are right. We suggest that the Court should have to be satisfied beyond reasonable doubt that
the risk criteria are satisfied before it can make an OLR: the burden of proof that protects citizens against
mistaken or hasty conviction should also protect offenders against hasty or unwarranted OLRs.

Conclusion

11. We realise the seriousness of the problem posed by dangerous offenders, and the real need to protect
potential victims from them. However, we fear that the Bill fails to take seriously enough the demands of justice
(to offenders as well as to victims), making it much too easy for an offender to be excluded indefinitely from the
community to which he supposedly belongs. These are matters in which moral panics are all too frequent. The
law should protect offenders against such panics, as well as potential victims against offenders; the Bill as it
now stands fails to do this.
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SUBMISSION FROM THE ASSOCIATION OF CHIEF POLICE OFFICERS IN
SCOTLAND (ACPOS)

I refer to your letter dated 26 March 2002 regarding the above which has been considered by members of
the Association and now offer the following by way of comment.

At the outset, it is apparent that this piece of legislation is largely based on the Scottish Executive’s
previous paper “Making Scotland Safer: Improving the Criminal Justice System” and, as such, the
Association have had previous opportunities to comment in respect of many of the provisions.

That said, members have identified a number of areas within the Bill, in respect of which it is suggested
that further consideration may be beneficial and I have summarised these hereafter, for your information;

Part 1 – Protection of the Public at Large

The proposals contained within Part 1 of the Bill relative to the supervision and management of persons
who are considered a danger to society, through their previous violent and/or sexually deviant behaviour
are broadly welcomed by members.

Indeed, in many respects this issue has already been addressed by Scottish Police Forces through the
creation of dedicated Sex Offender Units.  That said, to date there has been no additional funding to
address this particular area and there are some concerns over the financial implications of placing a
requirement on the police to participate in local authority risk management plans, which do not appear to
have been considered within the parameters of the Bill.

Part 2 – Victims Rights

The introduction of victim statements, highlighting to the Court how victims are affected by crime
committed against them is most welcome.  Sentencing, it is suggested, should reflect not only the
seriousness of the crime committed, but also the damage inflicted on victims as a result thereof.  In
addition, notifying victims of the release of offenders who have committed crimes against them is also
welcomed, as is notification of the death of such individuals, although it is anticipated that this will also
have an impact on police resources.

Part 3 – Sexual Offences

The introduction of lengthier sentences for those convicted of crimes relating to the possession and
distribution of indecent photographs of children is fully supported.

Part 5 – Drugs Courts



The extended powers outlined in the Bill as regards Drugs Courts are welcomed and members are
hopeful that the introduction of such courts will assist in meeting Scottish Executive targets connected to
reducing the incidence of drug abuse.

Part 7 – Children

In determining whether a person who claims that the assault of a child was an exercise of parental right or
of a right derived from having charge or care of the child, the person must justify the actions they have
taken.  It will be essential, therefore, that all officers dealing with this type of case are fully aware of the
criteria outlined in this Bill and that any counter-claims by any potential accused in relation to a defence of
justifiable assault, are fully investigated.

Members do suggest, however, that practical difficulties could be experienced in enforcing this legislation,
particularly as regards the physical punishment of children under 3 years of age.  It is suggested that this
could lead to the most minor of incidents being reported to the police, which could have significant
resource implications for Scottish Forces.  That said, members are obviously supportive of protecting
children and notwithstanding the potential for misuse of this provision, are generally supportive of any
additional steps towards achieving this.

Section 44 also provides for the setting up of a pilot scheme to study the effectiveness of diverting 16 and
17 year olds away from the adult criminal justice system and into the children’s hearing system.  As you
are aware, however, youth crime is of major concern and is an area of criminality which impacts greatly
on crime figures and unfortunately has historically received a disproportionate amount of resources
applied thereto.  Any attempt, therefore, to extend the period that recidivous youth offenders remain
outwith the adult criminal system would not be welcomed and indeed, would further burden police
resources and would without doubt lead to an increase in reported crime.  In addition, the suggestion that,
in some circumstances, a 19 yr old offender, may be dealt with as a child will only further fuel the
frustration already experienced by many front line officers.

Part 8 – Evidential, Jurisdictional and Procedural Matters

The extension of powers to allow force support officers to take DNA mouth swabs is welcomed and will
allow DNA procedures to mirror those relating to the taking of fingerprints, leading to a reduction in the
use of police officers to undertake this role.

Similarly, the retention of samples or other relevant physical data given voluntarily is also welcomed,
particularly in relation to mass DNA screening cases, which will have obvious benefits for Forces and will
also extend the DNA database.  Members would like to add, however, that it may be beneficial to
consider, at this stage, the inclusion of provisions to enable the retention of DNA samples, legitimately
obtained from suspect or accused persons via the normal statutory process, following a not guilty or not
proven verdict, or a case being marked no proceedings.

In particular, at the present time, any identification obtained during the period following the case being
disposed of in these terms, and the appropriate notification being received to destroy same, would
undoubtedly be subject to legal challenge and members understand that south of the border provisions
have recently been introduced to enable such identification, safeguarded by the appropriate statutory
mechanisms.  This, members suggest, would be a most welcome addition to the provisions currently
contained within the Bill.

Part 12 – Miscellaneous and General

The reintroduction of the ranks of Deputy Chief Constable and Chief Superintendent is seen as a
rationalisation of the current de facto rank structure within forces.  No difficulties are anticipated with this
development, which is universally welcomed.
The new development of the creation of the post of “police custody and security officers” is also
welcomed.  ACPOS’ prior involvement in arguing for the introduction of increased powers for custody



officers, principally under the aegis of General Purpose Committee, is noted in this respect.  There are a
number of issues, however, which need to be explored further.

The police custody and security officer, as proposed, would be a hybrid who, whilst remaining an
employee of the police authority, would be treated as a police constable in respect of complaints,
misconduct, assaults, offences etc. (Section 61, sub-section (6) to (12)).

It would be anomalous to have these officers employed by the police authority yet subject to certain
aspects of police regulations, but with different rights of appeal against disciplinary process than police
constables.  The question arises of possible inconsistencies in treatment between a custody officer and
constable who were subject to a joint complaint by a prisoner.  These officers would not, however, have
access to the broader statutory provisions afforded to constables.  The Chief Constable’s vicarious
liability for these negligent acts or omissions of these officers would also be inconsistent with the police
authority’s current responsibility for support staff.  Should the work of police custody and security officer
be contracted out, the Chief Constable’s liability would remain.  As there would be no transfer of risk to
the contractor, an increase in potential liability could be anticipated, as the Chief Constable would have
less control than would be available over direct employees.

Given the tenor of the proposals, it is disappointing that the proposed new powers do not extend to the
taking of routine DNA samples.  The fullest benefit of the introduction of police custody and security
officers will not be achieved if police constables continue to be required to take mouth swabs.  It is
suggested that this power should be held by police custody and security officers on the authority of a
police constable for the taking of specific samples.

It is assumed that the dispensing of medication to prisoners is covered in the requirement “to attend to the
well-being of the persons in their custody”.  Members feel that clarification would, however, be beneficial
on this point.

In connection with the Chief Constable’s power to suspend or revoke a certificate (Section 9A) the ability
to dismiss an officer who has had the certificate revoked is unclear.  If the police security and custody
officer were to be treated in all respects as force support staff many of these potential difficulties
concerning vicarious liability, health and safety responsibilities, grievance and discipline would be
resolved.

In a more detailed examination of proposed powers, Clause 61(2)(b)(1c), Powers, sub paragraph (d)
refers to the officer having power to apprehend someone who is “unlawfully at large”.  The expectation is
that these officers would be based either on police premises or at the courts or travelling between the
two, and would not be engaged in pursing abscondees.  This should be clarified.  It is noted that sub
paragraph (1c)(f) refers to powers of search in any place other than “relevant premises” and this is also
queried.  Sub-section (1E)(Duties) refers to the duty to “give effect to any order of the Court” which could
include carrying out an intimate bodily search of a prisoner.  This activity might be best carried out by a
police officer.  If this is not to be the case, the power should be clearly and specifically stated.

In conclusion, there are major implications for the recruitment, training and reward of custody and security
officers across all Scottish forces and there would clearly be advantage in considering the definition of job
competencies and standards at national level and, possibly, the establishment of a national training
scheme.  These standards and training provisions could be applied to both in-Force and contracted-out
employees and would provide a higher degree of uniformity than would be possible through the
negotiation of service contracts.  The requirement to undergo specified training could usefully be included
in the criteria used by the Chief Constable when determining the award, or revocation of a certificate.

In summary, the introduction of these officers is supported, but detailed clarification is needed on their
employment status and their scope.  I trust you find the foregoing comments of assistance.

William Rae, Chief Constable (Hon. Secretary)
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SUBMISSION FROM SCOTTISH POLICE FEDERATION

Thank you for your letter of 26th March 2002 relative to the above subject.  As you may know, the Scottish
Police Federation represents all ranks from constable up to and including chief inspector, over 98% of all
police officers in Scotland.

We have given a fairly comprehensive and generally supportive responses to various consultation papers
concerning subjects covered in this Bill and gave additional views on subjects covered in section 61 of the
Bill concerning the proliferation of police powers, which we consider to be unnecessary and a dangerous
constitutional precedent.

Our fears have only been enhanced on reading the proposed legislative framework contained in section
61 of the Bill.

In the consultation – “Making Scotland Safer: Improving the Criminal Justice System” the Scottish Police
Federation made the following comment:

Police Powers for Support Staff.

“The Scottish Police Federation has serious reservations regarding the proliferation of Police
powers.  At this time a police officer is the only person, with very few exceptions, who can deprive
a citizen of his liberty and has the authority to use physical force to overcome the resistance of
any person to effect a lawful arrest.  For his protection in such confrontational circumstances the
police officer is entitled to use handcuffs, an authorised police baton and incapacitant spray.

Every decision taken by a police officer to arrest someone is not taken lightly but after informed
consideration of the available evidence, the law involved and consideration of the alternatives
available to him or her.

The seriousness of this decision is reflected in the very high level of training, both academic and practical,
which all police officers undergo.  In the area of criminal law and police powers, a police officer’s
academic training is at least the equivalent of a law graduate.  Every police officer is closely supervised
by more senior constables and other supervisors until it is felt that he has displayed the necessary
knowledge and aptitude to safely be trusted to act alone. The skill of interfacing with the general public in
the stressful atmosphere which is ever present at all stages of detention, arrest or incarceration in police
or court buildings is not something that is easily achieved and can only be acquired through the intensive
training and operational experience available to police officers. It is questionable if without these core
skills and experience the safe and secure environment presently enjoyed within court buildings could
continue to be assured.

We are unimpressed with the euphemistic phrase ‘limited police powers’.  It appears to us that they are
only slightly limited in that they confer the right to deprive a member of the public of their liberty and to



use force to do so. It is difficult to understand the rationale behind the proposal to expose these civilian
support members to some of the hardened, most difficult and problematic individuals of society when it
has been widely accepted in the past that to ensure the safety of all concerned in the judicial process it
has required highly skilled, trained and experienced police officers.   We are quite certain that the Chief
Constables’ duty of care will compel them to offer such support staff the same measures of self protection
as those enjoyed by the police sooner rather than later. It could be argued that without the necessary
background of operational policing such support could be called upon more frequently than is presently
the case.

Every survey of which we are aware indicates that the public are extremely worried and apprehensive
about this issue and we are not satisfied that there has even been any meaningful consultation on this
issue either with the police or the public and trust that this will be done before going to legislation in haste.

Prisoner Escorts.

While we recognise the benefits of out-sourcing these duties to another agency in terms of savings of
police time, the issue of transfer of funds will be critical.  Police time will not be saved if the funding to
have these police officers in the first place is transferred elsewhere.  In calculating any transfer of funds it
is vital that the complexity of the police officers role is considered along with the interactivity of different
police functions. There is always a dividend from police officers carrying out apparently peripheral tasks in
terms of public support. There are also issues of public safety to be considered. It must be recognised
that despite the benefits anticipated, it cannot be said that public safety will be enhanced.

Court Security Duties.

The Scottish Police Federation has serious concerns as to the proposals regarding security in courts.
Court buildings are the only places in our towns and cities where you can guarantee that the criminal
classes and their associates will gather.  They are also places of high anxiety and emotion where
witnesses, accused persons, court staff and officials and police officers can and do feel intimidated.  The
fact that police officers are present on security duties is often the only factor that ensures that matters do
not get out of control.  We are aware that some Sheriffs have indicated an unwillingness to sit unless
there is a police officer on security duties in the courtroom.

Within the last year in a court in Portree, police officers were required to use incapacitant sprays against
members of the public who were bent on attacking the accused person.

In one police force senior officers took a decision that incapacitant sprays should not be carried by police
officers in court.  After representation from the local Joint Branch Board of the Scottish Police Federation
the Chief Constable has reversed this decision.

No matter how well intentioned or how well trained or how well equipped support staff members may be,
they would not be able to provide the level of security that police officers provide by their very presence.

It is also true that some of the officers employed on court security are nearing the end of their service and
many are probably not fully fit to carry out the full range of police duties.  If they are removed from court
security sections and returned to front line police duties it is likely that the level of ill health retirals among
them will be significant as there are very few alternative duties they can be offered.

Our unequivocal view is that only police officers can ensure proper order within a court and that in
practical terms and in considering best value, this is the best option.

Turnkeys.

The Scottish Police Federation has no problem with the concept of using support staff to look after
prisoners in cells either at court premises or in police stations.  Indeed every police force has used
support officers in this way for a number of years.  These members of staff have assisted in searching



prisoners and support staff have also commonly taken fingerprints and photographed prisoners after the
requirement was made known by a police officer.  Elsewhere in the White Paper it is suggested that these
arrangements be extended to the taking of DNA samples.  It has not been found necessary to give these
members of staff police powers as they are deemed to be operating under the direction of a police officer.

We are also doubtful as to whether turnkeys wish to have these powers, as it would fundamentally
change their current relationship with prisoners.  Prisoners do not see turnkeys in an ambivalent way
under the current arrangements and there is no real history of acrimony between prisoners and civilian
turnkeys.  If they were to be given the power to lawfully use physical force against them, this relationship
would undoubtedly alter.  We are not aware of a single instance where these support officers have
requested that consideration be given giving them this power.  This is because they are almost always
acting under the direction of and with the support of, a fully empowered police officer.

If it is envisaged that the proposed police custody and security officers might have an extended role as
“custody or charge bar officers” in police custody suites then the current crop of turnkeys is simply not
qualified for the role.  There are legal decisions regarding custody, which can only be made by a police
officer in the light of his training and experience as described above in this response. Practical experience
of recent fatal accident enquiries concerning deaths in police custody would tend to support this
statement. If the intention were to employ new staff in this role we would suggest that the level of training
required would be formidable in extent and cost.  In addition to a high level of legal training they would
require to be computer literate and trained in the operation of the Police National Computer (PNC), the
Scottish Criminal Records Office (SCRO) local computerised incident logging systems, recording of
productions and preparing reports for the procurator Fiscal. We have further serious concerns as to what
form any training would take as the proposal leaves it open to Chief Constables to decide individually,
rather than establish any form of national standard or qualification. Furthermore, we have strong
reservations that the proposed legislation allows for a lack of consistency in applying the criterion for the
issue of an appropriate license.

There are also considerations of the level of salary such persons would command and this would have to
be set that against the loss of flexibility in police staff resources. For example, police regulations, quite
correctly, give chief officers considerable flexibility to meet the demands of operational policing, this
allows for re-rostering of rest days and diverting officers from one demand to another, this by the very
nature of their role would not be possible with police custody and security officers. We note that there is
an attempt in some instances to align the proposed conditions of service for police custody and security
officers to those of police constables. However, there is no mention of whether such employees would
have the right to withdraw their labour. Clearly, this is a matter of utmost importance, as any absence
from employment would have an impact on operational policing.

There is also the question of de-skilling of police staff who would on many occasions require to cover
abstractions among support staff. It is the experience within forces, particularly in control rooms that
police officers are regularly removed from front line operational duties to cover for absent members of
support staff which has an obvious effect on the service delivered to the public.

Currently police custody officers or duty officers decide if it is appropriate that an accused, who has been
arrested or detained by a police officer, can be detained in the cells.  This is a valuable safeguard that
should not lightly be discarded.

Conclusion
On reading the Bill we find that a new type of official is to be created who appears to be given the full
range of police powers and the right to use force to apply them albeit in restricted locations. However,
whatever crimes are committed in those locations, it appears these custody and security officers will have
powers to deal with them (Section 61 (1)(c))

There is confusion as to accountability of these proposed officers in that although there is provision to
refer the matter to the Chief Constable there is also provision for these duties to be contracted out by
Police Authorities and accountability appears to be deferred to contractual agreement. (Section 61 (5)(c))



We reiterate that the power of arrest and the right to use force against citizens is not a power to be
afforded lightly. The essence of police work and training is in understanding the importance of this and
the responsibility involved.

From our experience we know that the greatest physical threat to police officers arises when they attempt
to effect an arrest. They have a high degree of training in managing these situations, which if this scheme
is to prove cost effective will simply not be practical to replicate with these officers. It is indeed possible
that an increased workload for police officers may result.

Our unequivocal view is that if police powers are required then the post should be filled by a police officer.
That is not to say that non-police officers cannot fill a supporting role up to the point where police powers
are required.

Financial Memorandum

It is also noted from the financial memorandum (Paragraphs 418 & 419) that this change will incur no
cost. . If this is the case then the cost of employing, training and equipping these officers will be to the
detriment of existing police budgets, which is likely to result in a reduction in police officer numbers. It is
our strongly held view that there would be little or no financial savings to be gained by employing police
custody and security officers. When the expected salaries for the post, training costs, equipment and the
loss of flexibility currently offered by police officers are considered, it is questionable if the introduction of
such a scheme would stand financial scrutiny in terms of best value.

I trust this is of assistance to you.

Yours sincerely

Norman MacLeod
Deputy General Secretary
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SUBMISSION FROM CoSLA

1. INTRODUCTION

1.1 Part of my role as Social Neighbourhoods National Co-ordinator is to audit the policy and
procedures of local authorities with regard to tackling anti-social behaviour (ASB), integral to this is
identifying obstacles preventing ASB being tackled effectively and the potential for improvement.

1.2 From my audit visits, and from discussions with the Anti-Social Behaviour Officers Forum
(ASBOF) - a group of practitioners, and also from discussion with tenants and residents’ groups the
following key areas of concern have emerged. .

2. PRIORITIES FOR ACTION

These are the five areas which need to be addressed if local authorities, who are in the main developing
robust procedures, are to be wholly effective in tackling ASB.

• Working with the police, especially data protection and information sharing.
• Legal issues - sheriffs, courts, PFs
• Tackling disorder amongst under-16s  - lack of effective and speedy mechanisms.
• Issues around drugs
• Victim and witness support

This note concentrates on issues pertaining to information sharing and data protection and witness
protection.

3. EFFECTIVE WORKING WITH THE POLICE

3.1 Tenant/resident expectations mean there needs to be positive proactive working between local
authorities and the police regarding ASB.  Joint working is very variable across the country often relying
on the relationships between individual police and housing officers.  Police priorities often don’t allow for a
comprehensive and consistent approach to ASB and police culture/hierarchies may hinder joint
approaches.  Problem solving policing partnerships currently being promoted in some areas should prove
a model for improved local authority/police partnership working and the results from these, when
evaluated, should show the potential for joint working.

3.2 Data protection and information sharing.  This issue has consistently been identified in the audits
as a major stumbling block to effective joint working.

3.3 From the audit and from discussions at ASBOF it is clear there is a wide variation in access to
information and co-operation between police and local authorities.  Many have good informal links and 2
way exchange of information as a result, but to a greater or lesser extent all experience data protection



constraints.  All practitioners reported that they gained significant information as a result of positive
informal relationships between individual housing officers and police officers but this could be frustrating
as it is sometimes difficult to utilise information informally come by.

3.4 All authorities have formal data sharing protocols with the police.  Within these some have
additional protocols to facilitate speedy exchange of information on drugs convictions and charges.
Virtually all practitioners feel that these protocols act as unreasonable constraints on the sharing of
information and can hinder effective action on ASB.  Narrow interpretation of data protection by data
protection officers hinders action to address ASB and engenders excessive caution in the Police. Such
commonly used phrases as "advice given to both parties" does not help when court action is being
contemplated.  Authorities with specialist teams fare somewhat better but even with these there are
constraints.  C&D Act 1998 Section 115 (1) "Any person who, apart from this subsections, would not have
power to disclose information -(a) to a relevant authority, or (b) to a person acting on behalf of such an
authority, shall have the power to do so in any case where the disclosure is necessary or expedient for
the purposes of any provision of this Act"  should have made information exchange easier but has in
practice limited it.

3.5 It is clear from discussions with the police (at training sessions at Tulliallan and also through
operational work) that widespread confusion exists about sharing information.  There are differences
between Forces and sometimes between officers in the same Force as to what can and cannot be
relayed.  Because of this confusion it is often easiest to withhold information ie err on the side of extreme
caution.  There are also significant differences of opinion about how much/what kind of information can be
revealed at different stages ie before charge, after charge but before conviction etc.

3.6 Local Authority staff in England report that information on exchange of information has been
facilitated by Section 17 of the Crime and Disorder Act 1998, which does not apply in Scotland. This
section confers a power  to permit/require disclosure under an "umbrella" clause :-

"Duty to consider crime and disorder implications

17 (1) Without prejudice to any other obligation imposed on it, it shall be the duty of each authority to
which this section applies to exercise its various functions with due regard to the likely effect of the
exercise of those functions on, and the need to do all that it reasonably can to prevent, crime and disorder
in its area.

(2) This section applies to a local authority, a joint authority, a police authority, a National Park authority
and the Broads Authority.

(3) In this section -

"local authority" means a local authority within the meaning given by section 270(1) of the Local
Government Act 1972 or the Common Council of the City of London.

"joint authority" has the same meaning as in the Local Government Act1985.

"National Park authority" means an authority established under section 63 of the Environment Act 1995."

3.7 Information exchange between local authorities and the police is difficult enough but not as
difficult as for RSLs.  In view of the likelihood of wholescale stock transfers this issue needs to be
addressed.  It is becoming of increasing concern to housing associations especially when seeking to
apply for ASBOs through local authorities and being required to provide robust evidence before an
application can be considered.

4. WITNESS SUPPORT AND PROTECTION

This is an issue for most local authorities in tackling anti social behaviour.



5. CONCLUSION

Data sharing constraints hamper agencies in utilising legislation designed to assist in combating ASB and
disorder and frustrate many of those involved.  Resolution or amelioration of this problem should result in
more robust and speedy responses leading to more effective joint working and safer and more secure
communities.

Similarly it is necessary for local authorities to be able to reassure residents and tenants that they will not
be subject to intimidation and reprisals in order to pursue anti social behaviour with the support and
confidence of the community. I am aware that there is considerable work being undertaken in relation to
supporting and protecting witnesses in relation to Criminal actions but it is equally important in the context
of Civil actions

6. SUGGESTIONS FOR INCLUSION IN THE BILL

• Incorporate Section 17 from the Crime and Disorder Act into this Act
• Introduce similar clauses to those which appear in the Criminal Justice and Police Act 2001

(England and Wales) at Sections 39 – 41 on the intimidation of witnesses in the Civil Courts

Diane James
Sociable Neighbourhoods National Co-ordinator



1

J2/02/20/6
Submission 160

JUSTICE 2 COMMITTEE

20th Meeting 2002 (Session 1)

Wednesday 15 May 2002

Criminal Justice (Scotland) Bill

SUBMISSION FROM THE ASSOCIATION OF DIRECTORS OF SOCIAL WORK

ADSW supports the many intentions of this bill. We particularly welcome the move to a Risk
Assessment Authority as one that is enlightened and rational and based upon research, good practice
and interagency collaboration. The introduction of victim statements, the right to receive information
and, in certain circumstances, to make representations regarding the release on an offender will allow
victims the recognition they need. We support the measures proposed to make non-custodial orders
more effective: many of these can be extremely useful in keeping minor offenders out of prison.
Finally, we welcome these proposals to further develop services such as arrest referral, drug courts
and youth justice pilots These new powers and duties will have resource implications for local
authorities and their partners and this will need to be addressed if the objective of the legislation is to
be realised. However, we have a number of concerns that we would like to identify at Stage 1.

PART 1 PROTECTION OF THE PUBLIC AT LARGE
s1 (210B) Risk assessment order We are concerned that the powers described appear to exclude
proceedings on indictment in the sheriff court and would seek clarification as to whether a sheriff can
remit the sentencing of a violent and/or sexual offender to the High Court.
s1 (210C) Risk assessment report We acknowledge that a person accredited to prepare these must
carry out the initial Risk Assessment Report (RAR). The bill does not specify who these assessors will
be - this might be considered as a matter to be clarified in the guidance.
ss(1)The issue of the quality and range of information available to the risk assessor is a critical one.
This has historically been an area of difficulty. Social workers writing social enquiry reports have
found the systems in place for accessing information about previous convictions are not always wholly
reliable and there have been longstanding difficulties in getting hold of information from
victims/witnesses through the court systems. The model of multi-disciplinary assessment advocated in
the guidance on the Sex Offender Act 1997 has greatly enhanced risk assessment practice in this
area and we would advocate that this approach should be extended further. Giving sole responsibility
to a single risk assessor potentially detracts from this approach, unless such an approach by the risk
assessor is clearly advocated in the guidance to the new legislation.
ss(4) allows the convicted person to instruct the preparation of an independent report. We would seek
confirmation that the person who prepares the independent report should also be accredited.
s6 Risk management plans We understand that this disposal is targeted towards a small group of
offenders in Scotland. Therefore we must express concern over the wording in this section that may
extend the remit of the Authority to “any offender falling within another category as prescribed” and
would seek assurance from the Executive as to its intention.
s7 Preparation of risk management plans. ss(1) states that the plans are to be prepared by the
Scottish Ministers, which presumably means the Scottish Prison Service. This makes sense at the
start of someone's sentence but if plans are to be put in place for other categories of offenders other
than those on lifelong restriction orders attention needs to be paid to how these plans link with parole
processes. There needs to be a shift from managing the risks while the person is in prison to
managing the risks after he or she potentially returns to the community, in which case there should be
a shift in responsibility from prisons to local authorities. The danger in criminal justice services not
having lead responsibility in planning for a prisoners return to the community is that local authorities
could be left to implement a plan developed by other agencies who may not have a working
knowledge of what is available or realistic.
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s9 Implementation and review of risk management plans We foresee there may be problems due
to responsibility transition and would seek a clear approach to dealing with this. We would also seek
clarification as to the situation if someone transfers out of Scotland.

PART 2 VICTIMS RIGHTS
s14 Victim statements ADSW welcomes the introduction of Victims Statements.  It gives, for the first
time, the opportunity for victims of crime to have a direct voice with the Criminal Justice System.
However, the ‘Consultation Document for the Procedures for a Victim Statements Scheme’ stated “the
scheme is not intended…to give…the victim…influence over the sentence which is imposed” (3.2) but
later on is contradicted with another statement “the victim should expect that the statement would be
one of the sources of information made available to the Judge in reaching his decision on the
sentence to be imposed” (3.4). We believe there is an element of confusion as to the purpose of
victim statements that must be clarified as early as possible so as curb the degree of expectation
victims may have over the influence the of their statement. We would seek discussion on the
appropriateness of when the victim statement should be taken. With regard to the resourcing of victim
statements, we would seek clarification as to who would be responsible for carrying these out, as
victims organisations are already under resourced.
 ss(4) gives the accused, if pleading or found guilty, access to the victim statement but it is unclear if
he/she can challenge it. The relationship between the alleged offence, the offence cited, the victim
statement and the conviction actually secured may also cause difficulties on appeal. We believe that
there may also be a need to ensure that victim statements are not misused by the accused. 
In relation to those affected by murder the list in ss10 is very prescriptive and doesn't adequately
reflect the complexity of relationships.

PART 3 SEXUAL OFFENCES ETC
s20 Sexual and certain other offences: reports The requirement to obtain a psychological report is
unprecedented in these cases and there may not be enough suitably qualified psychologists to meet
this requirement. Most research in this field suggests there are more similarities than differences
between sex offenders and non-offenders and that only a small minority of sex offenders have
psychiatric problems. Therefore the question must be asked as to why this is being framed as a
psychological problem.
 ss(9) extends of time from 3 to 6 weeks for the preparation of reports. It is hoped that the judge's
report outlined in ss(4) will be prepared quickly, otherwise this extension will be eroded.
In ss(8) we feel there needs to be some addition that places a responsibility or legal obligation on all
the professionals involved in the preparation of these reports to liase and 'share' information. On
occasion, local authority staff have experienced a refusal by psychological staff to share information
on the grounds of patient confidentiality. This practice sits uncomfortably with the principle articulated
in the Cosgrove report. ss(11) defines a "relevant officer" as one employed by the local authority
where the offender lives. This will act as a restriction to cross boundary working and as an obstacle to
those Groupings who wish to develop more integrated approaches to service delivery.

PART 4 PRISONERS ETC
s34 Special provision in relation to children It is ADSW’s view that children should not be held in
adult prisons. Given the developments in the Youth Justice System there is an opportunity to address
this issue.
s35 Remote monitoring of released prisoners. We would broadly welcome this approach but
advocate the need for a mechanism, similar to Restriction of Liberty orders (RLO), for obtaining
advice and information on the places to which or from which the offender would be restricted.
Likewise, there needs to be a means for obtaining advice on the view of other people at such
addresses and the potential impact on them. Thirdly, clarification is required on the extent to which
such restrictions can be imposed on released prisoners and whether the levels of restrictions which
apply to RLOs, would apply here. i.e. restricted to a place for a maximum of 12 hours per day up to a
maximum of 12 months and restricted from a place for 24 hours up to 12 months.

PART 5 DRUG COURTS
s36 Drug courts ADSW broadly welcomes the proposal to set up drug courts. However, to make
sure the right people are targeted, it will be important that the Police or Procurator Fiscal identify
dependent drug misusers and do not rely solely on information surrounding the index offence, which
may not itself be drug related. There are serious concerns about as to whether there are sufficient
treatment services around to treat those referred by the courts as well as those who seek treatment of
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their own volition. Furthermore, it is vital that drug courts are properly evaluated and further research
is carried out.

PART 6 NON-CUSTODIAL SENTENCES
s39 Requirement for remote monitoring in probation order This section appears to permit the
monitoring officer to make an independent application for amendment of the RLO only. Given that the
RLO should be part of the probation plan, the probation officer, following discussion with the
monitoring officer, should make any application.
s42 Amendments in relation to certain non-custodial sentences On the whole we welcome this.
We believe that Supervised Attendance Orders are a useful order that have not been fully utilised,
partly because of difficulties with the current legislation. These provisions would greatly improve the
position yet it may have been helpful to incorporate the opportunity for review of such an order, for
example where someone obtains a job and is then in a position to pay a fine to be able to do so.

PART 7 CHILDREN
s43 Physical punishment of children ADSW supports these proposals. However, we find the
definition of the age of three a somewhat arbitrary cut off and we would maintain that this section
should apply to the physical punishment of all children.
s44 Youth crime pilot study Our Association welcomes the policy developments on youth crime and
the action plans that will take this forward.  The additional resources that have been made available to
date are welcomed because they have allowed us to begin to develop alternative provision that
focuses on offending behaviour.  We believe this provides us with an opportunity in Scotland to
provide effective and appropriate services for young people that will lead to a reduction in offending
behaviour that contributes to community safety. The development of the Youth Crime Pilots is a
logical extension of this as it diverts young people from the adult criminal justice system.  The pilots
will help inform what works well with this age group.  This will challenge the way services are currently
provided and will have resource implications.

PART 8 EVIDENTIAL, JURISDICTIONAL AND PROCEDURAL MATTERS
s48 Transfer of sheriff court proceedings Whilst accepting the thinking behind the transfer of
sheriff court proceedings, we would wish to underline the need for this to be applied with due
consideration for victims, witnesses, the accused and their families. In addition, if the use of this
facility to move cases to quieter Courts led to an increase in demand for social work resources in
these Courts this would have to be reflected in the funding allocations.

PART 10 CRIMINAL RECORDS
s56 Registration for criminal records purposes ss(3) In addition to the inclusions it should be
made clear that s115 (5) of the Police Act still stands and that enhanced criminal record certificates
will continue to be required for these categories, of which fostering is one.

PART 11 LOCAL AUTHORITY FUNCTIONS
s57 (27AA) Advice, guidance and assistance to persons arrested or on whom sentence
deferred In welcoming these new duties further consideration is required as to when, how and where
these services are provided. ADSW very much welcome the provision for local authorities to work with
persons on deferred sentences while noting that this obviously would require additional resources.

PART 12 MISCELLANEOUS AND GENERAL
s65 Transitional provisions etc. This section seems to give Scottish Ministers extraordinarily wide
powers to do almost anything and we would therefore like to know if that is indeed its intention.
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CRIMINAL JUSTICE (SCOTLAND) BILL

When Scottish Executive officials attended the Committee’s meeting on 8 May to give evidence on
the Criminal Justice (Scotland) Bill, they undertook to provide the Committee with further detail on a
number of subjects dealt with in the Bill.  Since then, the Committee has asked if I would be
prepared to attend its next meeting on 15 May to explain some of the policy background to the Bill
on the proposals for victims’ statements, the physical punishment of children and the youth crime
pilot study.

I am of course happy to attend the meeting on 15 May to deal with those issues. In addition, the
Committee might find it helpful to have a note covering the issues raised during the officials’
evidence session.  These are dealt with in this letter in the order the subject appears in the Bill.

Part 1: Protection of the Public at Large

I understand that the Committee queried what these proposals will do to enhance public protection.

As you may recall, the MacLean Committee which was set up to look at the treatment of serious
violent and sexual offenders concluded in its report that, in dealing with such high risk offenders,
there was a need for more consistent assessment of risk, better sharing of information, more inter-
agency working and a more consistent method of sentencing to permit lifelong control of the most
serious offenders.  The MacLean Committee went on to make a series of recommendations which it
concluded would remedy the existing shortcomings and thus provide better public protection.
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Following the very positive response to the consultation on the MacLean Committee’s report, the
Scottish Executive produced its White Paper describing the new package of measures for the
treatment of high risk offenders.  The White Paper’s proposals which were debated in the Scottish
Parliament were also widely welcomed.  These are the basis for the provisions in Part 1 of the Bill.

The Bill will create a new agency, the Risk Management Authority with a specific set of roles
relating to risk assessment and risk minimisation and provide for a new sentence of an Order for
Lifelong Restriction which will ensure appropriate lifelong monitoring of the highest risk offender.
These measures will support a life-long, multi-agency regime for the management of high risk
offenders.  The OLR will provide that the offender’s risk is assessed and managed with a view to
minimising that risk as far as possible.  The RMA will provide the support structure for that process.
It will issue guidance and standards which the agencies with statutory responsibility for the offender
will work within to assess and minimise the offender's risk.

In practical terms this means that the offender will be subject (through Risk Management Plan
which is also provided by the Bill) to life-long risk assessment and will be managed with a view
to minimising that risk.  This concentrated process is new and innovative and Scottish
Ministers believe that it will contribute significantly to enhancing public safety.  The new
arrangements will of course be monitored (given the nature of the disposals, this will have to be over
a period of time) to ensure as far as possible that they are achieving the objective they are being set
up to provide.

The Committee also asked why Scottish Ministers had decide to create the Risk Management
Authority as a public body.

When recommending the introduction of a body with specific responsibility for risk assessment and
risk management, the Maclean Committee recommended that it should:

• Have a part-time expert body and a permanent staff complement

• Have a business Plan agreed with the Scottish Executive

• Have a budget agreed with the Scottish Executive

• Make yearly reports on its work to Scottish Ministers and to the Scottish Parliament.

In addition, it was considered that the body should be operationally independent while carrying out
functions on  behalf of Scottish Ministers.

Scottish Ministers considered carefully how this might be achieved and concluded that the best way
to  achieve the above requirements was to provide in the legislation for the RMA to be a public body.
In reaching this decision we concluded that:

• Because of the nature of the work involved and the interaction with criminal justice agencies, the
functions envisaged for the new body could not be carried out by the private sector;

• There are no other existing bodies or agencies equipped to carry out the functions; and

• Since the functions need to be carried out at arm’s length from Scottish Ministers, this would be
best achieved by a body not under our direct control.
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The provisions at sections 3, 12 and 13 and schedule 2 to the Bill provide the standard statutory
arrangements for the setting up of a new public body.

The practical implications of these arrangements are that the day to day responsibility for delivering
on its remit rests with the public body.  Various accountabilities and responsibilities are developed in
the body’s Management Statement.  It sets the framework for the Scottish Executive’s control of the
public body, and the parameters within which it can operate independently and flexibly.  It also
defines the roles and responsibilities of the Scottish Ministers and their responsibility to the Scottish
Parliament.     I do not think that it is entirely helpful to try to draw comparisons between one public
body and another.  However, the Parole Board and the Scottish Legal Aid Board are two examples of
public bodies operating in the criminal justice field.

Part 2: Section 14: Victim Statements

The Committee asked for clarification on the policy intention of the victims’ statement.

The proposals for victim statements arise from a commitment given in the Scottish Strategy for
Victims published in January 2001 to make it easier for victims to take part in the criminal justice
system by ensuring they are given a voice and that the system is more responsive to their needs.

The Bill will provide the Scottish Executive with the opportunity to progress this commitment by
including proposals to pilot a victims’ statement scheme.  It is important to recognise that the
proposals have been developed in collaboration with all the representative groups and the subject of
a wide consultation exercise.

The policy intention is clear.  It is that a victim who wishes to do so is to have the right to make a
victim statement and for that statement to be made available to the court at the time of sentencing the
offender who committed the crime against the victim.  The intention is that the court should have
regard to the victim statement at the time of passing sentence, along with the other information
available to it, although, this does not imply that it will lead to a particular outcome.  We will
be developing guidance to underpin the scheme which will make it clear to victims and others, that
the court will take account a range of factors when determining how best to proceed in the public
interest and that the victim statement will only be one source.

I understand the Committee also has concerns about the ability of the accused to challenge the
victims’ statement.  I can reassure the Committee that the accused will have the right to
challenge the content of the statement.  At present the Bill makes provision for the accused to be
provided with a copy of the victims’ statement after a finding of guilt or guilty plea.  The procedure
(a “proof in mitigation”) currently exists for the court to hear evidence following conviction on
matters which are materially in dispute between the Crown and the defence.  We are exploring
how this can be applied/adapted to challenge the victim statement.

We are also considering the possibility of an amendment to the Bill which would allow for the
victims’ statement to be made available to the accused at an earlier stage in line with other
procedures on evidence contained in the Criminal Procedure (Scotland) Act 1995.  If that is taken
forward the accused will have the opportunity of challenging the statement in the course of the
proceedings before he or she is convicted.  We must ensure as far as possible that we limit any
potential to further endanger victims in the process.  However, we recognise that there are pros and
cons to the case for earlier availability and I hope that the Committee might be able to gather
evidence which will help inform consideration.  But in any case, we would hope to have a final
decision on this matter by the time I am next due to appear before the Committee on 5 June.
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Part 7: Children
Section 43: Physical Punishment of Children

Turning to our proposals in s.43 on the physical punishment of children, I understand that the
Committee had concerns about the necessity of the provisions in the light of the European Court of
Human Rights judgement in the case of A – v – UK.

We anticipate that the courts in Scotland already apply the factors outlined in that case but there can
be no certainty that this is always the case, so there should be no room for doubt.  Our legislation will
make this aspect of the law clear for the first time to parents and the wider public by setting it out in
statute.  Much greater clarity will also be given to parents by the clear position set out in the Bill on
physical punishment of children under 3, on shaking, the use of implements and blows to the head.

There is no contradiction between flexibility, provided by general factors in s.43(1) and provision in
(2), which is necessary to allow the courts to deal with the wide variety of circumstances with which
they are confronted; and the desired clarity for all, provided by setting these factors out in statute and
banning four specific kinds of punishment absolutely.

My officials undertook to supply the Committee with examples of where prosecutions have failed
because the present law is unclear.  As the Committee will understand, our policy is not driven by the
desire to prosecute parents for a wider range of behaviour, but rather to help them avoid potentially
damaging punishments in the first place, and to avoid the risk of prosecution.  The policy is intended
to achieve a change in attitude and practice to the issue of physical punishment of children.

We do not have a central database of all acquittals where the defence was reasonable chastisement.
In many borderline cases, the procurator fiscal may have decided not to prosecute if the chances of
conviction were uncertain.  However, our attention has been drawn to some cases which raise
questions about consistency of interpretation of existing legislation.  For example, a case in Portree
(Sunday Mail, 8 April 2001) where a girl of 12 was slapped in the face.  Her face was swollen and
she had difficulty in moving and opening her jaw, and required hospital treatment.  This was held by
the sheriff to be reasonable chastisement.  On the other hand the sheriff in case of G v Templeton
1998 SCLR 180 said “it may be debated whether a blow of considerable force applied by a adult
male to face of a girl could ever be justified as reasonable chastisement.”  It can be difficult even for
lawyers to assess what weight, if any, a court would give to specific factors in a particular case, but
under s.43 it will at least be clear to parents, children, advisers, police etc what factors the courts
must consider.  The lack of clarity in the law makes it especially difficult for a parent trying to decide
whether and how to punish a child within the law.  Under section 43 a parent would at least know
beforehand that some actions were certainly illegal.

Turning to research justifications for policy, existing research papers on the effects of physical
punishment, its effectiveness as a disciplinary tactic and the attitudes of the public have been
copiously referred to in responses to our consultation paper and in submissions to the Committee.
We have now given the Committee a summary of child developmental factors which support our
position that three is the right age below which to ban physical punishment.

In addition, we have commissioned research (as Stewart Stevenson suggested in the debate in
September last year) which will provide a baseline for measuring subsequent changes in practice and
attitudes of parents.  We will provide the Parliament with this as soon as it is available.  It is expected
that will be in August, well before the deadline for tabling Stage 2 amendments.
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As part of this research, NFO System 3 undertook a snapshot of Scottish public opinion in March, at
a time when the media were full of opposition to our proposals and I attach a copy of the report.
This shows narrow support for the banning of all physical punishment for very young children, but
almost total unanimity on the question of using implements.  We hope that this will be a useful
indicator of public opinion as it stood at that stage of the debate.

The Committee was also interested in questions of corroboration of smacking in the home.  The
evidential provisions are exactly the same as for any other alleged crime which may be committed in
the home or elsewhere.  The police and procurators fiscal are well used to tackling the problems of
obtaining evidence in cases of domestic violence and serious cases of mistreatment of children,
which can already be prosecuted under the current law.  There is no intention to set up any new
enforcement mechanism, any more than we pry into the home to check compliance with many other
laws.  The fact that prosecution may fail due to lack of corroboration in certain circumstances does
not justify abandoning the policy objective.

We do not seek to require that forensic evidence must be produced to prove charges relating to
physical punishment in the home any more than it must be produced in other cases of assault, though
it will always have a useful place in serious cases, where a child may be too young or too distressed
to give evidence.  Nor do we consider that new procedures need be introduced to collect such
evidence in cases which would not already be criminal under the existing law.  Prosecutors, when
considering whether or not to proceed with a case reported to them, will have to consider the best
interests of the child, and the effect on the child of being required to give evidence against a parent.
They may decide not to proceed if there is not sufficient alternative evidence

But it cannot be stressed too much that our proposed legislation is about trying to clarify the law so
that some kinds of punishment are avoided in the first place, and ultimately to help break the cycle of
violence in Scottish life.

Section 44: Youth Crime Pilot Study

The Committee also asked for clarification on our proposals for the youth crime pilots. In particular,
the convener questioned the definition of the group of young offenders who would be referred to the
pilots.

The proposals for the pilots stem from the recommendation in the original Advisory Group report to
examine the feasibility of setting up bridging pilots to refer young offenders aged 16 and 17 years in
cases where it is right to do so.  This was based on the evidence that this age group is often immature
and that special targeted approaches are required to avoid unnecessary premature contact with the
criminal justice system.

Research evidence highlights that effective programmes addressing offending behaviour can have a
significant impact on both the frequency and seriousness of young people’s offending. Thus the
policy intention of the pilots is to promote interventions which will be effective and lead to a
reduction in the level of youth crime. We want to break the present cycle of repeat offending which
blights so many of our communities.

For this reason, I want to stress that the proposal is not simply to refer these young people to the
Children’s Hearing system without first ensuring that the Hearings have both the capacity and
capability of dealing with them effectively. Certain conditions must be met before the pilots could
start. Only if they are, will the Lord Advocate be prepared to issue revised guidelines to make the
pilots operational.  The proposal is therefore to give the Procurator Fiscal a further option to those
which exist already for dealing with young offenders.
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I know that you are particularly concerned about the group of young offenders who would be
considered suitable for the pilots. It is difficult to define the precise range of offences to be included
since individual decisions must rest on the individual circumstance of the case and so I am willing to
consider the Committee’s suggestion that we do not look at the offence but look instead at the
probable sentence. I feel however that the threshold suggested of 3 months in custody is too high. We
certainly envisaged that any young offender facing a custodial sentence would not be considered
suitable Any definition of the young offenders for the purposes of planning the pilots would of
course need to respect the independence of the Lord Advocate in relation to decisions on individual
prosecutions.

Part 9: Bribery and Corruption

I understand that the Committee raised the question of whether Section 55 of the Bill would apply to
foreign nationals.  Foreign nationals may be prosecuted in Scotland if they commit an offence in
Scotland.  Section 55 gives Scottish courts the extra-territorial jurisdiction over bribery and
corruption offences committed abroad by UK nationals, Scottish partnerships and bodies
incorporated under UK law.  It enables specified offences, when committed by such individuals,
partnerships and bodies, to be prosecuted in Scotland, wherever those offences take place.  The
section applies to a foreign national who is in a Scottish partnership.  A UK body may be liable for
prosecution under the section where the offence is committed by its employees or officials
irrespective of whether they are foreign nationals or not.

Part 12: Miscellaneous and General
Section 59: Public Defence

I understand that you asked about our proposals for further research into the longer-term viability of
the PDSO.  The original research into the Edinburgh pilot was inconclusive.  It certainly did not
suggest that the Edinburgh project should be terminated: but neither did it suggest that the Office
should yet be rolled out throughout Scotland.  Whilst the research project did experience difficulties,
because the legislation prescribed a time limit which was frankly too tight, the report was a good and
thorough one, which highlighted a number of major issues, such as the potential for improved
efficiency and savings to the wider justice system.  The Scottish Executive is taking a practical and
prudent approach to a complex issue that has a major bearing on the long-term provision of criminal
legal aid in Scotland and on wider access to justice.

Section 61: Police Custody and Security Officers

I understand that there was some general concerns about the proposals for Police Custody and
Security Officers.  It might be helpful therefore if I offer some further background.  Police Custody
and Security Officers encompass the roles formerly referred to as, turnkeys, prisoner escorts and
court custody officers.  In December 1998, and at the instigation of ACPOS, a pilot scheme
involving the appointment of 8 civilian custody officers, was implemented at Edinburgh Sheriff
Court. This was in recognition of the fact that continuing to deploy solely police officers in the role
of custody officer was not sustainable in terms of cost, efficiency, accountability and logic. The
civilian custody officers successfully performed all duties that do not require the authority of a
constable. The scheme demonstrated the potential to free police resources for front line policing
work . To achieve the full potential of such support officers requires the enhancement of their powers
to allow them to arrest, search, restrain and prevent the escape of prisoners. The provisions in the Bill
are designed to allow Chief Constables the maximum flexibility in the deployment of the available
resources. They do not tell Chief Constables how the available resources are to be utilised.
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Turnkeys are civilians who look after prisoners in cells either in police stations or in court.  The
turnkey role is carried out by police employed civilian support staff. These staff have no legal
powers, although they have carried out searching of prisoners in  forces.

Prisoner escorts, escort prisoners when they are in transit, for instance between police cells or prison
and court, or are otherwise outside prison for temporary purposes. The prisoner escort role is carried
out currently by the police and the Scottish Prison Service, although the split of responsibility
between the two is not laid down in statute but has emerged through long practice.

Court custody officers provide security in the Court and Court premises and escort prisoners to cells
within the Court. The court security role is normally carried out by police officers, with the exception
of eight civilians employed by Lothian and Borders police for a pilot scheme in Edinburgh. These
civilians have no legal powers.

Each of these roles could be carried out effectively by civilian support staff if they had the necessary
powers and training. The powers needed to conduct these roles include; powers to search prisoners
and visitors; power to fingerprint and photograph prisoners and to take DNA samples by mouth swab
(under the direction of a constable); power to restrain using minimum force, including handcuffs.
These staff will also have the power to detain to prevent escape and to remove people from court
precincts.

I can also confirm that a central register of these officers will be set up as part of the general
administrative arrangements for the operation of the new provisions.

I regret the length of this letter but I hope that it provides background for the Committee which might
assist with their further consideration of the Bill.

I am copying this letter to the Clerk to the Committee.

Jim Wallace
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A. Background and introduction

As part of the research project “Research into the use of Physical Chastisement by Parents

as a Form of Discipline”, it was agreed with the project steering group that a small number

of questions on attitudes towards legislation would be included in NFO System Three’s

Scottish Opinion Survey. This would provide a cost-effective means of obtaining nationally

representative data from the adult population aged 16 and over.  A similar survey by

System Three in 1991 had found that, depending on the age of the child, 68-87% of the

population felt smacking should be lawful but only 3-10% thought ‘hitting with a belt, stick or

other object’ should be lawful1.  On this occasion, respondents were asked:

"Thinking first of a child under 2, do you think it should be lawful or against the law for a

parent to smack the child with the open hand?”

“Thinking now of a four year old, do you think it should be lawful or against the law for a

parent to smack the child with the open hand?”

“And finally, thinking of a nine year old, do you think it should be lawful or against the law

for a parent to smack the child with the open hand?”

Next, respondents were asked:

“Thinking first of a child under 2, do you think it should be lawful or against the law for a

parent to hit the child with a belt, stick or other object?”

 “Thinking now of a four year old, do you think it should be lawful or against the law for a

parent to hit the child with a belt, stick or other object?”

“And finally, thinking of a nine year old, do you think it should be lawful or against the law

for a parent to hit the child with a belt, stick or other object?”

In all cases, responses were coded as “lawful”, “against the law” or “don’t know/not stated”.

Data collection was carried out through CAPI (Computer Assisted Personal Interviewing). A

sample of 1024 adults aged 16 and over was interviewed in-home in 39 sampling points

throughout Scotland over the period 21-26 March 2002.   To ensure that the sample was

representative of the adult population in terms of age, sex and SEG, it was weighted to

                                               

1 base 1,055
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match population estimates from the National Readership Survey of April 1998 – March

1999.   The sample profile, both unweighted and weighted, is shown below.

Table A.1  -  Sample profile
           Base:  1024 (%)

Unweighted Weighted

SEX: Male

Female

48

52

48

52

AGE: 16 – 24

25 – 34

35 – 44

45 – 54

55 – 64

65+

11

19

21

15

12

22

14

19

19

15

13

20

SEG: AB

C1

C2

DE

17

31

24

28

19

28

20

33

This document contains full data tabulations.
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B. Summary of key results

The results indicate that:

• There appears to be overwhelming support for a ban on the use of implements.

Depending on the age of the child, between 96% and 98% of respondents said it should

be against the law to hit a child with a belt, stick or other object.

Views on smacking with the open hand are much more divided.

• Views on smacking a child under two are evenly split with 47% saying it should be

lawful and 48% saying it should be against the law. Of those with children under 5, 43%

thought it should be lawful and 51% thought it should be against the law.

• There was much less support for making it against the law to smack a four year old or a

nine year old (23% and 20% respectively).

• Slightly more women than men think it should be lawful to smack a child under two or a

child of four (51% compared to 44% and 77% compared to 69% in each case).  No

such gender divide was evident, however, in relation to whether it should be lawful to

smack a nine year old  (with 77% of women and 76% of men thinking it should be

lawful).

• Those with children in the household were more likely than those without children to say

it should be against the law to smack a child.

• In general, younger people tended to be more in favour of smacking being unlawful.

• There appear to be no consistent, significant differences amongst respondents from

different social classes or areas of Scotland.

• Although, widowed/separated/divorced respondents appear to be more in favour of

smacking remaining lawful, this is probably due to them being typically older and less

likely to have children.
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C. Comparison with 1991 survey

In 1991, System Three conducted a similar survey on behalf of the Scottish Law

Commission. Although the questions were worded slightly differently and the ages of the

children asked about were different, a comparison with the results of the current survey

gives some indication of how views have changed over the past 11 years.

In the 1991 survey respondents were asked:

“Thinking first of a three year old child who has behaved badly, do you think it should be

lawful or against the law for a parent to

a) smack the child with the open hand in a way not likely to cause lasting injury

b) hit the child with a belt, stick or other object in a way not likely to cause lasting injury.”

Respondents were then asked the same question in relation to a nine year old and a fifteen

year old.  The results are summarised in Table C1 below.

Table C.1  -  1991 Survey results
           Base:  1055 (%)

Smack Hit with belt, stick or other object

Age of child 3 years 9 years 15 years 3 years 9 years 15 years

Lawful 83 87 68 3 7 10

Unlawful 14 11 25 94 91 85

Don’t know 3 2 7 2 2 5

As noted above, any comparisons with the current survey must be cautious as it is

impossible to gauge the effect of the wording of the questions. The change in wording most

likely to have an effect is the omission in the 2002 questions of the phrase “in a way not

likely to cause lasting injury”.   This may have pointed respondents in 1991 towards a view

of “trivial” physical chastisement.  Nonetheless, the results may provide some evidence of

an increase in the number of people who think that smacking should be against the law. In

1991, 14% thought it should be unlawful to smack a three year old, while in the current
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survey 23% thought it should be unlawful to smack a four year old.  In 1991, 11% thought it

should be unlawful to smack a nine year old compared to 20% in the current survey.

Similarly, there appears to have been some increase in the number of people thinking it

should be unlawful to hit a child with a belt, stick or other object (although the numbers

opposed were very high to start with). In 1991, 94% thought it should be unlawful to hit a

three year old with an implement while 97% in the current survey thought it should be

unlawful to hit a four year old with an implement. In the previous survey, 91% thought it

should be unlawful to hit a nine year old with an implement compared to 96% today.
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D. Tabulations
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ANNEX C
CHILD-DEVELOPMENT: KEY POINTS

Despite approximate ‘milestones’ listed below, it must be understood that development is a
gradual process.

The period between birth and four years is a sensitive period for cognitive, emotional and
physiological development, with the years up until three years being particularly critical to
ensure the brain develops and functions normally.

By the age of three children are beginning to become aware of their own emotions and can
only now begin to control their own behaviour on a conscious level. Therefore prior to this,
children’s behaviour may be influenced more by frustration due to under development of
these skills, as opposed to deliberate disobedience.

It appears likely that a child under three has not yet developed ‘belief-desire’ psychology, and
therefore would not necessarily understand the intentions behind any physical punishment.

Furthermore, prior to four years children can not distinguish between beliefs that are ‘false’
and beliefs that are ‘true’. This limits the ability of the toddler to understand clear notions of
what is right and wrong.

It has been shown that by four years, children can inhibit their own behaviour in line with
what is deemed ‘right’.  However, prior to this age toddlers are more responsive to
encouragement by the care-giver in starting a new behaviour, rather than attempts to stop any
behaviour.  Therefore, physical chastisement may be a less effective technique in controlling
undesirable behaviour than positive reinforcement for desirable behaviour.

Research suggests that environmental factors (especially the relationship between child and
care-giver) are particularly crucial in shaping between 0 and 4 years the way that the brain
functions:

• Firstly, in terms of unpredictable or abusive experiences, research has shown that the
subsequent arousal of the brain stem may result in long term behavioural and
emotional difficulties.

• Secondly, as the ability to regulate behaviour and emotions is achieved by four years,
the use of physical chastisement under that age may inhibit the development of the
child in their ability to control their own emotions or behaviour. This may result in
behavioural or conduct problems later in life. (Lepper, 1983)

Annex 1 gives more detail on research findings, Annex 2 gives snapshots of developmental
milestones at various ages, and Annex 3 gives figures for head and brain injury in Scotland.

Central Research Unit
Scottish Executive
May 2002
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Physiological development

By one year most children
� Have developed the circuits of the pre-frontal cortex

By three years most children
� Have undergone rapid maturation of the frontal lobe
� Living in an unpredictable or abusive environment may stimulate hyper-arousal of the

right hemisphere resulting in long-term behavioural and emotional difficulties including
restlessness, impulsiveness and difficulties in concentration. In girls this can result in
withdrawal.

By four years old most children;
� Have passed the critical period for development of the frontal lobe which is involved in

complex functions such as working memory, attention, planning and regulation of
emotion (Winkley, 1999). Once the critical period is passed, the system of the brain will
never develop or function normally.

Cognitive/Social development

By one year most children;
� Can detect the difference between verbal and non-verbal expressions of approval or

disapproval from the care-giver. Some research has suggested that this can influence the
immediate behaviour of the child (Symons, Hains and Muir 2000; Sorce., Emde Campos
and Klinnert 2000).

� Can be affected by emotional trauma and insecurity resulting in withdrawal or
restlessness, impulsiveness etc (Hobson 1997; Winkley 1999).

By two years most children;
� Have started to understand that an event can be the result of an accidental or intentional

action (Carpenter, Akhtar and Tomasello 2000) .
� Can follow instructions to initiate a behaviour (but not to refrain from a behaviour) (Luria

1961)

By three years most children;
• Have a basic understanding of the causes of events (Blue 1995)
• Can connect a persons actions to their beliefs or desires (Bartch and Wellman 1989)
• Can refrain from a behaviour and obey rules (Bronson 2000)
• Can understand their own emotions and can find strategies to cope with them to some

degree (Kopp cited in Bronson 2000)
• Have developed adult-level memory for events that they are not consciously aware of

(Newcomb and Fox 1995).

By four years most children;
� Understand more complex/sophisticated causal relationships between events (Das Gupta

and Bryant 1989).
� Understand that some beliefs can be false (Bartch and Wellman 1989)
� Regulate their own behaviour and emotions ( Eisenberg and Fabes 1992)
� Negotiate and reciprocate in relationships with others ( Eisenberg and Fabes 1992)
� Can recall events which occurred in late infancy (Fivush and Hammond 1990)
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CHILD DEVELOPMENT IN 0-3 YEAR OLDS

Early Brain Development

Findings from recent research on the human brain have focused attention on the importance
of early childhood period in the first three years in fostering the development of complex
brain function. During this period neural plasticity provides the greatest opportunities for
learning than in any other time in the child’s development.

- The frontal lobe of the brain appears to be involved in the control of attention,
working memory (Goldman and Rakic, 1992) and the regulation of emotion.
These areas are considered to contain the most advanced human functions
including those involved in planning, organization and higher-level executive
controls.

- During first 3 years of life, the frontal lobe of the brain is undergoing rapid
development and the number of synapses at points of connection between
neurons increases to twice that at adult level (Huttonlocher 1993).

- The density of connections in a three-year-old cortex may account for the
flexibility of the brain in early development. This massive “over wiring”
appears to permit greater recovery of function after injury and greater
possibilities for learning (Shore, 1997).

- Dr Linda Winkley, a consultant Child and Adolescent Psychiatrist at The
Children's Hospital, Birmingham suggests that there are critical periods for
brain development before maturation has taken place which means that
experiences need to occur when the brain is most open between the ages of 0-4
years and before the area is myelinated. This suggests that once the critical
period is past, that system of the brain will never be able to develop or
function normally. This has been clearly demonstrated for visual systems but
there is now an emerging picture of sensitive periods for emotional
development.

- Using a combination of human and animal studies some neurologists are
proposing a sensitive period between the age of six months and one year for
the development of circuits in the pre-frontal cortex which have the capacity to
self-regulate highly positive emotional states.

- Within the sensitive period the infant needs to regularly engage in high quality
exchanges such as mutually responsive face-to-face vocalism and smiling
interactions with the care-giver. During these infant experiences intense states
of excitement, which are modulated by the mother's responsiveness.

- A positive two-way relationship between mother and baby accelerates brain
development. There is strong evidence to show that trauma changes the
physical shape of the brain and the way therefore that the brain functions.

- It has been shown that if a young child lives in an unpredictable or abusive
environment a flight/fight response will be stimulated and the brain stem and
right hemisphere will become hyper-aroused with over-activity, restlessness,
impulsiveness and serious difficulties in concentration.

- These hyper-arousal responses are laid down in neural pathways and are seen
particularly in boys, whereas girls exposed to the same traumas tend to freeze
and withdraw, leading to more cut-off states of mind and later depression.

- Research now shows that child-rearing practices have an impact on the
intellectual, social and emotional development of healthy infants. Not
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surprisingly the home environment is a strong predictor of outcome for many
infants. The most facilitating environment for normal development seems to
be one which is sensitively interactive with the young child, responsive but not
overwhelming and one which provides psychological warmth, low punishment
and encouragement to develop in culturally relevant ways.

Cognitive Development

In terms of a child’s cognitive development, the first three years have been described as “an
active period for conceptual development which involves semantic memory about how the
world is and also for the development of physical knowledge and causal reasoning” (Bronson
2000).

- During the first three years, children are developing fully-fledged implicit
memory processes. In other words, by three years, children demonstrate that
they have acquired adult-level memory for information that they are not
consciously aware of.

- Newcomb and Fox (1995) have found that implicit memory for pre-school
experiences can be maintained five years later, even if explicit memory for
such events is lacking. For example, Fivush and Hamond (1990) found that
four year olds were able to recall both familiar and unusual events that
occurred at two and a half years of age.

- The first three years of life is a critical period for developing cognitive
mechanisms and particularly logical thinking (Blue 1995). Research on young
children’s understanding of cause and effect relationships has shown that three
year olds demonstrate impressive performance levels in inferring the causes of
events.

- There is also growing evidence that the ways in which parents interact with
their children influences the development of memory (Haden and Fivush
1993).

- By the age of three, children can reason about their own and others behaviour
in a similar way to adults and make complex predictions about behaviour.
Bartch and Wellman (1989) showed that three year olds have developed a
‘belief-desire psychology’ - an ability to connect a person’s actions to their
beliefs and desires.

- There is however, one crucial difference between a three year old and an adult
– a fact about mental representation that they will not begin to grasp until the
age of four: the notion that one’s beliefs are not always true of the world, that
is, that beliefs that people hold can be false.

Regulation of behavior and brain development

As their cognitive abilities increase, toddlers become increasingly aware of social rules. As
they approach the age of three years, children become increasingly capable of regulating their
own behaviour and learn to hold themselves back from engaging in prohibited activities and
abiding by the rules (Bronson 2000).
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- The ability to inhibit behavior increases markedly between the ages of two and
three years (Masters and Binger, 1978). Before the age of three years, children
follow instructions to start a behavior better than instructions to stop or refrain
from a behaviour (Luria 1961).

- In the first three years, research has shown that reminders do not improve the
child’s performance. The shift in capacity to follow rules after the age of three
years appears to have more to do with the ability of the brain to inhibit
responses than remembering rules.

- The ability to control behavior is greatly enhanced after three years, which has
been linked to the development of neural connections in the pre-frontal cortex
between the ages of two and four.

- During the first three years children are developing a more sophisticated
understanding of others feelings, how they might help or comfort them and
what others expect of them (Dunn 1988).

The Development of the Attachment Relationship

An Attachment relationship has been defined as the emotional bond which is formed between
the infant and the care-giver. Attachment relationships do not occur suddenly but instead,
emerge gradually throughout the first three years of life. Secure attachments are formed
through caring interaction with the parent during this period and the quality of early
attachment relationships has been shown to have profound long-term effects on the social and
emotional development of the child.

Language development

Language is developing rapidly during this period and contributes to the children’s ability to
regulate their own behaviour.

- Language acquisition helps children to organise and classify their environment
(Brown, 1973; Nelson 1979) and adds to their accuracy and efficiency of
memory (Kopp 1982).

- Language also helps children remember and internalize rules (Bronson 2000).
- The social responsiveness of caregivers and methods of guidance they use are

especially important during the toddler years. Lepper (1983) postulates,
“coercive external control during this period may gain immediate compliance,
but it undermines the development of internal self-regulation.”



ANNEX 2

4

MILESTONES IN CHILD DEVELOPMENT1

By 1 year

Physical and motor development:
• Weight should have tripled
• Height should have increased by 50% over birth length
• The head circumference should equal that of the chest
• May have 6 to 8 teeth
• The anterior fontanel (the front soft spot on the head) should be almost closed
• Disappearance of Babinski reflex (flexing of toes when foot is stroked)
• May walk independently or with the support of one hand
• Can sit down without help
• Tries to build a tower out of 2 blocks
• Turns through pages of a book by flipping many at a time

Sensory and cognitive development:
• Follows a fast moving object
• Has control over response to sounds
• Comprehends several words
• Can say mamma, papa and at least two other words
• Comprehends simple commands
• Tries to imitate animal sounds
• Associates names with objects
• Searches for objects that are hidden, but unable to consider alternative locations
• May develop attachment to a toy or object
• Experiences separation anxiety and may cling to parents
• May make brief exploratory journeys away from parents in familiar settings

8% of parents in UK use minor physical responses on children under 1

                                                
1 Milestones taken from US National Library of Medicine Website
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By 18 Months

Physical and motor:
• Anterior fontanel (soft spot on the front of the head) should be closed
• Growth slows to approximately 8 grams per day, and appetite declines
• The child is physically able to control sphincter muscles, but the child may not be

psychologically ready to use the toilet
• Able to run with a lack of co-ordination
• Falls frequently
• Able to jump in place
• Able to get onto chairs without assistance
• Walks up stairs with one hand held
• Can build a tower of 3 to 4 blocks
• Imitates scribbling
• Can turn the pages of a book two or three at a time

Sensory and cognitive:
• Can say 10 or more words
• Identifies parts of the body
• Understands and able to identify through pointing common objects
• Frequently imitates
• Feeds self
• Able to take off some clothing items

• Gloves
• Shoes
• Socks

• Begins to feel a sense of ownership identifying people and objects by saying "my"
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By 2 years
Physical and motor:

• the circumference of the head should have increased to about 20 inches
• the circumference of the growing chest should be larger than that of the head
• should have the first 16 teeth (can be a wide discrepancy)
• the height is roughly half the total height the child will attain as an adult
• may be psychologically ready for toilet training
• can run with better co-ordination, while the stance may remain wide
• can kick ball without loosing balance
• can pick up objects while standing without losing balance
• can build a tower of 6 to 7 cubes
• can browse through a book one page at a time
• able to turn a door knob

Sensory and cognitive:
• vision fully developed
• vocabulary has increased to about 300 words
• can organise phrases of 2 to 3 words
• able to communicate needs such as thirst, hunger, need to use the restroom
• increased attention span
• able to clothe self in simple apparel (frequently more adept at removing clothes than

putting them on)

61% of parents in UK use minor physical responses on children between 1 and 2
5% use severe violence
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By 3 Years

Physical and motor:
• during the 3rd year there is usually a weight gain of about 6 pounds
• during the 3rd year there is usually a height gain of about 3 inches
• improved balance
• should have daytime control over bowel and bladder functions and may have night-

time control as well
• able to ride three wheel toys such as a tricycle or Big Wheel
• able to briefly balance on one foot
• may walk up the stairs with alternating feet
• can construct a block tower of 9 to 10 cubes
• can easily place small objects in a small opening

Sensory and cognitive:
• vocabulary has increased to over 900 words
• easily composes sentences of 3 to 4 words
• frequently asks questions
• speech is nearly constant regardless of an audience
• able to completely clothe self, only requiring assistance with laces, buttons, and other

fasteners in awkward places
• attention span increasing
• feeds self without difficulty
• able to prepare uncomplicated meals
• may experience an increase in imaginary fears
• realisation of own self and that of others
• social encounters are acted out through play activities
• both thought and behaviour are egocentric
• beginning to grasp the concept of time
• decrease in separation anxiety for short periods of time

83% of parents in UK use minor physical responses on children between 2 and 3
3% use severe violence
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HEAD INJURIES AND SHAKING

The following are figures for the incidence of head injury as a result of shaken impact
syndrome provided by the Royal Sick Children’s Hospital.

� A retrospective analysis of non-accidental head injuries among children across Scotland
over a 15 year period between 1981 and 1996 estimated that the average incidence rate is
4 cases per 100000, which becomes 40 cases per annum in Scotland.

� The annual incidence of severe head injury as a result of shaken impact syndrome in
children under 1 yr. of age is estimated at 25 per 100,000 which suggests approximately
14 cases per annum.

� The  likelihood of a child living in Scotland as suffering a head injury as a result of being
severely shaken is 1 in 4065.

� Of all head injuries in children, 5% are as a result of severe punishment or abuse.

� In terms of causes of head injuries, the lower the age of the child, the more likely a head
injury has resulted from abuse or severe punishment.
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