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AGENDA

18th Meeting, 2002 (Session 1)

Wednesday 8 May 2002

The Committee will meet at 10.00 am in the Chamber, Assembly Hall, The Mound,
Edinburgh.

1. Criminal Justice (Scotland) Bill: The Committee will take oral evidence on the
general principles of the Bill at Stage 1 from—

Scottish Executive officials: Jane Richardson, Jo Knox, Elizabeth Carmichael,
Sharon Grant, Alan Quinn, Gillian Thompson, Stephen Sadler, Jan Marshall,
Charles Garland, Gordon McNicoll.

2. Public petition: The Committee will consider petition PE490 by Jacqueline Reid
on sentencing of convicted paedophiles.

3. Criminal Justice (Scotland) Bill: The Committee will consider written evidence
received and consider who to invite to give oral evidence on the Bill at Stage 1.

Gillian Baxendine
Clerk to the Committee, Tel 85054



The following papers are enclosed for this meeting:

Items 1 and 3 – Criminal Justice Bill
Adviser paper on written submissions J2/02/18/1
Note from Executive on key issues in the Bill J2/02/18/2
Letter of 29 April from Minister for Justice on amendments J2/02/18/3
Submissions received commenting solely on section 43 (Children) J2/02/18/4
Other written submissions J2/02/18/5

[The Committee has received over 260 submissions.  Submissions
received as at 2 May are being circulated with this agenda to J2
members.  Submissions received after this date will be circulated in
due course.

Public submissions will appear on the website.  A set will be made
available for any MSP or member of staff to consult in Document
Supply Centre, PHQ.  A further set will be available for the public to
consult in the Parliament’s Visitor Centre, George IV Bridge]

Item 2 – Petition PE490
Note by Clerk (petition attached) J2/02/18/6

The following papers are attached for information:

Note on visit to Tain PF office J2/02/18/7
2nd Submission from the Procurator Fiscal Society on COPFS
inquiry

J2/02/18/8

Papers not circulated

Items 1 and 3 - Members are reminded to bring with them copies of the Criminal
Justice Bill and Accompanying Documents, available from Document Supply Centre
or at the following website: http://www.scottish.parliament.uk/parl_bus/legis.html#50.

The Scottish Executive has published a consultation “Vital Voices: Helping
vulnerable witnesses give evidence.”  This is available from Document Supply
Centre or online at http://www.scotland.gov.uk/library5/justice/hvwm-00.asp
The closing date for responses to the Executive is 31 July.

http://www.scottish.parliament.uk/parl_bus/legis.html#50
http://www.scotland.gov.uk/library5/justice/hvwm-00.asp
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J2/02/18/1

SUMMARY OF WRITTEN EVIDENCE RECEIVED ON THE CRIMINAL JUSTICE
(SCOTLAND) BILL  (as at 2 May)

Note by the Adviser
General

More than 250 submissions were received.  The vast majority of these concerned
the proposals contained in section 43 of the Bill (Physical punishment of children).
Most of these were personal submissions (often from couples) although some were
submitted on behalf of organisations. Most of the individual submissions were
opposed to the Executive’s proposals.  The reasons given for this opposition were
fairly consistent, and are set out below (Part 7).  A significant minority of submissions
(generally from organisations concerned with child welfare) were supportive of the
policy pursued in section 43, and many of these took the view that section 43 did not
go far enough in prohibiting the use of physical punishment of children.

In view of the extensive submissions made, the following summary is confined to
highlighting issues of concern and questions raised in the submissions.
Submissions which merely express approval or agreement, or repeat previously
expressed support for proposals, are not highlighted.

Part 1 – Protection of the Public at large

Submissions in respect of this part of the Bill were received from the Scottish
Criminal Records Office [2], Justice for Victims (Scotland) [29], the Parole
Board for Scotland  [35], the Faculty of Advocates* [141], the Association of
Directors of Social Work [160], the Cross Party Group in the Scottish
Parliament on Men’s Violence Against Women and Children [191], the Catholic
Bishops’ Conference of Scotland [194] and the Association of Chief Police
Officers in Scotland [197], Mr John Wilson [216], Scottish Women’s Aid [218],
Age Concerns Scotland [223], and the Commission for Racial Equality in
Scotland.

The Executive’s proposals are broadly welcomed in these submissions, although a
number of specific concerns / questions are raised:

• The SCRO comments that the means by which the Risk Management
Authority obtained criminal records (in relation to the development of Risk
Assessment Orders) would require to be developed and formalised.

• The Parole Board for Scotland notes that the Order for Lifelong Restriction
would be relevant only to a very small number of offenders each year, and for
that reason expresses the hope that the legislation would make clear that
such order should only be imposed in cases identified as posing a “very high
risk of serious re-offending”.  (Similar concerns are expressed by the
Association of Directors of Social Work concerning the possible extension
of these procedures to other “prescribed categories” of offenders.) The Board
also draws attention to problems associated with the assessment of risk.  At a
practical level the Board also draws attention to the “acute shortage of
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suitably qualified clinical and forensic psychologists in Scotland”, and also
notes that since the defence will normally wish to commission its own risk
assessment report, thus adding to the demand for expertise in this area.  The
problem of accused person’s refusing to cooperate with court-appointed
assessors is noted, as are difficulties which might be encountered if an
assessment is to be carried out in a “penal establishment”.

• The Association of Directors of Social Work seeks clarification as to
whether a risk assessment order could be obtained where an accused is
remitted from the sheriff court to the High Court for sentence.  The association
also seeks clarification as to who would carry out Risk Assessment Reports
and queries whether giving sole responsibility to a single risk assessor might
not detract from the multi-disciplinary approach advocated in the guidance on
the Sex Offenders Act 1997.  It is also suggested that the responsibility for
risk management plans might shift from those responsible for the accused’s
detention in prison towards management of the risks in the community, as the
offender approaches release.

• The Cross Party Group in the Scottish Parliament on Men’s Violence
Against Women and Children raises concerns over offenders being able
instruct their own risk assessment report – how would this be monitored and
used, how would it be funded and who would set down the criteria for the
report and ensure that the assessor was accredited? (A similar question is
raised by Scottish Women’s Aid [218]). The group also asks for clarification
on whether the offender would be remanded while the risk assessment was
carried out.  Concerns were also raised about how the OLR would work if the
offender were to be transferred out of Scotland.

• The Association of Chief Police Officers in Scotland expresses concerns
about the resource implications of police officers’ participation in local
authority risk management plans.

• John Wilson [216] recommends that the procedures for rehabilitation of
elderly sex offenders should be revised, so that assessments and final return
to independence should be carried out in prison and not in Local Authority
Homes for the elderly.

• Scottish Women’s Aid [218] asks why murder is excluded from the OLR,
expresses the hope that these measures will be applied to repeat offenders
and in particular perpetrators of stalking and domestic abuse.  It is also noted
that the “risk” element is defined as the offender presenting a risk to the public
at large.  Will this include domestic abuse, where there is no risk to “the
public”?  The question is raised as to what would happen if the prosecutor
does not move for a risk assessment order.  Will this in any way preclude the
court from making the order?  This organisation also expresses the concern
that perpetrators of domestic abuse might abuse the information gathered in
the risk assessment process to make counter-allegations of criminal
behaviour against women.  Questions are also raised as to the right of an
accused to appeal against the refusal of the court to make an OLR (?).  Can
this procedure be applied to children and young persons?  The general
comment is made that “on the surface, this part of the Bill does not appear to
give women greater protection from their partner or ex-partner who seriously
damages or endangers their physical or psychological well-being”.
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• Age Concern Scotland express the hope that those involved in risk
assessment consider sexual offences against vulnerable older people in the
same light as such offences against children

• The Commission for Racial Equality in Scotland recommends that the Risk
Management Authority be subject to the General Specific Duties of the Race
Relations Act 2000.

Part 2 – Victims’ Rights

Submissions in respect of this part of the Bill were received from the Scottish
Criminal Records Office [2], Justice for Victims (Scotland) [29], The District
Courts Association [116], Save the Children [138], the Faculty of Advocates*
[141], the Association of Directors of Social Work [160], the Joint Faiths
Advisory Board on Criminal Justice [187], the Cross Party Group in the
Scottish Parliament on Men’s Violence Against Women and Children [191], the
Catholic Bishops’ Conference of Scotland [194] and the Association of Chief
Police Officers in Scotland [197], Scottish Women’s Aid [218], Barnardo’s
Scotland [226]

The Executive’s proposals were broadly welcomed in these submissions.

• The Scottish Criminal Records Office [2] queries whether the list of persons
entitled to represent the interests of a deceased victim (in section 14(10))
excludes the possibility of a person not a member of the deceased’s family
representing their interests.  A similar concern is raised by the Association of
Directors of Social Work  [160] who express the view that the list is too
prescriptive and does not adequately reflect the complexity of relationships.

• The District Courts’ Association suggest that it would be inappropriate for
the police to obtain victim impact statements, and that the Bill should state
expressly who is to obtain them (suggesting that this be the PF’s Victim
Liaison Officer or a court officer designated with that function).

• Various groups (including the District Court’s Association, the Faculty of
Advocates, the Association of Directors of Social Work) draw attention to
the risk of discrepancy between the offending behaviour described in the
victim impact statement and the offence for which the accused is ultimately
convicted or to which a plea of guilty is accepted.  The Bill does not appear to
address this issue.  The District Court’s Association suggests that the Bill
may have to be amended to enable the sentencing court to take “appropriate
regard” to the statement, or to permit the prosecutor to “amend” the statement
accordingly.

• Save the Children recommend that children below the age of 14 should be
permitted to make a victim impact statement, and that all children and young
persons under 18 making a witness statement should have access to expert
advice and support.  A similar view is expressed by Barnardo’s Scotland
[226] who suggest the age should be 12.

• The Association of Directors of Social Work seeks clarification of the role,
if any, of the victim impact statement in the sentencing process, on when
victim impact statements should be taken, and on whether the accused can
challenge the content of the victim impact statement.  The association also
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expresses the view that there may be a need to ensure that victim statements
are not misused by the accused.

• The Cross Party Group in the Scottish Parliament on Men’s Violence
Against Women and Children  express the concern that the Executive does
not want to make victim impact statements available to victims of domestic
abuse, and would like to see these offences included once the arrangements
have been piloted.  The group also expresses concern that information
relating to the release of the offender will not apply to cases where the
accused was sentenced to less than four years.  Again, access to such
information by victims of domestic abuse is called for.

• Scottish Women’s Aid express concerns about the safety of women in
connection with victim impact statements.  Will the scheme be piloted
excluding domestic violence in order to determine the effectiveness of such
statements and the implications for the safety of the witness?

• Age Concern Scotland suggests that the circumstances in which a third
party (such as a family member) is permitted to make a victim impact
statement be extended since in some instances older people who have been
the victims of crime are too fearful or distressed to make a statement unaided.
A similar suggestion is made in connection with elderly people providing
statements to the Parole Board.  Where information is provided about the
release of offenders, it is suggested that in the primary carer or the social
work department could be involved in the case of vulnerable elderly people.

• The Commission for Racial Equality in Scotland recommends that the
piloting of the victim statements include victims of racially motivated crime

Part 3 – Sexual Offences, etc.

Submissions in respect of this part of the Bill were received from the Association of
Directors of Social Work [160], the Cross Party Group in the Scottish
Parliament on Men’s Violence Against Women and Children [191], the Catholic
Bishops’ Conference of Scotland [194] and the Association of Chief Police
Officers in Scotland [197], the Wellbeing Clinic [203], CARE (Christian Action
Research and Education) [217], Age Concern Scotland [224].

The Executive’s proposals in this Part of the Bill were generally welcomed.

• The Association of Directors of Social Work questions the rationale behind
the proposals contained in section 20 (requirement to obtain psychological
reports in certain sexual offence cases) (although this query may confuse
“psychiatric” and “psychological” issues).  (A similar question is raised as to
the purpose of the reports (will they inform sentencing or instigate a Risk
Management Assessment?) by the Wellbeing Clinic [203]) The Association
also expresses the hope that the judge’s report referred to in section 20(4) will
be produced expeditiously, lest the extension of time provided for in section
20(9) be eroded.  There should also be an obligation on all professionals
involved in the preparation of these reports to share information, and not to
rely on patient confidentiality as a ground for not doing so.

• The Cross Party Group in the Scottish Parliament on Men’s Violence
Against Women and Children while welcoming the proposals in this part of
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the Bill suggests that there is a need for a wider review of the terms of
imprisonment for other sexual offences.

• The Catholic Bishops’ Conference of Scotland suggests that this might be
an opportune time to consider the current laws on pornography more
generally, especially in regard to the open display of materials which in their
view “degrade women and distort the true understanding of sexuality”.

• CARE (Christian Action Research and Education) [217] expresses
concern about the proposal to repeal s.8(1) of the Crumble Law
(Consolidation) (Scotland) Act 1995 (removal of gild under 18 from her
parents for sexual purposes) on the ground that it lessens the protection of
young women from sexual exploitation.

• Age Concern Scotland [224] suggest that the relevant provisions of section
18 be applied to all vulnerable adults.

A number of submissions supporting the Executive’s proposals emphasised the
importance of a full programme of public information and education if the
proposals are implemented.  The Commission for Racial Equality in Scotland
emphasised that this must include targeted information for ethnic minority families
and visitors to Scotland.

Part 4 – Prisoners etc.

• Submissions in respect of this part of the Bill were received from, Save the
Children [138], the Faculty of Advocates* [141], the Headteachers’
Association of Scotland [159], the Association of Directors of Social
Work [160], the Joint Faiths Advisory Board on Criminal Justice [187] and
the Catholic Bishops’ Conference of Scotland [194], the Wellbeing Clinic
[203], Scottish Children’s Reporter Administration [228]

• Save the Children, while supporting the principle that a young person under
16 with an unruly certificate should not be placed in an adult prison or young
offender institution, expresses the concern that there are not at present
sufficient local authority secure accommodation placements.  Similar
concerns are expressed by Barnardo’s Scotland who express the view that
remanding young persons in YOIs does not relieve concerns about children
kept in custody and the need for them to be kept in an appropriate
environment.  Concerns about current practice in this regard are shared by
Scottish Children’s Reporter Administration [228]

• The Wellbeing clinic, while welcoming the proposals for remands of young
people to young offenders institutions, does so with the proviso that adequate
and separate accommodation can be made available in such institutions.  The
Clinic also recommends that young people, when being interviewed by the
police, should be supported by a prison officer, social worker or lawyer.

• The Headteachers’ Association of Scotland does not agree with the
proposal in section 21(8) since it could have the effect of placing a young
person in prison, whether or not this was the more desirable option purely on
the grounds of expediency.

• The Association of Directors of Social Work suggests, in relation to remote
monitoring, that there should be a mechanism for obtaining advice and
information on the places to which or from which the offender would be
restricted.  There should also be a mechanism for obtaining the views of other
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persons at such addresses and the potential impact on them.  Clarification is
sought on the extent to which such restrictions can be imposed on released
prisoners, and whether the level of restrictions which would apply to
Restriction of Liberty Orders would apply here.

Part 5 – Drugs Courts

Submissions in respect of this part of the Bill were received from the District Courts
Association [116], the Faculty of Advocates* [141], the Headteachers’
Association of Scotland [159], the Association of Directors of Social Work
[160], the Cross Party Group in the Scottish Parliament on Men’s Violence
Against Women and Children [191], the Catholic Bishops’ Conference of
Scotland [194] and the Association of Chief Police Officers in Scotland [197].

• The District Courts’ Association would welcome resources to enable them
to form a similar monitoring system within the District Court system, or,
alternatively, the power to remit cases to a central drugs court within each
sheriff court area.

• The Association of Directors of Social Work emphasises the need to
ensure that the right offenders are targeted – proper identification of
dependent drug misuses – since the index offence may not itself be drug-
related.  The Association also suggests that there are serious concerns as to
whether there are sufficient treatment services to deal with those referred by
the courts in addition to those who seek treatment of their own volition.  The
Association also suggests that it is vital that drug courts are properly
evaluated and that further research is carried out.

• The Cross Party Group in the Scottish Parliament on Men’s Violence
Against Women and Children welcomes the Executive’s acceptance of
specialist courts, but expresses disappointment that this is confined to drug
courts, as there is a need for other specialist courts in such areas as domestic
abuse.

Part 6 – Non-custodial punishments

Submissions in respect of this part of the Bill were received from Diane James
(Social Neighbourhoods National Co-ordinator, COSLA) [108],  the District
Courts Association [116], the Faculty of Advocates* [141], the Association of
Directors of Social Work [160], the Joint Faiths Advisory Board on Criminal
Justice [187], the Cross Party Group in the Scottish Parliament on Men’s
Violence Against Women and Children [191] and the Catholic Bishops’
Conference of Scotland [194], the Wellbeing Clinic [203], Shelter Scotland [231],
Mary Munro [251], Edinburgh City Council, the Chartered Institute of Housing
in Scotland.

• Diane James (Social Neighbourhoods National Co-ordinator, COSLA)
suggests, in the context of anti-social behaviour orders, that there are
difficulties in respect of effective working relations between local authorities
and the police.  Police priorities do not allow for a comprehensive and
consistent approach to ASBs.  There are also difficulties in relation to
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information and data sharing, and that there is widespread confusion about
the sharing of information.  Ms James suggests that the Bill be amended to
include a provision similar to section 17 of the Crime and Disorder Act 1998
(which does not at present apply to Scotland).  It is also suggested that steps
need to be taken to ensure that witnesses in civil proceedings are protected
from intimidation, and in this regard reference is made to sections 39-41 of the
Criminal Justice and Police Act 2001 (which applies in England and Wales).

• The District Courts Association expresses disappointment at the proposal
(contained in section 42(4)(a)(ii) ) to reduce the penalties associated with
breach of supervised attendance orders in the District Court.  The Association
proposes that the courts be given the power to re-impose a fine should the
financial circumstances of the offender alter so as to permit payment of the
fine at the time that the breach is being considered by the court.  The
Association also suggests that the District Court be given the power to impose
a SAO in a sentence of first disposal and not only in default of payment of a
fine.

• The Association of Directors of Social Work suggests, in relation to the
amendment of a Restriction of Liberty Order, that only the probation officer
should make any such application.

• The Cross Party Group in the Scottish Parliament on Men’s Violence
Against Women and Children  expresses disappointment that the Bill does
not contain a provision for the creation of a specific offence relating to
stalking, a view echoed by the Wellbeing Clinic [203]

• The Wellbeing Clinic [203] suggests that operation of ASBO’s should be
monitored to ensure that innocent parties are not prejudiced by the actions of
others (eg women being made the subject of such orders because of the
actions of a non-resident violent partner.

• Shelter Scotland [231] seeks assurances that interim ASBO ill not have the
same impact on security of tenure that a full ASBO can have (in terms of the
Housing (Scotland) Act 2001.  The organisation also questions whether the
rationale behind the introduction of interim SBO has been fully thought out or
that they are an appropriate response where, it is claimed, speed is required
to address a particular problem.  The organisation concludes that while there
is a need to find innovative ways to tackle anti-social behaviour, this should
not be at the expense of other “fundamental housing policies such as the
move towards increased security of tenure”.

• Mary Munro [251] observes that “Scotland’s unique reliance on the SAO
[Supervised Attendance Order] to deal with fine non-payment fails to address
the underlying causes contributing to default in the first place, and invites the
Committee to consider whether it is satisfied that the SAO should remain “the
primary means of tackling fine default in Scotland”, and, if not, the Committee
should “call for evidence on the scope for change in the setting and
administration of fines that would reduce levels of default.”

• The Chartered Institute of Housing in Scotland notes various issues
surrounding anti-social behaviour orders, including wide variations in practice
across the country (some matter of local policy, others due to differences in
approach of sheriffs), difficulties around exchange of information and data
sharing.  Concern is also raised about lack of court time and availability of
legal aid.
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Part 7 – Children

Section 43 (Physical punishment of children)

Over 190 personal submissions were received in respect of  this provision.  Many of
these were from couples.  Submissions were also received from the following
organisations: ADHD Family Support Group UK [3], the National Association for
People Abused in Childhood [17], the Institute of Childcare and Social
Education [46], the Scottish Parent Teacher Council [48], the Global Initiative to
End All Corporal Punishment of Children [70], the Croydon Playcare Company
[104],  the District Courts Association [116], Save the Children [138], the
National Association of Early Years Professionals [140], the Faculty of
Advocates* [141], Trinity Baptist Church, Dundee [143], the Christian Outreach
Centre [148], Families First [158], the Head Teachers’ Association of Scotland
[159], the Association of Directors of Social Work [160], the National
Association of Early Years Professionals [140], Young Peoples’ Rights
Network [169], Children are Unbeatable! Cymru [181], Childline Scotland [182],
the Childrens’ Rights Alliance for England [185], the Churches Network for
Non-Violence [186], the Cross Party Group in the Scottish Parliament on Men’s
Violence Against Women and Children [191], Wave Ltd [193], the Catholic
Bishops’ Conference of Scotland [194], County Practitioners and Health
Visitors’ Association [195], the Wave Trust [196] and the Association of Chief
Police Officers in Scotland [197], the Wellbeing Clinic [203], Brighton and Hove
Children are Unbeatable Campaign Group [215], CARE (Christian Action
Research and Education)  [217], NSPCC [221], Children 1st (Royal Society for
the Prevention of Cruelty to Children) [222], Age Concern Scotland [223],
Children are Unbeatable [224], Children are Unbeatable! Strategy Group [225],
Barnardo’s Scotland [226], Christian Institute (Scotland) [227, Scottish
Children’s Reporter Administration [228], Capability Scotland (along with
ENABLE, Scottish Association for Mental Health and Sense Scotland) [230],
Highland Christian Schools Trust [243], Commission for Racial Equality in
Scotland.

A clear majority of the personal submissions were opposed to the Executive’s
proposals.  A number of religious groups and organisations were also opposed to
these proposals.  The grounds for objecting to these were various, but most
frequently these were:

• Moderate smacking has a legitimate place in parental discipline
• Children below a certain age could not be reasoned with and physical

punishment was therefore sometimes the only alternative
• There was no evidence that moderate physical punishment caused any real

or lasting harm to children
• The proposals represent an unwarranted intrusion into family life and parental

responsibilities
• The proposals are unnecessary as the existing law is adequate to protect

children from true abuse
• It is wrong to stigmatise as criminals parents who in good faith are trying to

educate or protect their children
• The proposals would be unworkable, or ineffective or counter-productive
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• Criminalising parents would harm the children the measures are intended to
protect

• Diminishing family discipline would contribute to the break-down in discipline
outside the family

• The proposals are in conflict with Christian teaching and beliefs in relation to
the punishment of children (in general, and in come cases specifically in
relation to the proposed ban on the use of implements in punishing children)

Many personal submissions argued that the individuals themselves had been
smacked as children with, in their view, no lasting harm.  Many also argued that they
had themselves resorted to physical punishment of their children, again, with no
apparent harm, and, indeed, with benefit to the child, the family and society as a
whole.

By way of contrast most (though not all) organisations which made submissions on
this section supported the Executive’s policy and, indeed most argued that the
proposals, while a welcome move in the right direction, did not go far enough.  This
was generally also the position adopted by individual submissions which supported
the Executive’s proposals.  Submissions along these lines argued that it was
desirable to prohibit the physical punishment of all children.  In particular, it was
argued that the three-year age limit (below which no physical punishment would be
permitted) had the consequence of suggesting that physical punishment of children
above that limit was acceptable.  It may be worth noting that not all churches or
Christian groups share the view that restricting physical punishment of children
conflicts with modern Christian thought.  Some submissions argued that it was the
responsibility of government or Parliament to take the lead in this matter.  Several
pointed out that such a prohibition is already in place in 10 other countries, with no
apparent ill-effects.  The arguments in favour of a ban on physical punishment are
seen as including:

• The rights of children, particularly to physical integrity and to be free from
violence

• The United Kingdom’s obligations under international law  (in particular the
UN Convention on the Rights of the Child and the European Convention on
Human Rights)

• Physical punishment is unnecessary. Alternative methods of discipline are
effective

• The need to being about a change in public attitudes towards hitting children
• To make it clear to children that resort to violence as a means of getting one’s

way is wrong
• To provide clear legal rules guiding parents and carers

The point is also made that parents and carers should be given more in the way of
support and training where needed to ensure that they do not feel driven to the use
of physical punishments.

Age Concern Scotland express regret that the opportunity has not been taken to
introduce greater protection for vulnerable adults, and would have welcomed the
neglect of a vulnerable adult being “redefined as a crime”.
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Section 44 (Youth Crime Pilot Study)

Submissions in respect of this part of the Bill were received from the District Courts
Association [116], Save the Children [138], Headteachers’ Association of
Scotland [159], the Association of Directors of Social Work [160], the Joint
Faiths Advisory Board on Criminal Justice [187], the Association of Chief
Police Officers in Scotland [197], and the Scottish Children’s Reporters
Administration (SCRA) [228].

• The District Courts Association expresses concern that there may a lack of
facilities with the Children’s Hearing system for 16 and 17 year old who may
be in custody, and notes a suggestion that funds be made available to pilot a
“youth” court within the jurisdiction of the District Court.

• The Headteachers’ Association of Scotland “strongly disagree” with the
proposals as stated.  The Association  suggests that the real issue here is
whether or not referral to the Children’s Hearing system will reduce the
number of offences and offenders.  The view is expressed that referral may
not  reduce the level of offending, given, as they suggest, the view amongst
many young people that the Children’s Hearing system does not operate as a
deterrent.

• The Association of Chief Police Officers in Scotland expresses concern at
any proposals which might extend the period that “recidivous youth offenders”
remain outside the adult criminal justice system.  In their view this would
further burden police resources and lead to an increase in reported crime.

• The SCRA is working with the Executive and others to ensure “effective and
credible community based services are put in place for 16 and 17 year olds
referred to the Children’s Hearings System …”

Part 8 – Evidential, Jurisdictional and Procedural Matters

Submissions in respect of this part of the Bill were received from the Faculty of
Advocates* [141], the Association of Directors of Social Work [160], and the
Association of Chief Police Officers in Scotland [197].

• The Association of Directors of Social Work expresses the hope that
transfer of proceedings between sheriff courts would be operated with due
regard to the interests of victims, witnesses, the accused and their families.

• The Association of Chief Police Officers in Scotland suggests, in relation
to DNA samples, that it may be beneficial to make provision for the retention
of DNA samples legitimately obtained from suspect or accused persons
following a not guilty or not proven verdict, or where the case is marked “no
proceedings”.

Part 9 – Bribery and Corruption

Submissions in respect of this part of the Bill were received from the Catholic
Bishops’ Conference of Scotland [194] who support the Executive’s proposals.
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Part 10 – Criminal Records

Submissions in respect of this part of the Bill were received from the Association of
Directors of Social Work [160] and the Catholic Bishops’ Conference of
Scotland [194].

Part 11 – Local Authority Functions

Submissions in respect of this part of the Bill were received from the Association of
Directors of Social Work [160].  The Association welcomes the proposals, but
suggests that further consideration is required as to when, how and where advice
and assistance to persons arrested or on deferred sentence is to be provided.
Additional resources may be required to support work with persons on deferred
sentence.

Part 12 – Miscellaneous and General

Submissions in respect of this part of the Bill were received from Justice for Victims
(Scotland) [29], the District Courts Association [116] who commented on section
61 only, the Faculty of Advocates* [141], the Association of Directors of Social
Work [160] and the Association of Chief Police Officers in Scotland [197], the
Scottish Police Federation [229].

• The Association of Directors of Social Work suggest that the provisions of
section 65 (Transitional provision etc) seem to give the Executive
“extraordinarily wide powers to do almost anything” and seek clarification of
the scope of the provision.

• The Association of Chief Police Officers in Scotland seeks clarification of
the lines of responsibility for the actions of police custody and security
officers; express regret that the proposed new powers do not extend to the
taking of routine DNA samples; notes “major implications” for the recruitment,
training and reward of custody and security officers across all forces in
Scotland; suggests that there would be advantage in considering the definition
of job competencies and standards at national level.

• The Scottish Police Federation[229] express a range of concerns arising out
of section 61 (police custody and security officers) which they consider to be
“unnecessary” and represent “a dangerous constitutional precedent”.  Their
concerns relate, amongst others, to the need for appropriate training in police
powers; the fact that these officers will be empowered to deprive citizens of
their liberty (using force if necessary).  The Federation also expresses
concern at the outsourcing of the responsibility to provide prisoner escorts
(relating, amongst other considerations, to public safety); “serious concerns”
are also expressed about changes in relation to court security duties.  The
Federation doubts whether support staff should be given powers to take DNA
samples, or whether they would wish these powers.  The Federation notes
“confusion as to accountability” of custody and security officers.
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Racial Equality issues

One organisation, the Commission for Racial Equality in Scotland made a
general comment relating to a large number of provisions, which, for brevity is set
out here.  The Commission recommended that guidance on racial equality is
provided in support of:

Section 1 Orders for Risk Assessment and Lifelong Restriction
Section 14 Victim Statements
Section 18 Sexual Offences Committed Overseas
Section 21 Young Persons
Section 36 Persons referred to Drug Courts
Section 37 Restriction of Liberty Orders
Section 38 Persons subject to interim ASBO’s
Section 41 Persons subject to Protection from Harassment Orders
Section 43 Persons investigated under the provisions relating to physical

punishment of children
Section 44 Persons diverted to Youth Crime pilots
Sections 54 and 55 – Persons questioned in relation to bribery and corruption
overseas

Professor Chris Gane
Adviser to the Committee
3 May 2002

*The Faculty of Advocates submission is a draft version just now and has been
circulated as a private paper.  Thus, a summary of comments cannot be part of a
public paper.  A summary of their comments is attached as a private Annexe to this
paper.
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NOTE FROM THE SCOTTISH EXECUTIVE ON THE KEY ISSUES IN THE
CRIMINAL JUSTICE (SCOTLAND) BILL

The Bill is in 12 Parts.  This note provides a brief overview for each part and
identifies the key issues.

Part 1: Protection of the Public at Large

Proposals: introduce new arrangements for the assessment and treatment of high
risk offenders including those with a mental disorder comprising - new lifelong
sentence (the order for lifelong restriction); introduction of risk management plans; a
Risk Management Authority to support and sponsor best practice in risk assessment
and management.

Part 2: Victims’ Rights    

Proposals: introduce a victims’ statement scheme; give victims the right to get
information about offender’s release; give victims the right to get certain information
from the Parole Board about review hearings and licence conditions and to make
representations to the Parole Board before a decision is taken about an offender’
release; extend police power to pass information to (Victim Support Scotland) about
victims.

Part 3: Sexual Offences

Proposals: increase penalties for possession and distribution of child pornography
(maximum terms of 10 years and 5 years imprisonment); make extended sentences
available for the crime of abduction; provide more information for the court on sex
offenders.

Part 4: Prisoners

Proposals: amend the law covering custody, detention and release of prisoners;
allow for electronic monitoring of prisoners on release.

Part 5: Drugs Courts

Proposals: introduce intermediate sanctions for use by drugs courts.

Part 6: Non-Custodial Punishments:

Proposals: changes to the law covering certain non- custodial disposals such as
restriction of liberty orders, non-harassment orders; supervised attendance orders
(for fine defaulters); drug treatment and testing orders.

Part 7: Children



Proposals: clarify the law on the physical punishment of children under 16; enable
pilot schemes to be set up to test the effectiveness of appropriate diversion of 16-17
year old offenders who have committed minor offences away from the criminal
justice system to the Children’s Hearing system.

Part 8: Evidential, Jurisdictional and Procedural Matters

Proposals: a series of amendments to criminal procedure. [Criminal procedure is the
branch of the law which deals with the investigation of crime, the trial of alleged
offenders, and their disposal when they are found guilty].

Part 9: Bribery and Corruption

Proposals: clarification of Scots law and its application to international corruption:
make Scottish legislation compliant with UK government’s international obligations.

Part 10: Criminal Records

Proposals: enhance arrangements for providing criminal record checks on those
working with  children and other vulnerable people; reduce the risk of criminal record
information getting into hands of persons who are unsuitable to have such
information.

Part 11: Local Authority Functions

Proposals: permit new local authority groups to be funded; funding powers to be
given to local authority criminal justice social work services for arrest referral
schemes and deferred sentences.

Part 12: Miscellaneous and General

Proposals: various changes to the criminal justice system including the extension of
the Public Defence Solicitors Office.

May 2002
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CRIMINAL JUSTICE (SCOTLAND) BILL

I am writing to give notice of two amendments which the Executive intends to bring forward at Stage
2 of the Criminal Justice (Scotland) Bill.

Trafficking

A draft EU Framework Decision on combating trafficking in human beings is currently under
discussion the JHA Council.  This Instrument will define and require the harmonisation of Member
States’ criminal law and penalties on trafficking in human beings for the purposes of exploiting them
sexually and exploiting their labour.  Once agreed the Framework Decision will require the specific
criminalisation of trafficking in human beings and “minimum maximum penalties” will be applied
across the European Union in respect of these offences.  Minimum maximum penalties will establish
a lower limit below which Member States cannot go when setting maximum penalties for trafficking.
I know that you and others have previously expressed your concern in Parliament about trafficking.

You may know that the Nationality, Immigration and Asylum (NIA) Bill which was introduced at
Westminster on 12 April includes a stop gap offence of trafficking for the purposes of sexual
exploitation.  This offence is intended to close the loophole that currently exists which allows foreign
nationals to be brought into the UK and subsequently exploited, as prostitutes or otherwise, in the sex
industry.  Existing laws already cover much of this area but they are out of date in what they
criminalise and the penalties are generally low.  Indications are that this has allowed organised gangs
to exploit loopholes in the law.  Scots law contains a range of provisions – in statute and common
law – which protect women and men from being held unlawfully and from sexual exploitation and
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abuse.  Further legislation is required to meet European requirements and to address the increasing
involvement of organised crime in trafficking.  In the longer term I understand that the Westminster
Government intends to replace the trafficking offence with more comprehensive trafficking measures
based on the draft EU Framework Decision on Trafficking in Human Beings.

The NIA Bill is primarily concerned with reserved matters and as such will apply to Scotland as well
as England and Wales.  The Scottish Executive considered whether the new offence of trafficking
should be extended to Scotland.  However the creation of criminal offences is a devolved area and
we concluded that it would be better to legislate separately in Scotland, particularly as the Criminal
Justice (Scotland) provides a convenient opportunity to do so.  We propose therefore to introduce
amendments at Stage 2 of the Criminal Justice (Scotland) Bill to implement the Framework
Decision.  The Westminster provisions on trafficking are restricted by the need to remain within the
scope of the NIA Bill.  The provisions to be included in the Criminal Justice (Scotland) Bill will not
be restricted in this way and will be able to take account of the final EU Framework Decision.  In
this way we will be able to create a trafficking offence that will not need to have any immigration or
cross border component so that trafficking of groups or individuals from one part of the country to
another will also be covered.  The law will also penalise those further up the organisational chain
who attempt to benefit from people smuggling even if they have not been directly involved in it.

Insanity in Murder Cases

I propose to amend section 57 of the Criminal Procedure (Scotland) Act 1995 which deals with
disposals in cases of insanity in particular the provisions which deal with the situation where the
charge is murder.  The change proposed is required to bring the law into line with the European
Convention on Human Rights.

Section 57 of the 1995 Act provides what the court may do by way of disposal of cases where the
accused is found to be insane.  The section applies where the accused is:

- acquitted on grounds of insanity at the time of the act (or omission) but is nonetheless
fit to plead;

- not fit to plead, and following an examination of the facts (section 55 of the 1995
Act), is acquitted on grounds of insanity at the time of the act;

- not fit plead and, following an examination of the facts, a court is satisfied that the
accused did the act constituting the offence, but is not satisfied that the accused
should be acquitted (on grounds of insanity at the time of the act).

In these circumstances, section 57 provides that the court is empowered, as it thinks fit, to:

“(a) make an order (which shall have the same effect as a hospital order) that the person be
detained in such hospital as the court may specify;

(b) in addition to making an order under paragraph (a) above, make an order (which shall
have the same effect as a restriction order) that the person shall, without limit of time,
be subject to the special restrictions set out in section 62(1) of the Mental Health
(Scotland) Act 1984;

(c) make an order (which shall have the same effect as a guardianship order) placing the
person under the guardianship of a local authority or of a person approved by a local
authority [from April 2002 this will apply only if the person is certified incapable
under the Adults with Incapacity (Scotland) Act 2000];
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(d) make a supervision and treatment order (within the meaning of paragraph 1(1) of
Schedule 4 to this Act); or

(e) make no order.”

The court therefore has discretion as to which of the above disposals to impose unless the charge was
murder in which case, section 57(3) obliges the court to “make orders under paragraphs (a) and (b)”.
In practice, this means that the court must impose a hospital order and a restriction order.  It is
considered that the mandatory nature of section 57(3) is incompatible with Article 5 of the ECHR –
right to liberty and security.

The provisions covering the making of a hospital order and a restriction order are contained in
sections 58 and 59 of the 1995 Act.  Section 58 enables the court to make a hospital order in respect
of a mentally disordered offender subject to certain conditions.  These are broadly the criteria upon
which a person may be detained under the Mental Health (Scotland) Act 1984 (which essentially
relates to the “treatability” of the mental disorder).   However, where an accused is dealt with on
grounds of insanity where the charge is murder (section 57(3)), there is no requirement for it to be
proved that at the time of making the appropriate hospital order and restriction order the accused still
meets the statutory criteria for detention in a hospital prescribed under section 58 or represents a
level of risk which would require the imposition of a restriction order under section 59.

The ECHR requirement is achieved by repealing section 57(3) to remove the mandatory requirement
for a hospital order and a restriction order where the charge is murder thus giving the court the same
discretion as to disposal that is available for all other offences where the offender is found to be
insane. I propose to bring forward an amendment to this effect at Stage 2 of the Bill.

In addition, I propose to introduce a further amendment creating a specific statutory requirement for
a medical assessment of any accused dealt with under section 57 of the 1995 Act in order to
strengthen generally the provisions for dealing with cases where the accused is found to be insane.

I consider that it is appropriate to make these changes in the Criminal Justice (Scotland) Bill because
there are already proposals in the Bill relating to mentally disordered offenders and to the provisions
for dealing with insanity.

By way of background, you may be interested to know that the Millan Committee which was set up
to review the Mental Health (Scotland) Act 1984 consulted on an aspect of this issue.   The
Committee addressed the narrower question of those accused of murder who are found insane at the
time of the commission of the act.  The Committee found that there was widespread support for
removing the mandatory requirement.  The Committee therefore recommended that section 57(3)
should be repealed (as far as it applies to those acquitted of murder by reason of insanity at the time
of the offence) and that the range of disposals available to the court for a person charged with murder
and acquitted by reason of insanity should be the same as for those charged with other offences
acquitted on the same grounds.  The proposals I have outlined above expand upon the Millan
Committee’s recommendation.

I am copying this letter to the Clerk to the Committee.

[signed]
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JIM WALLACE
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SUBMISSION FROM ADHD FAMILY SUPPORT GROUP UK

Physical punishment of children

The ADHD family support Group UK would like to applaud Scotland for being a Leader in the vital
drive to ban physical punishment of children.

I believe this will reduce greatly the amount of children who are growing up to become violent,
aggressive, and delinquent.

We certainly have found over a 10-year study that teachers who have a laid-back, tolerant, sunny,
and funny, disposition do not have pupils who are disruptive. However teachers who are harsh,
sarcastic, who reject, and humiliate children, have a high incidence of disruptive, aggressive pupils.

This study has highlighted to ADHD parents who have very difficult children, that being gentle works
100% better.

My highest regards and respect to all concerned.

Mrs Gillian Mead
President
ADHD Family Support Group UK.



SUBMISSION FROM NAPAC

Scotland leading the way on protecting children.

The National Association for People Abused in Childhood is delighted to see that, once again,
Scotland is giving a lead to the rest of the United Kingdom on a major moral issue. This time
parental responsibility and care.

Moves towards banning all physical punishment of children are warmly welcomed and
encouraged by this charity as we hear from many people throughout the UK how beatings and
so-called ‘loving smacks’ did them plenty of harm as children. Hitting little people sends a loud
and clear message. Might is right and if you don’t get your way you can always lash out.

NAPAC’s support for a ban on hitting children is not about criminalizing loving parents or
attacking the ‘family values’ we hear so much about. It is about encouraging a culture of positive
parenting and keeping violence – in any shape or form – out of the process.

Time and again we hear in the press about smacking and discipline as though they are one and
the same. They are not. Firm discipline, and we agree that all children, like adults, need discipline
- but it does not have to involve hitting.

Only this week we have seen the tragic case of an elderly woman in Newcastle who died
following an horrific attack by a child. Is it likely that that 13/14-year-old who perpetrated this
dreadful crime was brought up in a loving environment where violence is not a part of everyday
life? Unlikely. A child who is capable of such an act is almost certainly the product of a home
where violence is the norm. This may be extreme but it is a clear demonstration that violence in
all it’s forms only perpetuates more violence – and let’s face it there is enough violence in this
world already.

Peter Saunders
Development Manager
NAPAC



SUBMISSION FROM INSTITUTE OF CHILDCARE AND SOCIAL EDUCATION

Dear Sir,

I am emailing on behalf of the Institute of Childcare and Social Education. The ICSE is concerned that
children and young people should receive high levels of service and that their rights should be observed.
You will no doubt have received many detailed submissions laying out the arguments, and so I shall limit
my response to two points.

• The ICSE is opposed to all forms of corporal punishment for children. Hitting anyone does not
make them more likely to behave more sociably, and if big people hit little people it simply gives
the message that violence is the way to resolve issues. We hope that Scotland will lead the way
for the rest of the United Kingdom in banning all forms of corporal punishment.

• Simply banning corporal punishment is insufficient. This decision needs to be set against a
background of measures to improve parenting, changing attitudes to children and identifying
more effective ways of bringing them up and controlling them.

If you require further detail or substantiation for these points, I would of course be pleased to provide it.

Yours sincerely,

David C. Lane

Chair



SUBMISSION FROM THE SCOTTISH PARENT TEACHER COUNCIL

PART 7 - CHILDREN
The physical punishment of children

We wish to provide the following evidence against Section 43 (of the Criminal Justice (Scotland) Bill

1) We would like to start by considering two general points that provide the context for our thinking:-

(i) The Nature of Law
This Bill seeks to change the law and law is not about providing advice or laying out best practice.    A
law is a rule determined and implemented by the state.   Obeying the law is not an optional activity for
citizens and breaches of any law result in prosecution and punishment.   This means that there is an
absolute duty on parents to comply with what is proposed and there can be no exceptions.   It is
against this understanding of law that we consider the specific proposals.

(ii) The Parent-Child Relationship
The parent child relationship is very special and places remarkable burdens on the parent.   The
parent has responsibility for the child up the age of sixteen.   This includes responsibility for the child’s
safety, health, well being and education as well as for the consequences of the child’s actions.
Where a parent has more than one child, he/she has a duty to ensure that the actions of one child do
not harm the other child.  The responsibility placed on the parent makes the parent-child relationship
quite different from the relationship between two adults or between an adult and a child who is not
their child.   Conversely, a child’s rights vis a vis their parent(s) are not comparable to one adult’s
rights vis a vis another adult.

2) Section 43 (1) and (2)
The original consultation sought to clarify what was meant by justifiable physical punishment.   It
proposed that, in considering whether or not the physical punishment of a child constitutes
‘reasonable chastisement’, a Court should always have regard to:
a) The nature and context of the treatment;
b) Its duration;
c) Its physical and mental effects; and, in some instances,
d) The sex, age and state of health of the victim.

We agree that these are the critical factors that should be considered when determining whether
physical punishment is justifiable and we support Section 43 (1) of the legislation.   We also support
the extension of this provision in 43 (2) which allows the Courts to have regard to other, non-specified
factors.

3) Section 43 (3)(a)
This places an absolute ban on parents using any form of physical punishment on their child if the
child has not attained the age of three years.

(i)It is suggested that this is not an "absolute" ban and that "trivial" smacks or slaps will be allowed.
However, the law currently outlaws unreasonable physical punishment.   This section will outlaw
reasonable physical punishment by parents of children who are not yet three.   "Trivial" is either
reasonable or unreasonable, but as both will be illegal for children who are not yet three, then "trivial"
cannot be allowed.

(ii) The proposed ban will have a gender bias against women as it is mostly mothers who look after
young children.

(iii)The move beyond the general considerations of 43(1) to the age specific proposal of this section
creates an artificial boundary.   It will be legal for a parent to exercise justifiable physical punishment
on their child on their third birthday, but not the day before.    Children whose first three years include
a leap year will be protected against physical punishment for one day longer than children whose first
three years do not include a leap year.   We do not think this boundary makes sense.



(iv) One argument advanced for choosing the age of three is that it is wrong to punish children by
smacking them when they cannot understand the reason for the punishment.   However, it is precisely
the inability of the young child to understand adult logic that makes smacking an effective check on a
child’s behaviour.  Moreover, children often do not accept adult logic because they have not sufficient
experience to anticipate risk.

(v) In contrast, we would suggest that section 43(1) would almost invariably be interpreted by the
Courts to mean that the physical punishment of young children was excluded, but it would allow the
"trivial" and exceptional circumstances.    It would not create the artificial boundary.

4) SPTC Survey
We would like to support our submission by the evidence we collected from parents throughout
Scotland.   This was a random, not scientific, survey but statistically random surveys give very
accurate results.

The attached questionnaire was sent to all our 1,250 member PTAs and PAs.    We know that 20% of
communications go astray so, realistically it was received by 1,000 PTAs and PAs.   By the return
date we had had responses from 133 members, which is good for an exercise like this.   The
responses came from throughout Scotland - from Sutherland down to Argyll and from a good balance
of primary and secondary schools.

Respondents were invited either to discuss the questions within their committee or send it out to
parents more widely.    Both processes of consultation were used and, as a result, some 2,500
parents participated.   We asked for the actual numbers supporting each option and undertook to sum
the results.    The results are included on the attached survey sheet.

The pattern of response was established very early and remained constant as more and more replies
came in.    Those people who supplemented their replies with comments questioned how a smack
would be defined.   They also made it clear that they thought parents’ views should be given proper
consideration and questioned how the ban on smacking could be implemented or policed.   We would
add that such a law could get used in fights between neighbours and it would be very difficult to prove
or disprove.

5) Section 43 (3)(b)
Our survey showed strong support for making it illegal to use an implement in the punishment of
children.    However, in our original response, we suggested that the more general terms contained in
Section 43 (1) covered these specific exclusions that are all identified as being harmful to children.
We felt that it was preferable to keep the law at the general level.   The purpose of the specific
exclusions is to inform parents of the dangers and to change their behaviour, but a better approach
would be to provide parents with information concerning the risks of blows to the head and of shaking
at child health clinics and doctors’ surgeries.   Many parents believe they are inflicting a lesser
punishment if they shake rather than smack achild.    The recent publicity surrounding "shaken baby"
Court cases has probably alerted parents to the actual dangers.    However, as these cases fade from
the headlines, people will become less aware of the risks.   We do not feel that writing a specific
prohibition on shaking children into the law is the right way to change people’s behaviour.    It is better
to provide them with clear information on the dangers of such behaviour.   Moreover, most people are
unaware of the details of the law but most parents do take their children to baby clinics and the GP.

6) Conclusion
We would like to make it clear that the issue has never been whether parents should or should not
smack their children.    The issue is whether this area of the parent child relationship should be
governed by law where those who do not comply are criminalised.   We think careful consideration
should always be given before the law is extended to rule on the parent-child relationship.   It is
important that parents are not seen as their children’s enemies when they seek to exercise their
proper responsibilities over their children’s behaviour.

April 2002



CONSULTATION ON SMACKING

Physical punishment has been banned in schools for several years whilst, outside school, there is
legislation to protect children from excessive physical punishment by anyone, including parents.    The
main purpose of this is to protect children from physical abuse.    However, the meaning of
"excessive" is a matter for the courts to decide and several recent high profile cases, where parents
have been prosecuted for smacking their children, have shown that the courts take quite a tough
stance.   Now, the European Human Rights Convention requires a clearer legal statement than
"excessive".   The Executive is therefore planning to bring in legislation which will give a tighter
definition of what physical punishment is allowed.   The key proposals will make it
• illegal for parents to smack a child under the age of three
• illegal for parents to use any implement against a child of any age.

These changes are strongly supported by Children’s Charities.   Indeed, they would like the legislation
to go further and impose a total ban on smacking.   However, no one has asked parents.    We are
therefore running this survey to find out what parents think.    Please note, this is not about whether
you would or would not smack a child under the age of three or use an implement on an older child.
It is a question of whether it should be "illegal" to smack a child under three or use an implement.

We would be grateful if you would discuss this with parents at your school - either your committee or a
wider group - and put the numbers for and against each proposal in the boxes provided below.
There is no need to try to reach an agreement.

Proposal Number
 agreeing

Number
NOT agreeing

It should be illegal for parents to smack children under 3
years of age

44% 56%

It should be illegal for parents to hit any child with any
implement

94% 7%

It should be illegal for parents to smack any child of any age 17% 83%

Please give name of school____________________________________________________



SUBMISSION FROM PETER FROM THE GLOBAL INITIATIVE TO END ALL
CORPORAL PUNISHMENT OF CHILDREN

I attach a memorandum for the consideration of the Committee from the Global Initiative to End All
Corporal Punishment of Children. I am Joint Co-ordinator with Thomas Hammarberg of the Global
Initiative, which has the support of UNICEF, UNESCO, the High Commissioner for Human Rights, many
human rights institutions and NGOs around the world (for details see www.endcorporalpunishment.org).  I
was also the Adviser to "A", the boy whose application to the European Human Rights Court led to the
consultations and current action on this issue. In England I co-ordinate the Children are unbeatable!
campaign.  I very much hope the Justice 2 Committee will consider clause 43 in relation to international
human rights standards and will also look at the very positive experience of those 10 countries which
have abolished all physical punishment of children. I would welcome an opportunity to give oral evidence
to the Committee and if there is interest in considering other countries’ legislation I could help with
contacts and information. All good wishes,

Peter Newell

Memorandum to Justice 2 Committee:
Physical punishment of children – clause 43 of Criminal Justice (Scotland) Bill
From Peter Newell and Thomas Hammarberg
Joint Co-ordinators, Global Initiative to End All Corporal Punishment of Children
(www.endcorporalpunishment.org)
April 25 2002

The Justice Committee is asking at this stage for comments on the “general principles” of the Bill.
Scotland has a very positive reputation for innovation in children’s law and we congratulate it on being the
first country in the UK to contemplate legislation to end all physical punishment for some children.

But the proposals on physical punishment, as introduced, entirely lack principle. It is insulting to children
and demeaning to the new Parliament to be debating at what age children can be legally assaulted, in
what ways and with what implements. These proposals persist in breaching the rights of all children from
their third birthday to respect for their physical integrity and human dignity and to equal protection under
the law.

Can the Scottish Parliament really be happy to cement in its law in 2002 the disgraceful concept of
“justifiable assault” of children? How can this be squared with the wish to build a culture of human rights,
with the commitment to the UN Convention on the Rights of the Child, with the principles of the Children’s
Strategy Statement and with the policy of zero tolerance of “domestic violence”?

International human rights standards
The proposals directly conflict with fundamental rights set out in the Universal Declaration of Human
Rights and the International Covenant on Civil and Political Rights. The Convention on the Rights of the
Child (CRC) requires states to protect children from “all forms of physical or mental violence” while in the
care of parents and others. The consistent jurisprudence of the Committee on the Rights of the Child,
Treaty Body for the CRC, is that corporal punishment, however light, is not compatible with the
Convention. It has formally recommended prohibition, coupled with public education and awareness-
raising, to over 100 states, including to the UK when it examined the Initial Report in 1995. Following a
General Discussion on violence against children in the family and schools last September, the Committee
adopted recommendations, including: “The Committee urges States parties to enact or repeal, as a
matter of urgency, their legislation in order to prohibit all forms of violence, however light, within the family
and in schools, including as a form of discipline, as required by the provisions of the Convention and in
particular articles 19, 28 and 37(a) and taking into account articles 2, 3, 6 and 12 as well as 4, 5, 9, 18,
24, 27, 29 and 39.”



It is clear that when the Committee examines the UK’s Second Report, in September this year, it will be
concerned that no action has been taken to fulfil its 1995 recommendation. The UK does not encourage
other states to ignore formal recommendations of the human rights Treaty Bodies and it should not treat
them selectively itself.

European Convention on Human Rights
Judgments of the European Court do not prescribe how states should remedy breaches of human rights.
The judgment in “A v UK” requires the Government to provide children with adequate protection from
inhuman or degrading punishment, including “effective deterrence”. Clause 43 does not provide “effective
deterrence” of punishment which may breach article 3 for over three year-olds. On the contrary, by
prohibiting certain forms of corporal punishment, it implies that it is in the discretion of courts to find other
forms acceptable. Giving courts a list of factors to consider when deciding whether assaults are justifiable
makes no contribution whatsoever to deterrence.

The Explanatory Notes on Clause 43 suggest that the factors are derived from judgments of the
European Court. But the right to protection afforded by article 3 is an absolute right: the reasons for giving
a punishment cannot be relevant to determining whether or not it is inhuman or degrading. The
requirement on courts to consider this factor effectively weakens the protection of children from assault.
The other general factors are invariably considered by courts because they form part of the prosecution
case. We assume that in adding this factor the Executive was influenced by the English Court of Appeal
judgment R v H. This judgment inaccurately interpreted Strasbourg case law (we can provide a detailed
commentary if requested).

Public opinion
Public opinion polls suggest that a substantial majority of the public support giving children the same
protection as adults under the law on assault (the effect of removing the defence of “reasonable
chastisement” completely) provided they can be convinced that parents will not be prosecuted for “trivial”
assaults.  The Scottish Parliament, rather than compromising children’s fundamental rights, should focus
on reassuring the public. If existing hurdles to prosecution are not adequate, a specific one requiring that
prosecution only goes ahead when it is in the best interests of the children concerned could be added.
Parents could also be reassured, as teachers have been, that physical actions designed to protect and
restrain children are unaffected by the removal of the defence. In countries which have a clear ban on all
corporal punishment, there has been no controversy over prosecution following implementation.

Religious extremists
Press reports suggest that the Executive and Parliament may have been targeted in particular by
organisations and individuals who believe that their religion justifies ritualised corporal punishment of their
children with implements. This is a small and unrepresentative minority. Of course one must respect
freedom of religion. But religious belief can provide no justification for practices which breach others’
fundamental human rights. This has been confirmed recently by the European Court of Human Rights
and by the Constitutional Court of South Africa, rejecting applications from groups of fundamentalist
Christian schools and parents seeking to challenge abolition of school corporal punishment in the UK and
in South Africa.

In Sweden, following implementation of the explicit ban on all corporal punishment in 1979, a group of
parents representing a minority religious sect sought to challenge the ban by application to the European
Commission on Human Rights, quoting rights to family life and privacy as well as freedom of religion. The
application was rejected as unfounded. The Commission found that extension of the Swedish law on
assault to apply to the ordinary physical chastisement of children by their parents “is intended to protect
potentially weak and vulnerable members of society”.

Conclusion
The Scottish Parliament has an opportunity to provide leadership - for Scottish children and for the UK’s
children. This issue is of huge importance to children and to children’s status in society. The Parliament
should not see itself as involved in some balancing act between children’s and parents’ rights. Legal
reform to equalise children’s protection under the law on assault is long overdue. Implementing this



legislation is not only good for children; it is good for families and will undoubtedly make a major
contribution to prevention of all forms of violence. The mixed messages sent by clause 43, on the other
hand, will if implemented undermine child protection, undermine the work of the many agencies and
organisations seeking to promote positive non-violent forms of parenting and fail to meet the UK’s human
rights obligations.

’Our children are the future of Scotland. We need to give them the best possible start in life so that
they have the opportunity to play their full part in Scotland’s future. Getting it right in the early
years lays the foundation for the whole life of a child.’
Scottish Executive Programme for Government – Making it work together; quoted in “Scotland for
children Report



SUBMISSION FROM THE CROYDON PLAYCARE COMPANY

I am regarding to the Committee’s request for comments on the principles of the proposals
regarding corporal punishment against children.

Croydon Playcare set up one of the first latch-key schemes in Europe in 1976, and has always
opposed violence against children, whosoever actually commits the violence.  It has always
seemed strange that it is against the law for adults to hit other adults but that it is okay for adults
to hit small children!

Although Scotland is to be praised for leading the rest of the UK on violence against children, and
we appreciate that something is considerably better than nothing, we would wish to make the
following criticisms which we hope will be taken as they are meant – constructively:

- We believe children deserve the same protection against violence that adults have.
We no longer live in a society where it is acceptable for men to beat their partners;
therefor we would press for all children, irrespective of age to be protected.

- We do not believe that the current proposals meet human rights obligations and are
disappointed that no part of the UK is intending to have a full ban in place, unlike at
least ten other countries.  It would be nice to be proud of at least one country in the
UK being in the forefront of protection for children.

Of course, it may be that you are intending to take incremental steps towards a full ban, and that
these proposals form the first steps – which would be marvellous!

Thank you for taking the time to read this letter.

Yours sincerely,

Sue Dzendzera



SUBMISSION FROM PARENTING & EDUCATION SUPPORT FORUM

We are writing to express our support for the proposal in The Criminal Justice (Scotland) Bill to
outlaw physical punishment against a child under the age of three, as well as blows to the head,
shaking and using implements to punish children under the age of 16 years.

We are the national umbrella body for England for people who work with parents. Parents who
talk to our members say that they wish they had not used physical punishment on their children
and want to know other ways of setting boundaries.  They say they are convinced that physical
assaults damage the relationship between them and their children.

We are aware of the research carried out by Marjorie Smith for the Department of Health in 1997
in which 75% of mothers admitted smacking babies under one, and one in six parents in the UK
use belts slippers and other implements to punish their children.   This cannot be right in the
twenty-first century. In our view it is time to move on.

We are encouraged by the example of Sweden where there has been no increase in the number
of parents who have been prosecuted for trivial smacks since they enacted the legislation
banning physical punishment 22 years ago. However, the number of child deaths at the hands of
their parents has been one in seven years.  This is in stark contrast to our appalling figure in the
UK of one a week.  In addition, there has been a significant drop in alcohol and drug related crime
among the young people who have benefited from the anti-physical punishment legislation.

We are therefore writing to support the proposal to ban physical punishment against a child under
the age of three and to define blows to the head, shaking and using implements to punish
children under the age of 16 years as unjustifiable assaults.  It is an important step on the road to
the goal of extending to children the same legal protection against assault which protects adults.
It is to be hoped that the government in England will follow the lead of the Scottish Parliament.

From Mary Crowley Chief Executive
April 29, 2002



SUBMISSION FROM THE UNITED REFORMED CHURCH, CHURCH & SOCIETY
COMMITTEE

The United Reformed Church is a United Kingdom church with a total membership of over 90,000.  In
domestic Scottish matters its National Synod of Scotland is authorised to speak on behalf of the whole
URC.  The Synod itself has 55 congregations.  The Synod of Scotland has charged its Church &
Society Committee to act and speak on its behalf in such matters as your present consultation.

At its meeting on 23rd April the Committee agreed unanimously to write in support of the Bill’s
proposals on the physical punishment of children.  The committee believes that parenthood and
guardianship of children is more a matter of responsibilities than rights and that, as demonstrated in
our Children’s Hearing System, parental custody matters and the like, the best interests of the child
take priority.

We welcome the proposals to ban the physical punishment of children under three and to limit the
physical punishment of three to sixteen-year olds.  We recognise the opposition of those who will
claim that the reforms derive from a Political Correctness Agenda, but we believe that if introducing
attitudes towards children, which are civilised, informed and sensitive, constitutes “Political
Correctness” we must plead guilty.  We have no doubt that some, in the name of Christianity, will
quote scripture and historic church practice to oppose these reforms.  We believe that arguments
must be judged on their merits, that scripture must be understood within its context, and that quoting
precedents from the tribal and dynastic society reflected in the Old Testament or from the Mediaeval,
historic practices of the Church, adds nothing to the twenty-first century debate.  We have heard the
charge that the Bill’s Proposals constitute an interference with parents’ rights, but we believe that
children are not the property of their parents and that children’s interests take precedence over any
“parental rights”.

Alan GM Paterson
Convener



SUBMISSION FROM WELSH WOMEN’S AID

Welsh Women’s Aid wish to congratulate Scottish parliament on making Scotland the first part of the
UK to introduce legislation limiting physical punishment and hope that during the passing of the bill
that members of the Scottish parliament will accept that the only just and safe way forward is to
protect all children fully.

However Welsh Women’s Aid strongly believes that the only just and safe way forward is to give all
children equal protection. Age based protection inevitably sends the message that smacking is ok for
all but the youngest children, this only serves to undermine child protection and the promotion of
positive parenting. All physical punishment is a lesson in bad behaviour and only serves to continue
sending out the message to society that the use of physical punishment is acceptable. Welsh
Women’s Aid believe that it is never acceptable for one person to use physical punishment against
another especially against children.

The proposals do not meet UK’s human rights obligations to protect all children fully and equally.
Along with Scottish Women’s Aid. Northern Ireland Women’s Aid and Women’s Aid Federation
England, Welsh Women’s Aid works with women and their children who have experienced domestic
abuse and see the trauma that this creates. We urge the Scottish parliament to ban ALL physical
punishment of children regardless of age.

Please do not hesitate to contact me if you require further information or wish to discuss this matter
further.

Helen Snedker National Childwork Co-ordinator
Sian Howys National Children’s Research and Campaigns Co-ordinator



SUBMISSION FROM RIGHT FROM THE START

All those working on the Right from the Start education project for parents and teachers are very glad
indeed to hear of the Scottish Parliament’s proposals to introduce a new Criminal Justice Bill and that
this will include the banning of all corporal punishment for children up to their third birthday and will
ban the use of instruments, shakings and blows around the head for all children.

We do hope most sincerely that this will be considered just a first step towards giving equal protection
to all children in line with the new German laws on Non-Violent Upbringing:

" Every child has the right to a non-violent upbringing.  Corporal punishment, mental cruelty and other
degrading actions are inadmissable."

One of Right from the Start’s key points of focus, through as series of richly illustrated and accessible
books for parents and teachers, is to change attitudes, build parenting confidence and capability. Our
books aim to demonstrate other ways of helping children towards self-control and self-discipline than
by hitting them, especially when they are very young and the psychological damage can be
everlasting.

Yours sincerely

Sarah Woodhouse
Chief Executive



SUBMISSION FROM NATIONAL ASOCIATION OF EARLY YEARS
PROFESSIONALS

Our Association welcomes and congratulates you on your move to ban all corporal punishment for
children up to their third birthday and to ban the  use of implements, shaking and blows round the
head for all children.

On behalf of the children of Scotland we would like to thank you for making a move forward towards
children’s fundamental human rights, and respect for their dignity.

The just and safe way forward surely is to give all children equal protection.  Children so often get
punished for not achieving something which is beyond their capabilities. Parents need to understand
more about child development. (e.g. spilling drinks at the table: is not done on purpose it is often
because  the child’s spacial awareness has not been developed so why punish them--- a 4year old
could spill a drink and get a smack and an adult could do the same...do they get punished?)

Positive parenting is better than smacking and produces self-esteem in parents and a happier more
confident family. This can only be done if all children are protected from corporal punishments;  it will
give mixed messages to children in a family if the child of 2 years 10 months is not smacked but the
child of 4 years is for doing the same thing.

A full ban of corporal punishment is in place and working in 10 other countries, why not Scotland?

Linda Carr

National Association of Early Years Professionals



SUBMISSION FROM TRINITY BAPTIST CHURCH, DUNDEE

We are writing concerning the Criminal Justice Bill introduced by the Scottish Executive.  Section 43,
concerning Physical Punishment of Children, directly affects our church.  Most of our members have
young families, so they are the people with whom this section is concerned.

Our concern, as elders of the church, is with its relation to Christian principles.  We believe that
Section 43, as it stands at present, constitutes (perhaps unintentionally) an attack on religious liberty.
We consider it to be incompatible with the teaching of the Bible regarding the discipline of children.

There are two main areas in which this appears to be the case.

1. The proposal to ban the use of instruments.

Consider the following Bible passages (taken from the book of Proverbs) regarding discipline.
Obviously, the issue of physical is only a small part of the Biblical teaching on discipline.  It is
unfortunate that the proposed legislation forces us to focus attention on this one area; but a brief
response does not allow us to develop the wider aspects of loving nurture, instruction and rebuke

He who spares his rod hates his son, but he who loves him disciplines him promptly. (13:24)
Foolishness is bound up in the heart of a child; the rod of correction will drive it far from him (22:15)
Do not withhold correction from a child, for if you smite him with a rod, he will not die.  You shall smite
him with a rod, and deliver his soul from hell. (23: 13-14)
The rod and rebuke give wisdom, but a child left to himself brings shame to his mother. (29:15)

All these passages speak of using a rod to discipline a child.  It may be possible to argue that the
“rod” is a metaphor for all physical chastisement; but that can only be the case if it is legitimate to use
a literal rod.  To ban the use of any instrument – including the rod – in physical punishment, therefore,
is to deny parents the right to use a method that is sanctioned by the Bible.

We recommend that the proposal to ban the use of instruments be withdrawn.  It could be replaced by
a proposal framed in terms of the effect of punishment (banning punishment that inflicts lasting harm)
rather than the instrument of punishment.

2. The lower age limit

At issue here is the fundamental question of the nature of the child.  The Bible teaches us that a child
comes into the world with an inbuilt bias towards what is wrong.  For example, David says: “For I
acknowledge my transgressions, and my sin is always before me…Behold, I was brought forth in
iniquity, and in sin my mother conceived me.” (Psalm 41:3, 5)

That inherited corruption becomes evident at an early age.  A child does not have to be taught to
throw a tantrum!  That tendency towards wrong must be countered before it has the opportunity to
harden into evil habits.  It is precisely in the early years, before the child can comprehend more
complicated forms of reward and punishment, that the use of physical discipline is most needed.  We
know from our own experience that our children have needed a smack to reinforce the word “No!”
long before they reached the age of three.

We recommend that the proposed lower age limit on the use of physical punishment be withdrawn.  It
is enough to require the court to take into account the child’s stage of development.  (Of course,
different children develop at different rates.  This renders any specific age limit completely arbitrary.)

If enacted in its present form, the proposed legislation would have a very damaging effect on families.
Parent would be intimidated, making consistent, loving, appropriate discipline much more difficult.
The law would expose them to the constant threat of allegations being made against them that could
lead to enquiries and proceedings which would have a traumatic effect on the children.



Ultimately, we fear that the proposed legislation would force parents to choose between obeying God
and obeying the law of Scotland.  Many years ago, the apostle Peter laid down a crucial principle: “We
ought to obey God rather than men.”  The law of Scotland is not the highest authority.  It cannot
demand our obedience if it contradicts the law of God.

C.L. Pomeroy, D. Scott, A.J. Shrimpton, Elders, Trinity Baptist Church, Dundee



SUBMISSION FROM CHRISTIAN OUTREACH CENTRE

Our response to the consultation is divided into four main parts, the first considering the need for
legislation on the issue of physical punishment, and the following three dealing with parts of the
legislation about which we are particularly concerned.

1. The need for new legislation

We believe that there is no need for new legislation on this issue.  The matter was brought onto the
political agenda by the “A” case in England, in which a parent was acquitted despite evidence of
lasting injuries to the child.  However, the jury in this case appears to have simply made a mistake.
The evidence in this case was strong enough to convict under the existing law in England, and the
jury should have done so.  The Westminster government has decided that there is no need for a
change in English law as a result of the European Court of Human Rights ruling on the “A” case.

The situation in Scotland is no different.  As a result of the Human Rights Act, Scottish courts are
required to take into account rulings from the European Court, including that on the “A” case.
Furthermore, recent convictions of parents in Scotland for excessive physical punishment of their
children demonstrate that the present law is already effective in protecting children.

We conclude, therefore, that there is no need for any new legislation on the issue.

2. The proposal to ban smacking of children under three

Many parents, including members of our church, know from their own experience that smacking is
effective with children of much younger ages.  Indeed, with children under the age of two, there are
few other options available.  Other methods of discipline, such as reasoned argument, rewards and
sanctions (e.g. no sweeties) simply cannot be understood by a child of eighteen months.  An
occasional light tap on the hand can quickly reinforce the meaning of the word “no”, and can be used
by loving parents to protect their child from household dangers.  Academic research supports the
efficacy of mild physical punishment at early ages.

Furthermore, different children develop at different rates.  No one is better placed than the parent to
assess what is appropriate for their child at a particular age.  The age at which it is time to start
smacking a child is not something which can be defined by legislation.

Section 43 as currently drafted will criminalise parents for trivial smacks.  Although Jim Wallace has
said “We are not talking about trivial smacking”, there is nothing in the legislation which will prevent
prosecution of parents in trivial cases.  Even if prosecution does not in fact take place, parents will be
fearful of using even the lightest smack on their children under three.

The only support for the ban on smacking under threes comes from those groups who campaign for
an outright ban on smacking.  However, the Scottish Executive has totally rejected their argument.
Mr. Wallace stated “it would be unacceptable to outlaw all physical punishment of a child by a parent”.
It is therefore totally illogical to implement a partial ban of the type proposed.

The proposal that three should be the age at which smacking is started is arbitrary and
illogical.  It will prevent effective discipline of young children, and will criminalise loving
parents.  We believe, therefore, that it should be withdrawn.

3. The proposal to ban the use of an implement

Many parents choose to use an implement rather than their hands.  This has been part of Judeo-
Christian tradition for millennia , and such parents consider that hands should be used to show love
rather than for physical punishment.  Given that in the Scottish Executive’s original consultation, it was
stated that “parents should be allowed to use reasonable physical punishment for their children”,
consideration should be given for those parents who do not wish to use their hands to carry out the



punishment.  This includes, in particular, many Evangelical Christians, who form a small but
significant religious minority in Scotland.

The use of an implement (e.g. a wooden spoon) does not itself increase the possibility of injury to the
child.  just as a hand can either be used to administer loving discipline or to cause injury, so an
implement can also be used for either purpose.  There is no evidence that implements are more likely
to be harmful, and this point is even conceded by the most vociferous opponents of smacking, for
example, Penelope Leach.  If injury is caused to the child either by hand or implement, protection is
already provided by current legislation.

We are strongly opposed to the banning of the use of implements, as it is unnecessary, and
will discriminate against parents with particular religious viewpoints.

4. The proposal to ban smacking in regulated childcare

As the Scottish Executive recognises that “parents should be allowed to use reasonable physical
punishment for their children”, it is logical that the same right should extend to those who care for
children on their parents’ behalf.  For reasons of consistency, many parents who use physical
punishment wish others who look after children to do the same.  Under the current proposal, they will
no longer be able to do this.  The only exception will be those parents who can afford to pay for a
nanny to work in their own home.  This is illogical, and discriminates against poorer parents.

We believe that smacking in regulated childcare should be permitted where authorised by the
parents.

Conclusion

For the reasons stated above, we consider that Section 43 of the Criminal Justice Bill is unnecessary,
and contains many illogical and overly restrictive provisions, which will interfere with parents’ ability to
discipline their children.  We believe that Section 43 should be withdrawn.



SUBMISSION FROM STORNOWAY FREE CHURCH OF SCOTLAND

I AM A Christian and write to express to you that it would be wrong to introduce legislation which
would make it a criminal offence to smack children under three.

I am fully behind every legislative attempt to prevent child abuse whether physical or sexual, which we
have seen a fearful amount of in recent years.  There is legislation already in place to deal with this
and the proposal to criminalise parents will not solve the problem of abuse.

Children require both love and correction.  At an early age children learn to misbehave and out of love
the parents must correct the misbehaviour.  Such punishment is necessary until the child learns self
discipline though the force must be very controlled yet sufficient enough to act as a true corrective and
deterrent in the future.

In the Bible, the Book of Proverbs is a manual for bringing up children.  It gives guidance in all areas
of training necessary for family members and says much on the subject of discipline: “He that spareth
the rod hateth his son: but he that loveth him chasteneth him betimes.” (Proverbs 13:24)  “Train up a
child in the way he should go: and when he is old he will not depart from it.” (Proverbs 22:6).

I was smacked as a child by responsible parents and I am grateful for it.  I fully believe that if I had not
been smacked, I would have turned out much different, with little respect for either the level of
acceptable behaviour or what is right and what is wrong.

I hope this Bill will be dropped as “a child who is not duly corrected will bring their parents shame”
(Proverbs 10:1; 29:15)

Sincerely,

Michelle Maclean



SUBMISSION FROM FAMILIES FIRST

Families First is a family advocacy group, committed to supporting parents and children in the family
unit. We support the rights and responsibilities of parents to protect and guide their children and to
bring them up in a reasonable manner, according to their religious and philosophical convictions.

The organisation was originally founded in 1993 amid concern at the growing influence of an
unrepresentative lobby seeking to impose an unproven philosophy of child-rearing on all families by
force of law.

We are convinced that the family is by far the best environment in which to bring up children and that
parents are best qualified and equipped to undertake this demanding task. Since bringing up children is
an art rather than a science, we believe that the law should respect a variety of parenting styles and not
demand a ‘one-size-fits-all’ approach. The liberty of parents to raise children according to their religious
and philosophical convictions and to transmit their values from one generation to the next is
fundamental to the maintenance of a free and democratic society.

We are therefore concerned about the implications Section 43 of the Bill and its consequences for
loving and stable families throughout Scotland where the children are well looked-after and would ask
you to take into consideration the points made in the attached paper.

Yours faithfully

Norman Wells

1. It is unnecessary to change the law in the way the Executive is proposing
The law in Scotland already protects children from unreasonable punishment, as the Scottish
Executive has itself acknowledged.1 As such, it has served Scotland well for many generations. The
removal from the parent of the defence of ‘reasonable chastisement’ in circumstances where it is
currently available, and the removal of all discretion from the courts in such situations clearly
represents a marked change in the law. Currently, a mother who gives a  child under the age of three
a moderate smack would not expect to be convicted of a criminal assault, whereas under the terms of
the Bill, a court would have no option but to convict her.

The European Court ruling in A v UK does not require the Scottish Parliament to enact any new
legislation. The Court’s judgment was, as ever, limited to the single case before it, and the Court
refused to make any general comments about physical correction even though it was invited to do so.

 The factors set out in subsection 1 of the Bill give clear guidance to the courts in assessing whether a
parent has acted moderately and reasonably. The section on the physical correction of children should
conclude at the end of this subsection. The key thing is to protect children from significant harm. If the
child is being harmed then it is irrelevant how old the child is, or how the injury was caused - whether it
was caused by shaking, by a blow to the head, by the use of an implement, by an elbow, fist, knee or
an open hand.

The Policy Memorandum states that the Bill ‘aims to help...parents and carers avoid the use of
unnecessary and excessive physical punishment’ (para 209). In other words, it presumes to dictate to
parents what constitutes ‘unnecessary and excessive’ discipline and allows the courts no discretion by
predetermining that only a smack given with an open hand to a child aged three or over may be
deemed necessary and reasonable. This represents a gross insult to the 90% of Scottish parents who
currently smack their children before they reach the age of three and to those parents who make
careful and occasional use of a safe object such as a slipper or wooden spoon to discipline their
children.

If the Executive accepts that the law already provides adequate protection to children, then it owes the
public an explanation as to how its proposals will provide improved protection to children ‘without
encroaching needlessly in the private life of the family’ (Policy Memorandum, para 211). So far a
convincing explanation has not been forthcoming.



 2. The Executive’s proposals lack any solid foundation
 It is difficult to see why the Executive has chosen to single out physical correction for special treatment
when it has not produced any evidence that smacking is any more harmful than many other forms of
discipline. In his consultation response, Professor Schaffer of the University of Strathclyde wrote:

 ‘It is…important to bear in mind that forms of punishment such as verbal abuse, mocking, or
sarcasm may be a lot more inhuman and degrading in their effects, and to focus on physical
punishment without taking into account its alternatives is thus not justified.’2

 There is a complete absence of objective academic research demonstrating adverse consequences
from the use of moderate physical correction in the context of a warm, supportive home environment
where the child is loved and cherished. While there is evidence to show the dangers associated with
the vigorous shaking of young children and forceful blows to head, there is no research to support a
blanket ban on the use of implements or smacking under three. This point is recognised even by many
of those who support an absolute ban on all smacking. For example, the British Psychological Society
wrote:

 ‘The use of objects in corporal punishment is an irrelevance... The damage depends on the
motivation, the circumstances, the anger and the physical and psychological damage. No
distinction should be made.’3

 
 There are many things that a parent can do to a child which will have far more lasting and damaging
effects than smacking a child under the age of three or making careful and responsible use of a
slipper to discipline a child. For example, not speaking to children for a period of time, shouting and
swearing at them, and saying ‘I hate you; I wish you had never been born’ can cause emotional and
psychological pain that far exceeds the momentary physical pain of a moderate smack. Yet under the
Executive’s proposals all these would be legal, but the parent who smacks a child under three or uses
a slipper to smack a child could be faced with criminal charges and the lifelong consequences of a
conviction.
 
 3. The proposals give rise to a number of anomalies
 As the Bill is currently drafted, the reasonable chastisement defence would be available to a parent
who performed violent actions such as punching a child in the stomach, kicking a child in the genital
region, or stamping on a child’s toes, but not to the parent who gently smacks a toddler for defiance or
to the parent who smacked a child with a wooden spoon. If the section of the Bill on physical
punishment finished at the end of subsection 1, the factors set out would be sufficient to secure a
conviction in the case of the first parent, but would grant the courts discretion in determining whether
or not the second parent had acted in a reasonable manner.

 The Policy Memorandum states, ‘The Scottish Ministers consider it wrong to inflict physical
punishment on very young children’ (para 216), but does not provide any basis for this assertion. Many
parents would consider the word ‘punishment’ inappropriate in this context, since smacking is
generally used as a teaching or training tool for very young children rather than as a punitive sanction.
In practice very few parents would use physical punishment with toddlers, but the majority (around
90%) do use physical correction. When used with care, such discipline runs no risk of injuring the
child’s immature body, and it is patently untrue to suggest that it ‘may be ineffective before a child has
developed language and reasoning abilities’. Every parent knows that young children are able to
understand far more than they can articulate. If it were true that a child could not understand a smack
before the age of three, the same logic would require us to say that a child could not understand any
alternative method of discipline before that age either. To be consistent, the Executive would have to
propose outlawing any form of discipline during the first three years of a child’s life.

 It is also without foundation to claim that ‘the use of implements’ risks injury to children and that ‘it is
hard to judge the impact of a blow on an immature body’. The fact that a tiny minority of people may
misuse implements and cause harm to their children is no reason for imposing a blanket ban on their
use altogether. If the Executive were to go down the road of banning anything that is open to abuse, it
would also have to outlaw alcohol, motor vehicles, computers, cameras and a whole host of other
things!

 There appears to be a presumption that parents who use an ‘implement’ are acting excessively. We
would submit that this, too, is without foundation. We feel that the Policy Memorandum misrepresents



the position of many parents when it speaks of ‘the ritual of fetching an implement’ and that it does
them an injustice by implying that the use of an ‘implement’ constitutes ‘unnecessary physical violence’
(para 229). We feel that more respect is due to those who out of genuine religious conviction choose
to use a safe object rather than their bare hands to smack their children for disobedience or defiance.
Such parents are no more going through a ‘ritual’ or engaging in physical violence than is a doctor
when s/he gives a patient an injection.

 The proposal to ban the use of physical punishment by childminders and in non-publicly-funded pre-
school centres will give rise to a number of anomalies and not secure the consistency sought by the
Executive. No reason is given to explain why parents should be allowed to set ground rules for
babysitters and nannies but not for childminders. Childminding is the preferred option for many parents
precisely because standards of care can be tailored to meet the individual needs and requirements of
the child. The only consistency of interest to the child is the continuity of care provided by his parent
and his childminder.

 4. The proposals appear to rest on false assumptions about physical correction
 The Executive appears to feel that the need to change parental attitudes and behaviour is so urgent
that a programme of public education would be insufficient to protect ‘the most vulnerable children’
(Policy Memorandum, para 222). But in reality, ‘the most vulnerable children’ are already adequately
protected by the law. We find it hard to accept that the Executive genuinely believes that 90% of
toddlers are at risk from their parents and need additional legal protection. It seems clear that things
have got seriously out of proportion.

 From some of the language used in the White Paper and in the Parliamentary debate on 13
September 2001, it is clear that the Executive’s understanding of ‘physical punishment’ is quite
different from the understanding of many Scottish parents. Terms such as ‘violence’, ‘retribution’ and
‘hitting’ are quite alien to what most parents understand by corporal discipline. Indeed, we prefer to
speak of ‘physical correction’ rather than ‘physical punishment’, because we see it primarily as a
teaching and training tool and not as a punitive sanction.

 It is assumed that parents ‘resort’ to physical correction when all else has failed, when they are
stressed, out of control and at the end of their tether. However, for many parents, physical correction is
something done with care and self-control, with the best interests of the child at heart, combined with
gentle words of rebuke and instruction appropriate to the age of the child.
 
5. The proposals do not enjoy widespread public support
The Policy Memorandum gives the impression that there is widespread support for the Executive’s
proposals (para 226). While 77% may have indicated support for a change of some kind, less than
half the respondents to the consultation document supported any one of the proposals found in
Section 43(3) of the Bill.4 Indeed, less than 5% of respondents were in favour of a law that would
criminalise parents who smacked a child under the age of three.

It is, in any case, always a hazardous exercise to legislate for what takes place in family life on the
basis of opinion polls and surveys. Many of the surveys that have been undertaken on this particular
subject have been skewed by the language in which the questions have been framed. For example, in
its recent telephone poll, the NSPCC asked whether parents ‘should be allowed to physically punish
children by hitting them’ in various different ways.5 The NSPCC then used the results of the survey to
urge the government to legislate against physical correction. Such a plea is about as convincing as a
campaign to ban all innoculations by the medical profession because public opinion polls have shown
that the majority of people do not think health professionals should be allowed to assault their patients
by stabbing them.

The Policy Memorandum states that children were ‘against smacking’ (para 227). This is not surprising
and hardly constitutes a basis for legal reform. But again, the language used in the Children in
Scotland survey, and in the more recent exercise undertaken by Save the Children, equates any form
of physical correction with ‘hitting’.6 Survey questions on the use of ‘implements’ have also tended to
refer to ‘hitting’ and to draw no distinction between the careful use of a safe object and the harsh and
violent use of an implement that risks causing damage.7

People tend not to think through the implications and consequences of their answers when responding
to questionnaires. So, while the Executive claims there is widespread support for a blanket ban on the



use of implements on the basis of surveys and polls, it is doubtful that there would be widespread
support for care proceedings or court cases involving children who have been smacked with a slipper
or a wooden spoon in a careful and responsible way by a good, loving parent. We would therefore
caution against using opinion polls as a basis of legal reform.

6. The proposals are unworkable and would prove counterproductive
We note that the Policy Memorandum to the Bill states that the Executive is not proposing a total ban
because it would be impossible to enforce and would constitute ‘an excessive intrusion into the rights
of parents to bring up children’ (para 223). Yet precisely the same objections can be made about the
proposals in Section 43(3) of the Bill. The Executive has yet to explain how it will enforce the proposed
legislation without imposing a one-size-fits-all approach to discipline on every family in Scotland.

It is claimed that the proposals have ‘the merit of clarity’. However, many parents will be more
confused than ever, particularly when they are told that ‘trivial smacks’ or ‘light warning taps to attract
a child’s attention to a danger would, as now not constitute a crime’ (Policy Memorandum, para 224).
In the absence of any definition of a ‘trivial smack’ or ‘light tap’, parents will not know where they stand.
The general public will also be thrown into confusion about when they should report parents for
smacking, and there will be increased scope for false and malicious reports to be made to the
authorities.

Many parents are persuaded that a disciplinary smack is often the kindest way to deal with a defiant
toddler and will not be prepared to use alternatives they believe to be second-best in some
circumstances. Such parents will continue to do what they believe to be best for their children rather
than fall into line with the Executive’s views.

Likewise, some parents have well thought-out reasons for using a safe object such as a slipper or
wooden spoon in preference to their hands. Many such parents would disregard any prohibition on the
basis that it is completely unfounded. Some parents use a safe object out of religious conviction and
for them it would be a matter of conscience to continue in the way they believe to be right. As the
Policy Memorandum intimates, a blanket ban on the use of implements would be open to legal
challenge under Articles 8, 9 and 14 of the European Convention on Human Rights (para 228). We
are not persuaded that any such infrigement could be ‘justified by the overall aim of protecting children
from unnecessary physical violence’ when no case has been made for equating the careful,
responsible and moderate use of a safe object with ‘physical violence’. There is no basis for assuming
that parents who use an ‘implement’ are acting in any more violent a manner than other parents who
lawfully smack with their hands. This appears to be another example of emotive language being
pressed into service where the argument is weak.

Social service departments in Scotland are already over-stretched and under-staffed. It is therefore
difficult to see how they could possibly cope with the increased workload that the proper enforcement
of such a law would involve. The involvement of social workers in good, stable families where the
children are not suffering any harm would result in fewer resources being available for children in
genuine need of protection. It makes much more sense to give priority to the thousands of children
who are living in chronic deprivation and are at times suffering from physical, mental, emotional and
sexual abuse. Likewise, police resources would be far better expended on addressing crime that is
actually causing harm people and their property.

 7. The proposals pose a serious threat to loving parents
We fail to see how the proposed measures will provide any additional protection to children from
abuse. Child abusers can be prosecuted under the current law. The parents most likely to fall foul of
the proposed measures are ordinary honest, decent, law-abiding, loving mothers and fathers who are
doing their best to bring up their children. Those placed most at risk by the proposals are not the child
abusers but parents who are not injuring or abusing their children at all.

Polls have consistently indicated that around 90% of parents use physical correction, and particularly
during the toddler years, when many parents believe it is particularly necessary and effective. It is
nothing short of an insult to suggest that they are all child abusers worthy of a criminal record. Many
parents are concerned that deprivation of an effective form of discipline during the toddler years will
lead to greater discipline problems later on. No smacking under three may mean far more smacking
over three than might otherwise have been the case. Such parents would have to act contrary to their
beliefs or face possible penalties.



The bottom line...
Family life is an extremely complex area to legislate for. Bringing up children is an art and not a
science. There are all kinds of areas where parents take a different view about what is best for
children. There are lively debates on the merits of bottle feeding v breastfeeding; on daycare v
mothercare, on children’s bedtimes, and what constitutes suitable TV viewing. It would be quite wrong
for the state to impose any particular view in these areas. The same priciple apples in the area of
discipline. ‘Ideal parenting’ is not something that can be decided by polls and surveys, nor by
parliamentary vote. Parents must be able to exercise their discretion and judgment. It is not the role of
the state to dictate to parents precisely how and when they may discipline their children. The state
should intervene in the family only to protect children from actual significant harm.

Notes
                                               
1 Scottish Executive News Release, 6 September 2001.
2 Professor H R Schaffer, Response 15 to the Consultation on the Physical Punishment of Children.
3 British Psychological Society: Psychologists and Social Services, Response 160 to the Consultation on the Physical Punishment of
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4 Scottish Justice Department Consultation: The Physical Punishment of Children in Scotland: Analysis of Responses. 47% considered it
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5 NSPCC public opinion snapshot, Physical punishment of children: Summary of findings, February 2002.
6 Elizabeth Cutting, ‘It Doesn’t Sort Anything! A report on the views of children and young people about the use of physical punishment’,

Save the Children, November 2001.
7 For example, the survey undertaken by the Scottish Parent Teacher Council (SPTC) in December 2001-January 2002. SPTC press release,

15 February 2002.
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SUBMISSION FROM THE YOUNG PEOPLE’S RIGHTS NETWORK (YPRN)

1. The Young People’s Rights Network is a coalition of organisations run and for children and
young people throughout England and Scotland. We have representatives from many young
people led organizations, including Article 12, Article 12 in Scotland, the British Youth
Council, UK Youth Parliament, National Black Youth Forum and others.

2. We are a campaigning network, and focus on issues relating to the rights of children and
young people as set out in the United Nations Convention on the Rights of the Child
(UNCRC). We promote and campaign for the fullest possible implementation of the UNCRC
and do so from a child’s perspective.

3. Among other specific campaigns, the Young People’s Rights Network strongly supports the
banning of all physical punishment against children under 18, the lowering of the voting age
and the creation of an independent and statutory Children’s Rights Commissioner for all
children.

4. In this evidence, we will respond to Part 7, Section 43 of the Bill which deals with the physical
punishment of children, as we have a specific interest in this part of the Bill

Responses to Part 7, Section 43

5. Firstly, the YPRN would like to congratulate the Scottish Parliament on looking carefully at
the issue of the physical punishment of children. It has previously been a subject which has
been neglected and about which the status quo has not, in any way, been properly
challenged. It proves that the devolution process in Scotland has been very successful and
that the Scottish Parliament is willing to tackle issues that Westminster will not.

6. In particular, the YPRN supports the Parliament’s aim to ban all corporal punishment of
children up until the age of 3 and to ban the shaking and of and blows around the head to all
children.

7. However, whilst congratulating the Parliament for taking a bold first step, the YPRN would
like to take this opportunity to urge the Parliament to do much more to protect children from
all forms of physical violence.

8. The YPRN believes that the Scottish Parliament will be sending out a very confusing signal
about the protection of children if it decides not to fully protect all children and young people
from physical punishment. The YPRN believes that, whilst young children need to be strongly
protected from physical violence because of their vulnerability, this is also the case for all
children. Violence against all children and young people – and in all forms – is damaging both
physically and mentally to all children. This is recognised in the case of adults, so how is it
possible to condone violence against children which, by definition, are more vulnerable to the
effects of physical punishment than adults?

9. Article 19 of the UNCRC states that:

“States Parties shall take all appropriate legislative, administrative, social and educational
measures to protect the child from all forms of physical or mental violence, injury or abuse,
neglect or negligent treatment, maltreatment or exploitation, including sexual abuse, while in
the care of parent(s), legal guardian(s) or any other person who has the care of the child.”

This Article clearly provides for the protection from physical punishment of all children. The
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YPRN would ask the Scottish Parliament to affirm its obligations under this Convention and
ban all physical punishment against children.

10. In addition to this, the YPRN strongly believes that the physical punishment of children is
absolutely ineffectual as a means of ‘discipline’. One of the arguments used by pro-smacking
people and organisations is that smacking and physical punishment teaches children what to
do and what not to do. This obviously is not the case. Smacking – it has been proven in very
many studies – not only harms the body of a child, but teaches them that violence is an
acceptable tool to use to make people do what you want them do. It teaches that we live in a
world where power imbalances are based upon size and that adults can do what they want to
children. The YPRN, therefore, calls on the Scottish Parliament to stand up for the right to
physical integrity for all children, in their best interests.

11. The YPRN would also like to draw the attention of the Parliament to 10 other countries
throughout the world where a ban on smacking is in place: Sweden, Austria Germany,
Norway, Denmark, Finland, Latvia, Croatia, Cyprus, and Israel. In all of these countries, bans
on smacking have consistently been shown to protect and promote children’s well-being.
Cases of abuse are much lower than in the UK. Scotland should follow this example and
make a real difference to children’s lives.

12. The YPRN would like to finish by saying these are the views of children and young people in
general. We are not adults fighting over the so-called ‘right’ to physically punish children; we
are the children that can be smacked. Smacking is inhuman, degrading and, most of all, an
indictment on the way that our society is organised. Once again, we urge the Scottish
Parliament to set an example to the rest of the UK and, indeed, the rest of the world, and ban
all forms of physical punishment against children of all ages.



SUBMISSION FROM CHILDREN ARE UNBEATABLE! CYMRU

´Sdim Curo Plant!
Children are Unbeatable! Cymru

Cynghrair o sefydliadau sy'n ceisio diwygio’r gyfraith i rhoi’r un amddiffyniad i blant ag sydd gan
oedolion rhag ymosodiad a hyrwyddo disgyblaeth gadarnhaol di-drais

An alliance of organisations seeking legal reform to give children the same protection
under the law on assault as adults and promoting positive non-violent discipline

‘Sdim Curo Plant!/Children are Unbeatable! Cymru was launched in September 2000 to co-ordinate
and promote the Welsh campaign to give children the same protection as adults under the law on assault,
and to promote positive, non-violent discipline.

We congratulate the Scottish Parliament on taking an important step forward in proposing to give under-
3s full protection from physical punishment.  The National Assembly for Wales recently also took a
significant independent step by introducing Regulations to prohibit childminders from hitting, shaking or
humiliating children in their care.  This differs from the English Regulations, which permit physical
punishment by Childminders if parents have given permission.

However, we are presently urging the Welsh Assembly, which has much more limited powers than the
Scottish Parliament, to come out in favour of a complete ban on the hitting of all children and to undertake
a campaign of Public Education to support parents in adopting other non-violent methods of disciplining
children.  We believe such a move would empower both children and their parents.

Similarly, we urge the Scottish Parliament to take this opportunity to go further than just banning physical
punishment of under 3s and to ban physical punishment of all children.  Hitting children of any age is
wrong – we see this as an issue of childrens’ right to respect and physical integrity.  Hitting children of any
age causes them damage and it is an ineffective form of punishment, based on creating fear, and which
gives out a message that might is right.  It encourages children and young people to believe that violence
is the accepted way to deal with conflict.

It has taken many years to change public opinion on the subject of violence against women and legal
prohibition played a key part in the shift in attitudes. Hitting children is part of the spectrum of domestic
violence and the same legal foundation of prohibition is necessary.  The law acts as an educational tool.

We feel your proposals give out a mixed message, which is confusing.  How can hitting some children be
right and hitting some wrong?  So we urge you to be bold.  The experience from the 10 countries where a
full ban is in place is that this is an issue where governments have to lead.  South Africa looks as if it will
be the next country to give children full protection.

A partial ban does not meet the requirements of Article 19 of the United Nations Convention on the Rights
of the Child which requires member States to protect children from ‘all forms of physical and mental
violence’ including from their parents and carers.  The U.K Government is a signatory to the Convention
and has been criticised for its failure to give children full legal protection.  In Wales the National Assembly
has committed itself to work within the principles of the U.N Convention and this is one of the many
reasons why we are urging them to distance themselves from the stance of Westminster.

So we now urge you, who are no longer bound by the decisions of the Westminster Parliament and have
the power to make law in the matter, to ban the physical punishment of all children in Scotland and to give
a lead to the whole U.K.

‘SDIM CURO PLANT!/CHILDREN ARE UNBEATABLE! CYMRU
April 2002





SUBMISSION FROM CHILDLINE SCOTLAND

ChildLine Scotland provides a confidential telephone counselling service for any child with any
problem, helping around 22 000 children and a small number of adults, each year in Scotland.
ChildLine Scotland also works in schools with children and young people and with professionals in a
range of settings.

This response will refer only to the part of the Criminal Justice (Scotland) Bill that relates to the
physical punishment of children (Part 7).

ChildLine Scotland hears from a great number of children and young people who have been
physically abused. In the year 2000/2001 over 1100 young callers identify concerns about being
physically abused as the main reason for calling ChildLine Scotland. There were also over 2300
children who spoke of physical violence as being the backdrop to their lives. Together these calls
made up around 15% of all calls to ChildLine Scotland in 2000/2001.

Many of these children and young people describe being kicked, hit with belts, thrown down stairs,
against furniture and burnt. Whilst the majority of the children are too fearful of reporting such
violence, many of these acts would under present legislation generally be seen as being illegal.
ChildLine Scotland welcomes the increased protection that the proposed legislation would afford
these children and young people by means of prohibiting the use of implements, blows to the head
and shaking.

Many of the children and young people who call ChildLine Scotland however describe being slapped,
spanked and hit, what is likely to be currently termed as ‘reasonable chastisement’. ChildLine
Scotland welcomes the Bill in so far as it prohibits the physical punishment of children under the age
of three. However, the children who call ChildLine Scotland are over this age and they too speak of
the pain, anger, confusion and fear that physical violence causes them:

“Anything I say, he hits me. It’s been going on for ages, I just want it to stop”.
“I’m afraid to do anything anymore. Dad tells me not to hit others, but he gets away with it all
the time.”

It is clear from the thousands of calls every year to ChildLine Scotland that children do not view
physical punishment as a constructive form of discipline. Indeed, children often become confused
about physical punishment being used as the solution to problems when it is used against them. The
negative emotional impact on children often far outweighs the physical impact.

ChildLine Scotland believes that all children should be afforded the same rights as adults in respect to
physical assault. The experience of other European countries demonstrates that such rights lead to a
decrease in the number of children affected by physical abuse. The right to be protected from all
forms of physical violence is also enshrined in the UN Convention of the Rights of the Child.

Parents and carers often need help in seeking alternative ways of disciplining their children. ChildLine
Scotland would support a public education campaign to assist parents to do this and views this as
vital if attitudes are to be changed and all children protected. We would also be keen to see the
increased teaching of parenting skills in schools.

In conclusion, from the evidence of the thousands of children who contact ChildLine Scotland, it is
clear that it is not in the best interests of children to be physically punished.

Anne Houston, Director ChildLine Scotland



SUBMISSION FROM THE CHILDREN’S RIGHTS ALLIANCE FOR ENGLAND

About us
The Children’s Rights Alliance for England (CRAE) promotes the fullest implementation of the UN
Convention on the Rights of the Child. We are a coalition of over 180 member organisations drawn mainly
from the voluntary sector. We carry out public policy advocacy; provide training to service providers and
to children and young people; and disseminate up-to-date information on all aspects of children’s human
rights.

Although CRAE's focus is England, we work with children's rights advocates in Scotland, Northern Ireland
and Wales to promote the human rights of all of the UK's 13.5 million children. One recent example of
collaboration is in the preparation of the NGO report for the pre-sessional meeting of the Committee on
the Rights of the Child in June this year (see below).

Clause 43 Criminal Justice (Scotland) Bill
CRAE welcomes Clause 43 of the Criminal Justice (Scotland) Bill as a major step towards protecting the
physical integrity and human dignity of all babies and children. We are delighted with the proposal to ban
hitting children with implements and absolutely support the prohibition of shaking and blows to the head.

It is clear that the law on reasonable chastisement is in serious breach of international human rights
standards. In particular, it violates children’s human rights under the Convention on the Rights of the
Child, especially Articles 2, 3, 6, 19 and 37(a). When the UK Government was last examined by the
Committee on the Rights of the Child – the international treaty monitoring body for the Convention on the
Rights of the Child – one of its principal subjects of concern was the legal defence of reasonable
chastisement.

Extract from Committee on the Rights of the Child’s concluding observations on the
United Kingdom, February 1995

The Committee is disturbed about the reports it has received on the physical and sexual
abuse of children. In this connection, the Committee is worried about the national legal
provisions dealing with reasonable chastisement within the family. The imprecise nature of
the expression of reasonable chastisement as contained in these legal provisions may pave
the way for it to be interpreted in a subjective and arbitrary manner. Thus, the Committee is
concerned that legislative and other measures relating to the physical integrity of children do
not appear to be compatible with the provisions and principles of the Convention, including
those of its articles 3, 19 and 37.

The second examination by the Committee on the Rights of the Child of the UK Government's record on
implementing the Convention takes place in September this year. The Scottish proposals should go some
way to reassure the Committee that the legal protection of babies and children is being taken seriously, at
least in some parts of the UK.

Concerns about Clause 43
While we welcome Clause 43, we inevitably have serious concerns about the ethical and logical basis of
only proposing to give toddlers under three full legal protection from assault.

Being hit is painful, dangerous and degrading for all children, not just for the smallest and weakest.

In 1998 the National Children’s Bureau and Save the Children published a consultation report1 on young
children's perspectives and experiences of smacking. When children were asked what it feels like to be
smacked they replied:

                                                
1 Willow, C. and Hyder, T. (1998) It hurts you inside. Children talking about smacking. National Children’s Bureau



‘it feels like someone banged you with a hammer' (5 year old girl)

‘it hurts and it's painful inside - it's like breaking your bones' (7 year old girl)

'[Children feel] grumpy and sad and also really upset inside' (5 year old girl)

'[It] hurts your feelings inside' (7 year old girl)

'…you feel you don’t like your parents anymore' (7 year old girl)

'it feels, you feel sort of as though you want to run away’ (7 year old girl)

'Sometimes may feel that inside like their tummy hurts' (5 year old boy)

'You 're hurt and it makes you cry [and] drips come out of your eyes' (5 year old girl)

Aside from the immediate hurt, research shows that hitting children affects their educational performance,
and is directly linked to youth crime. 2 Further, a survey of five to 15-year-olds in 1999 showed a
correlation between children who self-harm and levels of parental punishment: children who were
frequently punished were 53% more likely to self-harm than those seldom or occasionally punished. 3   

There is more than enough evidence of the short-term and long-term negative impact of hitting children.
But this question ultimately is about the status of babies and children, and whether we accept them as
worthy of fundamental human rights. No one else in society has to make a case for not being hit.

The legal defence of reasonable chastisement belongs in history books: 10 other countries have already
changed the law to fully protect their young citizens. We very much hope that Scotland can lead the way
in the UK. Granting all babies and children the same legal protection from assault as adults will greatly
reduce the hurt and suffering that is part of too many children’s lives. But the process of law reform should
also mark the beginning of a new status for babies and children, where adults will come closer to fully
respecting and cherishing them as fellow human beings.

April 2002
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3 Meltzer, H. et al (1999) Mental health of children and adolescents in Great Britain. National Statistics



SUBMISSION FROM CHURCHES NETWORK FOR NON-VIOLENCE

The Churches Network for Non-violence would like to congratulate the Committee on making
Scotland the first part of the UK to introduce legislation limiting physical punishment.  We
hope that that the Scottish Parliament will accept that the only just and safe way forward is to
protect all children.

Importantly, we wish to see any proposals meeting the UK’s obligations to protect children
fully and equally, just as a full ban is in place and working in ten other countries.

Limiting corporal punishment by age inevitably sends a message that smacking is condoned
for all but the youngest children; this undermines:

-All the valuable work of parenting and family groups, to promote and facilitate alternatives to
smacking.

-Child protection preventative initiatives.

-Promotion of positive parenting for children of all age groups which emphasises adults as
role models for behaviour.  Hitting is seen as a lesson in bad behaviour.

We WISH TO REGISTER OUR CONCERN ABOUT RELIGIOUS GROUPS AND PHYSICAL
PUNISHMENT

The members of the Churches Network for Non-violence are deeply concerned about the
effect on children’s human rights of the opinions and practices of minority religious groups
and individuals who condone physical punishment as part of Christian parenting. These
minority Christian groups and individuals clearly take their authority from the Bible’s Old
Testament book of Proverbs usually referred to as the Proverbs of Solomon.  Proverbs
contains a collection of archaic ’sayings’ or phrases of poetry of the day, which are not
attributable to the word of God.  Examples are:

"He who spares the rod hates his son…." (13:240.
"Foolishness is bound in the heart of a child; but correction shall drive it far from him" (22:15).
"Withhold not correction from the child: for if thou beatest him with the rod, he shall not die.
Thou shalt beat him with the rod, and deliver his soul from hell" (23;13-14).

These sayings were edited by some of Israel's first kings over a period of centuries and
completed in 180BC.  The churches network for non-violence believe it is morally indefensible
for religious groups to justify the use of corporal punishment for 21st Century children, based
on writings from 180BC.

We believe it is wrong and illogical to use Biblical texts to justify the physical punishment of
children, in the same way that wife beating, rape and slavery, all prevalent in Biblical times,
are unacceptable in the modern world.

Christians who advocate physical punishment rarely mention Jesus' views.  There is no
authority for physical punishment in the Gospels of the New Testament, which is the
foundation of Christianity.  Nowhere in the New testament does Jesus approve of the infliction
of pain upon children by the hand, the rod or any other such implement, nor does he ever
recommend any kind of physical punishment of children to any parent.

The Churches Network for Non-violence promotes a positive model of relationship between
adults and children, which Jesus went to such lengths to demonstrate in Matthew 21:15-17
and Matthew 19:13-15.



The Churches Network for Non-violence is a co-ordinating group of individuals from the
Church of England, United Reformed and Methodist Churches.  Backgrounds of individuals
include: social work, paediatrics, social responsibility, ordained ministry, child protection,
children’s advocacy, parenting education, public health, education.

We are supporters of the Children Are Unbeatable Alliance.



SUBMISSION FROM THE JOINT FAITHS ADVISORY BOARD ON CRIMINAL
JUSTICE

Thank you for the opportunity to comment on the Criminal Justice (Scotland) Bill.

The Joint Faiths Advisory Board on Criminal Justice (the Board) welcomes the introduction of the
Bill as a significant contribution to the development of Criminal Justice in Scotland.   In particular we
would offer the following comments:

Part 2 – Victims’ rights

The Board welcomes the measures introduced in the Bill in relation to victims’ rights. These
measures appear to express an increased awareness of the potentially very serious effect on the
psychological, social and physical well-being of a person who has become a victim of crime.   The
measures also make greater provision for the subsequent protection of victims of crime.   The
Board notes the above measures with approval as being consistent with natural justice.

Part 4 – Prisoners etc

Section 26 of the Bill makes provision for a substantial extension to the Parole Board’s existing
power to require Scottish Ministers to release prisoners on licence.    It appears to the Board that
this removes an unnecessary impediment to the work of the Parole Board without in any way
compromising the safety of the public, and as such it is welcome.

Part 6 – Non-custodial punishments

The Board believes that greater use needs to be made of non-custodial punishments both in view of
present pressure of prison accommodation, and in the light of (in the Board’s view) the questionable
appropriateness of custodial punishment in certain circumstances.   The measures introduced in the
Bill are welcome in so far as they remove a number of present anomalies without diminishing the
need for adequate supervision of offenders.   The Board would wish to see a continuing and far-
reaching debate on every aspect of non-custodial sentencing.

Part 7 – Children

The Board welcomes the establishment of pilot schemes to test the effectiveness of diverting 16 –
17 year old minor offenders away from the adult criminal justice system to the children’s hearing
system where appropriate.  In this connection the Board would wish to highlight its concern about
the effective working of Children’s Panels.   Much of this concern is admittedly anecdotal in origin
and the Board is currently working to achieve a more objective assessment of the present situation.

There appear to be no changes introduced in the Bill regarding the spiritual and pastoral care of
prisoners.   The Board would take this opportunity to express its concern that in an increasingly
multi-cultural and multi-faith society the rights of religious minorities are properly safe-guarded, and
that in our thinking about this numbers are not equated with importance.

Yours faithfully

John K Thomson
Administration Secretary



SUBMISSION FROM WAVE LIMITED

This e-mail is in support of the Executive’s proposal to ban all corporate punishment for children up to
their third birthday, and to ban use of all implements, shaking and blows round the head for all
children.

We would like to bring to your attention the conclusions of a study by Dr Elizabeth Thompson
Gershoff of Arizona State University, which is relevant to your proposal [A copy of the summary of the
findings is available to consult from the Clerks]. Dr Gershoff has conducted a "meta-analysis", pulling
together the findings from 84 international studies on corporal punishment, involving nearly 40,000
subjects. The studies were chosen from academic journals, books and unpublished dissertations on
the basis of their ability to shed light on the actual effects of corporal punishment, as opposed to
people’s opinions about it.

A striking aspect of her review is the consistency of findings. 96% of studies found harmful
correlations with corporal punishment, including greater probability of suffering child abuse; greater
childhood and adult aggressiveness; increased criminal and anti-social behaviour in childhood and
adulthood; decreases in children’s inner morality; impaired mental health; and increased abuse of
their children or spouses when punished individuals become adults. A poignant effect for parents who
mean well in using corporal punishment is the loss of quality of relationship with their child.

GeorgeHosking
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SUBMISSION FROM COMMUNITY PRACTITIONERS & HEALTH VISITORS
ASSOCIATION

In responding to this document there has been:
• Discussion widely with members of the parenting and family support interest group and other health
visiting and school nursing colleagues.
• Requested feedback on the consultation document.
• Attendance at EPOCH alliance meeting to discuss responses to consultation document.
• Requested feedback from the CPHVA membership via the Journal, article is due to be published.

We feel the Executive has not gone far enough as it appears to condone ’reasonable’ physical
punishment against one the most vulnerable groups within our society. There is also broad scope in
an individual definition of what may considered ‘reasonable’. Surely any physical attack against anyone
within society cannot be deemed ‘reasonable’.

The way the consultation is framed also causes great debate. Many feel that the consultation
document was deeply unsatisfactory, allowing for only limited response because the options for
discussion were themselves limited. Simply answering 'yes' or 'no' would not fully reflect our view or
position.

Therefore, the consensus is that, in order to minimise confusion over the options and to make the
position of the CPHVA clear each answer will begin with the agreed preface.

'In registering our detailed response to this question, we want it recorded that:
• We do not support any approach which condones physical punishment.
• We believe that children deserve the same protection under the law on assaults as adult.'

All of those consulted were in agreement with this stance, with the exception of one health visitor who
believed in the parents right to smack their child. It was interesting that several health visitors had
recently changed their minds after discussion. All were aware that parents smack their children and
that criminalising it would be impossible to enforce. However, the alliance states that the way the law
works with adults, small misdemeanours are not prosecuted. A prohibition of smacking would
encourage parents to seek other ways of managing children and parenting education and support
would fill the void.

The Executive must take a courageous stand with the long-term view in sight, and not merely be
seeking a vote catching bias. The Executive must embrace a view of zero tolerance to violence and
demonstrate a determination to turn the tide within society. This will demand that parents will need to
consider alternatives in disciplining their children and will need acknowledgement that education may
be beneficial and support required. In view of the E.U. legislation and U.N. Convention, if the Scottish
Executive does not uphold a 'no physical punishment'  policy it will potentially be held to ridicule.

The consultation states that it is following public opinion with its proposals. However, the Scottish
Executive has the potential to be an exemplar to others and should lead public opinion as it has in
other areas of family support policies.

Question 1: Do you agree with the Scottish executive that parents should continue to be
allowed to use reasonable physical punishment?

In registering our detailed response to this question, we want it recorded that:
• We do not support any approach which condones physical punishment.
• We believe that children deserve the same protection under the law on assaults as adult.

The primary responsibility for a  health visitor is for the child, and being an advocate, for a voice that is
not often heard. If it is not lawful to hit an adult why should it be lawful for a child to be hit? If the
Executive can give a reasonable response to that question we would be pleased to hear it. Corporal
punishment of children breaches fundamental human rights principles; the right of everyone to respect



for their human dignity and their physical integrity and to equal protection under the law. The CPHVA
cannot understand why allowance should be made for parents to hit their children. the more this was
discussed, the harder it was to make sense of and the stronger our conviction that it is an illogical
option.

This approach does not support parents or help protect children as it does not provide any guidance to
parents and thus does not contribute to protection, promotion, prevention.

It is the view of the CPHVA, that no form of physical punishment of children should be capable of
being defended as reasonable. Hitting people does not become reasonable because the people
concerned are smaller or younger.

More than a century ago similar legal defences were used to justify physical punishment of wives and
servants. This is unthinkable today and the Executive is continuing to tackle this throughout the work
of the Partnership on Domestic Violence and other cross-cutting policies. In removing these
disreputable ‘rights’ of husbands and masters, there was no attempt to define ‘acceptable’ or
‘reasonable’ hitting. Why then should it be more acceptable or reasonable to have a legal defence of
violence to children?

The concept of reasonable chastisement has no place in a society or within a Scottish Executive ethos
which claims to view children as independent individuals, holders of human rights alongside other
individuals.

It beggars the imagination, and contradicts humanity, that children, who are smaller and more
vulnerable than the rest of us, should have less protection from being hit than adults

Lousie Sylwander, Swedish Children's Ombudsperson, states that this is the exact position of the
Swedish government 5 years before they made smacking unlawful 20 years ago. So perhaps this
consultation could in some small way be seen as a positive step towards change.

Question 2: Do you agree with the Scottish Executive proposals set out below?

Proposal 1:  The law should make it clear that physical punishment which constitutes
’inhuman and degrading treatment’ can never be justified as ’reasonable chastisement’.

Proposal 2: The law should explicitly set out that, in considering whether or not physical
punishment of a child constitutes ’reasonable chastisement’ a Court should have regard to:

a. The nature and context of the treatment;
b. The duration;
c. Its physical and mental effects; and in some instances;
d. The sex, age and state of health of the victim.

In registering our detailed response to this question, we want it recorded that:
• We do not support any approach which condones physical punishment.
• We believe that children deserve the same protection under the law on assaults as adult.

We believe that ALL instances, ALL these factors should be taken into consideration, in addition to,
the vulnerability of the child. Other approaches taken by the parent should also be considered, as well
as the child's understanding of what they had done wrong and why they were being punished. The
seriousness of the child's misdemeanour should also be considered in relation to the severity of the
punishment. There should also be a full psychological assessment carried out on the child, to
ascertain the mental effects of punishment.

What about physical punishment which causes or risks causing injury to mouth, nose, teeth, genitals
and other erogenous zones, fingers, toes, central nervous system, heart, lungs, kidneys and so on?
What about punishment which causes or risks causing injury, discomfort or pain lasting more that a
short time? What about punishment that causes psychological harm - bedwetting, loss of confidence
and self-esteem, anxiety attacks, etc.



Is the Executive actually asking for society to sanction or condone any action, chastisement/
punishment which may potentially cause injury of a child as ‘reasonable’?

This approach does not support parents or help protect children as it does not provide any guidance to
parents and thus does not contribute to protection, promotion, prevention.

Question 3: What, if any factors should the law require a Court to consider when determing
whether the physical punishment of a child constitutes ’reasonable chastisement’, over and
above those factors set out in para 5.4?

In registering our detailed response to this question, we want it recorded that:
• We do not support any approach which condones physical punishment.
• We believe that children deserve the same protection under the law on assaults as adult.

Multiple factors should be taken into consideration, including the vulnerability of the child. Other
approaches taken by the parent should be considered, as well as the child's understanding of what
they had done wrong and why they were being punished. The seriousness of the childs misdemeanour
should also be considered in relation to the severity of the punishment. There should also be a full
psychological assessment carried out on the child, to ascertain the mental effects of punishment.

We do not believe that requiring Courts to consider any checklist of ‘factors’ - no matter how long- will
help protect children or to support parents. This approach is short sighted, provides no guidance to
parents and thus does not contribute to prevention.

If the Executive proceeds with an assumption of 'reasonable' chastisement, it is possible that by
drawing the line in the law as to what physical punishment of children is acceptable, that it will be less
likely that cases for assault (e.g. As noted below) will go unchallenged, because social and health
services and police will hesitate to interfere with anything that is not clearly above the line. Surely the
Scottish Executive does not wish to grant adults in such cases a feeling of greater immunity from legal
challenge as a result of this proposed reform.

� Father who repeatedly smacked his 8 year old daughters naked bottom in a dentists waiting room
for refusing to go to the dentists (all papers, summer 1999)
� Man who slapped a 2 year old boy, accidentally catching his head, knocking him over and causing
a leg fracture (Western Gazette 27/5/99)
� Mothers boyfriend who slapped a 4 year old twice in the face, causing bruising. (Rhyll & Prestatyn
Visitor, 26/2/99)
� Man who smacked a 19 day old baby (Glamorgan Gazette, 29/8/99)
� Repeated slapping of a 7 year old (Glasgow Herald, 5/8/99)
� Smacking a 3 year olds bottom, leaving bottom (Fenland Citizen. 15/9/99)

This list could go on.......

The CPHVA do not consider that the above cases constitutes trivial smacking. However, arguably
many of the above assaults, would not have occurred in the first place if it was well known that
smacking was unlawful. None of them would have required the cost of prosecution to rove that the
punishment was unlawful. The authorities would thus have been able to persuade the adults the adults
to accept help or to support them without recourse to prosecution. With total abolition of physical
punishment to children, there would not only be fewer prosecutions but also less cruelty to children.

Question 4: Are there any forms of physical punishment which should never be capable of
being considered as ’reasonable’? Specifically, should the law state that any of the following
can never be considered as reasonable:

a. Blows to the head (risking injuries to the brain, eyes and ears)?
b. Shaking children? (risking injures to the brain)?
c. Using implements (e.g. canes, slippers, belts)?
d. The physical punishment of very young children (and if so, of what age)?



In registering our detailed response to this question, we want it recorded that:
• We do not support any approach which condones physical punishment.
• We believe that children deserve the same protection under the law on assaults as adult.

No forms of physical should be capable of being defended as reasonable. We believe that the
Executive should be leading the public away from the use of physical punishment, as it is doing with
its domestic violence policy.

The governments quoted opinion poll shows that 76% of respondents support banning smacking of
under two year olds. Overwhelming public opinion supports that none of the options presented in this
proposal would ever be considered ‘reasonable’, but also of no smacking which leaves bruises or
marks lasting more than a short time. The Alliance MORI poll indicates that if parents can be
reassured that there will not be prosecutions for ‘trivial smacks’ they would overwhelmingly support
giving children the same protections as adults under the law on assault.

The law should state that, the use of ANY implement in relation to physical punishment should never
be capable of being defended as reasonable. Successive opinion polls have shown that the public do
not favour the use of implements to punish children. In addition, to slippers, belts and canes the law
should also include the use of fists, teeth, forced ingestion and feet as indefensible.

Health visitors are, on a daily basis, acutely aware of the difficulties defining physical child abuse,
without clearly defined boundaries from the law. There are too many grey areas about hitting children
and abuse of children as in the case of 'Av U.K.'. The law should state clearly that hitting children is
unlawful and make it easier to protect vulnerable children.

It is impossible to compile a list that shows where a child will be most damaged if hit. All areas on a
child can be potentially damaged when hit. There is no way to determine the force of the blow and the
amount of damage that could occur when a much larger adult hits a small child. Hitting a child can
also cause mental and emotional injuries, which are similarly damaging to the child. Children are a
vulnerable group and deserve to be protected in a modern society by the law.

Question 5: Who should be able to administer ’reasonable chastisement’? Should it be:

a. Only those with parental responsibilities and rights under the Children (Scotland) Act 
1995.?

b. As now, all those acting on behalf of parents in looking after children (except in 
settings where physical punishment has been outlawed)?

c. All those acting on behalf of parents, but only if they have been given explicit 
permission to physically punish the child?

In registering our detailed response to this question, we want it recorded that:
• We do not support any approach which condones physical punishment.
• We believe that children deserve the same protection under the law on assaults as adult.

We believe that a defence should only be available to parents with parental responsibility as defined
under the Children (Scotland) Act 1995. This is particularly relevant as research shows that
perpetrators of abuse are often adults in the child's household without parental responsibility.

The proposal does not take into account the 1995 formal recognition of the United Nations committee
on the Rights of the Child (Human Rights Treaty Body for the U.N. Convention on the Rights of the
Child), that the UK should prohibit all corporal punishment.

Question 6: Should there be a ban on corporal punishment in childcare centres, by
childminders and in non-publicly funded pre-school centres?

In registering our detailed response to this question, we want it recorded that:
• We do not support any approach which condones physical punishment.
• We believe that children deserve the same protection under the law on assaults as adult.



Yes there should be a ban throughout the childcare system. The proposal must take into account the
1995 formal recognition of the United Nations committee on the Rights of the Child (Human Rights
Treaty Body for the U.N. Convention on the Rights of the Child), that the UK should prohibit all
corporal punishment.



SUBMISSION FROM WAVE TRUST

WAVE Trust is an international educational charity, working to reduce violence and child
abuse in our society by identifying the root causes of violent behaviour, finding the most
effective methods known, worldwide, to address these root causes, and then spreading
knowledge of these effective methods.

WAVE Trust is advised by an International Panel of Expert Advisors, which includes many of
the world’s leading researchers and academics in the fields of the origins of violent behaviour,
conduct disorder in children, and effective interventions. Details of this panel may be found on
WAVE’s web site at http://wwwave.org/advisers

WAVE has carried out a 4-year study of the root causes of violent behaviour. As a result of
our findings (see below) WAVE Trust offers the strongest possible support to the proposals of
the Scottish Executive, to ban smacking of children under the age of 3, and to ban use of all
implements, shaking and blows to the head.

At the end of 3-years of in-depth review of international research on the root causes of
violence, we concluded that violent behaviour is learned very young, mainly through harsh
and power-assertive punishment by parents. Improving parenting skills may be the way to
prevent it. A great deal of severe child abuse is described as a slap or a tap by abusing
parents. Child abuse is usually the end of a continuum that began with "punishment". NSPCC
reports show that frequent punishments by parents include shaking, throwing, freezing baths,
pulling hair, biting, scalding and the Chinese burn. Three quarters of babies are hit before
they are one year old.

One striking piece of research to emerge was a meta-analysis of 84 international studies on
the effects of corporal punishment, involving nearly 40,000 subjects. 96% of the studies found
harmful correlations with corporal punishment. Those statistically significant included greater
probability of suffering child abuse; greater childhood and adult aggressiveness; increased
criminal and anti-social behaviour in childhood and adulthood; decreases in children’s inner
morality; impaired mental health; and increased abuse of their children or spouses when the
punished individuals become adults.

While these analyses show correlations, the researcher’s work proceeds via theory, logic and
long-term evidence to argue that the relationships are causal. This is borne out by WAVE’s
research also. The answer is not to be soft on children – absence of discipline is also harmful
– but to use firm, non-violent discipline.

Despite these findings, in this country a majority of people still favour permitting parents to
smack children. When parents who abuse children are asked why they do so, they do not
describe their behaviour as abuse but as discipline – usually “for their own good”. In practice
the judgements they make of the age appropriate behaviour of their child are quite faulty – the
parents believe a 2-year old child is capable of acting and thinking like a 3-year old, and
smack him or her when he or she does not respond as they expect. Frequently when this fails
to produce a reaction (because the child is too young to understand, other than that it is
suffering pain and experiencing fear) the parents’ response is to use even harsher
punishment in a futile attempt to produce the result they want. Many of the more publicly
known cases of child abuse have arisen simply from parents beginning with a simple tap, then
escalating and escalating as they do not know what else to do.

While we support the Scottish Executive’s proposals, it is not enough simply to withdraw the
right to smack under-3-year olds without helping parents know what to do.

WAVE calls for a national campaign to improve parenting skills. Parent training should be
made available to all teenagers, before they become parents, to all pregnant women and their
partners, and then for all parents (especially those with children under three), not just those
whose children are most at risk. Such a programme would be both an investment in the
quality of life of tomorrow's children and a major contribution to creating a world with less
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violence. It still leaves all the other causes, such as poverty and poor housing, to be dealt
with: these need not be alternatives in a caring, loving society.

In the fourth year of our research review we looked in greater depth at the first 3 years of life.
This focus was triggered by the powerful results of the Dunedin Study, which showed that
nurses could identify future violent criminals 18 years in advance, simply by observing them at
play when aged 3. Other studies bear out this striking conclusion.

Violent personalities are often laid down by ages two or three. Studies consistently show that
aggression and violence are stable character traits, and the earlier aggression is established,
the worse the long-term outcome tends to be. Male aggressive behaviour is highly stable as
early as age two: 76% of aggressive 2-year-olds are also very aggressive aged 5. The trait
then becomes even more stable. If society wishes to discourage aggression in schoolchildren,
it should begin corrective action long before they come to school.

Harsh and power-assertive punishment play a major role in fomenting violent personalities.
This is especially true in the first three years, during which the infant brain multiplies by 20 the
number of synapses, or connections, that it had at birth, in a phenomenal feat of learning.
These fast-growing brains are delicate instruments, much affected by abuse or neglect. The
brains of abused children are significantly smaller than those of non-abused children. The
limbic system (which governs emotions) is 20-30% smaller and tends to have fewer
synapses. Similarly, the hippocampus (responsible for memory) is also smaller. There is also
increased activity in the locus coeruleus (responsible for hair-trigger alert), as one might
expect in a child growing under the permanent threat of sudden violence.

A new insight (to WAVE at least) was the importance of attunement between mother (or
carer) and baby in the first 12-18 months of life. Studies show the great value babies gain
from parenting which is warm and responsive to their rhythms, preferences and moods, in
which the parents use rocking, holding, touching, feeding and gazing to create "attunement"
between themselves and the baby, reinforcing positive emotional responses and developing
empathy in the child. Sadly, for many parents this either does not come naturally, or is
disrupted by post-natal depression, domestic violence or other severe stresses. Studies have
found that low maternal responsiveness at 10-12 months predicts aggression, non-
compliance and temper tantrums at eighteen months, lower compliance, attention-getting and
hitting at two years; problems with other children at three years and fighting and stealing at six
years.

A crucial aspect of infant brain development is the concept of "critical windows of time".
Certain elements of human capability, such as vision, language and emotional development,
tend to occur in spurts during critical times. Emotional sensitivity and empathy apparently
develop in the first 18 months. If the child does not experience attunement, its emotional
development is retarded, and it may lack empathy altogether.

This has significant implications for the level of violent crime in society. A baby that is healthily
attached to its carer can regulate its emotions as it grows older because the cortex, the part of
the brain that exercises rational thought and control, has developed properly. But in the case
of the child whose life has been badly impacted, the cortex is underdeveloped. The damaged
child lacks an ‘emotional guardian.’ The result is unlocked violence in many people that
emerges as domestic violence and child abuse in later life.

WAVE is now focused on identifying effective methods of intervention to prevent the
development of violence. We have made significant progress with this. Further information
may be obtained from WAVE Trust, Cameron House, 61 Friends Road, Croydon, CR0 1ED,
Surrey

From the Trustees of WAVE Trust. The names and backgrounds of the Trustees may be
found on WAVE’s web site at http://wwwave.org/trustees.



SUBMISSION FROM THE WELLBEING CLINIC

We would like to register our support for the proposed changes in the law on hitting children.  We
believe that children, especially, should enjoy the same protection under the law as adults.  Children
need to be protected as they cannot defend them selves and unfortunately this involves being
protected from some parents.

It is important that the government takes the lead in this issue and, as has been shown in Sweden,
public opinion will follow this lead.

We welcome the proposed changes but would urge you to take them further and give children the
same rights as us all.

As psychotherapists and counsellors we often meet with the negative effects of physical abuse in our
work with our clients and this is one reason why we believe that our opinions on this matter should be
respected; we speak not just as private citizens but as concerned professionals.

Yours sincerely,

P Rogers
Jane Rogers
Dora Grebeuan
Kate Lewis
Delia Taylor Brook



SUBMISSION FROM THE BRIGHTON AND HOVE CHILDREN ARE UNBEATABLE
CAMPAIGN GROUP

We are writing in order to comment on the consideration by the Scottish Parliament of legislative
proposals to ban all corporal punishment for children up to their 3rd birthday, and to ban the use of
implements, shaking and blows round the head for all children.

1. First, we would like to congratulate the Scottish Parliament for making this first UK move to
protect some children fully from all corporal punishment.

1. However, we feel strongly that the only just and safe way forward is to give all children equal
protection.

1. A full ban is in place in 10 other countries and whilst public opinion, in many cases, was initially
“anti”, working on that from a position of strength and offering parents and carers a high level of
support to fund, understand and use alternative methods of discipline, has proved hugely
successful in those countries.  We would like to see a full ban in the UK – why not Scotland first?
and resources used to offer support to parents/carers and information and education to the
general public.

1. The current proposals, whilst and excellent start, do not meet the UK’s human rights obligations to
protect all children equally.

5. Age based protection gives the message that its OK to hurt older children; any corporal
punishment is a lesson in bad behaviour.

The Brighton and Hove Children are Unbeatable Campaign Group works with many individual parents
and carers, childcare workers, teachers and other professionals, and representatives from a wide
range of local organisations – e.g. Brighton Unemployed Centre Families Project, Playlink, First Stop
Keeping Safe Project, Early Childhood Project – all attend meetings and work hard to promote the
aims of the Campaign and to support local people caring for and working with children.

26 April 2002
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SUBMISSION FROM NSPCC

Introduction
The NSPCC is a major charity working for the protection and safeguarding of children in
England, Wales and Northern Ireland.  We do not operate in Scotland, but we have noted with
great interest the proposals contained in the Criminal Justice (Scotland) Bill to reform the law
governing the physical chastisement of children.  It is on these elements of the Bill that we
wish to comment, and in particular to provide a child protection perspective.

We believe that the proposals to ban all corporal punishment for children up to their third
birthday, and to ban use of implements, shaking and blows round the head for all children
are bold and important steps towards according all children in the UK the same protection
under the laws on assault as those that are, rightly, taken for granted by adults.  We therefore
congratulate the Scottish Parliament on being the first UK jurisdiction to propose according
some children full protection from corporal punishment.

However, we believe that giving all children in their homes and in all other settings equal
protection under the law on assault is the only just, moral and safe way to clarify the law.  It is
also the only way to fulfil the UK’s obligation to protect all children fully and equally.  Partial
reform in this area risks sending a message to parents, children and to society at large that it
is acceptable to hit children once they reach the age of three.  Older children also need to be
treated with respect for their physical integrity, and parents of older children also need help
and advice on the benefits of using positive forms of parenting.

The aims of law reform
The imperative for legal reform is the right of children to physical integrity and to the same
protection as adults from assault. In addition, we see the purpose of law reform as:
To change attitudes and to stop people hitting and humiliating children;
To encourage those who are at risk of hitting or humiliating children to seek advice and
support to prevent them doing so;
To give an unambiguous message to children and adults that hitting people is wrong;
To provide a clear legal framework which promotes positive, non-violent relationships between
children and their parents and other carers, including positive, non-violent discipline;
To enable those working in child protection to deliver services within a clear legal framework
which does not condone any form of physical violence towards children;
To facilitate prosecution in those cases in which it is necessary and in the best interests of the
child concerned, taking into account all the child’s needs and his or her human rights.

A 2001 survey of 190 NSPCC child protection and family support staff1, who had on average
13 years’ professional experience, showed that:
88 per cent had been involved in one or more abuse or neglect cases where physical
punishment had been a factor in the child being placed on the child protection register
78 per cent thought that legal reform in this area would help their work
66 per cent felt that it would empower the public to take action on behalf of a child.

                                                     
1 NSPCC staff survey, December 2001
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Children’s attitudes

“A smack is parents trying to hit you, but instead of calling it a hit they call it a smack”
(seven-year-old girl)

“It feels like someone banged you with a hammer” (five-year-old girl)

Children’s opinions have often been absent from debates on physical punishment.  Adults are
quick to use their own memories of childhood: “It didn’t do me any harm…” but research
shows that it is easy to underestimate the effects of physical punishment on children
themselves.

 A 1998 UK study of five-to-seven-year-olds2 found that children generally felt that smacking is
wrong and painful and that the reason parents smack is because they are older and bigger.
The physical pain can be very strong:

“It feels like someone’s punched you or kicked you or something” (six-year-old boy)

Children in this survey defined smacking as “a very hard hit” or a “big hit that makes you
cry”. It also found that children’s attitudes to physical punishment reflected their own
experiences. If they had been smacked they expected others to be smacked. The children
generally felt that smacking is wrong and it hurts. They said the reason parents smack is
because they are older and bigger. Smacking does not enrich children’s relationships with
their parents, and may create anger and resentment.

In 1996 The National Commission of Enquiry into the Prevention of Child Abuse undertook a
survey3 that included a question to children about what they would most like to change about
adults. One of the top responses given was physical punishment.  Over two-thirds stated that
smacking does not help children behave better, whereas nine in ten believe that saying ‘Well
done!’ when children do the right thing does encourage good behaviour.

As in any relationship, the NSPCC believes it is important that the voices and opinions of
children are heard and respected in debates on physical punishment.

Public opinion
In February 2002 a MORI poll for the NSPCC found that the majority of respondents (914
adults in England and Wales) supported law reform:
58 per cent would support a change to the law provided that parents were not to be
prosecuted for so-called ‘trivial’ smacks;
Younger adults are most strongly in favour (70 per cent of 16-25 year olds; 71 per cent aged
25-34; 63 per cent aged 35-44);
Women (63 per cent) and people living in households with two or more children (68 per cent)
are most likely to support reform.

There was overwhelming support for the reforms proposed in Scotland:
97 per cent said parents should not be allowed to physically punish babies (under eighteen
months);
78 per cent said parents should not be allowed to physically punish toddlers (under three);
96 per cent said parents should not be allowed to use implements to punish children;
98 per cent said parents should not be allowed to hit children around the head.

Similar figures were found in a 1999 MORI poll for the Children are unbeatable! Alliance: 73
per cent supported a ban if parents were not to be prosecuted for so-called ‘trivial’ smacks, 89
per cent thought that hitting a child under one should not be allowed, 76 per cent thought

                                                     
2 Willow C and Hyder, T S (1998) It hurts you inside – Children talking about smacking. London: Save the Children
and National Children’s Bureau
3 Childhood Matters – Report of the National Commission of Inquiry into the Prevention of Child Abuse, Volume 1
(1996). London: The Stationery Office
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children under two should not be smacked, and 93 per cent thought parents should not be
allowed to hit children with implements.

The need to lead public opinion – international experience
The evidence from other countries where legal reform in this area has been introduced shows
that governments have had to lead public opinion rather than being led by it. When physical
punishment was outlawed in Sweden in 1979 the majority of people opposed the ban. Today,
attitudes have changed and the majority of Swedes reject the use of physical punishment.4

Ten countries have now outlawed all forms of corporal punishment of children - Austria,
Croatia, Cyprus, Denmark, Finland, Germany, Israel, Latvia, Norway and Sweden. None of
these countries has introduced reform in response to popular demand. However, the change
in the law, in conjunction with public education, has contributed to an important cultural shift in
attitudes towards physical punishment and towards children.

The need for public education
The NSPCC believes that legal reform on physical punishment must be accompanied by well-
resourced, sustained and comprehensive support and education for parents on the techniques
and benefits of positive parenting.

In Sweden the Government undertook large-scale public education campaigns to publicise the
new law.  Information was even printed on milk cartons, and a leaflet - Can you bring up
children successfully without smacking and spanking? - was translated into several languages
and sent to every household.  Germany banned the use of physical punishment very recently,
in 2000, and is just completing its first evaluation of its impact on public attitudes.  Public
education has focused on the need to respect children as fellow human beings who deserve
the same human rights as adults.

Summary
The NSPCC believes that according children equal protection with adults under the laws on
assault would not only fulfil human rights obligations to children, but would also contribute to a
major shift in attitudes to children, to child-rearing and to the acceptability of violence in
society.  We commend the proposed reforms in Scotland as an important first step in this
process, and urge the Parliament to consider extending protection from all types of physical
punishment to all children.

                                                     
4 For more information on the effects of Sweden’s ban see Save the Children’s research at
http://www.endcorporalpunishment.org/pages/pdfs/GenerationwithoutSmacking.pdf



SUBMISSION FROM CHILDREN 1ST

Over 100 Years of Protecting Children and Supporting Parents

‘I’m at my wit’s end.  My son is out of control.  It’s like he’s in charge of me.  I don’t know what to do – I
smack him but it doesn’t work and it makes me feel worse.’

This is typical of what we hear at CHILDREN 1ST both from parents at our centres but also parents
who phone ParentLine Scotland our free helpline.

Being a parent isn’t easy and we do not want to make their job any harder.  But we know through our
work that when parents are given alternatives to smacking everybody feels better and the parent child
relationship improves.

Since the 1937 Children and Young Persons (Scotland) Act setting out the defence of reasonable
chastisement was introduced, we have been campaigning for the removal of the defence.  Why?
Because our inspectors saw the harsh realities of children’s everyday lives and the damage that
physical violence did to children both physically and mentally.

CHILDREN 1ST had inspectors from 1884 to the 1970s.  It is shocking that in the 21st century we are
still debating how hard you can hit a child, how often, what with and at what age.

CHILDREN 1ST believes that the only way to protect all children is to have a total ban on hitting
children.  However we welcome the Scottish Executive taking this brave first step forward to a fairer
and kinder world for children.

We are concerned that those who suggest that a parent will be prosecuted for tapping a child on the
hand have hijacked this debate which is ultimately about children’s welfare.   It is imperative that our
decision-makers do not allow this smokescreen to obscure the principled reform of law to give children
the same right to protection from assaults as adults.

Permitting adults to hit children under the guise of "reasonable chastisement" disregards children's
human rights, perpetuates violence such as bullying at school, and is inconsistent with a modern
democracy.

Children do need boundaries so the Justice 2 Committee should encourage the Scottish Executive to
launch a public information campaign on positive non-violent discipline so that adults learn to stop
hitting children. There is a huge range of materials available, as hitting children has been made illegal
in 9 European countries such as Croatia, Cyprus and Germany.   Sweden became the first country to
ban smacking in 1979 and now only 6 per cent of Swedes under the age of 35 support smacking.

Research on Parents’ Views

The core objective of the Bill is the protection of vulnerable babies, toddlers, and children from
physical abuse. The Scottish Executive is clearly listening to parents’ views on physical punishment.
Rigorous Mori polls have revealed parents to be overwhelmingly supportive of legislation where there
would be no prosecution for trivial offences.

For over 100 years CHILDREN 1ST, the Royal Scottish Society for Prevention of Cruelty to
Children, has been working to give every child in Scotland a safe and secure childhood.

In our projects throughout Scotland, CHILDREN 1ST supports families under stress, protects
children from harm and neglect, helps them recover from abuse and promotes children’s rights and
interests.

CHILDREN 1ST has strong public support throughout Scotland, with over a 1000 volunteers.  We
raise over eighty per cent of our income through voluntary donations from businesses, trusts and
the public.



• Mori polls in 1998 and 1999 found 73% of adults would support a ban, given that assurance.

• A Mori poll commissioned by our sister organisation, the NSPCC in February 2002 found that
97% of adults said parents should not be allowed to physically punish babies up to 18 months
old.  98% saying parents should not be allowed to hit children round the head, and 96%
saying parents should not be allowed to use implements.  78% were against parents being
allowed to hit toddlers under three.

The practical experience of Sweden is instructive.  In Sweden, where there has been a ban on hitting
children for 20 years, not one single parent has been prosecuted for a trivial offence, and there is
absolutely no intention to do so here.  The Committee should recommend that draft guidance to
Procurators Fiscal be published to reassure parents on this point.

The Bill’s Message

The Criminal Justice (Scotland) Bill makes provision for:

� Removal of the defence of ’reasonable chastisement’ if a carer hits a child under three.  The child
therefore has the same protection from assault as an adult;

� Permits the defence of reasonable chastisement when an adult hits a child aged three and over;
� Removes the defence of ’reasonable chastisement’ if a carer hits a child, of any age, with an

implement;
� Removes the defence of ’reasonable chastisement’ if a carer inflicts blows to the head or shakes a

child of any age.

The problem is that the Bill continues the practical and legal confusion in trying to define an ’acceptable’
level of violence towards children.   We all know it is a criminal assault to hit an adult but the Bill will make
it lawful for a parent to hit a child aged 3 and over.  It will continue to make it difficult to prosecute people
for child abuse. By removing the defence of ’reasonable chastisement’ a clear message is delivered to
all carers ’it is no more acceptable to hit a child than to hit another adult or an animal.

Hitting Children is Common

We must not underestimate the frequency and severity of the hitting of children in Scotland:

� 33,000 children were referred to the Scottish Children’s Reporter Administration last year, with
28,000 of these being care and protection cases.  This translates to the equivalent of more
than the entire primary school population of Edinburgh suffering or being at risk from harm. (April
2002)

� Government sponsored research tells us that children get smacked a lot in the UK today.  Three-
quarters of a large sample of mothers admitted they had already smacked their baby by the age of
one (some smacking babies daily or more often, and one in seven smacking with "moderate
severity"). ("A Community Study of Physical Violence to Children in the Home and Associated
Variables", Marjorie A. Smith, Thomas Coram Research Unit, London)

� In families in which both parents were interviewed, over a third of children (35%) were hit weekly
or more often by either or both parents.  And in these families, a fifth of the children had been hit
with an implement, and over a third punished "severely". (Physical Punishment of Children in Two
Parent Families", Gavin Nobes and Marjorie Smith, Clinical Child Psychology and Psychiatry 1997
pages 271 - 281)

Parents are all different but those who hit tend to hit more often and more harshly.   "Understanding
Child Abuse" (David N Jones, John Pickett, Margaret R Oates and Peter Barbor. Macmillan Education,
2nd Edition 1987) is a standard handbook for social workers.  It states that it is "very noticeable that
parents who injure their children, at whatever age and however seriously, more often than not relate
the event to a concept of punishment, even when they accept that they went 'too far" (p 27).

Our sister organisation the NSPCC carried out a survey child protection and family support staff (each
had an average of 13 years experience in child protection and they were asked to respond from their



entire professional experience and not just from their years with the NSPCC) in December 2001.  The
survey found that, of the 190 respondents:

• 78 % thought a law to protect children from being hit would help their work.

• 70% agreed that "the existence of ’reasonable chastisement’ in law sends a message to
abusive and potentially abusive parents that persistent and harsh physical punishment is
acceptable."

• 88% had been involved in one or more abuse or neglect cases where physical punishment
had been a factor in the child being placed on the child protection register.

Child protection workers know the damage caused to children.  The consequences are many but one
result is clear - violence leads to more violence.

Alternatives to Hitting do Work

At CHILDREN 1ST we know that most parents do not want to hit but they do not know what else to do.
Our helpline, ParentLine Scotland has received over 26,000 calls since opening in March 1999.  The
top call remains consistent - calls from parents about the behaviour of their children and teenagers.
Some of these calls are about very serious problems such as drug abuse and criminal activities.  But
the vast majority are about how to set boundaries and how to discipline children.

 CHILDREN 1ST also runs Family Support Projects that help parents to improve their relationship with
their children, to develop their parenting skills to manage the sometimes difficult behaviour of their
children and to re-discover the fun in the relationship with their child.

Alan who has two children aged 8 and 10 talks about what he gained from attending a parenting group
at one of our centres.

‘In the group we talked about how to bring up your kids.  Things have changed from years ago.  You just
can’t hit them all the time.   There are different ways of disciplining ways that seem to work.  It’s important
to understand how to cope with kids.  In the group listening to people’s ideas I learnt different ways.

I’m at home with the kids.  And I’ve found ways to keep them occupied.  I’ve learnt how to control and
discipline them without using force.  I did things suggested in the group and now my son has stopped his
temper tantrums.’

Every parent who attends our groups talks about how their relationship with their children improves and
that their children are much happier.

Conclusion

Most law is about principle, and the purpose of legal reform is not to punish parents or increase state
interference in family life, but to send a clear signal that no level of violence towards children is socially
acceptable.  Not so long ago, domestic violence was considered acceptable but social attitudes change.

It is important to consider the wealth of our experience as well as our numerical strength when
considering this response.  The opinions expressed in this submission are the product of practical
experience, the promotion of ‘best practice’, adopting innovative and effective solutions to difficult
problems, research and comparative study such as of the Swedish and German experience.

Parenting is the most difficult job in the world and parents deserve our support.  However an adult's
'parental rights' stop when exercising those rights hurts children.  Children then deserve the protection
of the State.

We urge the members of Justice 2 to call for a ban on the physical punishment of all children and for a
public information campaign on positive, non-violent discipline.  Nonetheless we do welcome the
Scottish Executive's brave step as it sends out a clear and important message: that adults should
learn to stop hitting children!
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SUBMISSION FROM CHILDREN ARE UNBEATABLE! SCOTLAND

An alliance of organisations and individuals seeking legal reform to give children the same protection
under the law on assault as adults and promoting positive, non-violent discipline.

A female is taken to her GP covered in bruises - on her upper right arm, on her lower left arm, on the
calf of her left leg and on the thigh of her right leg.  In addition her jaw is swollen from where the male
has delivered a "measured blow in her own interests".  The female is distressed.  No prosecution is
forthcoming because the male is the father and the female is the daughter and he argues reasonable
chastisement, as she is "a very naughty girl".  If the man and women were adult partners then the law
would intervene.  Twenty years ago, however, society would have ignored the situation dismissing it
as a ’domestic’ as the man has the right to discipline his wife.  It is now time that Scotland adopted the
same attitude to violence towards children!

Permitting adults to hit children under the guise of "reasonable chastisement" disregards children’s
human rights, perpetuates violence such as bullying at school, and is inconsistent with a modern
democracy. As the Justice 2 Committee considers this Bill, we urge you to adopt the principle that the
law in Scotland should offer the same protection from assault to children, as adults enjoy.

Children do need boundaries so the Justice 2 Committee should encourage the Scottish Executive to
launch, forthwith, a public information campaign on positive non-violent discipline so that adults learn
to stop hitting children. There is a huge range of materials available as hitting children has been made
illegal in 9 European countries such as Croatia, Cyprus and Germany.   Sweden became the first
country to ban smacking in 1979and now only 6 per cent of Swedes, under the age of 35, support
smacking.

Informed View of the Bill
The Children are unbeatable! Alliance welcomes Section 43 of the Criminal Justice (Scotland) Bill but
we remain convinced that the Bill should abolish the defence of ’reasonable chastisement’ to protect
all children.

The Scottish Executive has taken the lead on the matter and we welcome this first brave step. The core
objective of this section of the Bill is the protection of vulnerable babies, toddlers, and children from
physical abuse. The Scottish Executive is clearly listening to parents’ views on physical punishment.
Rigorous Mori polls have revealed parents to be overwhelmingly supportive of legislation where there
would be no prosecution for trivial offences.

• Mori polls in 1998 and 1999 found 73% of adults would support a ban, given that assurance.

• A Mori poll commissioned by the NSPCC in February 2002 found that 97% of adults said
parents should not be allowed to physically punish babies up to 18 months old.  98% saying
parents should not be allowed to hit children round the head, and 96% saying parents should
not be allowed to use implements.  78% were against parents being allowed to hit toddlers
under three.

The practical experience of Sweden is instructive.  In Sweden, where there has been a ban on hitting
children for 20 years, not one single parent has been prosecuted for a trivial offence, and there is
absolutely no intention to do so here.  The Committee should recommend that draft guidance to
Procurators Fiscal be published to reassure parents on this point.

The Bill’s Message
Section 43 of the Criminal Justice (Scotland) Bill makes provision for:

� Removal of the defence of ’reasonable chastisement’ if a carer hits a child under three.  The child
therefore has the same protection from assault as an adult;

� Permits the defence of ’reasonable chastisement’ when an adult hits a child aged three and over;
� Removes the defence of ’reasonable chastisement’ if a carer hits a child, of any age, with an

implement;
� Removes the defence of ’reasonable chastisement’ if a carer inflicts blows to the head or shakes a

child of any age.
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The problem is that the Bill continues the practical and legal confusion in trying to define an ’acceptable’
level of violence towards children.   We all know it is a criminal assault to hit an adult but the Bill will make
it lawful for a parent to hit a child aged 3 and over.  It will continue to make it difficult to prosecute people
for child abuse. By completely removing the defence of ’reasonable chastisement’ a clear message is
delivered to all carers ’it is no more acceptable to hit a child than to hit another adult or an animal.

Hitting Children is Common
We cannot underestimate the frequency and severity of the hitting of children in Scotland:

� 33,000 children were referred to the Scottish Children’s Reporter Administration last year, with
28,000 of these being care and protection cases.  This translates to the equivalent of more
than the entire primary school population of Edinburgh suffering or being at risk from harm. (April
2002)

� Government sponsored research tells us that children get smacked a lot in the UK today.  Three-
quarters of a large sample of mothers admitted they had already smacked their baby by the age of
one (some smacking babies daily or more often, and one in seven smacking with "moderate
severity"). ("A Community Study of Physical Violence to Children in the Home and Associated
Variables", Marjorie A. Smith, Thomas Coram Research Unit, London)

� In families in which both parents were interviewed, over a third of children (35%) were hit weekly
or more often by either or both parents.  And in these families, a fifth of the children had been hit
with an implement, and over a third punished "severely". (Physical Punishment of Children in Two
Parent Families", Gavin Nobes and Marjorie Smith, Clinical Child Psychology and Psychiatry 1997
pages 271 - 281)

Parents are all different but those who hit tend to hit more often and more harshly.   "Understanding
Child Abuse" (David N Jones, John Pickett, Margaret R Oates and Peter Barbor. Macmillan Education,
2nd Edition 1987) is a standard handbook for social workers.  It states that it is "very noticeable that
parents who injure their children, at whatever age and however seriously, more often than not relate
the event to a concept of punishment, even when they accept that they went 'too far" (p 27).

This professional opinion is reinforced by a survey of NSPCC child protection and family support staff
(each had an average of 13 years experience in child protection and they were asked to respond from
their entire professional experience and not just from their years with the NSPCC) in December 2001.
The survey found that, of the 190 respondents:

• 78 % thought a law to protect children from being hit would help their work.

• 70% agreed that "the existence of 'reasonable chastisement' in law sends a message to
abusive and potentially abusive parents that persistent and harsh physical punishment is
acceptable."

• 88% had been involved in one or more abuse or neglect case where physical punishment had
been a factor in the child being placed on the child protection register.

Child protection workers know the damage caused to children.  The consequences are many but one
result is clear - violence leads to more violence:

• Kalmus’ analysis of a nationally representative sample of 2,143 people found that
experiencing physical punishment as a teenager more than doubled the probability of spousal
violence in later life (D.S. Kalmus, 1984, “The inter-generational transmission of marital
aggression” in Journal of Marriage and the Family, Vol. 46 pp11-19)

• As early as 1957, Sears and others found a relationship between physical punishment and
aggression in children.   More recent studies found that the more corporal punishment children
experienced, the greater their physical aggression against other children’. (Kandel, 1992,
‘Physical punishment and the development of aggressive and violent behaviour’, Family
Research Laboratory, University of New Hampshire, Durham)

Principle of Respect for Human Rights
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The Universal Declaration on Human Rights, which the UK like many states has adopted, upholds
"everyone’s" - including children’s - fundamental rights to respect for their human dignity and physical
integrity and to equal protection under the law.

The Convention on the Rights of the Child, accepted by the UK in 1991 and by 191 states worldwide,
requires governments to protect children from "all forms of physical and mental violence" while in the
care of parents and others. The Committee on the Rights of the Child interprets the Convention as
requiring action to abolish all corporal punishment of children, however light. It has recommended
legal reform and comprehensive public education to the UK (in 1995) and to many states in all
continents.   The Committee will be re-examining the UK’s record in 2002 and is certain to express
concern at the continued legality of corporal punishment.

The European Court of Human Rights, in the case of A v UK (September 1998) found unanimously
that the repeated beating of a young English boy by his stepfather with a garden cane constituted
inhuman or degrading treatment in breach of article 3 of the European Convention on Human Rights.
The UK is required to change its domestic criminal law to provide "effective deterrence" and better
protection. It is not generally known that when the originating case went back to the Crown Court for
trial, the jury unanimously acquitted the father, although it was not disputed that he had used a belt to
hit his four year-old son, causing bruising, for not writing his name (Southwark Crown Court, May 14
2001). Nothing could more clearly illustrate the failure of domestic law, including the Human Rights
Act, to protect children’s Convention rights.

The UN Convention on the Rights of the Child requires our Government to consult with children and to
take their views into consideration.  The recent research undertaken by Save the Children of 1,300
children established that:

• 94% of children said YES, there are many ways, other than using physical punishment, in which
parents and adults can discipline children.  Children would prefer them to use the alternatives they
suggested, rather than hit them.

• Children view the use of physical punishment by adults as a spontaneous response to behaviour
triggered by anger, frustration or stress.  They do not view it as a reasonable act.

Arbitrary Age for Protection
If a child doesn't understand why s/he shouldn't put her fingers in an electrical socket, for instance, s/he
won't understand the reason for the smack!  Not all children are the same at aged three e.g. their powers
of comprehension may be different because they have a learning disability.  The age of three is arbitrary
and will make enforcement difficult.

Principle of Non-Violent Discipline
From the Alliance’s experience, most parents do not want to hit but they do not know what else to do
e.g. by analysing calls to CHILDREN 1ST's ParentLine Scotland, the national helpline for parents and
carers throughout Scotland.

CHILDREN 1ST also runs Family Support Projects which help parents improve their relationship with
their children, to develop their parenting skills to manage the sometimes difficult behaviour of their
children and to re-discover the fun in the relationship with their child.  Karen, who has a 9 year old son,
explains the benefits:

‘Being an adult you forget what it’s like to be a child - too busy dealing with the stresses of adult life.
One of the things we did was to play board games and we had to act like children.  That was a real
eye opener as well.  Before we did the exercise, if I was playing a game with my son and he started
mucking about, I’d get fed up with him and tell him to play it properly.  I’d then put the board game
away and he would have a tantrum.  In that exercise I had to play the part of a child and think like a
child and remember what I used to be like as a child.  I used to love cheating - it was the highlight of
the game - being silly and acting daft.

You need to try and put yourself in their place.  It’s amazing what you forget.’

Conclusion
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Most law is about principle, and the purpose of legal reform is not to punish parents or increase state
interference in family life, but to send a clear signal that no level of violence towards children is socially
acceptable.  Not so long ago, domestic violence was considered acceptable but social attitudes change.

It is important to consider the wealth of our experience as well as our numerical strength when
considering this response.  The opinions expressed in this submission are the product of practical
experience, the promtion of ‘best practice’, adopting innovative and effective solutions to difficult
problems, research and comparative study such as of the Swedish and German experience.

In Scotland, the Children are unbeatable! Alliance has the support of nearly 70 organisations and
individuals including paediatric professionals, the Scottish Out of School Care Network, Women's Aid and
the Zero Tolerance Trust. There are now more than 300 organisations throughout the UK working
together to promote the idea that it is no more acceptable to smack a child than for one adult to hit
another. Children are unbeatable! is part of  EPOCH WORLDWIDE which is an informal network  of
over 70 Non Governmental Organisations in over 40 States seeking to end all corporal punishment of
chldren.

The Alliance has also signed up to the ‘Global Initiative’ which has the support of the High
Commissioner for Human Rights Mary Robinson, UNICEF and members of the Committee for the
Rights of the Child. The Initiative campaigns to increase awareness of the corporal punishment of
children, ensures that children’s views are heard and promotes non-violent ways of caring for children.

Parenting is the most difficult job in the world and parents deserve our support.  However an adult's
'parental rights' stop when exercising those rights hurts children.  Children then deserve the protection
of the State.

We urge the members of Justice 2 to call for a ban on the physical punishment of all children and for a
public information campaign on positive, non-violent discipline.  Nonetheless we do welcome the
Scottish Executive's brave step as it sends out a clear and important message: that adults should
learn to stop hitting children!

We would all like to live in a less violent society and we each have the power to make that happen.

Members of the CAU Strategy Group would be pleased to provide further information and clarification to
the Justice 2 Committee either in writing or by giving evidence in person

April 2002.



SUBMISSION FROM CHILDREN ARE UNBEATABLE! ALLIANCE

“Children are unbeatable!” is a UK-wide Alliance of more than 300 organisations and many prominent
individuals (see full list below).  Separate Strategy Groups are established for the Alliance in
Scotland, Northern Ireland and Wales.

We are writing briefly to emphasise the very broad support that exists across the UK for principled
legal reform to give all children and young people equal protection under the law on assault, by
removal of the existing defence of “reasonable chastisement”. The Alliance represents many different
perspectives on this issue – child protection, health and welfare, human rights, parents’ groups and
parent support groups, crime and violence prevention, domestic violence, faith groups, child- and
youth-led organisations and so on. It is plain that the overwhelming weight of professional opinion
supports full reform.

We recognise that the Scottish Executive’s proposals provide full protection for children up to their
third birthday, and congratulate the Executive on taking the first steps in the UK towards achieving
equal protection for children. But the proposals as presented to Parliament will not fulfil the UK’s
human rights commitments, and will send out a very mixed message, suggesting that many forms of
physical punishment remain acceptable for all children beyond their third birthday.

We hope that MSPs, when they consider the principles of the Bill, will recognise that it would be
preferable to implement a clear reform for all Scotland’s children; promote public education on
children’s right to protection and on positive, non-violent forms of parenting; and reassure the public
that criminalizing smacking will not place parents at risk of unconstructive prosecutions for “trivial”
assaults, if necessary through prosecutorial guidance focusing on the best interests of affected
children.

Please let us know if we can help with further information.



An alliance of organisations and individuals seeking legal reform to give children the same protection
under

the law on assault as adults and promoting positive, non-violent discipline

Alliance aims and statement

The organisations and individuals listed below welcome the Government’s intention to clarify the law
on parental discipline. The traditional defence of “reasonable chastisement” works against the aims
which we and the Government of a modern Britain share: the encouragement of positive parental
discipline in all families, and assurance of effective child protection in the few cases where it is
needed.

We believe it is both wrong and impracticable to seek to define acceptable forms of corporal
punishment of children. Such an exercise is unjust. Hitting children is a lesson in bad behaviour.

Removing the defence of “reasonable chastisement” and thus giving children in their homes and in all
other settings equal protection under the law on assault is the only just, moral and safe way to clarify
the law.  While technically this would criminalise any assault of a child, trivial assaults, like trivial
assaults between adults, would not be prosecuted. There already exist adequate means to prevent
unwarranted or unhelpful prosecutions. It would on the other hand ease prosecution in serious cases.
It would eliminate the current dangerous confusion over what is acceptable and provide a clear basis
for child protection.

There is ample evidence from other countries to show that full legal reform, coupled with the
promotion of effective means of positive discipline, works rapidly to reduce reliance on corporal
punishment and reduces the need for prosecutions and other formal interventions in families. Using
positive forms of discipline reduces stress and improves relationships between children, their parents
and other carers.

Organisations: 10/05/02

Aberdeen Childcare Partnership
Aberlour Child Care Trust
Aberconwy Women’s Aid
Action for Sick Children
ADHD Family Support Group
UK
Adlerian Society (of the United
Kingdom)
and the Institute for Individual

Psychology
Adolescent and Children’s Trust,
The
Advisory Centre for Education
African Caribbean Family
Mediation Service
Africans Unite Against Child
Abuse (AFRUCA)

After Adoption
Alliance of Parents & Schools,
The
Anna Freud Centre, The
Antidote: Campaign for
Emotional Literacy

Article 12
Article 31 Action Network
Association for Family Therapy
Association of Advisers for
Under Eights and their
Families – AAUEF
Association of Directors of
Social Services
Association of Educational
Psychologists - AEP

Association of Lawyers for
Children
Bangor & District Women’s Aid
Barnardo’s
BAWSO Women’s Aid - Black
Association of Women Step Out
Ltd.
Behaviour Management Ltd.
“Being Yourself”/Parenting
Press Ltd.
Blaenau Ffestiniog Women’s
Aid;
Bottesford Youth Town Council
Boys and Girls Welfare Society

Bridge Child Care Development
Service
Brighton Unemployed Centre
Families
Project

British Agencies for Adoption
and Fostering UK - BAAF
British Association for
Community Child Health -
BACCH
British Association for Early
Childhood Education -
Early Education
British Association for the Study
& Prevention of Child
Abuse & Neglect - 
BASPCAN

British Association of
Psychotherapists, Child &
Adolescent Training Committee

Children are unbeatable!



British Association of Social
Workers - BASW
British Epilepsy Association
British Juvenile and Family
Courts Society
Canterbury Children’s Centre
Cardiff County Council,
Children’s
Play Services

Cardigan Women’s Aid
Carers National Association
Caring for Children
Carmarthenshire Youth &
Children’s Association (CYCA)

Catholic Child Welfare Council
Catholic Children’s Society
(Arundel & Brighton,
Portsmouth and Southwark)
Catholic Children’s Society (R.C.
Diocese of Nottingham)
Catholic Children’s Society
(Westminster)
C.E.D.C. Community Education 
Development Centre

Centre for Fun and Families
Centre for Personalised
Education
Centre for Studies on Inclusive
Education - CSIE
Centrepoint
Child Advocacy International
Child Base Ltd
Child Care N.I.
Child Concern
Child Poverty Action Group
Child Safe Wales
Child’s Play (International) Ltd.
Publishers
Children 1st: The Royal Scottish
Society for the Prevention of
Cruelty to Children

Children in Scotland
Children in Wales - Plant yng
Nghymru
Children’s Law Centre, NI
Children's Legal Centre
Children’s Play Council
Children's Rights Alliance for
England
Children’s Rights Officers and
Advocates - CROA

Children’s Trust, The
Childwatch
Chiltern College

Clover House Complementary
Therapy
  Centre for Children, Bristol
Communities That Care, Wales
Community Housing and
Therapy
Community Practitioners’ and
Health Visitors’ Association
(CPHVA)

Contact a Family
Coram Family (formerly Thomas
Coram Foundation for Children)
Council for Disabled Children
Crime Concern
Croydon Playcare Company
CSV - Community Service
Volunteers
Daycare Trust
Denbighshire Early Years Forum
Developing Quality in Crèches
Disabled Children’s Foundation
Drumchapel Children’s Rights
Project
Durham Initiative Support in
the Community (Youth Care

Project)
Early Years Development and
Childcare
Partnerships (EYDCP):-
Bradford; Bristol; Cheshire; City
of York; Darlington; Dorset;
East Riding of Yorkshire;
Kirklees; Knowsley ; North
Lincolnshire; Portsmouth;
Stockport; Sunderland;
Thurrock; Tower Hamlets;

Early Years Trainers Anti-Racist
Network -  EYTARN

East Anglia Diocesan Children’s
Society
Education Now Ltd.
ENABLE
End Physical Punishment of
Children - EPOCH
Enuresis Research and
Information Centre

Faculty of Public Health
Medicine
Fair Play For Children
Family Care (Scotland)
Family Caring Trust
Family First Ltd
Family Links
Family Mediation Scotland:-
Counselling and Family
Mediation - Western Isles; 
Family Mediation Borders;

Family Mediation Highland;
Family Mediation Lothian;
Family Mediation Tayside; 
Family Mediation West; NCH

Action for Children
Dumfries & Galloway Family 
Mediation Service; NCH Action

for Children Family
Mediation Fife;
Family Nurturing Network, The
Family Rights Group
Family Service Units
Family Welfare Association
Fathers Direct
Fife Acute Hospitals NHS Trust
Fife Federation of Gingerbread

First Key - The National Leaving
Care Advisory Service
First Key (NI)
FLAME Network (Family Life
and Marriage Education)
Forum @ Greenwich, The
Forum for the Advancement
of Educational Therapy
and Therapeutic Teaching

Forum on Children & Violence
Fostering Network Scotland
Grandparents Federation
Greenwich Women’s Aid
GRUMPY - The Greater
Manchester Play Resources
Unit
Hackney Parenting Project
Happy Child Nurseries Ltd
Hartley Brewer Parenting
Projects
Hartley Wintney Youth Council
Health Services Research Unit
at
Department of Public Health,
University of Oxford

High/Scope Institute
Highland Pre-school Services
Howard League for Penal
Reform, The
Hyperactive Children’s Support
Group
Independent Child Psychology
Services
Institute of Community Studies
Inter-Action Trust
International Association for the
Child’s
Right to Play (IPA)UK Branch

International Council for Self
Esteem (UK)

Joint National Committee on
Training for Playwork
KIDS
Kids Unlimited
Kids’ Clubs Network
Kidsactive (formerly HAPA)
Kidscape
Kinderquest Limited
Kingston-Upon-Hull & East
  Riding of Yorkshire ACPC
Kith and Kids
Language Alive Theatre in
Education & Catalyst
Theatre in Health Education, 
Birmingham

LARCH Project (Children’s
Society)
Law Yn Llaw
Learning Through Action Trust
Liberty
Living Well Ltd
Local Government Association
(Social Affairs and Health
Committee)
London Rape Crisis Centre



Lothian Anti-Poverty Alliance
Lucky Duck Publishing Ltd.
Maternity Alliance
Mediation UK
Medical Foundation for the Care
of Victims of Torture
Medical Women’s Federation
Mental Health Foundation, The
Merseyside Access to Play -
MAP
Methodist Church, The
Middlesbrough, Redcar &
Cleveland Youth Offender

Team
Mind - The Mental Health
Charity
Mind - City and Hackney
Mudiad Ysgolion Meithrin
Multiple Births Foundation
Muscular Dystrophy Group
NAPAC - National Association
for
People Abused in Childhood,

The

National Association for
Integrating Early
Years Services - NAIEYS,
formerly known as NANC

National Association for
Maternal
and Child Welfare Family
Development Studies

National Association for
Primary Education

National Association for the
Care and Resettlement of
Offenders - NACRO
National Association for the
Education of Sick Children
National Association of
Guardians ad
Litem and Reporting Officers -

NAGALRO
National Association of Early
  Years Professionals (formerly
NANN)
National Association of
Probation Officers

National Association of Social
Workers in Education -
NASWE
National Association of Toy and
Leisure Libraries
National Association of Youth & 
Community Education Officers

National Campaign for
Nursery Education

National Childminding
Association (including
Childminding in
Business Ltd)

National Children's Bureau
National Children's Centre

National Council of Women of
Great Britain

National Early Years Network,
The
National Family Mediation
National Foster Care
Association UK
National Institute for Social Work
National NEWPIN
National Playbus Association
National Portage Association,
The
National Society for the
Prevention of Cruelty to
Children - NSPCC
National Standing Committee
of Advisers, Inspectors
and Consultants: Personal and
Social Education

National Union of Students
United Kingdom (NUS UK)

National Youth Advocacy
Service
National Youth Agency
Natural Nurturing Network
Natural Parent Magazine
NCH Action for Children
(Scotland)
NIPPA - The Early Years
Organisation (NI)

Norland College, The
North Lanarkshire Council,
Social
Work Department

Northern Ireland Association for
the Care and
Resettlement of
Offenders (NIACRO)

Northern Ireland
Childminding Association

Northern Ireland Foster Care
Association
Northern Ireland Women’s
Aid Federation

Norwood Ravenswood
One Parent Families Scotland
Oxfordshire Counselling Service
Oxfordshire Green Pages
Parent Pack
Parenting Education and
Support Forum
Parentline Plus (incorporating
Parent Network and
National Stepfamily
Association)

Parents Advice Centre (NI)
Parents at Work
Parents for Children
Parents for Inclusion
Parkhill Publishing
Peace Pledge Union
PEEP - Peers Early Education
Partnership
People First
Pilton Community Health Project

PIPPIN - Parents in Partnership;
Parent  Infant Network
Play Wales
Playgroup Network
Playlink
Play·Train
Pop-Up Theatre Ltd
POPANVA: Promotion of
Parenting:
A Non - Violent Approach

Positive Change Associates
Post Adoption Centre
Pre-school Learning Alliance
Premier Crèche Services Ltd
Promoting Effective Parenting
(PEP)
Promoting Parenting Skills
Quarriers
Relate: Marriage Guidance
Relate NI, Family Mediation
Service
Relate Teen
Religious Society of Friends
Rescue Foundation for the Brain
Injured Infant, The
Richmond Fellowship
Right From The Start
Rights of Women
Rhymney Valley Women’s Aid
RoadPeace
Royal College of General
Practitioners
Royal College of Midwives
Royal College of Paediatrics and
Child Health
Royal College of Psychiatrists,
Child and
Adolescent Psychiatry Faculty

Royal College of Speech and
Language Therapists
Royal Cornwall Hospitals Trust,
Child  Health Directorate
Royal Institute of Public Health
and Hygiene and Society of
Public Health, The RPS Rainer -
The
Royal Philanthropic
Society Incorporating The
Rainer Foundation

Runnymede Trust, The
SACRO, Safeguarding
Communities Reducing
Offending
Save the Children UK
SCADU - The National Centre
for Student Volunteering
Scope
Scottish Child Law Centre
Scottish Childminding
Association
Scottish Early Years and Family
Network
Scottish Human Rights Centre
Scottish Independent
Nurseries Association



Scottish Out of School Care
Network
Scottish Pre-school Play
Association
Scottish Women’s Aid
Shelter
Shetland Islands Council, Social
Care Service

Social Care Association
Special Parenting Service
Sprito Playwork Unit
St. Francis Children’s Society
St. John Ambulance, National 
Headquarters

Stepfamily Scotland
Stepping Stones in Scotland

Sure Start Programmes:-
Barkerend; Barrow in

Furness;
Barton, Tredworth &
White City - Gloucester;
Beaumont Leys &
Stocking Farm;
Billesley; Birkenhead;
Blurton; Blyth; Chester
le Street; Copeland;
Greenwich; Hartcliffe,

Highridge & Withywood;
Kendray and Bank End;
Mereside & Clifton;
North Prospect; North
Washington; Rose Hill &
Littlemore; Somerstown,
Portsmouth; All Saints –
South Tyneside;
Stanley; West Green;

Suzy Lamplugh Trust, The
Swansea Student Community
Action
TACADE
TACT Cymru
TACTYC (The Professional
Association of Early Childhood
Educators)

The Corner – Young People’s
 Health & Information Project

The New Learning Centre
The New School, Butterstone
The Violence Initiative
Threshold, NI
Trust for the Study of
Adolescence
UK Committee for UNICEF
UK Public Health Association
Ulster Quaker Service
Committee
United Reformed Church
Victim Support
Voice for the Child in Care
Voice of Young People in Care,
NI
Wearside Women in Need

WelCare Service for Parents
and Children:- Welcare
Parent and Children 
Centre,Twickenham

Welsh Women’s Aid
West Dunbartonshire Council,
Social Work and Housing
West Oxford Centre for
Counselling & Psychotherapy
Who Cares? Scotland
Who Cares? Trust, The
Women Together For Peace
Women’s Aid Federation of
England
Women’s Support Network
Woodcraft Folk, The
Working with Men
World Organisation for Early
Childhood
Education (OMEP), UK Nation

Committee
Worldwide Alternatives to
Violence
Young Minds
Young Women’s Project
Youth Advocacy Steering
Group,
East Ayrshire Council

Youth at Risk
Youth Counselling Services
Agency, Glasgow

Youth Clubs U.K.
Youth Link (Children’s Society)
Youthlink, Wales
Zero Tolerance Charitable Trust
Total of organisations,
projects, programmes &
services: 359

Individual supporters include:

David Aaronovitch, Journalist
& Broadcaster

Dr Gwen Adshead, Consultant
Psychiatrist,
Consultant Forensic

Psychotherapist
Dani Ahrens
Kate Ahrens
Lois Aitkenhead, Mother and
Couple
Counsellor, Couple Counselling

Scotland
Dr Priscilla Alderson, Reader in
Childhood Studies
Kitty Aldridge, Actress
Martin Amis, Author
Elaine Arnold, Visiting Research
Fellow, Sussex University
Neal Ascherson, Journalist
Dr Eia Asen, Consultant Child
Psychiatrist
Jane Asher, President, National
Autistic
Society

Robert Ayling
Dr Sue Bailey
Dr Andrew Bainham, Fellow of
Christ’s College,
Cambridge
Joan Bakewell
Norma Baldwin, Professor of Child
Care and Protection, University

of Dundee
Steve Baldwin, Professor of
Psychology
Tessa Baring CBE
Dr Jane Barlow, Research Fellow,
University of Oxford

Professor Chris Barton, Director of
the Centre for the Study of the
Family, Law & Social Policy
Gina Bellman
Professor John Benington,
University
of Warwick

George Benjamin, Composer
Tom Bentley, Director, DEMOS
Dr Arnon Bentovim, Consultant
Child & Adolescent Psychiatrist
Dr Marianne Bentovim, Social
Work Consultant & Family

Therapist
Michael Berkeley
Lynne Berry
Yvonne Bertram-James
Christopher Biggins
David Blackburn
Janice Blackburn
Lady Bland JP
Sir Louis Blom-Cooper QC
Ralph Blundell, Strategy
Consultant
Jane Bonham Carter

Dr Jo Borrill, Research Manager,
The Mental Health Foundation
Sir Richard Bowlby
Allan Bowman, Strategic Director
Social Care and Health, Brighton

&
Hove City Council

Rosie Boycott
Melvyn Bragg
Sally Brampton
Richard Branson



Vanessa Branson
Keith Brian, Principal, The
Psychotherapy Centre
Raymond Briggs, Illustrator &
Writer
Sir Samuel Brittan, Journalist &
Author
Annabel Brooks, Actress
Faith Brown, Actor/Impressionist
Kevin Browne, Professor of
Forensic & Family
Psychology
Professor Peter Bryant
Dr Ann Buchanan, Lecturer in
Applied
Social Studies

Charlotte Burck, Senior Clinical
Lecturer in Social Work &
Family Therapist
Joan Burnie, Journalist
Jenny Burns, Early Years
Co-ordinator/Tutor, Playgroup
Network Richmond

Ian Butler, Senior Lecturer in
Social Work,
University of Wales, Cardiff

Fiona Caine, Agony Aunt
Beatrix Campbell
Margaret Carey
Peter Carter QC
Anna Carteret, Actress
Norah Casey, Publishing Director
Michael Cashman, Labour MEP
Professor Noam Chomsky, MIT
Arabella Churchill, Director,
Children’s World Charity
Alan Clarke, Emeritus Professor of
Psychology, University of Hull

Ann Clarke, Emeritus Professor of
Educational Psychology,

University of Hull
Raymond Clarke OBE
Professor Petruska Clarkson, 
Consultant Psychologist &

Psychotherapist
Dr D.C. Clift
Patrick Coldstream CBE, Visiting 
Professor, London University,

Institute of Education
Janet Coldstream

Phil Collins, L.V.O.
Henrietta Conrad
Sue Cook, Agony Aunt,
Counsellor
Carina Cooper, Screenwriter
Brian Corby, Senior Lecturer in
Applied Social Studies,
University of Liverpool
Helen Cowie, Professor of
Psychology
Gill Cox, Problem Page Editor
John Crallan, Architect

Julia Crallan, Textile Artist
Wesley Cuell, Head of Children
and Family
Services, Luton Borough Council

Judy Cummins
Richard Curtis
Elizabeth McGovern Curtis
Lorna Dallas
John Dankworth CBE,
Composer/Musician
Baroness David
Professor Miriam E. David
Professor Tricia David
John Paul Davidson, Film maker
Nick Davies, Journalist
Carol Anne Davis, Novelist/
Freelance writer

Dr Felicity de Zulueta, Consultant 
Psychiatrist

Dr Paquita de Zulueta,
GP/Lecturer
Nicholas Deakin
Gaby Dellal
Lord Dholakia OBE DL
Jonathan Dimbleby,
Broadcaster/Writer
Mrs M Dobson
Kathryn Dodd
Philip Dodd, Director, Institute of 
Contemporary Arts

Joanna Dodson QC
Professor David Donnison
Rosemary Drainey, Craigavon
Womens’
Aid

Sally Duckworth, Research
Psychologist
Rt. Revd. Michael Hare Duke,
Retired Bishop of St Andrews,
Chair Age Concern Scotland
Sarah Dunant, Writer &
Broadcaster
Noel Edmonds
Johan Eliasch
Dr Michele Elliott
Charles Elton
Harry Enfield
Ruth Evans, Director, National
Consumer Council
Sir Richard Eyre, Director
Eric Fellner
Helen Fielding, Writer
Peter Fincham
Nick Fisher, Agony Uncle, Writer, 
Broadcaster

Sheree Folkson, TV Director
Isabel Fonseca, Author
Anna Ford
Michael Foreman,
Author/Illustrator
Heather Formaini, Jungian analyst
Rev. Professor Duncan Forrester,
New College, University of
Edinburgh
Jane Fortin, Senior Lecturer in

Law
Deirdre Fottrell, Lecturer in
Human Rights, University of
Essex
Clare Francis, Writer
Stephen Frears, Film Director
Professor Michael Freeman,
Professor of  English Law, UCL
Emma Freud, Broadcaster
Esther Freud, Writer
Matthew Freud
Sue Frost, Agony Aunt, Journalist
Mariella Frostrup
Peter Gabriel, Musician
Tony Garnett
C. A. Gearty, Professor, Human
Rights Law
Vanessa Geffen, Social
Responsibility
Officer, C of E Diocese of

Lichfield
Dr Loraine Gelsthorpe, Institute of 
Criminology, University of

Cambridge
Diana Goldsmith
Harvey Goldsmith, CBE
Dr Peter Goodfellow FRS
Roger Graef, Writer &
Criminologist
Philip Graham, Chair, National
Children’s Bureau
Rose Gray, Headchef/Owner, The
River
Cafe

Sarah M Green
Professor Germaine Greer,
University of Warwick
Dr Zoubida Guernina, Senior
Lecturer in Psychology
Sabrina Guinness
Professor John Gunn CBE,
Psychiatrist
Janice Hadlow
D. Hall, Governor, HM YOI
Wetherby
Jerry Hall
Tony Hall, Ex-Director, CCETSW
Richard Hannaford
Jeremy Hardy
Jenny Hare, Writer, Counsellor &
Agony Aunt
Jenny Harris, Head of Education,
Royal National Theatre
Josephine Hart
Elizabeth Hartley-Brewer, Author
Professor David Harvey FRCP
Debra Hauer
Professor Mary Hayes JP,
Professor of Family Law,
Sheffield University
Sarah Hayes, Children’s Book
Writer/Illustrator

Suzie Hayman, Agony Aunt of
Woman’s Own, author,
counsellor & step parent



Dr Iona Heath, General
Practitioner
Lucy Heller
Susan Hill, Writer & Mother
Isabel Hilton, Writer/Broadcaster
Patricia Hodge
Phillip Hodson, FBAC,
Psychotherapist & 
Broadcaster

Nick Holden
Lord Hollick
Sue Woodford Hollick
The Most Reverend Richard F
Holloway Bishop of
Edinburgh, Primus
Chris Holmes CBE, Director,
Shelter
Michael Holroyd, Author
Elisabeth Hoodless, CBE

Juliet Hopkins, Consultant Child 
Psychotherapist

Rosamund Horwood-Smart QC
Bryan Hubbard
Shirley Hughes, Author/Illustrator
David Hull
Gayle Hunnicutt
Avis Hutt
Michael Ignatieff
Karel Ironside, Active Birth
Teacher
Virginia Ironside, Journalist
Bruce Irvine, Consultant Clinical 
Psychologist

Kazuo Ishiguro, Author
Michael Jackson, Chief Executive,
Channel Four
Professor Sonia Jackson,
University of Wales Swansea
Barbara Jacobs, Agony Aunt
Paula Jacobs, Actress
Oliver James, Clinical
Psychologist, Author &
Broadcaster
Simon Jenkins
Dr Karen John, Developmental 
Psychologist

Adrianne Jones CBE
Amanda Jones, Psychotherapist
Judith Jones
Heather Mansell Jones
Lesley Joseph
Miriam Karlin OBE, Actor
Adrienne Katz, Author/Journalist;
Director, Young Voice
Fergal Keane
Matthew Kelly
Baroness Helena Kennedy QC
Patsy Kensit
Nicholas Kenyon, Director, BBC
Proms
Robert Kilroy-Silk
Jeremy King, Restaurateur
Glenys Kinnock MEP
Sheila Kitzinger, Writer

Mark Knopfler, Musician
Sebastian Kraemer, Consultant
Child & Adolescent Psychiatrist
Dr R. Channi Kumar, Professor of
Perinatal Psychiatry
Professor Jean La Fontaine
Dame Cleo Laine, Singer/Actress
Simon Lalonde, Clinical
Psychologist
David Christopher Lane,
Independent   Consultant in
Social Services
Kathleen Lane, Freelance Trainer
and Consultant
Julian Le Grand, Richard Titmuss 
Professor of Social Policy,

London
School of Economics

Dr Penelope Leach PhD, C
Psychol, FBPsS
Eva Learner, Consultant Social
Worker
Paul Lee
Revd. Kenneth Leech, St
Botolph’s Church
Professor Julian Leff, Professor of
Social
& Cultural Psychiatry

Kathy Lette, Author
Ms. Judy Lever, Director,
Blooming
Marvellous/Girl Heaven

Allan Levy QC
Dr Sheila Lewis
Craig Lind, Lecturer in Law
Jennie Lindon, Child Psychologist,
Author
Baroness Linklater
Professor Ruth Lister,
Loughborough
University

John Lloyd, Film Director
Sir Nicholas Lloyd, Chairman of
Public
Relations Company

Ken Loach, Film Director
Anne Lovell, Agony Aunt
Lady Lovell-Davis
Rt. Rev. Stephen Lowe, Bishop of
Hulme

M.A. Lynch, Reader in Community
Paediatrics; Medical Director,

Optimum Health Services   
Ian Macdonald QC
Suzie Mackenzie, Journalist
Hugh Manning, Actor
Michael Mansfield QC
Tricia Mansfield, Health Editor
Dr Mario Marrone,
Psychoanalyst, Member of The
Experts Committee on Mental
Health Promotion for Children
Aged 0-6, E.C.

Canon Geoffrey Marshall, Sub

Dean of
Derby

Kathleen Marshall, Child Law
Consultant, Scotland
Annette Mason
Nick Mason
Professor Judith Masson
Dr Berry Mayall, Reader in
Childhood Studies, Institute
of Education, London University
Annalena McAfee
Robert McCrum
Ian McEwan
Deirdre McHugh, Education
Psychologist, AEP
Sir Ian McKellen, Actor
Bill McKitterick, Director of Social
Services and Health, Bristol City

Council
Lynne McTaggart
Revd. Oliver J. McTernan
Candia McWilliam, Writer
Sir Roy Meadow, Professor of
Paediatrics & Child Health
Leslie Megahey,
Screenwriter/Director
Peter Mellor, Counsellor
Neil Mendoza
Revd Peter C. Mercer, Methodist
Walter Merricks, Insurance
Ombudsman
Caroline Michel, Publisher,
Vintage
Gillian Miles, Senior Clinical
Lecturer in
Social Work

Sarah Miller
Lady Cynthia Milligan
The Revd. Lord Milverton; Priest,
C.E. & Peer, Hereditary
John Miskelly, Chairman of
Stonewall, Deputy Chair of
Co-operation Ireland
Dr Elizabeth Monck
Sir Nick Monck (former Civil
Servant)
Jonathan Montgomery, Reader in
Health Care Law, University of
Southampton
Bel Mooney, Writer & Broadcaster
Blake Morrison, Author
John Mortimer
Penny Mortimer
Professor John Morton OBE,
Medical Research Council
Professor Peter Moss
Andrew Motion, Poet Laureate
Audrey Mullender, Professor of
Social Work, University of
Warwick
Elisabeth Murdoch
Professor Lynne Murray, Director, 
Winnicott Research Unit,

University of Reading
Dr T.I.R. Mutale, Consultant Child



and Adolescent Forensic
Psychiatrist
Reggie Nadelson, Journalist
Sarah J Neill, Senior Lecturer in
Children’s
Nursing

Tim Newell
Jonathan Newhouse
Ronnie Newhouse
Sir Peter Newsam
Brahm Norwich, Professor of
Special Needs Education, 
Institute of Education, London

University
Trevor Nunn
Dr Paul Nurse FRS

Michael O’Byrne, QPM, Chief
Constable, Bedfordshire
Police
Jamie Oliver
Susie Orbach
Charlotte Owen, Advice Columnist
Anne Page
Bruce Page
Jan Parker, Journalist & Author
Mary Parkinson, TV Journalist
Michael Parkinson, Journalist & 
Broadcaster

Dr Mel Parr, PhD., C.Psychol.,
Director of PIPPIN
Nigel Parton, Professor of Child
Care, University of Huddersfield
Professor John B Pearce, Child 
Psychiatrist

John Peel, Disc-Jockey
Peter Penrose, Consultant
Psychologist
Sue Perkins
Fiona Phillips
Dr Andrew Pithouse, Director of
Social Work Studies, Cardiff
University
Eve Pollard, Journalist/Author
Pete Postlethwaite, Actor
Jonathan Powell
Robert Powell
Dr Alan Prout, Director ESRC
Children 5- 16 Research
Programme
Andrew Puddephatt, Executive
Director, Article 19
Dr Gillian Pugh OBE
James Purefoy, Actor
David Puttnam
Professor Joan Raphael-Leff, 
Psychoanalyst

Councillor Jenny Rathbone
Claire Rayner
Lord Razzall
Esther Read, Journalist
Baroness Rendell (Ruth Rendell),
Writer
Gillian Reynolds MBE
Professor Martin Richards,

Director, Centre for Family
Research, University of
Cambridge

Angela Rippon
Melanie Roberts, Lecturer in Law, 
University of Sussex

Geoffrey Robertson QC
David Robinson OBE, Director,
Community Links
Professor Ken Robinson
Franc Roddam, Film Director
Anita Roddick OBE, Founder &
Co-Chair, The Body Shop
Allie Rogers
Deborah Rogers
Gill Rogers
Jon Rogers, Branch Secretary,
UNISON
Lambeth Branch

Philip Rogers
Richard Rogers
Rob Rogers
Ruth Rogers
Dr Wendy Stainton Rogers
Professor Jonathan Rosenhead,
LSE
Anita Rothschild
Hannah Rothschild
Dr Dorothy Rowe, Psychologist &
Writer
Bernice Rubens, Novelist
Salman Rushdie, Writer
Professor Michael Rutter FRS
Barbara Ryan, Retired Head
teacher
Carol Ryan, Lawyer
Charles Saatchi
Lord Saatchi
Alex Sainsbury
James Sainsbury
Deidre Sanders, Agony Aunt
Julia Sawalha
Nadia Sawalha, Actress
Nadim Sawalha, Actor
Roberta Sawalha
Prunella Scales, CBE, Actor
Albert Scardino
Gerald Scarfe, Artist
Baroness Serota DBE
Nicholas Serota
Dr Tom Shakespeare, University
of Newcastle
Professor Tim Shallice FRS
Alexandra Shulman
Valerie Sinason, Consultant Child 
Psychotherapist

The Revd Canon Adrian B. Slade
Jenny Smith, Executive Member
for
Social Services and Health,

Bristol
City Council

Peter K. Smith, Professor of
Psychology
Jon Snow, Broadcaster, Chair

New Horizon Youth Centre
Flora Soros
Peter Soros
Hamish Soutar
Professor David Southall,
Professor of Paediatrics &
Honorary Director of Child 
Advocacy International

Professor N.J. Spencer
Juliet Stevenson, Actress
Professor Olive Stevenson CBE
Catriona Stewart, Designer
Dr Sarah Stewart-Brown
Janet Stimpson, Parent Network 
Coordinator & Author of ‘Raising

Happy
Children’

Francine Stock, Broadcaster &
Writer
Dr Miriam Stoppard
Janet Street-Porter
Elaine E Sutherland, Senior
Lecturer, School of  Law,
Glasgow
Dr Carole Sutton, Director, Unit for
Research & Training in Parenting
Education

David Swift
Professor Kathy Sylva, University
of Oxford
Roger Taylor, Musician
Jennifer Temkin, Professor of
Law, University of Sussex
Amanda Temple
Julien Temple, Film Director
Jane Tewson
Eski Thomas
Jeremy Thomas, Film Maker
Dr Anne Thompson, Consultant
Child & Adolescent Psychiatrist
Emma Thompson, Actress
Jane Thynne
Emeritus Professor Barbara
Tizard (Thomas Coram
Research Unit)
Professor John Tomlinson CBE
Anni Townend, Management
Psychologist
Hannah Trendell, Primary School
Teacher
Dr Judith Trowell, Consultant
Child & Adolescent Psychiatrist;
Chairperson Young Minds
Sir Stephen Tumim
Sir William Utting
Professor Geraldine Van Bueren
Ed Victor
Robbie Vincent, Broadcaster
Michael Waldman, Documentary
Film Maker
Philippa Walker, Documentary
Film Maker
Anthony Wall, Film Maker
Ruby Wax
Shelagh Webb, Chair, Playlink



Christine Webber, Broadcaster,
Writer, Psychotherapist
Dr Tara Weeramanthri, Consultant
Child & Adolescent Psychiatrist
Paul Weiland, Film Director
Dr Estela V. Welldon, Consultant 
Psychiatrist in Psychotherapy

Celia Wells, Professor of Law,
Cardiff University
D.J. West, Professor Emeritus of
Clinical
Criminology, University of

Cambridge
Timothy West, CBE
Zelda West-Meads, Agony Aunt, 
Counsellor, Writer

Francis Wheen, Journalist &
Author
Dr Peter Whewell, Consultant 
Psychotherapist

Tom White CBE
Paul Whitehouse, Chief Constable
of Sussex, 1993 – 2001

Matthew Whyman, Writer, Agony
Uncle: AOL & BLISS
Professor John Williams, Head of 
Department of Law, University of

Wales
Nigel Williams FRSL, Novelist &
Playwright
Audrey Williamson, Assistant
Director for
Social Services, St Helens MBC

Richard Wilson, Actor/Director
Professor Lord Winston
Dr Sula Wolff, Child Psychiatrist
Jane Wynne, Paediatrician, Leeds
Robert Yentob, Chairman,
Dewhurst Dent Plc
Jo Young, Counsellor, Sex
Therapist, Agony Aunt
Benjamin Zephaniah, Poet/Writer

Total individuals: 444





SUBMISSION FROM CHRISTIAN INSTITUTE (SCOTLAND)

The Christian Institute
We are a registered charity with 1,800 supporters in Scotland from all Christian denominations,
including 500 Church Ministers. We seek to promote a Christian perspective on ethical issues and
public policy. We raise no objection to the Bill except to the proposals covering the physical
punishment of children (Section 43).

Changing the law
All cases of child abuse are already unlawful in Scotland. And so they should be. The question is
whether the law should go much further to cover non-abusive forms of punishment. The Executive
think it should. It stated in November 2000 that:

“The aim of our policy is to reduce the level of violence in society, and it is well known that
children learn their habits in later life by example. Physical punishment has its uses, but it
may also teach a child that force is permissible to get your own way.”1

The belief that ordinary rather than abusive, smacking of children teaches them to be violent is not a
widely held viewpoint. We, like most people, were smacked as children before the age of three. We
do not believe that our mothers are child abusers, neither do we use physical force to get our way.

The Executive has been unable to state a single Scottish case where the present law failed to
protect children. Both the Scottish Police Federation2 and the Law Society of Scotland believe the
present law is adequate.3 Even the Scottish Law Commission (SLC) proposals are extremely
modest compared to those in Section 43 of the Bill.4

It is doubtful whether even the freak English “A” case which led to a ruling from the European Court
of Human Rights could ever have occurred in Scotland. Now that a ruling has been given Scottish
Courts will automatically follow it as they have already
done in England in the R v H case5. There is therefore no need for Section 43(1).

The existing law
Children are protected from physical attack by the law of assault. Section 12 of the Children and
Young Persons (Scotland) Act 1937 adds to the protection by criminalising cruelty and ill-treatment.

THE LAW OF ASSAULT

Where a parent uses force which is moderate and not inspired by vindictiveness, the law regards
this as reasonable chastisement. A parent prosecuted for assault in such circumstances would be
able to rely on that defence. The 1988 case of Guest v Annan6 illustrates this. A father smacked his
eight-year-old on the bottom after she stayed out late and told lies as to where she had been. This
was held to be reasonable chastisement.

As soon as a parent oversteps the mark the law is flexible enough to catch their actions:

• In Peebles v McPhail [1989]7 a mother slapped her two-year-old son in the face with
moderate force knocking him off his balance. This was held to be assault. It was observed
that to slap a child of two years on the face knocking him over was “as remote from
reasonable chastisement as one could possibly imagine”.

                                                
1 Making Scotland Safer: Improving the Criminal Justice System, para. 117. See http://www.scotland.gov.uk/library3/justice/mssp-06.asp
2 Scotland on Sunday, 31 March 2002
3 The Law Society of Scotland response to The Physical Punishment of Children in Scotland: A Consultation, The Scottish Executive
Justice Department, February 2000, Response 212, see http://www.scotland.gov.uk/justice/familylaw/responses/physpunk-r.pdf
4 See The Physical Punishment of Children in Scotland: A Consultation, The Scottish Executive Justice Department, February 2000, para.
2.11 and Report on Family Law, The Scottish Law Commission, (Scot Law No 135), 1992, Part 2.67
5 R v H, The Times Law Reports, 17 May 2001, page 329
6  Scottish Criminal Case Reports, 1988, page 275. See Gordon, G H, Criminal Law, Third Edition, Vol. 2, 2001, para. 29.39, footnote 46
7  Scottish Criminal Case Reports, 1989, page 410. (As referred to in Gordon, G H, Op cit,  page 413, footnote 46)



• In Kennedy v A [1993]8 a father smacked his baby at least twice on the bottom, causing
bruising. This was held to be assault.

• In Byrd v Wither [1991]9 a person acting as father to a four-year-old child struck the child on
the buttocks with such force that he caused abrasions and drew blood. The man was
convicted of assault.

• Stewart v Thain [1981]10 held that even if the chastisement is moderate, if it is administered
for reasons other than the correction of the child it is unlawful.

• In the recent F case a Motherwell teacher was convicted for smacking his eight-year-old
daughter on her bare bottom in a dentist’s waiting room. He admitted he had lost his
temper.11

THE CHILDREN AND YOUNG PERSONS (SCOTLAND) ACT 1937
Section 12 of the Act deals with cases of neglect and cruelty to children. This offence seems to be
mainly used for abandonment. However, because it covers “assault” and “ill-treatment” it can also
be used to prosecute physical punishment. Section 43(5)(a) deletes “assault” from Section 12 of
CYPA which we accept is a legal ‘tidying up’ exercise.

Why the age ban will criminalise most parents
Penelope Leach, the UK’s leading campaigner to ban all smacking, has argued that 90% of children
are smacked by their parents and three is the peak age when children are smacked.12 We also
agree with Leach that frequency of smacking typically declines from the age of four.13

The obvious conclusion from three being the peak age (with 90% incidence) is the vast majority of
children will be smacked at the age of two. Leach goes even further. She quotes one Government
funded study of 400 families which found that by the age of one 61% of parents had used mild
smacking (defined as including the smallest tap).14

Small taps, unlike hitting, are of no concern to the criminal law at present. Under Section 43 these
will become criminal offences. Imposing an age ban is totally unworkable. The legislation will
certainly cover trivial actions as the following section explains.

Intention to harm replaced by intention to punish
The new law intrudes into a highly sensitive area of parental decision-making and removes all
parental discretion. Paragraph 253 of the Explanatory Notes to the Bill encapsulates very neatly
how the new law differs in a fundamental respect to the current law.

“As in all cases, the prosecution will have to demonstrate an intention by the accused to
punish the child. Where the child is under the age of three, proving an intention to punish
should be sufficient to secure a conviction. Similarly if it can be shown that the accused
intended to strike a child of any age by one of the means specified in subsection (3)(b) then
that should also be sufficient to secure a conviction. It will not be necessary in either
situation also to demonstrate “criminal intent” or an intention to inflict severe pain or
punishment that is excessive or unreasonable in all the circumstances.”

INTENTION TO HARM NOW IRRELEVANT TO A CONVICTION
Under existing law the court must have regard to harm in assessing a defence of reasonable
chastisement. This is the also case with Section 43(1), but not under Section 43(3). To be convicted
under Section 43(3) a parent only has to intentionally punish an under three by smacking, or
intentionally punish a child of any age by tapping them on the head, shaking them or using an
implement.

                                                
8  Scots Law Times, 1993, pages 1134
9  Scots Law Times, 1991, page  206
10 Scots Law Times,  1981, (Notes) page  2
11 See The Guardian, 20 May 1999; The Daily Telegraph, 10 June 1999
12 Leach, P, The Physical Punishment of Children, NSPCC, 1999, page 6
13 Ibid, page 7
14 Loc cit. An additional 14% of parents had used moderate smacking (which would have included a tap)



Under Section 43(3) as drafted intention to harm becomes irrelevant. It may be relevant to the
sentence given, but in deciding whether or not an assault has been committed the proposed new
law will absolutely bar the courts from considering whether:

(a) the child actually was harmed,  or
(b) whether the parent intended harm, or
(c) whether the force used was reasonable.

INTENTION TO PUNISH BECOMES CENTRAL

So Section 43(3) forbids consideration of highly relevant factors. Only an intention to punish is
required. Ironically, this goes against the principles of Section 43(1) and the “A” case precedent
which emphasises factors such as the nature of the punishment and the characteristics of the child
in deciding if punishment was reasonable.

Section 43(3)(a) – the under-three ban
COURTS ARE BARRED FROM CONSIDERING RELEVANT FACTORS

Section 43(3)(a) does not permit the court to consider any relevant factors. It is therefore inevitable
that trivial smacks will be caught. The general de minimis principle may prevent extremely minor
contact being criminal, but a court properly applying the words of the statute would have to convict
for many activities which are trivial, harmless and currently legal.

For example, a parent may admit that a single mild smack took place involving a two-year-old. She
may demonstrate that the child had been extremely naughty. She may prove through witnesses and
medical reports that the force used was moderate and that absolutely no harm resulted to the child,
not even a bout of tears. Nonetheless, the court is required under Section 43(3) to regard such
questions as irrelevant and, on the basis of her admission that the smack was intended to punish,
would have to convict.

The Policy Memorandum accompanying the Bill states that “Light warning taps to attract a child’s
attention to a danger would, as now, not constitute a crime.”15 But light warning taps to punish an
under-three would constitute a crime because the intention was punishment not warning.

THE SLC PROPOSALS

Section 43(3)(a) goes much further than the SLC’s 1992 recommendations. The Commission did
not back an under-three ban. Instead, it was concerned with where a parent “struck” a child “in such
as way as to cause, or to risk causing, injury” or “in such as way as to cause, or risk causing, pain
or discomfort lasting more than a very short time”.16 The present law focuses on actual or likely
harm and reasonableness. The SLC proposal is consistent with these principles.

Section 43(3)(b) – banning all blows to the head, implements and shaking
COURTS ARE BARRED FROM CONSIDERING RELEVANT FACTORS

Section 43(3)(b) as with 43(3)(a) bars the court from considering any relevant factors such as
potential for harm. This will lead to trivial cases becoming criminal.

Many of these cases will involve mothers disciplining their sons. If a nine year boy punched his
sister on the arm and his mother then tapped him on the head, the mother would be committing a
criminal offence.  A mother who uses the flat of a ruler of the palm of the hand to discipline her ten-
year-old son must also be found guilty of assault. No proof of harm is required. The mere use of an
“implement” to punish the child is enough to result in a conviction. If a mother enters a teenager’s
room and, finding it a mess, picks up a pillow from the floor and throws it at the child, has she used
an implement to punish him? Under section 43(3)(b) we think she has.

THE SLC PROPOSALS

The SLC did not suggest banning shaking or blows to the head. It suggested the reasonable
chastisement defence could be removed where a parent “struck” a child “with a stick, belt or other
object” or “in such as way as to cause, or to risk causing, injury”.17 This proposal would at least
continue to require some evidence of harm, potential harm or unreasonableness. The word “struck”
implies more than a trivial degree of force. The phrase “stick, belt or other object” would direct the
court to consider serious rather than trivial implements.

                                                
15 Criminal Justice (Scotland) Bill, Policy Memorandum, 2002, para. 224
16 See The Physical Punishment of Children in Scotland: A Consultation, Op cit, para. 2.11
17 Loc cit



Summary
The criminal law is very powerful. Parents who face a criminal charge will be under considerable
stress as will their families. A prosecution would put the child at the centre of a highly distressing
court case. The parent may be imprisoned or lose their job. The parents’ marriage may break up
under the strain.

As in the F case, social workers would become highly involved in any family where there was a
conviction under the new law. Even where there is no prosecution, social workers may still seek a
court order in respect of a child where there is evidence of a breach of the new law. Social work
intervention can cause a family extreme stress.

Many ordinary affectionate parents use moderate physical punishment. These parents totally
condemn child abuse and believe the law should criminalise it. But instead of catching child
abusers, section 43 as drafted will catch ordinary parents.

We would welcome an opportunity to present further evidence to the Committee.

Colin Hart, BSc, PGCE
and Simon Calvert, LLB, Solicitor
The Christian Institute, Scotland
29th April 2002



SUBMISSION FROM HIGHLAND CHRISTIAN SCHOOLS TRUST

As secretary of a Christian organisation we write to you to plea that the Bill, ref. smacking of children
under three, be stopped.

There is no need for such a Bill.  We believe that parents have a God-given right to correct their
children and a smack in a loving and careful way is not only of Biblical command but is common
sense, when a child is behaving in an unruly manner.

We urge the Scottish Parliament to drop this silly proposed legislation.

Yours etc,

Tim Nixon
Secretary
Highland Christian Schools Trust



SUBMISSION FROM RIVER OF LIFE CHURCH

I understand you are inviting responses to the Parliaments proposed legislation to ban the physical
chastisement of children under three and prohibit the use of implements, by some clauses in the
Criminal Justice Bill, namely 43(3) (a) & (b), contained in Part 7 [Children]

I make this representation, collecting evidence against these clauses of the proposed bill from three
sources:
1. The corporate view of the members and attenders of the River of Life Church
2. The attitude of an overwhelming majority of ordinary members of the public who I encounter in my
daily pastoral duties.
3. The view of my wife and I, having successfully parented five great kids; three boys and two girls,
during the past nineteen years.

We speak of course as Christians, believing that the long established principles upon which our
Scottish society has been built are still of immense value. It may be that Church attendance has
diminished a little, but Christian principles have successfully under-girded our communities, judicial
systems and family life for centuries. We neglect those principles at our peril. It can be argued very
convincingly, that as our nation has departed from Christian principles, it has encountered increasing
social difficulties.

The issue of physical chastisement of Children, or ‘smacking’ as most of us would describe it, is of
serious interest to the Christian community (and I imagine to the Jewish community also), especially
in relation to the Bible’s clear teaching on the subject in the book of Proverbs; the book of wisdom.
We are encouraged to see physical correction as a valid and common-sense method of reinforcing
loving discipline. As such we feel that the introduction of this bill as it stands would directly prohibit
well-measured physical correction as be a contravention of our rights to practise the Christian religion
as the Bible directs.

My family and I spent a year living in Sweden during 1990/91. At that time we had four young children
and one on the way. We were studying for the Ministry at Bible College there and the Swedish
government had ruled against smacking some years earlier. We encountered a Christian Pastor who
had been brought to court for ‘Incitement to Child Abuse’ following a sermon he preached on the book
of Proverbs. We were deeply shocked that a good, honest, well meaning public figure could be
treated in such a way! He fought the action and it transpired that a certain time period had elapsed in
the prosecution’s activities, so the case was dismissed on a technicality.

At that time it was absolutely inconceivable that a similar situation could ever arise in Scotland and I
have to admit, we laughed at the Swedes. Now it seems we may need to eat our words because it’s
being proposed here too.

Our family’s experiences in Sweden both then and now have further convinced us that banning
smacking will not lead to a reduction of serious child abuse or a more civilised society. We visit
Sweden every year and we’ve tracked the steady increase of vandalism, graffiti, rowdiness etc.
amongst young Swedes. We know parents who are at a loss to know how to adequately direct their
children towards healthy values; they feel their ability to make meaningful input into their child’s life is
being systematically removed by the state. We have witnessed increasing cheek and abuse from
children who seem to be unrestrained. Obviously this is empirical evidence but to us the trend has
been very real and sad.

I understand also there is tangible evidence that serious child abuse in Sweden has increased since
the introduction of legislation prohibiting physical chastisement. A common scenario is of a parent
who, denied the right to use physical restraint when he/she is calm and collected, holds back and
holds back as the atmosphere becomes more and more highly charged until finally he/she looses
control and strikes out in frustration, anger and temper in such a way as to cause bodily damage.

Please do not allow the same trend to occur in Scotland. We implore the Scottish Parliament to
uphold and empower parents to do what parents do best - cherish, love, teach, direct and where
necessary discipline the young lives God has entrusted to their care.



For my wife and I, this legislation will make no difference - our smacking days are over - our children
are grown up. But our concern is for them when they have their own and our grand children’s children.
They all are glad we smacked them when they were small - under three and over three - and think the
present proposals are crazy.

Our concern is for the many, many parents who don’t know how to make their voice heard or who
don’t have the confidence to speak up, or who don’t think their voice makes any difference.

None of us are advocating physical punishment which does harm, existing legislation already rightly
protects against that, we’re just arguing for the retention of punishment which hurts just a little and
points out to a young mind that the particular action or behaviour is not acceptable. As the cliché
states, “Actions speak louder than words”. To a young mind which doesn’t yet understand words, a
short light smack is often all that’s needed to protect them from deeds which might cost them their
lives - a finger in an electrical socket, a toe in the fire. As Proverbs says: “Don’t fail to correct your
children. They won’t die if you spank them. Physical discipline may well save them from death.”
[Proverbs chapter 23 verses 13 & 14 in the New Living Translation].

In conclusion, our main reasons against further restrictions being set upon the use of physical
punishment are:

� They would infringe our religious freedom
� Most ordinary, loving, responsible parents smack their children
� Swedish evidence does not support the proposals
� The proposals would be quite unworkable in practice and would make good parents into
‘criminals’.

Finally, in reading the Scottish Parliamentary debates on the issue on the Parliament’s web site, I
came across the following comment by Lord James Douglas-Hamilton:

“The proposals reek of the nanny state, by notifying all Scotland's parents that they are potential
criminals.

Let us suppose that some young Hercules aged two years and 11 months dislikes his mother's
best efforts to give him a tasty supper, which he hurls in her face. If she dares to remonstrate with
her young hero, her actions could be criminalised. Similarly, if a very young child assaulted
another very young child, would it be unreasonable for an adult to restore some discipline? If the
new policy is set out in statute, it will be an example of the Deputy First Minister's seeking to
control every aspect of our lives.”

I don’t think I could put it any better myself!

Yours faithfully

MARK SMITH
Pastor



SUBMISSION FROM DR & MRS DUFF

As parents of three children (ages 1, 3 and 5), we would wish to call into question the proposed
criminalisation of some smacking.  We would make the following points for your consideration:

1. Smacking, in moderation, is natural, responsible, and an expression of love.  You are going
against nature on this one (compare Prohibition in the USA)!

2. Smacking is less cruel than some of the privations promoted as civilised alternatives, such as
long drawn-out withdrawals of privileges or communality with parents/family.

3. Smacking saves lives.  For example, your child runs out into the road.  You run up and pull
him/her back and smack him/her on the hand sharply.  The child then understands the causal
connection between the reckless act and the swift punishment.  No alternative here would
work.

4. At age two children can understand smacks, and they occasionally need them.  Have you
never heard of the ‘terrible twos’?

5. A mild shake or slap on the cheek should also not be against the law, notwithstanding that
vigorous shaking or hitting of the head/face are wrong.  You are using a sledgehammer to
crack a nut.

6. The law already covers violence against children, so what exactly is the point of this
draconian legislation: keeping up with ‘Europe’ (hardly a model of children’s welfare)?

7. No doubt the children’s rights community has got it into its head that a complete ban is
necessary.  But they work mainly with abuse victims, and this affects/distorts their view of the
world.  Think of the majority of parents.

8. We suspect the backers of this section are being driven by lobby pressure instead of
common sense and the public interest.  Sure sign of an immature parliament!

9. This was not (?) in the Labour Party’s election manifesto so you should not be slipping such a
controversial conscience issue in now.  But even if it was in, it is basically unnecessary.

Dr. Alistair Duff
Mrs Elizabeth Duff ( except for point 5)



SUBMISSION FROM PENELOPE LEACH

I am delighted to hear that the Scottish Parliament has started to consider the legislative proposals to
ban all corporal punishment of children up to their third birthdays, and to ban the use of implements,
shaking and blows to the head for all children.

Having been concerned with Scotland’s moves towards legal reform since offering evidence to the
Scottish Law Commission in 1997, I should like to congratulate you on these, the first proposals fully
to protect any children in the UK from all corporal punishment.

These proposals do not meet the UK’s human rights obligations to protect all children fully and
equally, of course. And since a full ban is in place and working in 10 other countries, it is sad that it is
not even open to debate in Scotland. Still, it is a start, and the proposed ban on the use of
implements, shaking and blows to the head for all children is especially welcome.

Age-based protection such as is proposed here has some popular appeal because it offers protection
to infants. Sadly though, saying that smacking is unacceptable for the youngest children conveys the
idea that it is acceptable for those who are older.  This undermines child protection and promotion of
positive parenting for older children, and ignores the fact that any corporal punishment is a lesson in
bad behaviour.

I therefore hope that these Scottish proposals will give the rest of the UK a lead in starting reform and
that Scotland herself will go on to lead the way to giving all children equal protection.

Penelope Leach PhD



SUBMISSION FROM DR SEBASTIAN KRAEMER

The proposal to ban smacking children under 3 starts a very necessary discussion about what it is
really like to care for small children.

But it is a very complex issue, not suited to simple polarised argument. It leaves out all the other ways
in which we can harm small children when we are angry or upset (or even persecuted by) them.

This bill can only be defended as the statement of a principle. It is a different way of using legislation
from, say, making laws against theft or fraud. It is more like laws against racial abuse, which is
something many people - of all races of course - feel in their minds from time to time, even if they
would never act it out, or maybe never even talk about it.

1. It has to be made clear that a ban on smacking is a way of saying that something is wrong, not a
way of striking fear into parents, almost all of whom will sometimes feel like smacking their children,
and may do so. Nor should those who do so expect that they will be automatically be punished for it,
unless it’s a case of obvious child abuse.

2. So why pass a law then if it isn’t going to be applied in every case? Aren’t the child abuse laws
sufficient? Because it says that tiny children can not be disciplined by physical means (nobody can,
but that is another argument, to come) but they do drive us mad ie we feel violently angry at times,
just as they do themselves (A toddler in a terrible rage might even kill you if he had the physical power
to do so!). So we are talking about an experience of violence as a part of the mental life of parents
and children, but not part of their physical life.

3. The argument that parents’ power to discipline children is limited this way is a poor one. Children
who are beaten will obey but they won’t become interested, cooperative and trusting people, as we
want them to.

4. The bigger problem for supporters of this proposal is to show how there are alternatives, since
parents who can’t think of any are already in big trouble. They may not have much experience of what
it means to be contained in infancy and toddlerhood, i.e. to have your badness understood, and
stopped by the moral force of a bigger mind. Some parents, for example, may think that they should
withhold love as punishment instead. That’s OK for a moment - it’s inevitable that this is how it seems
to the child when the parent is really angry - but this is just one of the many other ways to humiliate,
abuse and torture a toddler - and these, it must be said, are not covered by the bill. So many parents,
(including some who are uncertain about the argument, or who uneasily support the bill) may
themselves feel tortured by all this, precisely those who are finding it (or who remember with shame
how they did find it) really hard not to lose their temper with naughty or sleepless children. And who
has not been in this situation? It is not at all helpful to polarise the debate as if all supporters of the bill
were smugly confident of their capacity to deal with disobedient children, making opponents feel as
though they were missing something. This is just humiliating them.

5. No parent can bring up children properly without being angry with them, without feeling hateful
towards them. That is OK if there is also love. If not, that’s serious trouble. If that’s all that comes out
of this, something will have been gained.

Therefore this debate is important if it is the only way to get people talking seriously about what it’s
really like to be a baby and a toddler and what it’s really like to be the mother or father or other
caregiver of such children.

Dr Sebastian Kraemer
Consultant Child and Adolescent Psychiatrist, Tavistock Clinic and Whittington Hospital, London



SUBMISSION FROM SUZIE HAYMAN

As an agony aunt, a counsellor and a trustee of Parentline Plus, I would like to congratulate the
Committee on making a start at protecting some children from some physical punishment. But I
would like to earnestly implore you to consider extending protection to all children against all
physical abuse. Allowing some corporal punishment at certain ages simply fudges the issue and
continues to send the message that the use of violence and power are acceptable ways of
settling problems.

In my experience, most parents feel hitting children is a counsel of despair. They know that when
they do it, it’s ineffective and does more harm than good. What they want is help in finding a
better way of dealing with their children. Drawing a firm line and saying -as we did many years
ago with spousal abuse - that this is unacceptable in a civilised society is a good start. Allowing
any form of physical punishment is contrary to natural justice, against human rights and, perhaps
most telling of all, simply isn’t an effective way of helping children learn anything but violence and
unfairness. At least 10 other countries operate a full ban. I believe you’ll find that far from
encouraging anarchy or delinquency, the legislation contributes to a less violent society with
lower rates of child depression than we have.

Suzie Hayman



SUBMISSION FROM REV G I MACASKILL

Criminal Justice (Scotland) Bill - Section 43 - Physical Punishment of Children

Dear Sir or Madam,

I wish to make advise the Committee that the above Bill should be scrapped for the following reasons:
It is confusing
It is quite unnecessary
It is possibly unworkable
It undermines parents
It would be counterproductive
It would discriminate against some sections of the community.

I should say that I write on behalf of very many people who feel exactly as I do.

Do please reconsider what you are doing to the future people of Scotland.

Thanking you,

Yours sincerely,

G I MACASKILL



SUBMISSION FROM ROBYN POUND

I wish to congratulate Scotland for leading the way in the UK.  As a health visitor in England for
25 years I have been keen to see children awarded equal rights to be free from violence in the
same way that adults now expect.

Firstly because it is unjust to retain rights to hit children who are impressionable and in a process
of learning about who they are in the world.

Secondly because it would make our jobs so much easier if we could take the stance that we
want to help parents to stay within the law rather than trying to convince them that although it is
lawful it is a really bad idea and harmful to strike any child in any way.

Those children who people would really like to get tough with because of their behaviour are the
very children who should be treated more humanely because defiance, vengeful behaviour and
lack of co-operation are the result of feeling insignificant, inadequate and unlikeable etc and this
is never helped through the violent actions of more powerful adults.  Please make health visiting
and social work easier by supporting our humane intentions.

Robyn Pound HV



SUBMISSION FROM PETER SMITH

As a Professor of Psychology in the UK, and author of a national textbook ’Understanding
Children’s Development’ (Blackwell 1999, 1991, 1998, in press), I am writing in a personal
capacity to express my support for your legislative proposals on corporal punishment of children,
which in the UK context are a clear step forward in protecting children from physical attacks which
we would not tolerate if we received as adults.

In fact I believe that the proposals could well be stronger.  However they should certainly not be
watered down or withdrawn, and my knowledge of child development leads me to strongly
support them as humane and progressive steps.  They should start to set a climate for improving
children’s welfare, and reducing the chances of physical abuse in the home and all the pain and
misery that can bring about  both in the short and longer term.

Peter Smith
Head, Unit for School and Family Studies
Department of Psychology
Goldsmiths College



SUBMISSION FROM CAMERON ROSE

I am distressed to see the proposals are going ahead in relation to parental responsibilities and
rights in the matter of rearing children.

There are many parts of this bill, which are unwelcome, and for a whole variety of reasons.   Let
me outline those which figure uppermost for me.   (I am a parent with five children.)

1.   The proposals as a whole, and the proposed prohibition of smacking a child under three in
particular for many parents will make it more difficult to bring up children.  Hard pressed parents
need a range of options to respond to the pressures which already militate against good
behaviour in children.  It is hard enough to find suitable measures which can fit the
circumstances.

The most difficult time for parents, in my view is the endless pressure of having children under
five.    If enacted the legislation will remove from parents an effective and immediate option
throwing them back to other measures (sometimes more harmful to the whole person) which may
not always be adequate.  Our experience has been that this is a useful help in times of business
and pressure - the absence of which might have tipped us into doing something in desparation
which was more harmful.

2.  There seems to be an implication behind the philosophy behind the legislation that violence is
per se wrong.   I am afraid this does not stand up.   Limited force is often necessary in our society
to prevent greater evils.  We currently have troops in Afghanistan using force.   Policemen use
handcuffs and CS spray.  It is legitimate to defend oneself against a violent person in the street.

3.  Although I appreciate there are some who abuse the ability I doubt that this legislation will help
the overall situation.  It is those who are under pressure most who need the help of various
measures to encourage discipline and good behaviour.

4.  In addition to the above I doubt the workability of the proposals, and, I believe, in the long term
the measures will cause children to suffer by undermining the authority of parents and further
blurring children’s responsibilities to society and their parents.  The lesser provisions of Section
43 amount to interference of dubious value.

I ask you to withdraw the proposals contained in Section 43.

Cameron Rose



SUBMISSION FROM MARINA GRUT

Congratulations to the Scottish Parliament on being advanced enough to be the first in the UK to
protect some children from violence!

However, the message is that some small children need protection, when in reality ALL children
should be protected, in the same way that grown ups already are, because children are more
vulnerable.

The proposals do not meet the UK’s human rights obligations and this is frightening.  A full ban is
in place and working well in 10 other countries – why not in Scotland.

90%, 91% and 74% of people on three television shows in London have voted in favour of
beating children.  They seem to have no idea what else to do as regards discipline!

If you wish your children to live in a safer, better environment, then parental education needs to
start immediately.  I have lived in many countries, but I have rarely encountered the violence and
lack of understanding that seem to prevail here.

It takes intelligence to rear a child with kindness and understanding.  Those people who beat their
children will find that they have engendered a feeling of helplessness which, at a given moment,
turns to violence in that child in order to feel power over another.  No wonder the little 2-year old
was beaten to death by those two boys some time ago.

I reared three children with love and understanding and without ever beating them or shouting at
them.  It takes tremendous patience and most people do not have that, or the intelligence to
understand the damage they do to their children if they use violence.  It also take, above all,
consistency.

My eldest son has reared his five children through love and kindness.  Also my daughter is doing
the most wonderful job of rearing her son.  When I commended her she said, “But I had such a
good example.”  I felt touched and very proud of her.  No-one likes a spoiled child, but a good
child who understands why they should behave well is liked by all.

The most important lesson my father ever taught me is to treat people the way you wish them to
treat you.  We could all benefit from this concept.

Marina Grut (Mrs)



SUBMISSION FROM RIGHTS AND PARTICIPATION PROJECT

To Jim Wallace and members of the Justice Committee

I am writing to congratulate you on being the first parliament in the UK to draw up proposals to
ban corporal punishment for some children.  I work in Hull, at the Rights and Participation Project.
RAPP runs Hull’s children’s rights service and works with many children and young people in
need of protection from violence.  A change in the law for all children in the UK would make it
much easier for organisation like RAPP to advocate for children who experience violence.

Whilst I fully support the proposals in Scotland, I would like to see corporal punishment banned
for all children.  Limiting this to children under 3 sends a message to parents and others that it is
okay to be violent towards older children and young people.  The only way to ensure that
vulnerable children are protected from violence would be to legislate for all children equally,
regardless of age.

Finally, I hope that the Scottish Parliament will do all it can to influence the UK government to
introduce legislation to protect all children in the UK from violence.

Yours faithfully,

Jenny Dagg
Project Co-ordinator
RAPP



SUBMISSION FROM JASMINE REAVLEY

As a parent I do not wish my, or other children to experience violence.  It is scary and bullying
and can cause harm and is on the border/out of control.  I think it is teaching children that in order
to obtain obedience or a change in behaviour it is right to use physical punishment to do this.
There are other ways - sending to room, excluding from situation in which the behaviour
warranting punishment is taking place.

If smacking takes place from 3 up to, say, 14 this is teaching physical punishment as a means of
getting what you want in the home.  This may be one of the cultural wrongs which continues to
adulthood and permits domestic violence to go often unchallenged, possibly following the
desensitising which took place in the now-adult as a child.

It will be a great step to have this bill passed in Scotland and we should follow the guide of the 10
other European countries who have a non-smacking law in place. This is such an important step
for children and their right not to be used by the parent who needs to vent their anger and finds it
acceptable to smack their child.

I believe the ban on smacking should go across all ages, and not just under 3.  It is a way of
teaching self-control and finding a way of communicating disappointments and corrective
instructions without raising a hand to do so.

All the best

Regards

Jasmine Reavley



SUBMISSION FROM JANE GREGORY

Sirs,

I am emailing you to congratulate the Scottish Parliament for being the first in the UK to put
forward proposals for banning corporal punishment for children under the age of 3.    I personally
support banning all corporal punishment for all people whether children or not. To my mind,
corporal punishment is just another way of saying that the person who is instigating the
punishment has to resort to violence to get their point or points across - in many instances this
would be considered as bullying.

Which sort of raises another issue.  We still live in a time when it is considered by many,
appropriate to instill discipline in younger and weaker people than ourselves by using violence - I
welcome your proposals – and would urge you to consider extending them to incorporate all
children no matter what age - but I wonder if you are also giving thought to any form of public
education initiative designed to show people with parental responsibilities, other strategies for
dealing with behaviour they find either unacceptable or frightening.

I wish you well with passing the legislation and look forward to the time when the London
Parliament follows suit.

Best wishes,

Jane Gregory



SUBMISSION FROM KATE BARCLAY

Dear Members of the Justice Committee,

Corporal Punishment for Children

I would like to congratulate you on making the first move in UK to protect some children fully from
all corporal punishment with new legislation.  Being Scottish myself, I am proud that our
Parliament is the pioneer of much needed change in this area.

I believe that the fact that the Committee is even considering the legislation on corporal
punishment for children indicates the need for change.  In your deliberations on such change, I
hope you are ready to consider the views of all, adults and children alike, in order to formulate
meaningful and fair legislation.

I believe that the only just and safe way forward is to give all children equal protection.  Smacking
and beating children, defined as below 18 years, is wrong whatever age the child is.  However if
the Committee is only considering age-based protection, this inevitably sends the message that
smacking is OK for all but the youngest children.  This is wrong – it undermines child protection
and the promotion of positive parenting for older children.  Any corporal punishment is a lesson in
bad behaviour.

Proposals that are age-limited are therefore not adequate in addressing the needs of all children.
Furthermore, such proposals do not meet UK’s human rights obligations to protect all children
fully and equally.

If Scotland is to be a pioneer in this area, it must consider banning corporal punishment for all
children.  A full ban is in place and working in 10 other countries: why not Scotland?

I hope very much that you will seriously consider my views as an individual who cares about the
plight of children, and the effects upon the wider community.  Thank you very much.  I look
forward to hearing a more positive outcome of the Committee’s work in this vital area.

Yours truly,

Kate Barclay



SUBMISSION FROM STEVE BAGNALL

RE PHYSICAL PUNISHMENT OF CHILDREN

I am delighted to see the Scottish Parliament has the courage to deal with this and take
positive action.

Thank you

Steve Bagnall



SUBMISSION FROM ITA WALSH

Smacking can be shown to be really effective. It has the following visible impact:

It teaches children:
that might is always right
that they will be able to control the word this way - when they are bigger
that lash out first, talk later is a quick way to end disputes
that love is untrustworthy

It also has great benefits parents:
it saves time and trouble
they don’t need to bother to learn non-violent means of discipline
they can exercise their rights over their possessions (children)

They only disadvantages are:
frightened children who turn into bullies when they are older
continuing the cycle of disrespect
producing a world characterised by violence

Perhaps it would be worth exploring some of the advantages of altering the mind-set to one in which
hitting a child would be as unthinkable as lashing out at a larger unknown adult who was behaving in a
displeasing manner?

What will not be effective is to remove the current form of discipline without replacing it with effective
alternatives. For this to happen, parents need to be given the opportunity to learn how to care for their
children in a way that brings about a safer and happier world for everyone.

Thank you for reading this.

Ita Walsh



SUBMISSION FROM ANDREA SEMPLE

To: The Scottish Parliament’s Executive,

Congratulations on making Scotland the first part of the UK to introduce legislation limiting physical
punishment and to protect children fully from all corporal punishment;

The only just and safe way forward is to give all children equal protection;

Age-based protection inevitably sends the message that smacking is OK for all but youngest children; this
undermines child protection and promotion of positive parenting for older children;

Any corporal punishment is a lesson in bad behaviour;

Proposals do not meet UK’s human rights obligations to protect all children fully and equally;

A full ban is in place and working in 10 other countries: why not Scotland?

If this legislation goes through, it opens the door for further progress in both England and Scotland. If it
fails, because of "public opinion", that fact will be used by politicians who are afraid to upset the public to
continue to ignore the overwhelming evidence of the harm done to children, especially 0-3 year olds, by
being slapped, belted, punched, kicked, shaken and all the other things done in the name of their own
good.

Andrea Semple



SUBMISSION FROM PHILTAVERNER

Dear Sir/Madam,

I am fully in support of a ban on all physical punishment of children and applaud the Scottish Parliament
for taking the first steps in this direction. My only regret is that the proposals do not go nearly far enough. I
do not accept the artificial "cut-off" point at three years of age and would argue that all children need to be
given the same protection from violence, however mild, that adults enjoy.

I should say that I am not Scottish (although both my wife and I have Scottish Grandparents) but am
aware that decisions taken in Scotland are likely to have a profound effect on England and Wales and am
therefore encouraged to see Scotland setting an example.

My reasons for supporting a ban on smacking and other forms of physical punishment are:

1. Children’s Rights. It seems to be absurd that the smallest, most vulnerable members of society
have the least protection against physical punishment. Adults who commit the most terrible
crimes retain an inviolable right against physical punishment, so it is quite unacceptable to allow
children to go on being hit for minor misdemeanours or even simple mistakes. The UK has signed
up to the UN Convention on the Rights of the Child, article 19 of which forbids the use of physical
punishment. This needs to be implemented without delay. Smacking is always degrading.

2. Smacking doesn’t work. Virtually all research confirms this, as does the experience of parents
who find themselves "having" to smack repeatedly for the same things.

3. Smacking can increase to the point of actual harm and even abuse - most parents who physically
abuse their children say that it started with attempts to impose discipline by smacking and that it
got out of hand precisely because it didn’t work.

4. Smacking leads to long-term harm for children. It teaches them the lesson that it is okay to
change someone else’s behaviour by use of violence. Research has shown that children who are
physically punished are more likely to commit acts of violence against their peers and become
involved in crime.

5. Britain is once again being left behind as more and more countries ban physical punishment. The
one that led the way, Sweden, has seen a remarkable decline in all sorts of negative outcomes
for children in the generation that has grown up with the ban - almost no child deaths from abuse,
declines in youth crime, drug and alcohol use, suicide and so on.

I recently had a chance to visit Germany and Austria, two countries that have banned smacking
successfully. The experience of these countries show that when a ban is combined with assurances that
parents won’t be criminalised in droves and a programme of public education and family support
Government’s can take a positive moral lead that will enhance the lives of every child. Germany added a
complimentary duty on all local authorities to promote non-violent means of conflict resolution to support
the ban.

Nelson Mandela said that you can judge a country by how it treats its children. Please don’t lose this
opportunity to make Scotland, and eventually the whole UK, a better place for children to grow up in.

Best wishes,

Phil Taverner



SUBMISSION FROM CATRIONA BROWNLEE

I am writing to say, as a parent of a toddler, that I am not at all happy with the proposed
legislation that would make the smacking of a child under 3 years of age a criminal offence.
Please allow me to make some points:

I feel the legislation is totally unworkable as peoples’ homes cannot be policed and children under
3 are unable to speak up for themselves...if only they knew the law.

I was smacked as a small child and it did not do me any harm.

Most ordinary parents smack their children. Surely when a child is in some danger/potential
danger it can be an effective deterrant.

Violence towards children is ofcourse entirely unacceptable and the law already provides for
instances of child abuse. Therefore further legislation is unnecessary.

One concern of mine is how the law would define a smack? Is it a hard hit or a light tap? Locking
up parents for the latter seems to me to be quite preposterous.

 I think that to avoid ALL smacking of any shade could be verging on passive child abuse.
Children need discipline and boundary setting. A tap that is forgotten by the child in a matter of
seconds is surely not for the Scottish Executive to condemn?

Thank you for taking the time to read this. I hope the points raised will be given serious
consideration.

Sincerely,

Catriona Brownlee  (Mrs)



SUBMISSION FROM REV AND MRS HOWARTH

Dear Committee,

As parents and grandparents we wish to register our profound disagreement with the proposed
change in the law over the smacking of children. Of course we hate child abuse of any kind but
understand that is already adequately covered by law. We ourselves and now our children used a
’tap’ on our young children to teach about danger and later warned that a smack would follow
really bad behaviour, this was rarely necessary and became obsolete after about age five when
other sanctions became more suitable. We believe a quick smack followed by a hug is often the
least traumatic way out of a defiant situation! We ourselves were brought up in the same way and
cannot ever remember being traumatised by a smack.

We feel that the proposals will be impossible to implement and be generally unpopular with
ordinary parents. Please rethink!

Yours respectfully,

The Rev Robert and Mrs Sarah Howarth.



SUBMISSION FROM REBECCA FLEMING

I am writing in response to the public consultation on making it a criminal offence for parents to smack
their children under the age of three. I am concerned about this proposal as I feel smacking never did me
any harm and young children, particularly under three, do not respond well to commands as they do not
understand why their parents are saying “NO”. For example, it is surely better for a child to receive a
small ‘tap’ on the hand to prevent them doing more damage to themselves by touching something hot,
saying “NO” often results in toddlers wanting to do the denied thing all the more.

As a young couple considering the prospect of having children in the next few years, we would not ever
intend to hurt or abuse our children, but we would want sanctions that would help us to gain respect and
keep our children under control. The law as it stands already exists to prevent the abuse of children and,
as long as it is implemented correctly, has all the power it needs to penalise abusive parents and protect
children. Reforming this has the potential to criminalise honest parents who intend to protect their children
and not harm them. I am concerned that the words of a child could easily be misinterpreted and charges
may be pressed when there is nothing of real concern happening and loving, effective parents may be
separated from their children. How would one prove your innocence for something apparently done within
the privacy of your own home? And, in addition to all this, the courts would have do deal with even more
cases.

Please give consideration to the viewpoint of honest parents and prospective parents, as it is hard
enough to bring children up in a world where adults and parents have little control over what young
people do. The majority of adults today were smacked as children and it has not done the majority of
them any harm at all.

Yours sincerely,

Rebecca Fleming



SUBMISSION FROM MARTINE COLLUMBIEN

Congratulations on making Scotland the first in the UK to introduce legislation limiting corporal
punishment ! I sincerely hope that the Bill will be accepted by the Members of the Scottish
Parliament, with the growing awareness for all that the only just and safe way forward is to protect
all children fully. This is a crucial bill for the whole of the UK.

If this legislation goes through, it opens the door for further progress in both England and
Scotland. If it fails, because of "public opinion", that fact will be used by politicians who are afraid
to upset the public to continue to ignore the overwhelming evidence of the harm done to children,
especially 0-3 year olds, by being slapped, belted, punched, kicked, shaken and all the other
things done in the name of their own good.

There is plenty of evidence that aggression (and future violence) is typically laid down in children
by the experience they receive from their parents in the first 3 years of their lives, especially harsh
punishment.  Parents committing harsh punishment do not believe it harsh - they are convinced
(wrongly) it is for the child’s own good.

I have been involved in international research on domestic violence, and feel enough evidence is
available that the roots of domestic violence go back to childhood! Now, action is needed starting
with changes in policy!

Thank you in advance for your support in passing this bill.

Sincerely,

Martine Collumbien



SUBMISSION FROM MR & MRS MCCULLOCH

My wife and I have three young children, ages 6, 3 and 1 years. We are very troubled by the proposed new
legislation, which appears to be an intrusion into our family life.

As parents we take our role and responsibility very seriously, as many of our friends and family do to. We believe,
though not perfect and not with all the answers, that we provide a very stable and loving home for our children.
Indeed, if you were to meet them you would find three very contented, fun loving, children, which we believe
reflects on the way in which we raise them.

As part of that responsibility we do smack our children from time to time when we believe that it is a course of
action that will be beneficial in the discipline of our children. As children, both my wife and I received parental
instruction and discipline which  sometimes involved smacking, and it did us no harm at all. Quite obviously, we
take some of our ideas on how we should raise our children from our own experiences as children, and the fact that
we can look back and see how effective some elements of our parents’ child rearing was for us.

Anything that we do as parents for our children, is borne out of a desire to do the very best for them and bring them
up as best we know possible. We see that the children in society who are growing up with a sense of values and
consideration for others are those whose parents have invested time and effort in raising them. The arguments for
good parenting and that smacking children is part of that are completely supported, generation after generation by
the countless parents who testify to the same experiences as we do.

We realise that this legislation is not intended to have anything to do with the rights and roles of parents and is not
intended to try and correct bad parenting, but there in lies the huge flaw of the proposed legislation. It does exactly
that. There is no indication that the intended purpose of protecting children from violence and abuse is going to be
achieved at all.

Therefore in conclusion we would ask the committee to consider the folly of introducing legislation which will once
again impede and impinge on the rights of the ordinary majority who are doing a good job in continuing to be a
positive influence on society by raising there children correctly and effectively, whilst not necessarily protecting any
children any more than at present from the very real threat of violence and abuse from parents. All this legislation
will achieve is weakening the family unit even further and consequently contribute further to producing a society of
children who have no positive or effective discipline in their lives. We are all aware, I am sure, of the dramatic,
negative effect that this is having in many of our towns in Scotland today, and that is another set of problems that
this legislation would compound rather than make better.

Yours Sincerely,

Phil & Elaine McCulloch



SUBMISSION FROM MICHAEL MANAS

To Whom it May Concern,

Smacking Children

I am appalled that this is even being  questioned whether or not it is wrong to do. There is
absolutely NO excuse  for violence of any kind, much less children. With this, I believe that  hitting
your child should be replaced with other means to communicate that  what they did was wrong.
For instance, treating your child like a human  being, and not a pet who just soiled the brand new
carpet. Violence is not  something that goes away, and just like war, it escalates into something
bigger than we can handle. I, personally, have seen cases of abused (in any sense) children not
turning out to be well- balanced, and they grow up learning that violence is the only answer to
correct things as they see fit.  Best case scenario, they grow up looking down upon themselves
and live the rest of their lives in that state. Look at what a violent atmosphere had done to many
Middle Eastern societies. I have also seen cases where children who have had clear and proper
communications with their parents grow up with the knowledge that there are alternatives to
violence, which accomplish whatever it is they set out to accomplish, without the need to inflict
pain upon others.

Basically, there is nothing right about violence, no matter what the excuse is. NO ONE has the
right to hit a child, theirs or not! Thank you for your time.

Sincerely,

Michael V Manas



SUBMISSION FROM PETER HOSKING

I was shocked to discover that although we were stoppped from hitting schoolchildren in the
seventies, nevertheless it is still legal for parents to hit children.

I can think of no reason why parents should have a legal right to abuse children - where does it
stop??

I think it has to stop now.

Please make sure that this legislation is passed.

Thank you

Peter Allan Cameron Hosking



SUBMISSION FROM SARAH MACGILLIVRAY

I am writing because I am dismayed at the proposals for changes to the law in regard to smacking
children. They are an unnecessary intrusion into family life. I presume that the intent is to protect children
from abuse and excessive physical punishment. However, I believe that the law is already capable of
doing this, and the proposals, if made law, will only result in criminalising loving parents who are doing
there best to bring up their children.

It is wrong to state that children under the age of three do not understand why they are being smacked. In
fact it is a very effective punishments for children of this age because there language skills have not
developed fully and they are unable to reason. In fact, I feel that alternative forms of punishment are cruel
such as sending a child of that age to his/her bedroom or withhold something that they enjoy because
how can a child of that age connect a longer and maybe less instantaneous punishment with the bad
thing that they have done. Even shouting at a child of that age is cruel. A smack is instant and easily
related to what they have done wrong it is also over quickly and soon forgotten about.

I was smacked by my parents under the age of three. They were loving and good parents. I was not
emotionally or mentally scarred. I believe I have grown up into a well balanced law abiding adult. In fact
because my parents disciplined us (I brother and 2 sisters) well as young children they had no problem
with us as teenagers. I don’t remember once being punished as a teenager (maybe a few tellings off but
no groundings etc).

I am now 24 and married. My husband and I would like to start a family in the near future but it does worry
me that I may be unable to bring my children up in the way that I feel is right. I know that disciplining
children is not easy and it is only loving parents who take the time to discipline consistently and fairly.

I personally do not agree with using implements for physical punishment but I do not feel I can enforce
these views on other people who are also loving parents but use them for reasonable chastisement.

I hope you will take these views into account.

Yours sincerely,

Mrs Sarah MacGillivray



SUBMISSION FROM ALASTAIR MILLS

Smacking Children Under 3

I am worried that there is a move in this country to ban smacking of children under 3.  I
believe this to be wrong – another example of this country bowing to ‘political correctness’.

As a Secondary School Teacher, I daily see the result of families who have not disciplined
their children, some pupils are uncontrollable, lack respect for themselves or anyone else.  I
worry there will be more children like this in society if families are scared, or not allowed, to
discipline their child using smacking.  It is possible to use smacking within a loving family.

As a child I was smacked.  My mother and father (who incidentally remained true to their
marriage vows and are still together) love one another and love us as children.  They
smacked me when I was out of order, and I quickly learned the boundaries and the
consequences.  It was because smacking was used that I learned the boundaries so quickly,
so was not smacked often but knew the possibility was always there.  Smacking did me no
harm, and I still have the greatest of love and respect for my parents.

As a parent of an 8 week old son, I want to be able to smack him, tap him on the hand etc,
when he is out of order, or indeed endangering his own safety (by a busy road, near a fire
etc).  This means controlled discipline carried out in love, not beating, not hitting out in anger,
not abuse.  I don’t believe I will need to use this sanction often, but if I am not allowed to use it
until he is 3 it will be too late.  He will learn his discipline and boundaries at 2 years.  The
suggested alternative to smacking is to rationalise with your child. How can you ‘rationalise’
with a 2 year old?

This change in the law is an invasion into family life and would be unworkable.  What if, under
the proposed law, a neighbour takes a dislike to me and makes an allegation – will a ‘do-
good’ social worker take away my child while investigations are carried out?  The distress of
separation would be more upsetting than a smack given in love would ever be.  There is
already legislation in place against child abuse, there is no need for this.  Surely anyone with
common sense can tell the difference between abuse and a smack to discipline a child.

I would worry that I appear to want to smack my son daily – I don’t.  I want to raise my son in
a loving home, where boundaries are clearly set.  I don’t imagine I would smack him very
much, but I want to be able to use the sanction where necessary.  Let me again repeat my
understanding of smacking is controlled discipline carried out in love: not beating, not hitting
out in anger, not abuse.

Perhaps some people wish to ban smacking because of their own life experiences differ from
mine.  Surely then, they can make a decision not to smack their own children?  I have nothing
but respect for anyone who takes this decision.

But will these people please understand that my family is an example of love, respect,
discipline, balance and commitment. Smacking was a very small part of that, but a necessary
part.

I urge you to take note, and not allow this to become law.

yours sincerely,

Alastair Mills

I am happy for this letter, without the address, to be made public



SUBMISSION FROM REV DONALD DAVIS

Dear Justice Committee,

I am writing as a parent and as someone who was smacked as a child in the home and at
school in Edinburgh Scotland. Also in my professional capacity as a Minister of Religion when
visiting different families that have differing discipline policies in the home.

It never did me any harm, and I sincerely believe it did me a lot of good for the following
reasons.

Firstly, as an Ordained Minister within the Church of England and someone who is filled with
the love of God, the Bible teaches us that not smacking our children when they show
disrespect to their parents, society, or even themselves, demonstrates that we are not acting
out of love, but a distorted view of love.

Not to smack our children is having devastating effects upon their respect for their own
parents, schoolteachers and policemen, ambulance men and other authoritative figures in
society. I have witnessed this personally in different homes in my professional capacity as a
Minister of Religion.

1. In families that practice discipline (smacking), the children all appear to be well adjusted,
socially pleasant with guests and visitors, respectful with their peers when they come to
church and well behaved when times of seriousness and quiet are called for. They behave
themselves when out shopping with their parents and don’t cry and demand things from them
in public.

2. In families that refuse to discipline their children (smacking), the children are completely
different, even from a very young age. They stamp their feet, scream at supermarket cash
desks for sweets, they are cheeky to visitors to the home, rowdy boisterous in the wrong
situations, have no sense of social responsibility, don’t respect their peers, and always seem
to be very selfish.

These are families in my parish in Plymouth. Why am I writing to you? I was born in
Edinburgh Scotland, and consider myself to be proud to be a Scotsman. However, when I
heard the ridiculous reasons for banning smacking and making it a criminal offence for
parents to smack children under three, I was nearly sick. It is precisely at this age from about
two – five that corporal discipline has the best effect upon Children. I am not talking about
abuse, or venting anger, but controlled smacking to correct deviant behaviour as it arises.
Because of the child’s lack of reasoning ability, then discipline and parental boundaries are
what will guide the child. If we take these away we will leave the children floundering, and
uncontrolled, which will leave them feeling insecure for the first three vital years of life.

Secondly: I was smacked as a child in the home and at school. It didn’t do me any harm, and
I believe it did me a tremendous amount of good. If there had been no corporal punishment in
my school things could have been very different. I remember thinking to myself whilst waiting
to be smacked how foolish I had been. When I got smacked, I was made aware that I had
transgressed the school’s code, and I knew that I deserved what I was about to receive. I
didn’t feel bitter of bad about the headmistress because it was not her, it was the law that was
for the benefit of everyone. I knew as a child at the age of nine that my bad behaviour was
having a bad effect on those around me. The smack helped me back onto the right path, had
there been no punishment or pain I would probably have continued along a different route in
my life.

Of course, School is different from home, and the age difference is significant too. However,
my parents didn’t have to constantly tell me not to do things as parents today have to do.
They told me once and I didn’t nag them for things, because if I did then I knew it was being
disrespectful and cheeky. When I was disrespectful or cheeky to my parents I knew that there
were consequences, these consequences prevented me and my family (three brothers and
three sisters) being rebellious and cheeky to my mum and dad. We were not severly beaten,



but were smacked when the occasion demanded. I can only remember being smacked twice
by my dad and never by my mum, but she told me she smacked me to keep me in check. I
believe this inability to remember was not because of trauma, but because of the security and
love that smacking procured, I felt loved when boundaries were enforced. I have a deep and
abiding respect and love for both of my parents today, and I thank them that they loved me
enough to discipline me when I needed it.

Please come to your senses Scotland, and allow parents to discipline their own children with
a smack. God, the creator of all mankind has revealed through prophets that three major
world religions (millions of people), believe to be TRUTH, that
smacking our Children as a form of guidance shows we love them. God, Himself, disciplines
those he loves.

Donald R. Davis



SUBMISSION FROM VIOLET GREAVES

Dear Justice Committee,

I would like to congratulate the Scottish Parliament for endeavouring to protect some children fully from all
corporal punishment.

As a woman who has worked in the field of domestic violence and supporting families experiencing great
difficulties and also, but not least, as a parent of children who are eighteen years apart in age I can
honestly say that bringing up a child in an environment that gives them respect for their rights as a human
being makes complete sense - not just for the child, but for the parents, the household, the school and
society as a whole.

Of course the only just and safe way forward is to give all children equal rights to protection. Age-based
protection inevitably sends message that smacking is acceptable for all but the youngest children. This
undermines child protection and the promotion of positive parenting for older children.

The Scottish Parliament’s proposals do not meet UK’s human rights obligations to protect all children fully
and equally, however, the move is in the right direction.

The rights of the child are what we should be concentrating on. Just as the rights of women was the focus
as opposed to the rights of husbands that eventully persuaded society to come to its senses and
eventually made abuse of women illegal. To continue to debate the right of parents to smack is clouding
the issue.

A full ban is in place and working in 10 other countries: why not others?

Thanking you in anticipation of your attention.

Yours,

Violet Greaves



SUBMISSION FROM BERNARD BOWERS

Parental responsibility in child care

March 2002

Dear MSPs,

On Wednesday 27th March the Executive published its Criminal Justice Bill. It contains proposals to
ban parents from smacking children under three, the use of implements, blows to the head, shaking,
and physical chastisement in child care centres.

We are all moved and angered when we hear accounts of how some parent or carer has mistreated
children or young peoples in their care. However inappropriate the administration of physical discipline
in such cases, the fact remains that smacking does have a valuable place in the parents’ toolkit of
discipline.

To remove by law the option of deliberate and measured smacking, particularly of under 3’s, is not
only unenforceable, but undesirable. Further it represents an unwarranted intervention by the state
into family life.

Young children have limited grasp of language. However, a well placed and timely smack will
communicate clearly his/her parent’s disapproval of a particular action. No lasting damage is inflicted
by a measured smack to any fleshy part of the body- arm, leg or bottom.

Undoubtedly, there are sensitive matters of judgement for the parent to consider with regard to
discipline. These include, at what age to stop smacking in favour of other punishments; and at what
age children’s dignity must be honoured by smacking only in private (rather than on the street as is
seen too often).

The executive would do well to spend time investigating ways of supporting and training parents for
these difficult decisions. The offer of free (and in some cases compulsory?) " evening” classes on
parenting skills would surely be more positive than legislation that interferes heavy-handedly with
family life.

Discipline is a parental responsibility in the first instance. Relatives, teachers and other carers are
indeed secondary in the duties of care and love, including discipline. By all means restrict physical
punishment to safe areas of the body and to be administered only by parents, but for goodness sake
do not attempt to make personal parental judgements a state matter.

Yours sincerely,

Bernard Bowers



Sarah Kind – 3 children
Douglas Rett – 3 children
Ian Stewart – 3 children
Phil Holden – 0 children (Youth Worker)
Hugh Kinghorne – 0 children
Neville Cobbe – 0 children (Youth Worker)
J Gordon Wight – 2 children
Steven Best - Doctor



SUBMISSION FROM MRS EILEEN BUCHANAN

Concerning the legislation on smacking children under three years.  I wish to oppose this law as it
infringes my human rights as a mother and also my child’s rights.  When my children were that age I
smacked them on the hand for their protection.  Every home is full of potential danger to those too
young to understand danger.  When I smacked them I did it out of loving for them.  Those who do not
do this do not love or care for their children.  Therefore this law will result in children being harmed.

There are real abusers who must be tackled by the Scottish Executive, not the normal loving
responsible parents.  This law is an insult to me personally as it questions my parenting skills and is
an affront to the hard work and care I did out of love for those I gave birth to.  The maternal instinct is
strong even in the animal kingdom.

This law questions nature, the desire to protect and care for the young.  It is a physical impossibility to
watch a child every second, a slap on the hand tries to address this inadequacy.  Children will be put
at risk if this law is put into effect and will make loving, caring, responsible parents into criminals.  Who
will protect the children then?

Eileen Buchanan
19/04/02



SUBMISSION FROM MRS JAN FOTHERINGHAM

Locking up parents

The idea of making it a crime to smack a child under 3 seems to me a gross intrusion into family life
and totally unjust.  It is high time our Scottish Parliament spent more time on issues which the majority
of the population would consider suitable subjects for action.  It makes it appear that they don’t have
enough to do that they have spent so much time so far on things like the new building which most of
us think is unnecessary and banning hunting which again is an unjust infringement on people’s
choice.

Why should we pay inflated salaries to MSPs who misuse their expensive time?

Yours etc

Jan Fotheringham.

PS. I never smacked my own children but as a teacher, I have seen many children who would have
benefited from this kind of treatment.

Though I do not myself approve of hunting, it should not have been a matter for legislation either.

Justice means fair treatment for all.  When will you legislate for housing for everyone and a more
equal share of the cake in wages and jobs for those in greatest need?

20 April 2002



SUBMISSION FROM ELSIE AND CHARLIE YOUNG

I write to your Justice Committee re this matter of parents to be criminalised for smacking their
children under the age of three.

That such a law could be considered in what was once the land of the free is incredible and more in
keeping with Stalin’s Russia or the Taliban.

As parents of five children and grandparents of seven, all of whom received that needful smack and
none of whom have ever been in trouble or involved in drugs or such like, but well ??? and polite I
have no doubt that the Bible has got it right and the Scottish Parliament terribly wrong.  To quote
“withhold not correction from the child, for if thou beat him with the rod he shall not die, but thou shall
deliver his soul from Hell.” (Proverbs 23 vs 12-13)

If Scottish Parents are prepared to put up with this totalitarian intrusion into the family I can only say
that we actually deserve the Scottish Parliament.

Elsie and Charlie Young
20 April 2002



SUBMISSION FROM H.A. KINGCOME

Please think very carefully what you are doing, and the inevitable influence upon Scotland’s family life.
This new legislation will divide families even more than alcohol and drugs have already done.  Parents
become criminals and children follow their own inclinations.  The statistics prove that the latter have a
high percentage leaning towards unsociable behaviour.

The real answer is to stop the entry of drugs into the country, and enforce the alcohol laws stringently.
Stimulate alternatives through the co-operation of major football teams – role figures, who are
respected – or organisations to get people involved in healthy pursuits.  Young parents who have
benefited in their own experience are more readily supportive of these supportive organisations for
their own children – they respect the benefits obtainable.

Respect has to be earned by all – teachers, employers and parents.  There is already legislation in
force regarding child abuse – may that be rigorously enforced, and may the respect factor grow
through example and leadership.

H.A. Kingcome
20 April 2002



SUBMISSION FROM ROBERT KERR

Dear Sir/Madam

I understand that the Scottish Parliament is considering introducing legislation which will make it a
criminal offence for parents to discipline children aged under three.

As a parent of two children, I have had to protect them from harm and teach them what NOT to
do, as well as what to do.  There were times, when having exhausted all other means at my
disposal, I had to use a small ‘tap’ or a small ‘smack’ to prevent them from danger.  I believe this
was helpful to my children.

I received smacks as a child myself and do not believe it did me any harm at all.

I think that the Scottish Parliament’s proposal is not a good idea.  I think it would be unworkable.

Child abuse is already illegal.  I don’t see any need for new laws.

I would much prefer the Scottish Parliament to spend its valuable time on issues such as:

• reducing the number of beggars on our streets
• tackling the drug problem
• addressing violence on our society
• reducing teenage pregnancies and sexually transmitted diseases
• improving the Health Service
• cutting the expenditure on the new Parliament buildings.

Please note my comments.  I hope this smacking proposal never becomes law.

Yours faithfully,

Robert J Kerr  BSc., M.B.C.S.



SUBMISSION FROM ALICE DEMBA

Thank you for the opportunity to respond to your legislative proposals.  I support your proposals.
It is absolutely right that corporal punishment for children under the age of three should be
banned outright.  It is also right to ban use of implements, shaking and blows round the head for
all children.  I would like to see these proposals followed across the UK and I am delighted that
the Scottish Parliament is leading this and setting us off in the right direction.  I am a parent and
know the pressures of bringing up a small child.  I know how hard it is to control temper and act
calmly and rationally when you are suffering sleep deprivation, domestic chaos and trying to
juggle a multitude of tasks with entertaining, caring for and teaching your child right from wrong.  I
would like to make the following points:

• Children under the age of three, by nature of their size, immaturity and utter reliance on
adults for protection and survival, must be protected by law from any violent act that
might harm them physically or psychologically

• Any violence against children will teach that child that violence is justifiable and that it is
acceptable for a stronger person to use violence against a weaker person

• If violence is unacceptable against children under the age of three, it should also be
unacceptable against all children.  There cannot be a cut-off point.  What is the difference
between smacking a child a day before their third birthday and smacking a child the day
after?  Whatever the age of a child, violence still sends the wrong message and confuses
a child morally.  Using violence of any kind to punish a child opens the door to a multitude
of possible dangers: if you smack a child once for a small error, such as spilling a drink,
will you start smacking that child for any ’wrongdoing’ - getting dirty, breaking something,
not tidying up toys?  Will you start smacking harder if a first small ’tap’ or ’slap’ is not
effective?  What do you do and say if your child hits you back or starts hitting other
children?  When is it really all right to smack?

• Throughout childhood we struggle to understand right from wrong and although as we get
older we take more responsibility for our actions and understand more about acceptable
social and moral behaviour, a child of any age will be confused by smacking.  Smacking
is giving in to temptation to punish quickly, easily and cause maximum shock and impact.
Doing it can become habit and can become satisfying to a parent/carer who is frustrated
and exhausted by their child’s behaviour.  But a child of any age will soon learn that as
he/she gets stronger, he can use the same method to punish someone for something
he/she doesn’t like, and gain power.

• Is it not better to teach restraint and encourage verbal communication and
understanding?  Hitting does not explain to a child what he/she is doing wrong.  Neither is
it of benefit as a ’short sharp shock’ tactic alongside an explanation.  It is redundant - it is
losing control.  A verbal explanation, with eye contact, appropriate tone of voice and body
language, the right setting and focus (ie it is sometimes worth removing a child from
his/her peers or any onlookers before a remonstration begins), consistent follow-up (ie a
threat ’if you do this again I will take it away’ must be carried out) is fully effective without
the need for smacking.  But it takes time to learn how to respond to your child and often
guidance is needed.

• Even non-violent body language alone, without words, is better than smacking.  If a child
is ’playing up’ for attention, ignoring the child, walking out of the room to do something
else, gives a clearer, stronger message than smacking, which teaches a child that by
’playing up’ and manipulating his/her parent/carer, he/she will get attention.  A smack is
the signal for a child to escalate his/her bad behaviour, and often ends up with a parent



apologising or giving in to the child to calm them down (ie after smacking the child is
utterly inconsolable so you give them a sweet to stop the crying).

• Parents and carers need to be encouraged to reflect, take time to understand their child,
and learn alternative methods of discipline.  They need to be encouraged to understand
why their child is doing something socially or morally unacceptable and develop a
dialogue with their child, appropriate to their age, level of maturity and personality, that
can help that child learn acceptable behaviour.

• The question is: how to encourage parents to use alternative means of discipline?  The
phrase ’positive parenting’ is very middle class.  It can also imply blame - you are not a
positive parent so you ought to attend a class to learn to be one.  Parents from all
backgrounds struggle with discipline, some have a multitude of problems and stresses
other than those that inevitably accompany being a parent.  There is a need for social
understanding of parents/carers who do give in to smacking.  Thought needs to be given
to how we approach communities to offer support to those caring for children.  We need
to provide support that is likely to be accepted.

Alice Demba



SUBMISSION FROM ALAN RAMSAY

Sir,

I find myself unable to agree with the proposed legislation against the smacking of children.

1. I myself was so disciplined as a child - occasionally, with restraint, and only when I needed it! - and
have no lingering hang-ups about it. I was not mistreated, either at home or at school.

2. I very rarely and very gently treated my own children in the same way, without abuse, threatening
behaviour, or bullying. I believe the occasional light smacking was a useful method of loving family
discipline.

3. I do not see how such a law could be policed, and would therefore be in danger of bringing the law
into disrepute.

4. Serious abuse etc is already covered by necessary legislation; we do not need more.

Yours etc,

Alan Ramsay



SUBMISSION FROM GAVIN MATTHEWS

Dear Sir/Madam

I am writing as a parent who is concerned about the proposed ban on any physical punishment of
children.

Naturally, I find the thought of any physical harm being done to children utterly repellant and
support the legislation which outlaws the abuse of children. However, I do believe that I have the
right to discipline my children, who I love, in the best way for them in my judgement.

My two year-old responds well to the threat of a light smack (which because he knows will be
carried out if he misbehaves) rarely has to be used. I am therefore able to prevent him doing
things such as running into the road, exploring electric sockets, touching the oven or any number
of things which would endanger him. It has also been useful in preventing him doing anything
which would hurt younger, smaller children.

Ironically as he approached the age of three, smacking becomes less and less useful as he is
reaching an age at which he can be reasoned with and can understand such threats as "no
sweets". The proposed legislation would make smacking legal with children over three - who can
be reasoned with, and illegal for under three’s most of whom cannot hold a conversation! I find
this bizarre, illogical, and suggests that its authors are not in-touch with the realities of parenting.

Most parents that I know, use occasional, moderate, physical punishment. I am appalled at the
threat to make this normal part of child-rearing an offence. It is to the detriment of the children
themselves if they are not controlled. I raise my children in the firm, loving environment in which I
was raised as I believe it is for their good - this occasionally involves a smack.

My wife as a doctor, is painfully aware, first-hand, of the awful nature and consequences of child-
battery. It is grotesque and repugnant. To confuse this with the rights of ordinary parents to raise
our children in the best way for them, is however an enormous error of judgement.

I ask you to think again.

Yours sincerely,

Gavin Matthews



SUBMISSION FROM REV DAVID RANDALL

I write as a concerned parent, and now grandparent, concerning the proposed legislation which
would make it a criminal offence for parents to smack their children under three years old.

I obviously understand the need to protect children from abuse, but child abuse is already a
criminal matter, and the proposed legislation would not be at all likely in any case to decrease
actual child abuse.

There can be little doubt that a responsible use of a light smack can be a legitimate part of
parenting, and I would urge that the Executive does not proceed with this legislation.

It would clearly be unworkable in any case, and an unworkable (or even unenforceable) law is
clearly a bad law.

Generations of parents have used mild and loving smacks as a way of pointing children towards
good behaviour.  I believe it was part of my upbringing, and my wife and I used a moderate
amount of such light smacks in bringing up our children who are now parents themselves.  I hope
that the law will not seek to interfere with their upbringing of their children.

I therefore address this appeal to the Justice Committee to withdraw these proposals.

Yours sincerely,

(Rev) David J Randall



SUBMISSION FROM DAVID HOSKING

Dear Sir/Madam,

I believe that the Scottish Parliament is on the verge of doing something very important to end
cruelty to children.  Please support this measure - I believe it will pave the way towards a future in
which people will discipline their children reasonably.

Yours,

David Hosking



SUBMISSION FROM KEN BROWN

Dear Sir,

I am pastor of a Christian congregation of over 100 people in the Borders. I write also as a parent of 3
school age children. The proposed blanket ban on smacking children is somewhat concerning to me. My
own children were smacked when they were under three - my wife and I regarded the option of smacking
in exceptional circumstances as an important part of a parent’s responsibility. I believe my children have
been securer in the difficult years of growing up as a result of smacking being an available option.

However I have a concern from another angle. As a Christian minister who is made clear of the heavy
responsibilities of parenthood in the Bible I find it difficult to conceive of not making this clear to my
congregation. Indeed they would expect it of me. Part of this responsibility, biblically, is permission to
smack children if the situation demands it. Do I find myself then in a position where I am encouraging
people to break the law? This puts me in an invidious position as well as those families in the church who
choose to follow traditional Christian teaching and raises all sorts of questions regarding religious
freedoms. It does seem strange that in age of tolerance a practice which has served generations of
parents well cannot be tolerated.

It also seems to be the case that the vast majority of ordinary parents, many of whom have no connection
with the church, but who find it hard enough to bring up children in today’s cultural environment regard
this possible law as both unworkable and an attack on individual freedoms.

Forwarded for your consideration,

Ken Brown



SUBMISSION FROM PHYLLIS BROOME

I understand that there is a decision soon to be made on the subject of smacking small children.
As a parent and teacher I have very firm views on the subject.  Permit me to summarise my
reasons for opposing any act of physical assault on a child or indeed of any individual.

1. If each persons body were respected as sacred, this could have a knock-on effect so that
eventually killing whether in war or other circumstances would be eliminated.  This may be
fanciful but it is worth a try!

2. We instruct children not to hit anyone smaller than themselves and then proceed to do just
that ourselves.  A light tap from one hand may be a heavy hand from another!

3. A CHILD WHO IS SMACKED WILL REGARD SMACKING AS A LEGITIMATE TACTIC TO
ADOPT TOWARDS THEIR PEERS AND SIBLINGS.

4. As a teacher I could always tell the children who were chastised at home – they resorted to
hitting anyone who annoyed them.

5. Sadly, smacking is often administered in anger by harassed, tired or depressed adults
prompted by their own frustrations.  They take small infants into a brightly lit supermarket,
throw tempting goods into trolleys, then smack a tiny one for copying them.

Let us hope that Scotland, as in so many things, leads the way!

Yours faithfully,

Phyllis Broome



SUBMISSION FROM BRIAN BELL

I am writing to comment on the proposals in the Criminal Justice Bill to ban smacking of children
under three.  I believe that section 43 of the Bill is unnecessary, and should be withdrawn.  The
proposed law will criminalise ordinary parents who are doing their best to raise their children in a
secure and loving environment.  Child abuse and excessive force is already prohibited under the
law and so no new law is necessary.

I am opposed to the ban on smacking of children under three as I believe that it is effective to use
mild physical punishment on children under three.  A light smack does the children no harm, and
enables them to be taught the difference between right and wrong at an early age.  There is a
clear distinction between this and child abuse.  This Bill is an excessive intrusion into Scottish
family life, and will draw away Social Services resources from real cases of abuse.

Yours faithfully,

Brian Bell



SUBMISSION FROM ANDREW MCKEAN

As a concerned young adult, and a Christian, I am writing to comment on the proposals to ban
smacking of children under three, and to ban the use of an implement.  I believe that section 43 of
the Criminal Justice Bill should be withdrawn, as it is unnecessary, and criminalises ordinary
parents who are doing their best to raise their children within a secure and loving environment.
Child abuse and excessive force is already prohibited under the present law and no new law is
necessary.

I am opposed to the ban on the use of an implement as it is unnecessary – a parent can
administer a light smack as easily with a wooden spoon as with their hand, and the result is the
same.  Under the new proposals, however, one receives a criminal conviction.

The ban on implements also discriminates against some sections of the community, as there are
some parents who choose not to administer discipline with their hands from religious or
philosophical conviction.

I am opposed to the ban on smacking children under three as having been a child myself, I know
that it is effective to use mild physical punishment on children under three.  This Bill is an
excessive intrusion into Scottish family life, and will draw away attention and social service
resources from the cases of real abuse.

Yours faithfully,

Andrew McKean



SUBMISSION FROM ALEXANDER LENNOX

I am a decent loving parent of five children who is now about to be criminalised because of the
unnecessary change to the law that will make it a crime to smack a naughty child.

1. I resent politicians allowing themselves to be used by liberal minority groups to impose their
unsubstantiated conjecturous ideas about the raising of children upon the majority of
parents.

2. If a minority of people want to bring up their children without the use of corporal punishment,
then so be it…It would be wrong however to force their beliefs upon the majority of parents,
who no doubt, disagree with them.  (Each to his own)!

3. Children in the high risk area are already protected by existent laws, therefore there is no
need for new legislation, this legislation, if it becomes law, will see loving parents locke dup
for disciplining their naught children, and their children being sent off the so called safe
homes where the risk of physical and sexual abuse is more likely.

4. It is unworkable…The Executive go on record as saying, “A complete ban on corporal
punishment is impossible to enforce”.  However, the same applies to the restrictions on
physical punishment found in the Bill itself. It is no more possible to enforce a ban on
smacking children under the age of three or ban the use of an implement than it is to outlaw
physical correction altogether.

5. As for being smacked on the backside with a slipper or a folded newspaper, this is much
safer than the use of the bare hand, as a child I welcomed the slipper or the folded
newspaper to the hand, being smacked with the bare hand is painful.  The wooden spoon is
new one on me, I have never seen it used on any child, maybe its an English implement of
chastisement?

There is a belief that the Scottish executive know better than parents themselves how to bring up
their children…Well, it’s not true!  Let the Executive stick to “politics” and stop messing with the
right of parents to rear their kids in a decent loving way, a way which from time to time may mean
chastising them physically.

The degrading way in which Scottish parents have bee treated by the Executive is making them
an anathema in the sight if the Scots voter.

Scrap the Bill!

Sincerely,

Alexander Lennox



SUBMISSION FROM WILLIAM ARMITAGE

Smacking Children under 3 Years of age

I am in total disagreement with the four main proposals in the Scottish Executive’s Criminal
Justice Bill.   I am especially opposed to the proposal to criminalize parents who use
reasonable chastisement when training their children under the age of 3.    I believe that
extant laws are perfectly adequate to ensure that children are not abused.

If these proposals became law, they would be unworkable, biased against women, cost a
fortune to administer, criminalize parents (mothers in particular), deprive children of the loving
care of a parent sent to jail and divert resources from detecting true cases of child abuse.   As
framed, the proposal will criminalize a parent who intentionally taps a child’s hand to reinforce
a warning of danger – especially a child too young to understand why a particular situation is
potentially dangerous.

I have two children (now adults) both of whom were smacked to reinforce training when they
deliberately disobeyed warnings.   Neither has grown up to be violent – indeed the very
opposite is the case.   Neither has been in any trouble at school, with the police or other
authorities.   Neither has ever smoked nor tried any drugs.   One is now married; the other is
a confirmed bachelor (so far).   Occasionally my parents smacked me when I was a child and
I thank them for caring enough to use such a sanction when I was deliberately disobedient.   It
certainly did not make me violent – indeed it was character forming.

As a leader in a young children’s organisation for 25 years I observed that the worst behaved
children were those who had never been smacked – they expected to get their own way
(spoilt), were difficult to educate (had difficulty accepting correction), and were much less
socially aware than children used to a form of discipline at home.

What really disturbs me is that the proposers can’t seem to differentiate between a loving
smack and child abuse.   Frankly, anyone who cannot appreciate the difference between
these two scenarios is so out of touch with the real world that they ought not to be in a
position where they can influence public policy.

I can’t imagine a more certain way of harming a young child than to send its loving parent to
jail for administering a loving smack – it is absurd.

William Armitage



SUBMISSION FROM ANDREW FRASER

I wish to take the opportunity provided by the period of public consultation with respect to the
Criminal Justice (Scotland) Bill to make some submissions about Section 43 – physical
punishment of children.

I think that the prohibition on smacking a child three years old or under and the making of that a
criminal offence is not good policy for the following reasons: -

1. Discipline is needed at an early stage to set acceptable boundaries for behaviour before
other patterns assert themselves. A teacher friend in Peru was asked by a father of a four-
year-old when he should begin to discipline his son. He said, “Your too late.” When children
are young, they are usually more amenable to correction and training so any smacking that is
necessary will not need to be harsh or excessive.  My own daughter, the first child, was very
sensitive to correction so smacking was almost unnecessary. My son was of a much more
determined nature and needed a firmer hand. Neither of them, now grown up, has been
harmed and we maintain good relations.

2. The degree of any smacking is really the issue. A wee smack on the hand is no sign of child
abuse. Most ordinary parents who love their children and want them to grow up emotionally
healthy and positive in their relations with others, children and adults, will give a smack when
necessary. This is a natural reaction and is not child abuse. Indeed, a healthy smack can
bring a child up short where it is beginning to do something that could endanger its own
safety or that of another and ensure that the thing is not done again.

3. Child abuse is to be abhorred completely but I believe that unreasonable chastisement is
already adequately covered by legislation according to the Scottish Executive news release
of 6th September 2001.

4. The big risk is that of making criminals of loving parents. Think of the trauma to a family of a
parent being imprisoned and, presumably, the children taken into care! They’d be a lot less
safe there and might well be subject to real abuse as has too often been the case in the past.
Think what damage would be done to the family unit by this.

5. It is not right for the State to intrude unnecessarily into the workings of families. It is an abuse
of power and an infringement of legitimate personal freedom – in the case of mild smacking
such as has been accepted down through many, many generations. Would it make for a
climate of children being encouraged to tell on their parents? Would the children have to be
the witnesses against their parent and see them punished?

Yours sincerely,

Andrew M. Fraser



SUBMISSION FROM BARRIE FAIRNS

Dear Sirs,

I am sure that your intentions are the very best but I feel it is an impossible thing to legislate
against under-three smacking. As a parent myself I have had occasion to smack my children as I
felt it was the only way to get through to them, as very young children, that certain things were
dangerous. I think it is advisable to back down now on this issue before there is a lot of egg on
faces!

Yours sincerely.

Barrie Fairns



SUBMISSION FROM SUE DOWNIE

I am writing in support of the Scottish Parliament’s proposal to end smacking and physical assault of
children.

As a parent of 2 children myself, I would however urge the parliament to go further than this and to ban
all assaults on children, as to put an age limit on this gives the message that it is only babies and toddlers
who need protecting. In addition to this, it is my view that all children should be safe from assault (in the
same way that adults are) and it seems illogical to propose that whilst under 3’s and over 16’s can’t be
assaulted, that those between 3 and 15 years of age can!

I do understand and appreciate that parenting is a very difficult and at times stressful job, and that parents
need support in this role. However, children who are ’hit’ to make them behave are very unlikely to learn
alternative ways of raising their own children, and I believe the Scottish Parliament should make a stand
in promoting positive and gentler ways of raising our children.

I hope my views will be taken into consideration in the debate on the Criminal Justice Bill.

Regards,

Sue Downie



SUBMISSION FROM ANNA MACDONALD

It is with the greatest concern that I view the intention of the Scottish Executive to introduce
legislation which, if passed will make criminals of parents who smack their own children under the
age of three. What madness is this? Even the infamous KGB has never sunk to this level of
absurdity. It is a growing fear with me that this Government is making more and more
unwarranted intrusions into the private lives of the citizens of this country.

The Bible tells us clearly that sensible chastisement is not only for the well being of the child but
is the God ordered way for the training of young children.: - ‘Whom the Lord loveth he correcteth;
even as a father the son in whom he delighteth.’ (Proverbs 3:12)

I was smacked as a child when it was deemed necessary and have, in turn smacked our three
children from an early age – as soon as a child is old enough to go wrong he is old enough to be
smacked. This has never harmed any of our children who have grown up to be responsible
citizens – one an accountant, one a lawyer and the third a care worker. These children speak of
an ideal childhood  in which they were conscious of being totally loved and totally secure - to
quote our youngest daughter. Surely it is the height of madness to make the necessary discipline
of children a criminal offence.

I am well aware of the tragic cases of child abuses, which exist in our society as a result of our
forsaking of God’s Word. Child abuse is already illegal – and rightly so; to go ahead with
legislation such as is being proposed here cannot help the abused child and will do much to
further undermine the fabric of society to the determent of us all.

I would entreat you to use all your power to overturn the efforts to bring about this ludicrous act.

Yours faithfully

Anna MacDonald (Mrs)



SUBMISSION FROM ANDREW HOMES

I write with regards to the proposal of the Scottish Executive, making the smacking of a child
under three, a criminal offence.  To make such legislation is in my opinion unnecessary, as there
are laws in place, which address the problem of child abuse already.

 As a parent with five children, I found it necessary from time to time to gently tap them while they
were under three, when the word No, had failed. This I found, when they began to walk, and
started to get into everything, as they do.

It has been suggested other forms of correction be used.  Sending the child to its room, or
removing some privilege.  I feel this type of correction is mental torture and is much more
damaging than a quick tap.

 To leave smacking till the age of three is folly, the damage in many cases will have been done.
The idea of imposing a prison sentence of up to three months will punish the child as well as the
parent.  Compulsory parent retraining courses, as a penalty, is degrading.

Yours truly,

Andrew Homes



SUBMISSION FROM PROF. DAVID WRIGHT

I wish to contribute an opinion to the consultation on the legislation proposed to make it a criminal
offence for parents to smack children under the age of three.

I am puzzled that the Parliament has time to devote to such an issue.  It is difficult to see how
such legislation could be enforced without unacceptable intrusiveness into the privacy of families.

As a parent I smacked my own children under (and above) the age of three, and I am sure that I
was treated the same by my parents.  I defy anyone to claim that harm resulted therefrom.

Of course, some children, of all ages, are cruelly mistreated, but legislation already exists to cope
with such abuse.  This proposed law is neither necessary nor workable nor reasonable.

Yours sincerely,

David Wright
Professor of Ecclesiastical History
University of Edinburgh



SUBMISSION FROM MARGARET FERNETTO

It is my impression that most normal, conscientious parents give children, even little ones, a small
tap when necessary.  This has been standard practice for generations – even in an age when
children were much better behaved that they are now.

In an age where juvenile delinquency is soaring and teachers are in despair over classroom
violence and indiscipline, we need more and not less parental discipline.  Teachers would like
parents of violent children to be fined.  This puts responsibility on the parents.  One, cannot, then
them the means of teaching discipline to their children.

It has been revealed that some four-year olds are out of control.  Too late, then, to start training.
It must therefore be started a year or eighteen months earlier.

Please do not proceed with this unworkable legislation.  Do you want 2 ½ year olds in court giving
evidence against their parents?  I fear it will bring the Executive into ridicule.  In any case it is very
intrusive of the personal and private area of home and family life.

Legislation over abuse of children is there to be used in serious cases.  Please reconsider.

Yours faithfully,

Margaret Fernetto



SUBMISSION FROM SUSANNE KENNEDY

I am really concerned at the legislation which will criminalise parents for smacking their young
children.  I raised three children, all now married and two have children of their own.  I smacked
my children – one less than the other two because he was a more biddable child, and they assure
me it did them no harm.  I think the proposals are unworkable and anyway – child abuse is
already illegal.  As a practising Health Visitor, I am horrified that Parliament could contemplate
making loving parents into criminals because they judge it necessary sometimes to smack their
children – maybe even to keep them from approaching a fire or other danger.

Yours faithfully,

Susanne M. Kennedy



SUBMISSION FROM ROLAND AND CATHERINE MCCALLUM

We are extremely concerned about the legislation to make it a criminal offence for parents to
smack their children under the age of three.  We would like to contribute to the public consultation
which you are undertaking.

As a teacher in a Glasgow Primary School, I (Catherine) have to make decisions about how to
manage children’s behaviour on a daily basis.  I wonder if some of the current behaviour
problems in the classroom will increase if parents become afraid or reluctant to discipline their
own children.  Some parents will see it as an even greater responsibility for teachers to correct
their children’s behaviour.

We are concerned that the proposal are unworkable since it will be impossible to police.  Both of
us were smacked as children and far from harming us, it helped us t learn what was right and
wrong.  It taught us to do what our parents asked.  Most parents smack their children out of love
and concern for them.  Whilst we may try to reason with our children, it is not always possible for
them to learn and be protected from harm without a smack.  This should be seen as wanting the
best for our children.

It should be obvious that we are not talking about the abuse of children.  This is already illegal
and therefore, there is no need for new legislation.

There is a strong and loud movement to stop doing what we have encouraged for generations out
of so-called “political correctness”.  We ask you not to throw out the tries and tested ways of
bringing up our children.  We would strongly urge you to reconsider this piece of legislation and
not add anything to the law which will be deleterious to the welfare of children in the long run!

Yours very sincerely,

Roland and Catherine McCallum



SUBMISSION FROM R DYKES

The Scottish Executive is proposing to bring in legislation to make it unlawful to smack a child
under the age of three years.

The proposal is unworkable, the state is interfering in our lives.

I am a parent and grandparent, I was smacked as a child, I snacked my children, and my
grandchildren, it has not harmed myself or them.

IF WE ARE TO BE LOCKED UP FOR DISCIPLINING OUR CHILDREN, THAT WOULD
TRAUMATISE OUR CHILDREN MORE THAN SMACKING THEM, WHO WOULD CARE FOR
THEM WHILE WE ARE IN PRISON.

We love our children and only smack to protect them from harm, should we not warn them of
danger, have I to let them walk into a river? Or run out into the street without letting them know
how dangerous it is?  I don’t know of any parent who would not correct their child in this situation.

THERE IS IN PLACE NOW LEGISLATION TO PROTECT OUR CHILDREN.

WE ARE AGAINST THIS PROPOSAL, IT IS UNWORKABLE AND UNTHINKABLE.

Yours sincerely,

R Dykes



SUBMISSION FROM PAT MENZIES

I am writing to ask that my views be considered in the debate on "smacking" and Jim Wallace’s
Plans for the new legislation.

I am a mother of four children and I have worked previously in the health service with children
(both for psychiatric treatment and assessment and with children with physical disabilities) from
dysfunctional families as well as those majority of "normal" families with whom this proposed
legislation would apply.

I believe that training your child as part of the parenting package is extremely important and have,
on occasion, smacked my children ( as my mother occasionally did too) before they have been
three years old. It has not had any detrimental effect as I can see, rather it has assisted the other
methods we have used to create an atmosphere of loving discipline and respect for others (i.e.
set boundaries within which they can express themselves in an acceptable manner as part of
family and part of society). Most ordinary parents smack or at least tap their children at some
point before the 3rd birthday.

I currently work with students and young people and see the effects of abuse on a growing
number of them. However, I do not think legislating on smacking will change any of the life
experiences these people undergo or alter any tendency towards violence.

With what I have read and understand of the proposals I would like to say that I think them
unworkable. They represent an intrusion into family life that is beyond belief and no part for the
state to play.  I do appreciate dysfunctionality is a problem and abuse is not something to be
ignored but dealt with. However, there is current legislation in place for these instances which
does not need reviewing in this way.

I will watch with interest for your next step in a process. To tackle this issue when so many more
need to be addressed in society seems such a waste of time, resources and money. I do realise
that the intention behind this proposal was genuine but in this case I strongly feel it will only be
detrimental to many family lives.

Thank you for your attention,

Mrs Pat Menzies



SUBMISSION FROM DOUGLAS HAMILTON

I would like the following message to be considered as part of the consultation period on the bill to ban
smacking.

First of all, I would like to point out that I am a parent of two children, aged 12 and 8. My wife and I have
mutual aspirations for our children. Uppermost is that they are reared in an atmosphere of true love,
where security in the role of their parents is absolute. Any member of the justice committee, who cares to
do so, is welcome to my home to see my children for themselves. I hope that they will see exactly what
we believe them to be - two well-balanced, well-adjusted children who are assured of their parent’s love.

As part of that upbringing, we have used smacking, using a hand applied to a bottom, as a means of
discipline with both children, in isolated circumstances. This mainly happened in the period before they
were three years old. After that, the need for smacking - such as it was - receded. They were much more
’biddable’, as a result of understanding where the boundaries were, and still are, in the way that we deal
with them.

This is consistent with the experiences my wife and I had as children. Neither of us feel emotionally
scarred as a result of our parents having used smacking as a means of discipline. In retrospect, it
engendered the correct degree of respect for our parents and acted as a warning that we were pushing
the boundaries too far in our dealings with them. Removing this option of discipline shackles parents in
the way they can exercise a necessary, loving discipline, with their children.

Why is this ban being proposed anyway? What does it do for children under three? A plea to politicians:
please do not insult the intelligence of parents by equating those exercising the right to smack as those
who ’beat’ children. If the aim is to reduce child abuse, it will fail as surely as night follows day. Those who
abuse their children will not stop doing so simply because of legislation - the root cause of abuse lies in
psychology and behaviour, not in lack of compliance with legislation. So the proposal does not so much
throw out the baby with the bath water, as throw out the bath and half the bathroom as well. It will fail to
stop abuse, and will hinder those who use smacking in a considered and loving fashion from being able to
do so in future. In any case, even if this ban were to be introduced, it would be totally unworkable. How
will any consequence of a breach of law be implemented? Are we to believe that a child under three could
level an accusation of smacking against its parent(s), and then have that accusation carried through to a
prosecution in a court of law?

In summary, this is an ill-considered piece of legislation which has no direct benefit, and a high probability
of harm to children’s upbringing in the long term. Hopefully, common sense will prevail and it will be
scrapped.

Douglas Hamilton



SUBMISSION FROM SUSIE ORBACH

Congratulations on making the first move within the UK to protect some children fully from all
forms of corporal punishment. This proposal to change legislation however does not go far
enough as it offers full protection only for those children who are aged three and under. This
protection should be extended to all children as violence is ubiquitous through all age groups.
Aged based protective legislation risks sending a message that corporal punishment is
appropriate and safe for all but our youngest of children.

The current proposals do not, unfortunately, meet the UK’s human rights obligation to protect
all children fully and equally – a full ban is in place and working in ten other countries. We
could draw on the legislation from these countries to see whether they can form the basis of
safer, more humane and equitable proposals for the laws protecting the children of Scotland?

As a psychotherapist, the sequela of violence in childhood is obviously one which concerns
many of the adults I treat. Violence in childhood is often re-enacted with adults acting violently
towards their children or within their intimate relationships. Legislation helps to change the
social climate in which such acts are acceptable.

Susie Orbach



SUBMISSION FROM ELIZABETH GRAHAM

We are writing to you because, as parents and grandparents, we are very worried about the proposal to
make it illegal to smack children under three, and possibly to imprison mothers who do so.

This seems an impossible piece of legislation, and desperately intrusive into family life. Those who abuse
children are already breaking the law. There seems no need for new laws for what is essentially part of
family life.

Children under three have no idea of danger, and they have to learn to obey for their own sakes. We are
sure 99% of parents like ourselves smack on the odd occasion when necessary only, but have a great
relationship with their children the rest of the time.

Wilful children actually like to know where the fences are - they feel more secure with a good smack, than
if a parent doesn’t know what to do to control them when they have defied them for the umpteenth time.

Please would you think again about this daft law???

Yours sincerely

Elizabeth Graham



SUBMISSION FROM REV WILLIAM MACLEOD

As a Parent and as a Minister I would like to state that I am against the proposed legislation to
make it a criminal offence for parents to smack children under the age of three.  Child abuse is
already illegal and rightly so.

However with my toddlers I have given them for example a warning smack or tap if they went
near the fire or played with electricity. Little children understand a tap far better than a lecture or
assaulting their eardrums with shouts. I think this legislation is an unhelpful intrusion into family
life.

The biggest problem today is with children who grow up totally undisciplined because parents
have failed to correct them. They show respect to no one and claim the protection of the law while
disrupting classes in school and terrorising neighbourhoods.

Yours sincerely,

William Macleod (Rev)



SUBMISSION FROM REV RICHARD CAMERON

I wish to protest at the proposal to ban the smacking of under 3’s. There are several reasons for this.

Firstly, this will criminalise many loving, caring parents.

Secondly, I was occasionally smacked by my parents and I believe now that, far from doing me any
lasting harm, it did me a lot of good.

Thirdly, I am the father of four children. I have rarely had to smack any of them. The youngest is now five
and I can’t remember the last time I had to smack her or any of them. Why? Because they have been
brought up in a structured, disciplined environment with set boundaries. In a less than perfect world the
threat of the occasional smack leads to a less violent and disordered world.

Fourthly, my father occasionally smacked me and it hasn’t damaged me!

I hope common sense will prevail and that the Executive will concentrate on catching real criminals.

Yours sincerely,

Richard Cameron (Rev)



SUBMISSION FROM MARK MACDONALD

I am writing to express my opposition to the elements of the proposed Bill which will define assault as
including corporal punishment of children under the age of 3, and corporal punishment of children using
an implement. As a parent of 2 children under 5, I consider these proposals wrong and something the
Executive has no right to impose. Were this legislation to have been in place 2 years ago I would have
fallen foul of it on both counts, as I regularly found it necessary to administer corporal punishment before
the age of 3, and occasionally I considered it necessary to use a wooden spoon. I am sure that this is true
of most ordinary, loving parents. This is right and biblical, is always administered in a manner which will
not physically harm the child and is very much for their good. I am convinced that to withhold this corporal
punishment would do positive harm.

Child abuse is already illegal. The current reference in law to ’reasonable chastisement’ is a perfectly
sensible one, and is a concept that parents easily understand and can work with. I would therefore urge
the Committee to recommend against the inclusion of these proposals in any legislation passed by the
Parliament.

Yours sincerely

Mark Macdonald



SUBMISSION FROM KAREN AND ALASDAIR HYND

We wish to submit an objection to Section 43 for a number of reasons:

1. It would create confusion.  If this is absolute prohibition of any physical punishment then it is going too
far and if it means "we are not talking about trivial smacks" then it is confusing.

2. It is unnecessary.  "The law in Scotland already protects children from unreasonable chastisement."

3. It is unworkable.  It would be impossible to enforce

4. It would be counterproductive.  Parents who moderately discipline their children may be investigated
thus channelling resources away from the children who are most at risk.

5. It would discriminate against some sections of the community. i.e., those who do most caring for
children, mothers, fathers, grandparents etc.

6. It could cause children to suffer.  Any proceedings following anonymous and perhaps even malicious
reports would cause immense damage to loving families and would not serve the best interests of
children.

The Scottish Executive should not be forced into making law for the sake of it but should make laws that
will be beneficicial to society in Scotland and we do not believe that section 43 would be beneficial to the
future society in Scotland.

Yours Sincerely,

Alasdair and Karen Hynd



SUBMISSION FROM EVELYN CLARK

I write to voice my concern over your proposals to introduce legislation regarding the smacking of
children.

I am deeply perturbed that you feel it is your right to intrude into family life and sit in judgement on
parental control.

Over the years there has been a steady erosion of discipline in society over the lives of children
at school, with the resultant increase of disrespect for teachers and assault on their lives.

I myself and all my peer group were smacked as children by our parents, and it certainly did not
harm us in any way.

I believe your advice to parents is to chastise their children by admonition.  Can you tell me how a
parent can deal with a three-year-old who throws himself down in a tantrum on the supermarket
floor? Reason with him? I think not.

Your proposals are, I would respectfully suggest, completely unworkable, ad will lead to a nanny
state where parents will allow their children to run riot rather than have the fear of themselves
being punished.

Ordinary, loving, caring parents have the right to smack their children (not by brute force) and as
child abuse is already illegal, there is no reason for further legislation.

I hope the aforementioned will be taken into consideration in your forthcoming deliberations.

Yours faithfully,

Evelyn Clark



SUBMISSION FROM ALEX BLAIR

I am deeply concerned that the Scottish Executive has considered it necessary to introduce
legislation making it a criminal offence for parents to smack children aged three and under.

Rather than improving the current situation I consider that such a move, if passed, will only lead
to a rise in juvenile crime and unfortunately we as adults will be responsible for it.

The current thinking that smacking leads to child abuse is a misapprehension, as in the vast
majority of cases smacking children when necessary has no lasting harmful effects and helps the
child realise right from wrong where giving them a verbal warning has not had the desired effect.
I speak from experience as I had loving parents who like many others smacked me as a child
when necessary and I am the better for it.

It seems strange to me that a minority opinion has such influence in changing current majority
thinking.

It is understood that one of the reasons for reducing the classification of the cannabis was to
allow police time to concentrate on more serious issues.  However, the smacking bill, if passed,
flies on the face of this reason as it is likely that it will take up considerable police time that
otherwise would be used to investigate serious crimes in society.  How do you differentiate
between a tap and a smack? Are the police going to get involved in situations of this trivial
nature?

Child abuse is already illegal.  There is no need for new legislation.

I am afraid that this country is rapidly becoming a nanny state where decisions are being taken
away from parents because of a minority opinion.  If some people believe that they should not
smack their children that is up to them.  However, they have no right to enforce their views on
others who believe that smacking in some instances is a justified and beneficial requirement.

Yours faithfully,

Alex Blair



SUBMISSION FROM D J MACDONALD

I write to express my total disagreement with the proposed legislation to make the smacking of
children under three a criminal offence.

I am the parent of three children and the grandfather of twelve. In addition I worked for twelve
years as a schoolteacher. We smacked our own children when it was necessary. Children need
to know what they may or may not do at an early age – even before they understand why. There
is nothing better to establish these borders than a smack – not a wallop – a gentle smack on the
hand. All our children have grown up well adjusted personally and socially and are following this
pattern in bring up their own children who are care free and happy in stable homes. Mercifully
none of them is in Scotland for the new proposals are unworkable and will make criminals of
peaceful citizens. How can the proposals be implemented? Will there be CCTV in every room in
every house? Or just a resident policeman?

There is total confusion between smacking children in a loving environment and child abuse,
which is a detestable crime. It is totally unreasonable to suggest that parents who smack their
children are abusers. Let the MSP’s come into the real world and speak to ordinary people. Then
they may see this matter in its true light.

Kind regards

D.J. MacDonald



SUBMISSION FROM MAJOR R L J  POTT

1. Real child abuse or cruelty is already illegal; so there is no need for more legislation
regarding children of any age.

2. I write as a parent, grandparent and great-grandparent.
3. My experience shows that a very few spanks before the age of 4 enables children to develop

sensibly, without any memory of having been spanked.
4. Of our four sons, the first two born within 13 months of each other were spanked

occasionally.  The third, born 5 years later, never needed a spank as he followed the lead of
his brothers.  The fourth, born 15 years after the first two, had to begin again with some early
spanks.

5. I myself cannot remember being spanked; but I do remember being beaten with a cane by
my beloved father for telling a lie to both my parents when I was about 7 years old.  I have no
doubt it saved me from much trouble in later life.

6. The sooner our country gets back to the Bible – “Spare the rod and spoil the child” – the less
crime and breakdown of relationships we will suffer.  I am not suggesting a return to the use
of the birch, but six to eight strokes of the cane on the backside would do wonders for
juvenile delinquents.  Also some of our policemen and policewomen could provide them with
the role models now denied to so many of them.

Yours sincerely,

RLJ Pott

See the Book of Proverbs ch 13 vv24, ch22 vv6, ch23 vv13-14.



SUBMISSION FROM JEAN JAPPY

We all had taps on the back of the hand when under three years old.  In no way can that be
called abuse.

As for taking the mother of the breadwinner out of the home for either 3 months or 6, what kind of
a home or family will that produce?

What you should legislate quick-quick is child care training for irresponsible people, often full of
drink and drugs, before and after giving birth.

I trust that you will condemn and squash such legislation.  A criminal offence, I ask you when
good parents are only trying to bring up their children properly.

Yours sincerely,

Jean Jappy



SUBMISSION FROM PAMELA BARR

As a parent and grandparent I’m totally against the Scottish Executive in introducing legislation
which will make it a criminal offence to smack their children under three years old.  All children
need chastised as well as loved and not to do so would be to our peril!

Really young children do take in what is said to them more than you are giving them credit for and
after being warned regarding what could be harmful and wrong for them, a smack on the hand or
on the bottom could save them untold misery throughout their lives.

They also have to learn to obey their parents and the results of many teenagers and younger
children’s disrespect for other people and property can be seen every day in the streets, our
communities and in their homes.

I know it never did me any harm!  If my two boys needed smacked then they got smacked even
under three years old.  There are so many dangers in the big world out there and most ordinary
parents do smack their children if they are sensible.  Child abuse is already illegal so why new
legislation?

It is a total waste of time and money!!

Yours faithfully,

Pamela Barr



SUBMISSION FROM JOAN SMALLWOOD

As a Christian parent I am writing to comment on the proposals to ban smacking of children under
three, and to ban the use of an implement.  I believe that section 43 of the Criminal Justice Bill
should be withdrawn, as it is unnecessary, and criminalises ordinary parents who are doing their
best to raise their children within a secure and loving environment.  Child abuse and excessive
force is already prohibited under the present law and no new law is necessary.

I am opposed to the ban on the use of an implement as it is unnecessary – a parent can
administer a light smack as easily with a wooden spoon as with their hand, and the result is the
same.  Under the new proposals, however, one receives a criminal conviction.

The ban on implements also discriminates against some sections of the community, as there are
some parents who choose not to administer discipline with their hands from religious or
philosophical conviction.

I am opposed to the ban on smacking children under three as I know from experience that it is
effective to use mild physical punishment on children under three.  This Bill is an excessive
intrusion into Scottish family life, and will draw away attention and social service resources from
the cases of real abuse.

Yours faithfully,

Joan Smallwood



SUBMISSION FROM R ANDERSON

I am writing to voice my concerns over the unworkability of the proposed legislation to ban
smacking children under three years old.

As a force support officer working with the Strathclyde Police Force, I am acutely aware of the
present workload of the Police, and I just cannot see how this legislation is expected to be
enforced.

I can also see the results of children not being disciplined in the home, I was certainly smacked
as a child and I am more than grateful for it.  What about the times when a baby is given a small
tap to warn or protect him from danger, is this to become an offence?

Surely the law that is already in place is sufficient.  I have to also express my disappointment in
this Scottish Parliament as it appears to be bogged down on bringing in “PC” legislation rather
than tackling the real issues of unemployment, poverty, poor housing, better communications.
The list goes on.

I would appreciate it if you would highlight to this Executive, that the majority of the Scottish
People are against this law and that it will not be forgotten I the looming election.

Yours sincerely,

R Anderson



SUBMISSION FROM MRS & PROFESSOR CONNELL

We understand that you are currently undertaking a public consultation on this matter.

We wish to register our strong objection to the introduction of legislation which would make it a
criminal offence to lightly chastise a child under the age of 3.  Such chastisement has been a
normal, moral and acceptable form of family discipline throughout all cultures and history: to
make it a criminal offence flies in the face of common sense.  It is not abusive: if physical
punishment becomes abusive, this is already illegal under current legislation.

Furthermore (i) the restriction to under 3 years of age is entirely arbitrary and illogical (ii) such
new legislation would be unworkable.

We brought up four children, some of whom received very occasional light chastisement.  All
have grown up to be perfectly happy, successful and balanced people.

Yours faithfully,

Margaret & Jack Connell



SUBMISSION FROM REV RON CAMPBELL

I understand that a public consultation is at present taking place on the above subject and closes
on Monday 29th April 2002.

As a young child I was smacked for bad behaviour and if I look back I am grateful that I was
punished for my behaviour, it taught me to learn what is right and wrong for my future life.

I feel from my experience in life that the proposals are unworkable on the basis that there is no
punishment to teach a very young child what is wrong and a smack gives a young child a caution
about future behaviour.

I at no time can accept child abuse, feel very strong against child abuse which is already illegal
and any new legislation would be contradictory to present law.

I personally am against new legislation and feel we have sufficient legal powers at hand to cater
for the subject.

Yours sincerely,

Ron Campbell



SUBMISSION FROM R MORGAN

I think that it is unworkable to make it a criminal offence for parents to smack their children aged
three of under.

I am a parent who was smacked as a child under three and I have had to smack/tap ,y son when
he was under three to prevent him from touching the fire, kettle or oven when he was learning to
walk.  This was to prevent him from being badly hurt by fire or hot water.  Simply repeating no
doesn’t always work.  Most ordinary people smack their children.

Child abuse is already illegal so there is no need for new legislation.  Thank you for your time and
consideration.

Yours faithfully,

Mrs R Morgan



SUBMISSION FROM JOHN SHEARER

I am writing to you as a parent, having brought up two children.  I write as someone who is
against child abuse, but also as someone who is against legislation to make it a criminal offence
to smack their children aged under three.  It is not only a deep intrusion into family life, but the
proposals are totally unworkable and in my view, and the view of the vast number of ordinary
people I rub shoulders with, foolish.

I was smacked as a child and it never did me any harm.  I needed it to correct me and it has left
me with the greatest respect for my parents.  Both my children were smacked in the right place,
at the right time and in the right spirit and they have grown up to be well-adjusted people.

Finally, there is enough legislation on the books on this issue, and most decent law-abiding
citizens with an interest in the well being of the rising generation would agree with this opinion.
No more please.  You are on a dangerous course in the long term.

Yours sincerely,

John Shearer



SUBMISSION FROM HELEN MCGARVA

I write as a retired teacher, parent and grandparent to object to the Scottish Executive’s
forthcoming legislation to ban smacking of children under three.

I would state at once that I am totally against any form of physical or mental abuse of children,
and there are already laws in place in out country to prevent this.  There is no need for our
Parliament to waste its time on any further legislation.

Most ordinary parents smack their children, wishing to impose a loving discipline.  A smack on the
hand indcates to the child immediately what is not acceptable.  I was smacked as a child and it
did me no harm.  I always knew that my parents loved me.  As a parent inused a smack on the
hand to keep my children from danger or from unacceptable behaviour.

This proposed legislation which appears to be unworkable is a total imfringement of our human
rights as parents.

Thank you for your time.

Yours faithfully,

Helen McGarva



SUBMISSION FROM CAROLE FERGUSON

As a parent and a Christian, I am writing to comment on the proposals to ban smacking of
children under three, and to ban the use of an implement. I believe that section 43 of the Criminal
Justice Bill should be withdrawn as it is unnecessary, and criminalises ordinary parents who are
doing their best to raise their children within a secure and loving environment. Child abuse and
excessive force is already prohibited under the present law and no law is necessary. I believe the
Scottish parliament cannot tell the difference between discipline and abuse.

I am opposed to the ban on the use of an implement as it is unnecessary -- as a parent can
administer a light smack as easily with a wooden spoon as with their hand, and the result is the
same. Under the new proposals however, one receives a criminal conviction. The ban on
implements also discriminates against some sections of the community as there are many
parents who choose not to administer discipline with their hands from religious or philosophical
conviction.

I am opposed to the ban on smacking children under three as a parent I know that it is effective to
use mild physical punishment on children under three. This bill is an excessive intrusion into
Scottish family life, and will draw away attention and social services resources from the cases of
real abuse. The Prime minister himself said that he disciplines his children.

Yours faithfully,

Carole Fergusson



SUBMISSION FROM IAN CHRISTIE

As a child, I am told, I was smacked when necessary. This included, I am also told, before I was three
years old. I have never suffered any ills from those smackings. As a parent, I smacked my five children all
ages, only when I felt it necessary. They all assure me that they have not suffered from those
chastisements. As a grandparent, I have on occasion smacked my some of my five grandchildren on the
rare occasion, I felt it was called for, in order to guide them into growing up with respect for right and
wrong and with respect for law.

As a Christian I practise biblical standards, God’s standards, in every aspect of my life, both inside the
family and outside, towards others.

The proposed law is a monstrous intrusion on every parents right to follow what they perceive as being
correct in the difficult task of raising responsible, law-abiding and right-minded children who respect
others, and the rights of others.

Who do the people who propose this new law, get their guidance from. Why, when patently so many of
the public are not in favour of it, do these people seem intent in forcing their minority views on the public
whom they are supposed to represent and serve.

Apart from the difficulties involved in enforcing such laws, the families of those concerned are greatly
endangered by the risks of unjust and unwarranted committal of innocent parents. Should this proposed
legislation become law, who is going to look after the children of these families in the event of one or both
parents being incarcerated?

Child abuse laws in many forms already exist and would seem to me to be adequate. Please stop this
gross intrusion into good family life and scrap these plans now.

Yours faithfully,
 Ian Mackay Christie



SUBMISSION FROM ANGELA SCOTT

As a Christian, I am writing to comment on the proposals to ban smacking of children under three, and
to ban the use of an implement.  I believe that Section 43 of the Criminal Justice Bill should be
withdrawn as it is unnecessary, and criminalises ordinary parents who are doing their best to raise
their children within a secure and loving environment.  Child abuse and excessive force is already
prohibited under the present law and no new law is necessary.

I am opposed to the ban on the use of an implement as it is unnecessary – a parent can administer a
light smack as easily with a wooden spoon as with their hand, and the result is the same.  Under the
new proposals however, one receives a criminal conviction.  The ban on implements also
discriminates against some sections of the community as there are many parents who choose not to
administer discipline with their hands from religious or philosophical conviction.

I am opposed to the ban on smacking children three as I believe that it is effective to use mild physical
punishment on children under three.  This bill is an excessive intrusion into Scottish family life, and will
draw attention and social service resource from the cases of real abuse.

A. D. Scott
23 April 2002



SUBMISSION FROM MR & MRS N & D CAMPBELL

We refer to the legislation on the smacking of children.

In a responsible society the majority of people abhor the abuse of children.  Much of it has happened
on account of the disorder of family life.

Thankfully we can still claim to have a majority of responsible loving parents.  The bond between
parent and child is unique and this is a strong safeguard when correction is administered.
Disapproval and correction are an integral part of this process of loving relationship.

Therefore the solution arrived at by the Scottish Executive, supposedly to prevent the abuse of
children, is, with respect, totally inappropriate, flawed and unworkable.

At a glance this law is fraught with practical problems and will cause chaos in family life, the law
courts and the prisons, if implemented.

And, furthermore, there already exists law to deal with child abuse, so this additional system is
unnecessary.

We are parents and grandparents, and our own two children smacked pre 3 years of age, and they
grew up happily and healthily, with no harmful effects.  One of them is now a consultant surgeon and
the other a successful school teacher.  When we did it we believed that to spare the rod is to spoil the
child.

Yours sincerely

Mr and Mrs N. & D. Campbell
23 April 2002



SUBMISSION FROM DR HUGH B KENNEDY

As a medical doctor of many years experience I would like to respond to your public consultation
invitation.

1. I accept that UK law needs to be modernised to ensure the protection of children from harsh
physical punishment.

2. Should the Executive look for and develop ways to train and support parents in the responsibility
that is undoubtedly theirs to bring up their children in a loving and caring way, I would be fully
supportive.

3. I believe that to introduce legislation making it a criminal offence for parents to smack their
children if aged under three years would be a mistake, for the following main reasons:

• it would be unworkable and unenforceable;
• it would be an unwarrantable intrusion into normal family life and the responsibilities of

parents;
• there is no medical evidence that moderate smacking per se as used by parents in normal

loving family life is harmful.

4. Child abuse is already illegal, so that there is no need for new legislation.

Hugh B Kennedy



SUBMISSION FROM MRS HELEN FLEMING

Section 43 – Physical Punishment of Children

This is the first time that I have ever put pen to paper, to plea for some common sense from “my”
elected representatives in the Scottish Parliament.

The media and public response since the Executive news release (September 2001) could be
summarised by the confusion that the above section has already created, with even the Justice
Minister Jim Wallace stating "we are not talking about prosecuting trivial smacks”1, despite the
“absolute” restrictions stated by the Executive in September 2001 – in line with the Bill setting out to
make it a criminal offence for parents to : smack a child under the age of 3.

As a mother of three young children, I object to my and my Husband’s roles being undermined by the
proposals before Parliament, which contain clear “do’s and don’ts” for parents.

Also, if the Bill was passed with Section 43 included, then I fear for the damaging effect – as the
government has recognised that “enquiries into suspicions of child abuse can have traumatic effects
on families”.2

It is unreasonable and likely unworkable to expect other family members, friends, heighbours, etc. to
report someone for lovingly disciplining their child.

If the current proposals were passed, I expect that valuable resources and time would be wasted, tied
up investigating reports of moderate discipline by good parents, thus not protecting those children
already at risk.

Therefore, as a loving, Christian parent, I am supporting the removal of Section 43 from the Criminal
Justice (Scotland) Bill.

Mrs Helen Fleming
22 April 2002

                                                
1 Daily Telegraph, 28 March 2002
2 BBC News Online, 27 March 2002



SUBMISSION FROM KAREN SCOTT

As a parent I am writing to comment on the proposals to ban smacking of children under three, and to
ban the use of an implement.  I believe that Section 43 of the Criminal Justice Bill should be
withdrawn as it is unnecessary, and criminalises ordinary parents who are doing their best to raise
their children in a secure and loving environment.  Child abuse and excessive force is already
prohibited under the present law and no new law is necessary.

I am opposed to the ban on the use of an implement as it is unnecessary – a parent can administer a
light smack as easily with a wooden spoon as with their hand, and the result is the same.  Under the
new proposals however, one receives a criminal conviction.  The ban on implements also
discriminates against some sections of the community as there are many parents who choose not to
administer discipline with their hands from religious or philosophical conviction.

I am opposed to the ban on smacking children under three as a parent I know that it is effective to use
mild physical punishment on children under three.  This bill is an excessive intrusion into Scottish
family life, and will draw away attention and social service resources from the cases of real abuse.

K. Scott
23 April 2002



SUBMISSION FROM CHARLIE YOUNG

I am writing this letter as a distressed parent to record my concern at the proposal of the Scottish
Parliament plans to push through a law banning the physical correction of children under 3 years of
age.

As someone who came from a loving family background, and as a proud father of 3 children myself,
all brought up within an equally loving family, I can only say that any physical correction I was given
by my own parents did me absolutely no harm at all and I believe my own children feel the same way
as I do regarding any correction, that my wife or I have felt necessary over the years.

I can honestly say that on the rare occasion when either myself or my wife felt it proper to physically
correct our children it gave us no pleasure, but we did it because we believe – as Bible believes – that
we were acting according to God’s instructions (Proverbs Ch 13, vs. 24).

I find it astonishing that anybody can believe that we still live in a democratic society, when it becomes
clearer by the minute that the state decides what best for us from the cradle to the grave.

I don’t think for one minute that this letter will make a bit of difference, but we can’t all sit abut brain
dead and do nothing about atrocities like this.

Charlie Young



SUBMISSION FROM SHIELA PATTILO

The proposed legislation on “smacking” coming before Parliament I find very disturbing.

In my own experience I was brought up in a loving and supportive home.  I am very grateful that when
the need arose I was physically disciplined by my parents and it has done me no harm whatsoever.

Most ordinary parents will smack a child at certain times out of concern for the future welfare of that
child.  Consistent, firm and loving discipline can only be of benefit, and will lead to self discipline in the
future – of course the regularity or not of any physical discipline must depend on the determination
and self will in the character of the individual child.

Lack of self control in an adult can lead to selfishness, anger or violence and in a family situation a
vulnerable child can often be a target, resulting in abuse of that child.  We all know child abuse is a
serious matter but there is already legislation in the courts to cover this crime.

I trust that this consultation will take into account the opinions of as large a section of society as is
possible in order to come to the correct decision on this very “loaded” proposal as far as the vast
majority of decent parents and grant parents are concerned.

Sheila M Pattillo



SUBMISSION FROM PETER AND FIONA NEWMAN

We are writing to you concerning the call, by the Scottish Executive, concerning legislation which will
make it a criminal offence to smack their children aged under three years.

Surely this time, on the early years, is the formative time, and a tap given by a loving parent need ever
come under the realms of their being criminals – in fact the opposite!?

That little tap warned and protected us as little ones, and also vitally helped decide “right and wrong” –
sadly missing in our society and midst many – in a nations in decline morally in many ways.

I was smacked as a little child, have smacked my own son when under three, it never harmed us!
This is not abuse - child abuse is already illegal – so no need for new legislation.

The new proposals are very untimely and unworkable and with far reaching negative implications for
the future generations should they go ahead.

We feel that this precious freedom – this democracy – our very homes and care of family life and
stability are being intruded upon.

Yours, as caring parents, now seniors, we appeal to your better judgement.



SUBMISSION FROM HECTOR AND JULIA MACKENZIE

We wish you to be aware of our concern regarding legislative proposals on the above subject.  We
see these as unnecessary, unworkable and intrusive into normal family life, the present pattern of
which has been tried and proven over centuries, namely rewards for good behaviour, and sanctions
against bad.  Children learn from a surprisingly early age.  Abuse of adult responsibilities in the raising
of children is already catered for in our legislation.

We are all too aware of the adverse results of the removal of all effective sanctions from the schools
scene.  All the legislation on earth will not deter or prevent those who are unable or unwilling to control
their own behaviour in relation to little children.

We urge you all to lay aside political correctness and apply common sense.

There is ample scope for you to be exercised in seeing to the application of existing legislation and
sanctions to the criminal fraternity.  In many cases in recent times, these have sadly become the
subject of rueful jest.  Perhaps on a less serious note, our litter strewn and graffiti riddled towns and
countryside bear ample testimony to statutory law unapplied.

The UK as a whole has largely “sown to the wind” and is all too clearly “reaping the whirlwind”.

Please think carefully!  May you act wisely!

Hector and Julia Mackenzie



SUBMISSION FROM ANNA MURRAY

I am writing to oppose the proposed legislation by the Scottish Executive which will make it a criminal
offence for parents to smack there children under three.

As a child I was smacked under the age of three and it did me no harm.  Smacking is often a part of
keeping children out of danger and away from situations that will harm them.  The many problems we
have in schools and society today stem from the fact that there is little discipline in the home.  Most
ordinary parents smack their children and by banning smacking it will not stop the calculated child
abusers.

Anna Murray



SUBMISSION FROM EB HOLLIDAY

I would like to offer comment on the above legislation, which I understand is being considered by
the Justice Committee now.

24 hours a day, 7 days a week responsibility for a small child, can exhaust a person to the point
of anger.  Many parents who do not have the support of a husband or extended family suffer in
this way, and their consequent action does not deserve the dire consequences that is proposed.

Should a parent be prosecuted as a result of hitting a child under the age of three, consideration
must be given to the affect on the child should his or her parents be imprisoned for three months,
let alone six.  Apart from the incalculable trauma to the child, the cost in simple monetary terms
would be enormous as not only would the money need to be found for the perpetrator’s term of
imprisonment, but it is likely that care arrangements would have to be set in place for the child or
children.

Violent abuse of children is a serious matter, and is rightly already illegal.  However, it is evident
that our monitoring system for checking these abuses is already stretched to capacity.  This gives
rise to serious doubts about whether this new proposed legislation will actually be enforceable.

Other ways can be explored to raise awareness of the tremendous stresses inherent in bringing
up children.  For example, childcare classes could be incorporated into the school curriculum.
Pupils could be made aware of the commitment required in parenting, and how to cope.  For
existing parents, the service offered by “Family Centres” in areas of deprivation could be
extended to allow referrals of all families whose capacity to cope has been severely challenged,
to the detriment of their own and their children’s health and well-being.

Yours faith fully,

EB Holliday



SUBMISSION FROM DAVID BARCLAY

I am writing to complain about the proposed legislation recently introduced by the Scottish Executive
making it a criminal offence for parents to smack their children aged under three. I am a parent of two
boys aged 3 1/2 and 5 months, and I feel that parents should not be criminalized for using a smack or a
small tap on the hand as a reasonable way of protecting and disciplining their child.

This is also an insult to the vast majority of parents, insinuating that they cannot determine the difference
between physical abuse and reasonable chastisement. Legislation, against child abuse, which is
enforceable, is already in place to protect children from the use of unreasonable force. The new
proposals are unworkable as parents will be confused and afraid to even try to hold their child in a
tantrum for fear of this being misinterpreted by passers-by.

Perhaps if the Scottish Executive could explain to the public why it feels the existing law is inadequate in
protecting our children, ordinary parents would not feel they are being singled out for trying to discipline
their children.

Sincerely,

David Barclay



SUBMISSION FROM JAMES BARCLAY

I agree that abuse of any kind of children, mentally or physically, is wrong.

I believe people who cruelly thrash their children should be punished

But smacking is a different matter.

I myself as a child, I am sure, was smacked but I cannot remember it and it certainly did me no harm. In
fact it taught me respect for others. I find it difficult to remember smacking my own children. I can only
remember a few of times gently smacking and that would be when they were three, or younger. That
would be when they wore nappies. They would hardly feel it. However the message got through.

I actually believe that if you smack, do it only if they are under three or four. If you don’t, after three or four
is, too late.

All loving and caring parents will do this for the best interest of their children, because they care.
The proposals to ban this responsible behaviour is beyond belief and a ban is not only nonsense but also
unworkable and counter productive

If you did put a parent in Jail for "Smacking" you would only do more harm by depriving a family of a
parent (probably a Father) and breadwinner. It would also render mental harm to children (which in a
perverse way would be the State mentally abusing children).  This would almost certainly, in future, bring
litigation against the State.

Child abuse is already illegal and new legislation is unnecessary, unworkable and another expensive
waste of Public Funds.

James Barclay



SUBMISSION FROM ELMA YOUNG

I understand that you presently are having a public consultation on the proposal by the Scottish
Executive to ban smacking of children under the age of three.

I am writing to say that I am completely opposed to such a ban.

Moreover I consider that it would be unworkable.

There are existing laws that cover child abuse and a new law to penalise parents who smack their
children will be making criminals out of ordinary parents who do so out of love.  Most parents use
a variety of approaches to discipline including smacking. Such parents are definitely not child
abusers but are loving parents who wish to teach their children right from wrong. Smacking of
very young children is usually used as a warning of danger and not as a punitive measure.

I was smacked as a child and I have not grown up to be a child abuser nor have my own children
who were smacked by me when I considered it necessary.

I would ask that your committee seriously consider scrapping this proposed law.

Yours sincerely

Elma J W Young



SUBMISSION FROM CLAIRE RAYNER

I do not want to congratulate you on being the first member of the UK to move on the protection
of children from physical violence of all kinds.  I am one of those who believe that corporal
punishment for children of any age is not only essentially wrong but counter-productive,
producing only resentful, angry and in the long term probably violent people.

That is the only thing that worries me about your plan to ban smacking for under threes, urgent
though it is – how anyone can smack an under three is beyond me! –it is of desperate
importance, I believe, for all children of all ages to be protected, just as all adults of all ages are
protected from physical violence from anybody.  Any person who is hit by another has the law to
act on their behalf.  Why should children be treated as being outside the law?  As I say, quite
apart from the fact that corporal punishment is actually teaching children to be violent, it is just an
inhumane way of rearing the next generation.

They’ve got a full working ban in place in ten other countries.  Please can Scotland lead the way
in the UK and make the same ruling there?  Then maybe we can get England, Ireland and Wales
to have the same good sense!

Yours sincerely,

Claire Rayner



SUBMISSION FROM MR & MRS SHRIMPTON

This letter is a response to the Scottish Executive’s Criminal Justice Bill.  It is concerned only with
the section relating to the physical punishment of children in Scotland.  We are writing as parents
of three children, aged around 10, 8 and 4.

We find the proposed legislation extremely disturbing.  It will have the effect of criminalising
thousands of loving parents.  The Justice Minister has said that “we are not talking about
prosecuting trivial smacks”, but there is nothing in the legislation to prevent that from happening.

In any case, prosecution is not the only problem.  If someone reports to the authorities that the
law is being broken, they will be bound to investigate. That process of investigation would itself
put great strain on the family concerned.  The authorities may eventually conclude that the report
is unfounded – perhaps even malicious – but how much damage will have been done to
relationships within that family in the meantime?

The other effect of such reports will be to divert the attention of the police and the social services
from genuine cases of child abuse.  We have not heard of any plans for a large increase of
funding to enable them to cope with the increased workload.  Thus the legislation, far from
protecting vulnerable children, will actually put them at greater risk of slipping through the net.

Our society is already seeing a breakdown of respect for authority in any form.  There is good
reason to suppose that this is linked to a breakdown of discipline in the home.  This is partly
caused by parents being intimidated by those who oppose the use of corporal punishment in any
form.  The proposed legislation will make it even harder for parents to maintain discipline in the
home.  This will have a knock-on effect in other areas of society.

The legislation is fundamentally flawed in that it attempts to use the law as an instrument of social
change.  It is intended to persuade parents to discipline their children in a different way, using
unproven methods.  There is no research evidence to show that physical discipline in the context
of a loving home is in any way inferior to other methods of discipline.  The Executive is resorting
to legislation because it is incapable of providing a convincing demonstration that the changes it
wishes to see will actually benefit children.  It therefore cannot rely on persuading parents to
change their methods of discipline.

Interestingly, recent research has shown that watching violence on television is linked to
increased violence.  (See “Television Viewing and Aggressive Behaviour During Adolescence
and Adulthood”, Science, vol. 295, issue 5564, March 29th 2002)  If the Scottish Executive is
concerned about the level of violence in society, there would be more justification for outlawing
television than for banning smacking.

We see little reason to specify particular forms of punishment as being unacceptable.  Certainly,
punishment which risks lasting damage cannot be considered reasonable – but that is so obvious
that it does not need to be stated specifically.  It is already covered by the existing legislation,
which requires chastisement to be “reasonable”.

If it is felt necessary to be more specific, the legislation should refer to the effects of the
punishment rather than the method.  It is that which determines whether it is reasonable.  So, for
example, the legislation could speak of a punishment which created “a substantial possibility of
death or permanent disfigurement or injury”.

The corresponding law in Arkansas speaks of “bodily harm greater than transient pain or minor
temporary marks”.  Regarding psychological effects, it refers to “observable and substantial
impairment to the intellectual or psychological capacity of the juvenile to function within his normal
range of performance and behaviour with due regard to his culture”.



We do not believe that the use of implements should be outlawed.  There are good reasons for
using an implement rather than the hand to administer physical punishment.  For example, some
people use an implement to distinguish between punishment (using the implement) and
displaying affection (using the hand); or to prevent uncontrolled lashing out in anger by requiring
the pre-determined implement to be fetched, allowing time to calm down before administering
punishment; or out of religious conviction (the Bible speaks of using a “rod”).  Whether it is an
implement or the hand which is used, it can be used in a controlled and responsible way or an
uncontrolled and dangerous way.  It is the effect which matters, so that is what the legislation
should address.

Since children differ greatly in their rates of development, it would be unwise to lay down a
specific age at which physical punishment may begin.  Our own experience indicates that it was
appropriate long before the age of 3.  If the legislation were to require the court to take into
consideration the age of the child, that should be sufficient.  The court would then be free to
assess the developmental stage of the particular child in question.

Legislation can never take account of every eventuality.  In general, parents are best placed to
assess what is appropriate for their own children.  Rather than try to cover every situation
explicitly, it is better to leave the court with the flexibility to assess the reasonableness of the
chastisement, taking into account whatever factors appear relevant to the particular case before
it.

Yours sincerely,

Janet Shrimpton
Andrew Shrimpton



SUBMISSION FROM MARY ROLLS

MAKING SCOTLAND SAFER – IMPROVING THE CRIMINAL JUSTICE SYSTEM

In view of the recently published figures* showing how widespread are neglect and abuse of
children in the home, elements of the above bill should be reconsidered, particularly in the light of
subsequent research indicating a correlation between these figures and homes affected by the
violent behaviour and drug and alcohol addiction of parents.

Yet the Executive is proposing to criminalise the many more responsible and loving parents who
are prepared to administer a stinging smack to a toddler busy poking something into the baby’s
eye or to use a pliable instrument that hurts without harming on an older child who knowingly, i.e.
after verbal reprimand, disobeys or break rules.

Very young children, of course, are programmed by nature for their own survival to be self-
centred; they cannot respond to a lecture on morality.

PAGE MISSING??

in a well-ordered home, it indicates boundaries which contribute to the sense of security so vital
to a growing child.

We already have laws to deal with physical cruelty.  You should consider the Arkansas Model.

Yours faithfully,

Mary Rolls



SUBMISSION FROM NEIL DOUGALL

I write to express my grave concerns about the proposed new law which will make it a criminal offence for parents
to smack their children aged under three, and to urge the committee to abandon the proposal altogether.   Let me
cite a few reasons.

1. I believe that child abuse is wrong - always - and that there already exists adequate legislation for dealing with
cases of child abuse.

2. I think that appropriate and moderate smacking by parents of their own children is not, and should never be,
confused with child abuse.   While there are cases where parental discipline becomes excessive and abusive,
there is no need for further legislation to counter this, because the existing legislation deals with this scenario.

3. I think that this well meaning attempt to protect children is an unwarranted intrusion by the state into the
legitimate role of families.  I accept that there are occasions when the state needs to intervene in families, but
at the risk of repeating myself, I believe that the existing legislation  is more than adequate to deal with this.

4. I think we have a growing problem Scotland with unruly young people and need to do more to help parents
take responsibility for their own children.  I fear that far from doing this, this proposed legislation will make
many parents fearful about trying to impose appropriate restraints on their children and will foster an attitude
that it is the state’s job to deal with their children.

5. Finally, I have to say that I think this is bad legislation.  The age of three is very arbitrary.  Given that most
parents smack their children, it potentially criminalises all of them.  I understand that most people in Scotland
do not agree with the proposed legislation  Our Social Work departments are gravely over stretched at present
and this has the potential to vastly increase their work load

I should say that I am a parent of 2 primary school aged children.   I know all about the challenges and difficulties
of being a parent.  I and my wife, endeavour to bring up our children in a loving home where boundaries are
agreed and respected.  We have used smacking as one among many different ways of exercising our parental
responsibility.  I should say, that I too was smacked as I child.  I understood why and it did me no harm.

For all these reasons  can I urge you to think again.
Yours sincerely

Neil Dougall



SUBMISSION FROM NORMAN MCIVER

I understand that, as a committee, you are engaged in a public consultation in regard to the possible
introduction of legislation by the Executive to make it a criminal offence for parents to smack their children
who are aged under three and draws to a close on 29th April, 2002. Implementation of such legislation,
although I can see well meaning, I believe would be wrong and prejudicial in terms of responsible parents’
discipline of their children and it is my experience that the vast majority of parents of children are
responsible and loving. I, myself, am the father of four daughters and now have ten grandchildren and
certainly both exercised the discipline of smacking, although not in any way excessive or abusive, when
my own children were under three as, indeed, I support my daughters with theirs. It is a fact that the vast
majority of reasonable parents in Scotland do smack their children and, of course, if such is shown to be
abusive of the child, then legislation already exists to cope with such circumstances.

I, therefore, would want to add my own voice very strongly to those who believe that the proposals before
us for consultation are largely unworkable.

Yours

Rev Norman Maciver



SUBMISSION FROM IANTHE MACLAGAN

I am delighted to see that Scotland may become the first county in the UK to legislate to place
limits on corporal punishment of children. I think an outright ban would be clearer and better.
Otherwise the message may seem to be that children over 3 should be smacked.  There is
experience from ten other countries to draw on in banning smacking altogether. However the
proposed limits would be better than nothing, and may help to bring about a gradual change in
public opinion. Legislation has a powerful effect in setting social norms.

Dr Ianthe Maclagan



SUBMISSION FROM JOHN DUNNETT

I wish to bring the following submissions to you regarding the proposed change in legislation re the
smacking of small children.

I write as a parent and as a retired Police Sergeant.

All forms of physical abuse are already adequately legislated for. Its seems this legislation would add a
further burden on the Police Service to investigate any allegations. The Police are needed to tackle the
serious crime without having to spend time on issues which will be very hard to prove, and even after
investigation further proceeding may well be thrown out by the Procurator Fiscal.

Over the last 15-20 years governments have removed corporal punishment from schools and what is the
result…more indiscipline which is now causing such serious teacher problems that the government is
going to spend millions of pounds in correction schemes.  Too late locking the stable door.

I am the father of two children, both who have been married for 16 years. Yes they were smacked when
young and it certainly doesn’t seem to have done them any harm. True what the Word of God says 'Spare
the rod and spoil the child'

I respectfully ask the committee to reconsider the proposed legislation as being totally unnecessary.

Yours faithfully

John Dunnett



SUBMISSION FROM MIKE THOMSON

I am appalled at the news of the proposed ban on smacking, where I live we have constant
trouble with young thugs, and they turn round and tell us to ‘F*** off, you can't touch us’. That is
the result of the last piece of political correctness. You have already done too much damage. Let
well alone and squash this bill.

I never had to hit my daughter when she was a child (or since then) but she knew that I never
break a promise and I had promised that if she was very naughty I would smack her, I always
kept all of my promises to her and she had a wonderful childhood so she tells us, and we delight
in having our grandchildren to stay, ironically one of the threats she makes to them is: if you don't
behave you will not be going to Gran and Granddads, obviously the odd spanking on her bottom
which Mum some times handed out turned her in to a vicious thug ( or have I got it wrong)

So do not let the PC prats do any more damage. Incidentally I got belted at home if I was naughty
(1937 to 1953) and it did not turn me into a mindless thug like the ones we have round here.

Yours etc,

Mike Thompson



SUBMISSION FROM GEORGE FERGUSSON

As a parent of three much loved children, I am writing to comment on the proposed no smacking of under
three or any age.

I feel if any proposed bill to ban a loving parent to discipline their child in a loving manner will criminalise
the loving parent.

This will not only criminalise a loving parent but will justify a parent who does not give there children
decisive guidance and lead to problems in school and life in general

I understand child abuse and excessive force is prohibited already and therefore do not see a need for
this intervention.

I feel that the greatest crime is not the discipline by smacking but lack of discipline and love.

Yours Faithfully

G. Ferguson



SUBMISSION FROM GILLIAN RICHARDS

Re ban on smacking children under 3

I am writing as a parent and grandparent about your proposals to introduce a Bill on the above subject. I
fully believe that this is a retrograde step for the discipline of children and can only work against their
future behaviour.

Most young children under 3 do not recognise reason or explanations when trying to curb anti-social
behaviour. A short sharp smack on the hands or legs for deliberate disobedience can work wonders. It
pulls them up sharp and helps them to realise that they have to learn to control their own inner destructive
tendencies if they are to be acceptable. Of course one has to recognise that little children can make
mistakes, or misunderstand what has said, and smacking then can only have a detrimental effect.

However there are some very strong willed small children, and my daughter and grandson were like that;
who tried to push out the boundaries and needed to know where the limits were. By a short sharp smack,
they soon found out. This then gave them a sense of security, and helped them to live within the
acceptable boundaries. If this discipline is not started at an early stage, then I do believe that one is on a
losing battle, and maybe one of the reasons we are seeing such anti-social behaviour in many older
children today.

I myself was smacked as a child, and I smacked my own children when necessary, but not very often, as
there was no need. They have both grown up to be responsible and well adjusted adults.

Today it seems to me that there is little understanding of the differences between discipline and abuse,
and I feel that there should be more discussion on this issue. I also believe that discipline has to be
tempered with love in order for a child to grow up to be a balanced person.

I do hope that the law will be left as it is. If it is changed then I really do believe it will be a retrograde step
both for responsible parents to train their own children’s behaviour and for society as a whole.

Yours faithfully

Gillian Richards (Mrs)



SUBMISSION FROM IAIN BROWN

My family consists of myself, my wife and our three children aged 9 years, 6 years and 3 ½ months.

I am writing to you because of my concern with the efforts to have this bill passed through Parliament.
There are a number of points that I wish to bring out.  I have split this letter into 4 categories.

1. WHY PARENTS/GUARDIANS SHOULD BE ALLOWED TO DISCIPLINT THEIR CHILDREN
WITH IMPLEMENTS.

1. WHY THE GOVERNMENT SHOULD NOT ALLOW SECTION 43 TO EVEN BE CONSIDERED.
1. WHAT HAS HAPPENED TO SOCIETY IN THE LAST 10 YEARS.
1. DOES THE PASSING OF SECTION 43 ACTUALLY STOP CHILD ABUSE.

CATEGORY 1.  WHY PARENTS/GUARDIANS SHOULD BE ALLOWED DISCIPLINE THEIR
CHILDREN WITH IMPLEMENTS.

I have bee a Christian for 16 years and I have found that my life improves when I become closer to
Jesus.  At this point, please do not switch off.  Give me a chance.  I have found that my
understanding, my morals, my principles and my integrity in life has improved 10 fold.  For this reason
I have tried to stick with what God has asked me to do.  If I do this, my life always works out, no
matter what.  I as a child was abused with a wooden spoon and with implements of other kinds.  My
mum did not know any other way.  This caused major rebellion in me.  You would think that I would
either be dead against this form of discipline, or I would over indulge in using implements.  This did
not happen when my first child came along.  I cannot remember when I first smacked her with a
wooden spoon.  But I do know it was in her second year when she fully began to understand between
right and wrong.

I do not smack out of anger.  I am sure that I have sometime.  But I make sure to the best of my ability
that I do not.  I give the child two warnings.  If any of my children get to three for the same thing, I
smack them.  I take them into the bedroom, I explain why I am doing it.  I smack them only once.
Hard, with the wooden spoon.  That is it.  I wait until the child has stopped crying.  Then I ask them
why did I do that.  If they have not fully understood, then I explain again.  I then cuddle them.

I do not use my hand.  EVER.  I never will.  WHY.  The hand is attached to the body.  My body.  If the
child hates the hand, then subconsciously, he hates the person it is attached to.  The wooden spoon
is not.  So they end up hating the wooden spoon.

If you are still reading this. Brilliant.  It was not man that showed me how to do this.  It was Jesus and
listening to what man said.  There were many times that I got it wrong.  But common sense, love of
Jesus helped me with my children.

BIBLE STUFF NOW

PROVERBS 13v24 “HE WHO SPARES THE ROD HATES HIS SON.  BUT HE WHO LOVES HIM IS
CAREFUL TO DISCIPLINE.”

There are many things happening here.  I have chosen two words as you can see.  Just to be quick,
or you will get bored.

ROD = implement (wooden spoon etc.)  Also it does mean any other type of punishment.  If you look
at this world properly you will find that the majority of times, Jesus is talking about physical
punishment.  There are many who would disagree with this.  WELL LETS LOOK AT SOCIETY
TODAY.  IS IT GETTING BETTER? ARE WE BEHAVING OURSELVES?  ON THE OTHER HAND
LETS NOT GO BACK TO THE DARK AGES.  THERE IS ALWAYS A BALANCE.  IT CAN BE
FOUND VERY EASILY IF YOU KNOW WHERE TO LOOK.

CAREFUL = You have to be sure that you are disciplining in love.  WHAT IS LOVE? DON’T ASK.



CATEGORY 2.  WHY THE GOVERNMENT SHOULD NOT EVEN CONSIDER SECTION 43.

The Government is trying to outlaw smacking under 3.  The Lord Jesus Christ says, spare the rod and
you hate your son.  You might say that I am being biased.  But I’m not.
QUESTION.
Where did the Justice system get it’s law and who does the Justice system answer to.  You will find
that both of these answers point directly to the Bible.  So if your law is the Bible then you have to
submit to what it says.  You made this law.  These are the Government’s words, not mine.  So the
point I’m obviously getting to is that…if you are against the word of God then you are going against
him.  This is not Iain Brown’s law, it’s yours.  Therefore by going with this section 43 you make a
mockery of this Justice system which you put in place.

This is why you should not even consider it.  I think I might have a point.  OUR MAIN PROBLEM IS
THE WORD “ROD”.  YOU CAN DISCERN THIS TO SUIT WHAT YOU WANT.  NOT WHAT GOD
WANTS.

CATEGORY 3.  WHAT HAS HAPPENED TO SOCIETY IN THE LAST 10 YEARS.

If you look at the schools.  Look at the teachers.  Look at the pupils.  The teachers are tired.  Why
because they now have no more power.  No authority.  They’re beaten up. Spat on. Abused, Sworn
at.  Amongst other incidents in which I personally know of.

Kids.  Most of the kids are really good kids.  I love kids because I used to work, youth clubs, kids
churches and now I work a house group with all ages in it.

If we look at the kids I have worked with over the last ten years.  I reckon there was probably about
two hundred. When spoke to them they tell with great enthusiasm how they swore at the teacher or
how they were cheeky to them.  And in a few cases how they attacked the teachers.  Somebody said
to me once, I quote, “The children know their punishment.”  This hit between the eyes.  The children
know =
- They will not be put in jail
- They cannot get belted
- They do not have to do any of the punishment exercises because they know he teacher will

eventually give up
- They know that they are going to get expelled.  Which the hard liners don’t care.

What will this be like in another 10 years.  Do a projection and the answer is not funny.

Imagine, now bare with me please.  Imagine that you did bring the belt back.  How would you do it.  I
don’t know.  But here is a suggestion.

1. THE HEAD PERSON WOULD ONLY BELT
2. IT WOULD HAPPEN AT THE END OF THE WEEK, POSSIBLY ON FRIDAY AFTERNOON
3. YOU WOULD ONLY GET BELTED IF YOU WERE GIVE THREE MARKS
4. THERE HAS TO BE THREE TEACHERS PRESENT AT THE TIME.  ONE HAS TO BE FEMALE.

OR TWO AND ONE MALE.  WHATEVER.

Imagine that this came into being.  I bet you that the behaviour in the school in one month would rise
incredibly.  You would only be left with the real hard line leaders, which would not be many.

We all know that the behaviour in school and out of school is getting worse.

If the government keep taking away parents rights.  What will this world be like.  Because the kids
think they can do anything they want anyway.

I really pray that we have a Government that listens to the people.  Anyway enough said.  You get the
point.



CATEGORY 4.  WILL THIS SECTION 43 CHANGE CHILD ABUSE.

WHAT DO YOU THINK.

This letter is and was never meant to be insolent in any way.  If it has then please forgive me for my
thoughtlessness.

IT IS VERY EASY TO FIND OUT IF WE AS CHRISTIANS ARE TELLING THE TRUTH.  PLEASE
GIVE US A CHANCE, FIND SOME AND ASK THEM.

Yours as sincerely as I possibly could,

Iain Brown



SUBMISSION FROM WILLIAM TAYLOR

As a parent and grandparent I am concerned about the proposed legislation that would make it a
criminal offence to smack a child under the age of three.  Such jurisdiction will impinge on the moral
rights of parents who will look upon your proposed legislation as being absurd in the extreme.

The very idea of smacking a child under the age of three by normal parents is virtually non-existent,
although in the child’s interest he may be given a small ‘tap’ to protect him from danger.  Most
reasonable in the eyes of common sense, but when that goes overboard then we get this sort of thing
that is not only a waste of good time and money, but will prove to be unworkable.

With that in mind I trust your Committee will discard this proposal at an early date.

I am, Yours sincerely,

William Taylor.



SUBMISSION FROM KATHERINE MORRIS

I am writing to express my very deep concern over the proposal to ban smacking for children under
three, and to ban smacking with an implement.  I believe that section 43 of the Criminal Justice Bill
should be withdrawn as it is unnecessary, and criminalises ordinary parents who are doing their best
to raise their children within a secure and loving environment.  Child abuse and excessive force is
already prohibited under the present law and no new law is necessary.

I believe that physical punishment is a viable way to train children.  There is a clear distinction
between this and child abuse.  With physical punishment a child receives a small smack for
unacceptable or potentially dangerous behaviour and an explanation why, so that they can learn.  As
a mother I know that a two-year-old can be trained to know what is acceptable behaviour and what is
not.  For the Scottish Parliament to ban this criminalises parents who are doing their best to train and
raise their children as responsible human beings.  It is important to protect our children from abuse,
but the best way to do this is to prohibit injury of children, thus allowing parents who wish to do so to
continue to use mild physical punishment which causes no lasting damage to the children.  In my
opinion, this is effectively done by the present law.

I am also opposed to the ban on the use of an implement as it is unnecessary – a parent can
administer a light smack as easily with a wooden spoon as with their hand, and the result is the same.
Under the new proposals however, one receives a criminal conviction.  The present law already
protects against injuries caused by unsuitable implements.  The ban on implements also discriminates
against some sections of the community as there are many parents who choose not to administer
discipline with their hands through religious or philosophical conviction.  Therefore, for the Scottish
Parliament to prescribe the method of punishment is a heavy handed and unnecessary intrusion into
Scottish family life.

The net result of these laws will not help prevent child abuse, as that is already prevented under law.
Rather it will divert attention from stopping the real child abusers as time will be wasted in
criminalising responsible parents.  Rather than enhancing family life in Scotland, I believe that these
laws would detract from it by bringing a climate of fear.  The proposal to imprison parents will split
families and harm children rather than help them.

As a mother who mixes with other parents I know that there is a great deal of concern and anger over
the proposed smacking ban.  I would therefore call upon you most strongly to withdraw section 43 of
the Criminal Justice Bill.

Yours faithfully,

Katherine Morris.



SUBMISSION FROM ALISTAIR MCKENZIE

With reference to the legislation introduced by the Scottish Executive which will make it a criminal
offence for parents to smack their children aged under three, I wish to make the following points.

Most ordinary parents smack their children.  Why?  Because they love them and care for them, and
see the need to discipline them.  We are not talking here about child abuse.  Indeed, child abuse is
already illegal, which begs the question, where is the need for new legislation?  There appears to be
none.  Moreover, may I suggest to you that these proposals (i.e. “ the under-three ban), are totally
unworkable and an unnecessary intrusion into ordinary family life.  Also have you considered the
effect on the child of under three years is put in prison?

I am writing as a parent who smacked my own children under the age of three, because I loved them
and cared for them, and they agree it never did them any harm.

Yours faithfully,

Alistair McKenzie



SUBMISSION FROM REV KENNETH BROWN

I object most strongly against the proposed legislation making parents criminal for ‘smacking’ their
child.  For many small children some small ‘tap’ may be a necessary physical sanction and restraint.
MOST of us have experienced this to our ultimate advantage!!!

The Scottish Parliament have more important matters to address than this – which is an
UNWORKABLE idea – how do you propose to produce legitimate evidence for a conviction?

IF physical action goes beyond reason – then it becomes CHILD ABUSE – and there are adequate
laws already in existence.

Finally this is not good government but a dangerous intrusion into private family life.

Kenneth Brown.



SUBMISSION FROM RACHEL CHITTICK

I am writing in regards to the proposed legislation which will make it a criminal offence for parents to
smack their children under three.  I have read the proposals and I think they are unworkable and
represent an astounding intrusion into ordinary family life.

I am a probationary primary teacher and already recognise the importance of children having sound
discipline from the home in order that they then know how to behave in a classroom setting upon
which maximum learning can then be achieved.  Sound discipline also enables children to learn
appropriate ways in which to relate to others.

It is not my suggestion that smacking is the only way to instil these values in children however, their
ability to think rationally develops gradually and this is why at points reasoning alone will not be
sufficient to encourage children to make the right choice about their behaviour.

Having grown up in a family of five I have had first hand experience of the benefits of the occasional
‘smack’, administered in love, has brought to my life.  Although I did not enjoy this at the time, upon
reflection I see that it was the only way at the time to discourage me from doing wrong action again.
This is particularly important when children are still coming to terms with the spoken language as a
light ‘smack’ can be the only affective way of warning children away from danger.

I do feel it is very important that parents are sent on compulsory parent retraining courses as I feel
that many parents do not know how to effectively discipline their children.  This, I believe, has then led
to the increase in bad behaviour at schools and teenage crime.  When a parent hits out rashly this
does not benefit a child however, this cannot be confused with a ‘smack’ administered rationally by a
parent who wants their child to learn to do the right thing form the situation.

In a world where the differences between right and wrong are becoming harder to distinguish I do not
feel we have the right to take away a parents freedom to give their child clear guidance towards the
most beneficial ways in which they should behave.

Thank you for taking the time to read my response, I hope that my views are taken into consideration.

Yours sincerely,

Rachel Chittick



SUBMISSION FROM TRUDY KINLOCH

I am writing as I am very concerned about the proposals to make smacking a child less than three
years a criminal offence.

As a young child my mother occasionally smacked me and says that by the age of three I seldom
needed more smacks as I had learnt what I was allowed to do and had a very happy childhood.

I now have young children of my own (5, 3, 18mo and 2 mo) and do sometimes smack them,
particularly when their behaviour is likely to endanger themselves or others.  The proposed age
restriction of three years is not at all helpful.  You cannot explain to a small toddler why it is wrong to
run into the road, touch fires or hot drinks or hit a sibling on the head, yet they understand and
respond to a smack.

This proposed legislation will create fear and confusion in loving households.  If my child reaches to
touch the oven do I smack their hand out of the way and risk jail or leave them to harm themselves.

There is all the difference in the world between smacking a child and child abuse (against which laws
already exist).  I smack my children, not out of anger, but because I love them and are concerned for
their welfare.

I hope you will seriously re-consider these invasive and unworkable proposals before you turn loving
parents into criminals.

Yours sincerely,

Trudy Kinloch



SUBMISSION FROM JANE SUTHERLAND

Congratulations on considering proposals to ban smacking of young children and for making this
welcome step forward to reducing violence. As a mother of 2 young children I just wished to let you
know that members of the public are behind the proposals to ban smacking.

The scientific evidence as to the harm smacking does to young children is overwhelming. You will no
doubt receive submissions from experts in this area demonstrating the harm done who will speak with
far more authority than I do.  The public will support you in the ban.

Thank you for taking the time to read this.

Jane Sutherland



SUBMISSION FROM HENDRIK E JOHN

Re: Anti Smacking Legislation

I refer to the above legislation which is due to come before parliament soon and would like to voice
my concern.

As a father and now a grandfather I think this proposal is totally unnecessary and unworkable.
From experience, just being able to ’tap’ a child on it’s hand or bottom to show "enough is enough"
should never be an offence as this would hinder parents exercising immediate control over and
discipline to their children.

How many of us can say that in our own experiences a little smacking, whether received or
administered never worked?

Then how workable would be such a law? If a child is smacked in a public place for example, and is
reported to the police, what now follows are visits from already overworked social workers, children
from decent families are placed on ’at risk registers’ and these parents are now treated as criminals?
Just think of the stress put on families who are being constantly told quite rightly, by government, they
ought to exercise better parental control over their children to eliminate the rising tide of juvenile
crime. Take away the right of parents to exercise good discipline over their children when they are
very young and it becomes more difficult to do so at an older age.

One can only assume that the reason for this proposed legislation is to prevent the abuse of children.
I am sure the law as it stands deals adequately with such situations.

It is my sincere wish that your committee does not recommend this legislation going forward.

I remain yours faithfully

Hendrik E John



SUBMISSION FROM R B GEHRKE

Banning of Smacking of those under Three Years Old

I write in response to your public consultation on the above.

First of all, I remember being smacked at a very young age because I was fascinated by the open fire
we had in our living room. I was also drawn to poke things into the old style round pin electric sockets
as they were then. Out of love and concern my father smacked me, and hard, to try and make me
stop placing myself in danger. I believe that it is sometimes necessary to punish a young child by
smacking and most people I am certain would agree. I suspect that this legislation is driven by an
active and vocal minority - something which could be readily tested.

Furthermore, although I believe that the legislation is for the most part driven by good motives and
appears to be good but it is in my opinion completely unworkable. Would it really benefit a child who
has been smacked out of concern or in an attempt to discipline it, to then perhaps have its mother
sent to prison? That would be foolish indeed and more harmful than any skelp.

We already have legislation which allows us to take action against those who unreasonably punish
children. We will NEVER improve parenting by legislation. At the very least the age should be reduced
to one year, otherwise as far as I am concerned the wise choice would be to leave well alone.

Yours faithfully,

Robert Gehrke



SUBMISSION FROM ROSE GOODACRE

I have recently become aware of Jim Wallace’s proposal to make it a criminal offence for parents to
smack their children (under 3’s).  I am a registered childminder and have experienced working with
small children. I have also worked in a specialist unit for children with behavioural problems.  I would
in general disapprove of smacking children of any age because it is often simply the adult venting
their anger rather than dealing with the issue.  However, the reality is that some parents do use
smacking to indicate that certain behaviours are unsafe or socially unacceptable, and I can see no
logic in locking up parents for such behaviour.  How will this help the child? Surely that is the key
concern; the child needs the care and protection of his parent(s) and if they are removed to custody
the knock on implications are serious indeed.

Also the proposal is unworkable because the most likely place for such smacking to occur is in the
home.  How can this be monitored.  There is already legislation to deal with child abuse and even
then serious cases are sometimes overlooked e.g. Victoria Climbier.  Legislation on smacking could
distract social workers from the really needy cases.

It is evident that many parents do not know how to discipline their children effectively and probably
many would welcome clear advice on how to do so.  Perhaps a HEBS booklet on parenting would be
a better approach.  If this used the expertise of organisations like Barnado’s and Aberlour it might be
possible to produce some guidelines on dealing with difficult/irritating behaviours and these could be
made available at health centres and nurseries.

Locking up parents is definitely not a sensible way forward.



SUBMISSION FROM IVER MARTIN

Criminal Justice (Scotland) Bill - Sectn 43: Physical Punishment of Children

With respect to the above current Scottish Executive proposals which will make smacking of under
threes and the use of implements illegal, may I submit the following expression of dismay.

I am a parent of six children and I believe our family is well balanced and, for the most part, well
behaved. In order to ensure this, I (and my wife) have on occasion resorted to moderate and
controlled corporal punishment, beginning when our children were under three years of age. Along
with many other parents, I am convinced, as someone who was myself disciplined in like manner, that
the occasional smack to a child (even under three), is by no means harmful, and ensures that safety
and behavioural boundaries are recognised and respected.

I fully respect that there is an opinion which is contrary to ours, and I fully respect the need to ensure
that child abuse is outlawed. But for the Scottish Executive to introduce a law which might effectively
criminalise parents for even such moderate exercise of discipline would be to focus the attention of the
authorities on to the wrong targets and to impose a minority view on to a majority of law abiding and
reasonably minded families.

I am interested to learn that the Scottish Law Society is opposed to the proposals, believing them to
be unworkable and believing that such legislation as will outlaw child abuse is already in place. I too
believe that the proposals are unworkable and will add to the already intolerable work load suffered by
social workers, police and courts. Furthermore the proposals represent an alarming intrusion of the
state into the reasonable private affairs of families.

It is highly disappointing that, in spite of the many serious issues which deserve much more urgent
attention in Scotland, the Scottish Executive is once again embroiled in an unnecessary and
potentially destructive debate. I hope that, upon consultation, the Committee will rethink this strategy
and fall from these unworkable proposals.

Yours faithfully,

I Martin



SUBMISSION FROM T DOCHERTY

I am writing to express my view on the proposed change in the law to outlaw smacking of children
under the age of three.

Having spent over twenty years of my professional career before retirement in working for the
protection of children, I feel I have some basis for my opinions on this matter. I would strongly oppose
the proposed change for the following reasons:

1. Current childcare legislation fully covers the protection of children from parents who are likely to
abuse them. Most failures in this area are due to weakness in administering existing law.

2. It is an unwarranted intrusion in the lives of conscientious parents that they should be prevented
from using their judgement in teaching their children.

3. As parents, my wife and I had occasion to smack our son twice. The behaviour this was meant to
correct did not occur again. Our son has grown up to live a very useful and productive life in the
service of others.

4. I have a general concern that the Scottish Executive has a need to introduce change for the sake
of change, in other areas as well as this. I find this quite disturbing.

Yours faithfully

Mr. T. Docherty



SUBMISSION FROM DESMOND J KINLOCH

As a father of four young children (from 5 to 2 months), I feel I must write to you to urge you to re-
consider the proposals to outlaw the smacking of children that are under three years of age, making
parents who do such, like myself, a criminal.

I do not remember too much from my childhood, which can affect our adult thinking, but I do
remember receiving the slipper a few times, and never felt that this treatment was unjustified or wrong
– I expected such and would have respected my parents less if they had not done so.  Children do
have a unique and untainted view of justice that we as adults might do well to remember.

When one of my children does something that I consider is likely to harm themselves or others, or
behave in a manner to be completely against what would be acceptable to any one, I seek to
remonstrate with a firm voice.  If the offender continues without care for my correction, then I will issue
smacks.  I will take the child to a quiet room, say why and how much correction (smacks) will be
administered, administer it, then console the child and reassure the child that I love him/her.  The
argument I have is that children under three do need this kind of discipline, for their behaviour
necessitates it, often, for their own safety.  My 18 month old boy often responds only to smacks at
the moment, without which he would have been greatly hurt – despite all we can do to make our home
a child-safe on.  We have found our 5 year old committing certain naughty things far less now, due to
loving, caring discipline when he was from even below two years of age.

If you continue in the form the proposals are currently set, you will cause me to act in a criminal way
to children.  Do I risk gaol and labelling as a “criminal” in trying to raise my children in a loving home,
in a manner so that they will appreciate authority, self-discipline and respect for others, along with the
assurance of being safe, or do I (out of fear of the consequences) turn a blind eye when children no
longer respond to a firm voice of disapproval, turning into youngsters having no respect for authority,
no self discipline and no respect for others?

I ask you to do your duty to the families of this country and reconsider the proposals set before you.
Do not make the ordinary family man a child abuser.  Help him in the raising of his children to
discipline them in the way he sees fit.  Let him smack, if it’s necessary, his under three year old, for
the child’s sake.

Desmond J Kinloch
24 April 2002



SUBMISSION FROM LESLEY J. FINDLAY

I have read that the Scottish Executive is to introduce legislation which will make it a criminal offence
for parents to smack their children aged under three.

Having brought up eight children, I have to say that there are times when the life or safety of a child or
of other children, depend on a swift smack being administered at the right moment: this is especially
the case in traffic, near roads, near fires or heaters, by rivers or harbours’ edges, near cliffs, near
cattle, and in railway stations or on the Underground.  There can also be dangerous situations when
children are playing, and situations of jealousy or bullying: a small child has no understanding of the
possible effect of his action, as when for instance, he attacks his new baby brother with a monkey-
wrench.

Allow me tell you a true story.  I knew a serious and very upright young couple who did believe that
children should never be smacked.  Years ago they came to stay with their 2-year old son, who was
extraordinarily badly behaved, and they did nothing but reason with him!  “Now (child’s name), you
mustn’t do that because…It is very impolite to…Now think what you are doing…”.  I could see he was
being driven mad by what had become a ceaseless nagging on their part, whereas being lifted and
given one tap on the bottom would have effectively stopped him from eating the jam in the middle of
our tea-table.  They begged him not to hit a small girl on the head with a stuffed rabbit, and were still
begging him after he had hit her on the head with a metal bar.  Before he was five years old he had
tried to drown his baby brother with a bucket of water…and then the whole family started going to a
Family Psychologist.  The child came to stay with me when he was ten and when he was twelve: he
and his brothers and sister stole anything they could find: they bullied other children and vandalised
our neighbourhood.  They were rude and rough.

…Enough said: except that good and upright parents had been rendered totally ineffectual as parents
by having forfeited the simple authority to smack.

Lesley J. Findlay
24 April 2002



SUBMISSION FROM HAZEL J LOGIE

I write to express my concern regarding the legislation introduced which causes it to be a criminal
offence for parents to smack their children aged three years and under.

I consider the proposals to be unmanageable and extremely difficult to enforce which would lead to a
waste of public funds and a waste of judicial time.  If child abuse is taking place then there is
established legislation to deal with such matters therefore this legislation would only hamper the
investigation of genuine cases where the children are at risk.  Surely we owe it to these unfortunate
members of our society to channel time, energy and resources into alleviating their plight as quickly
as possible rather than causing their situations to be lost under a pile of files relating to incidents
where parents have merely smacked their children in order to discipline them.

As a child I was smacked from time to time if I misbehaved; I always received a warning of
consequences that would follow if I continued down the path of misbehaviour.  I do not consider
myself to have suffered from abuse in any way and do not think there were adverse effects as a result
of this form of discipline, rather it gave me a better understanding of the need for boundaries in our
behaviour.

Miss Hazel J Logie
22/04/02



SUBMISSION FROM REV. MAURICE ROBERTS, INVERNESS FREE CHURCH
OF SCOTLAND CONTINUING

I write to express to you that it would be a mistake to introduce legislation which would make it a
criminal offence to smack children under three.

I am fully behind every legislative attempt to prevent child abuse whether physical or sexual and we
have over recent years seen a fearful amount of both.  But there is already legislation in place to deal
with child abuse and the proposal to criminalise parents in this way is not going to solve the abuse
problem.

The level of acceptable behaviour in this country on the part of young people is down considerably
since the childhood of persons born before the Second World War or just after.  These persons were
in many cases smacked by responsible parents at the tenderest ages of their development and were
only the better for it.  I speak from experience of many smacks myself at a very early age and as one
who is confessedly grateful now for it.

Children need to be corrected at a very early age because they misbehave at a very early age.  The
degree of force of such punishment must of course be very controlled and yet it must be sufficient to
act as a true corrective and deterrent in future.

I write as a parent who has a very delightful daughter, who is now herself a mother of two very happy
young children.  I am absolutely certain that if we had not smacked our young daughter she would
have turned out different and worse.  And this problem would transmit itself in turn to her own young
children.  Children need these two things, love and correction.

I have spent much of my life observing children, first as a teacher and then as a minister.  I can say
for certain that a child who is not duly corrected will bring its parents to shame.  I hope this Bill will be
dropped.

Rev. Maurice Roberts
22 April 2002



SUBMISSION FROM HA SPRANGE

I write to you out of concern that the proposed ban on smacking of children under three is unworkable,
unenforceable and unreasonable.  All children have the right to sensible loving discipline, training and
restraint.

For example a toddler needs to be protected from actions which they may not understand will harm
themselves e.g. trying to stick their pinkie into an electric socket, putting their hand through a fire
guard or trying to pull themselves up to standing using a cooker.  If that child repeatedly ignores the
word “NO”, surely the parent needs to enforce the meaning of that word NO before the child is able to
understand the consequences of their actions?  It is caring parents who will discipline a child in order
to train them: it is the uncaring parents that will ignore such behaviour.  Your attempt to criminalise
loving parents is beyond belief.

I have been in professional youth work for 30 years.  Upon meeting most young people, I can tell very
quickly those who have been sensibly disciplined and those who haven’t.  One of out major problems
in society today, is that we have raised a generation of young people who are not taught the word “no”
at an early age, and of the necessity of obedience to authority in order for society to function.  A ban
on parental discipline in early life will increase our social problems a decade later.

I therefore appeal to you to rethink your proposals.  If there is to be an age limit on physical discipline
at all, it must be lowered to the age at which a child can understand the word “no”; I would suggest
that is at about 15 months.  (for evidence, see “Child Development” Meggit & Sutherland, Heinemann,
2000, p48-9).  However, I believe that existing laws already protect children from abusive parents, and
from excessive punishment that is either degrading or inhuman.  We need enforcement of current law
rather than further legislation.

Finally, may I point out to you the illogicality in the argument of those in the “children’s’ rights” lobby,
who I think are behind these proposals?  If it is physical abuse of a child to inflict pain before a child is
able to understand the reason for it why are those rights of the child not considered when it comes to
the whole process of inoculation and immunisations?  Every time the issue of MMR hit the news
headlines on TV the public were subjected to images of children being forcibly restrained while an
unknown individual in a white coat inserted a hypodermic syringe into them.  Has anyone stopped to
ask the possible long term psychological damage that experience may have done to the child, as well
as invasion of privacy, etc., etc.  If we go down that road, in the future our courts will be overwhelmed
by future claims of abuse, invasion of privacy, etc!!!

Of course children have the rights to protections, but surely we are adult enough to believe that
parents also have rights because of the responsibility of bringing up children in their homes.  Why
make it harder for them?

Yours faithfully,

Mr HA Sprange



SUBMISSION FROM MR & MRS SHAW

We are writing to oppose the introduction of the above legislation.  If this becomes law it will be a
dangerous intrusion into the lives of ordinary parents.

Most parents, including ourselves, have occasionally used a light smack or tap on our children as a
form of warning or discipline.  We have found it necessary when a youngster is behaving in a way that
could be a danger to himself or others.

The proposed law is dangerous in that it attempts to equate a light smack with a beating, but clearly
there is a world of difference as the overwhelming majority of parents realise.  More importantly,
children themselves are well aware of the difference.

The full effects of this flawed logic can be seen in Sweden where legislation has resulted in many
ordinary caring parents being harassed by the police and social authorities and criminalised.

The Swedish law may be a victory for political correctness but in this country most people would
prefer to see a victory for clear thinking and common sense.

There are already laws in place to protect children from child abuse.  We believe the proposals are
unworkable and there is no need for new legislation.

Yours faithfully,

Barbara Shaw
Stuart Shaw



SUBMISSION FROM DR & MRS HANNA

We are the parents of two young children and we are writing to express our grave concern at the
Executive’s proposals to pass legislation making it illegal for parents to smack a child under the age of
three.

There is adequate legislation to protect children from harm.  These new proposals will hinder many
ordinary loving parents seeking to bring up their children using a range of disciplinary approaches
which will occasionally include smacking.  Such parents do not use smacking as a punishment but as
a warning or a deterrent in situations where the child has ignored a verbal reprimand and is in danger
of injuring itself or others.

When our children were toddlers (from age 18 months – 3 years approx.) we occasionally used a
smack when verbal reasoning failed and they were in danger of touching the hot oven or electrical
appliance and also when presented with a full blown toddler tantrum in a bust street.  As our children
got older the need for such means of discipline significantly decreased.  We were also smacked as
young children by our parents and it certainly did not do us any harm.

These proposals are unworkable and unnecessary.  is the Executive serious in its intentions to
potentially impose prison sentences on the majority of parents? (Research evidence shows that 90%
of children are smacked by their parents.)  Who will look after our children then, and how will you
explain to young children that their mother who they know loves them has been taken from them for
an action which was motivated by her love and care for the child’s well-being?

Parents have a difficult job as it is bringing up children to be responsible, self-controlled, considerate
and respectful towards others.  The legislation is a serious intrusion by the state into family life and we
would request that it is abandoned.

Thank you for your attention in this matter.

Yours faithfully,

Ivan Hanna
Glenda Hanna



SUBMISSION FROM MRS B MCCOLL

We read with complete amazement of the Scottish Executive’s plans to make the smacking of a child
under three a criminal offence for parents.  Is the Scottish Government seriously going to put parents
in jail for e.g. preventing their children from sticking things in electrical sockets, going near heaters,
touching switches, etc., things which can be dealt with at that age with a stern warning backed up with
a small physical jolt, e.g. a tap or smack?  Jailing parents for this is not justice.  This would be neglect
if children who are very young could not be taught these things effectively.  Most other parents I have
spoken to about this think this is a crazy law.  How is this law to be enforced?  Surely this is a
government take-over of family homes.

I imagine this law is aimed at reducing cases of battered children.  I believe this will do nothing to stop
real abuse taking place and this knee-jerk ideological response will simply lock up decent, respectable
parents.  Is the Scottish Government really going to imprison most of Scotland’s parents, yet do
nothing to improve the woefully inadequate social services that should be better trained to counter the
real abusers?

We have had no hesitation in smacking/tapping our children when they were under three, as a form of
communication when/where/if necessary.  They are grown up now and cannot even remember such a
thing.  I am outraged that the Scottish Parliament is now calling this “abuse”.

The Scottish Executive must not intimidate its citizens or deprive them of their basic human rights to
bring up their children according to their religious or philosophical convictions.  If it insists on pursuing
this line – then international assistance must be sought for protection against these eccentricities and
the political/financial/ideological roots of this scandal exposed for what it is.

The Scottish Executive does not have the right to jail its citizens on an ideological whim which lacks
proper statistical research and which has been brought to bear by radical idealists.

This law will never be acceptable in any caring society and must be vigorously opposed for the sake
of innocent children and loving parents.  Most parents will work together to support any who are jailed
and lawfully counter and overturn any such legislation.

Yours faithfully,

B McColl (Mrs)



SUBMISSION FROM JOHN FISHER

I would like to express my concern over the Scottish Executive legislation, which has been introduced
which will make it a criminal offence for parents to smack their children aged under the age of three.

Firstly I myself was smacked under three years old, it has not done me any harm, and like my
parents, I believe it was for the benefit of the child and not their detriment.  As a parent now myself of
five children, the oldest being ten years and my youngest being twenty months, I have smacked all of
them.  This has been when I thought it necessary to protect him/her from harm or danger, e.g. running
into a road despite have being verbally warned about the dangers of doing such an act.  I believe that
most parents use a range of approaches to discipline their children with smacking being one of the
most important ones.  However, I have found that as my children have got older smacking has
diminished.

In addition to this child abuse is already illegal therefore I don’t think that we need new legislation and
also the new proposals are, to quote Lord James Douglas-Hamilton MSP Lothians, “unnecessary,
unworkable, unenforceable and misconceived” (Scottish Parliament, Official Report, 13 September,
col. 2506-2508).

Yours sincerely,

John Fisher



SUBMISSION FROM DR JT MURCHISON

As a medical practitioner and a parent of five children, I am very concerned that criminalisation of
smacking children under three will be detrimental to Scottish families and children.  One of the most
effective means of marking the boundaries of acceptable behaviour and of creating proper respect of
authority is the wise use of physical correction.  There is no medical evidence that sensible use of
smacking as exercised by the vast majority of Scottish parents does any harm to the child.

The proposed law is also totally unenforceable.  It was reported in the news recently that there were
30,000 cases of child abuse up before the children’s panel in Scotland last year.  (I hope I have
recalled the figures correctly).  Most were due to drugs or alcohol abuse.  Our law enforcement
agencies are already stretched dealing with these cases and I cannot see how they would cope if the
system were further clogged up with parents who had smacked their children.

Over the past few years, some bodies have suggested that parents should never smack their children.
Because of this parents have had confusing signals about the worth of corporal discipline and many
have tried to avoid it.  In my experience the children of parents who do not smack are much more
unruly and badly behaved than of those who do smack and I worry that society will reap a sorry
harvest of unruly children and adults without proper respect for authority because of implementation of
misguided ideas such as these.  A few people do abuse the use of corporal discipline but the great
majority of the time it is a useful device, for the good of the child and ultimately for society’s benefit.  If
we give undue consideration to the occasional times when it is abused we are in danger of throwing
the baby out with the bathwater.  My own father occasionally smacked me when I misbehaved as a
young child, I believe that it was for my good and I respect him and am thankful to him for it.  If
children are not taught proper boundaries during the ‘terrible twos’ stage it is much harder to rectify
things later.  Other means of punishment suggested as alternatives are often more psychologically
stressful and damaging as well as less effective.

I oppose any change to the current law on physical punishment.  The current law is already being
enforced as witnessed by the recent conviction of the French father who smacked his daughter
outside an Edinburgh restaurant.  He has stated that he will never come back to Scotland and I don’t
blame him.  I believe that it is the right of parents to appropriately and responsibly provide physical
correction for their children.

Yours sincerely,

Dr TJ Murchison



SUBMISSION FROM MARTIN PERRY

Concerning the proposed changes to the Criminal Justice Bill as regards parental use of smacking:

It is my understanding that the purpose of the law is to protect its citizens from abuse and extortion.
The existing laws on parental smacking are long standing and have worked well.

I am a medical doctor, based in hospital medicine and have treated children in Accident and
Emergency.  Treatment is evidence-based usually shown by randomised controlled trials before
therapy is initiated.  I am unaware of any convincing evidence that simple smacking is harmful to
children, and indeed the lack of early guidance by simple discipline may be adding to the general
disregard for authority, so prevalent in our society.

Child abuse is still prevalent in our society and almost everyone agrees that children need to be
adequately protected as vulnerable people.  However, there is a real risk that trivial smacking
procedures will clog up the system, delaying the hearing of genuine cases.

I would therefore ask that proposal 2 be dropped from the recommendations for the Bill.

Yours faithfully,

Dr Martin Perry



SUBMISSION FROM OWEN MORRIS

I am writing to contribute to the current consultation on the Criminal Justice Bill.  I wish to express my
opposition to Section 43 of the Bill, which restricts the ability of parents to physically punish their
children.

I believe that children are already well protected from abuse by the present law, and recent
convictions of parents for excesses in punishing their children support my viewpoint.  There appears
never to have been a case in Scotland where a parent was acquitted in circumstances where the
punishment did seem unreasonable.  The fact that there has been one (and only one) such case in
England is no reason to legislate in Scotland, particularly as the Westminster Government has
decided that no new law is needed in England and Wales.

As a parent of young children, I have seen the benefits of physical punishment in correcting
undesirable behaviour, and am very concerned at the proposed restriction.  A light tap on the hand
can be used to protect babies and toddlers from household dangers from the age of about one-year
onward.  I have observed this to be extremely effective, at an age where other methods of discipline
(e.g.rewards) are totally ineffective.  I know many other parents who have successfully used this
method of protecting their children, and all are very concerned at the prospect of it being made a
criminal offence.  Tapping a child on the hand has nothing whatsoever in common with child abuse.

I am also strongly opposed to the proposed ban on the use of implements.  There is no evidence that
the use of a flat implement such as a wooden spoon is more dangerous than the use of a hand.
Either can be safely used as a form of loving discipline, and equally either can be used to perpetrate
abuse.  If a child suffers any type of injury, whether by implement or by hand, he or she is already
protected by the existing law.

I and many other loving parents across Scotland who use physical punishment in a controlled and
consistent manner to improve the behaviour of our children.  We are very concerned at the prospect
of our actions becoming criminal offences.  Although Jim Wallace has said that “ordinary parents need
not fear being criminalised”, there is nothing in the Bill as it currently stands which gives any
protection to loving parents.  Anyone who physically punishes a child under three or uses and
implement will be committing a criminal offence, and may be prosecuted.

At a time when indiscipline and delinquency among children and young people are a cause for
growing concern in our society, the Scottish Executive should be encouraging parents to correctly
discipline their children, not restricting their ability to do so.  I hope that you will recognise that there is
no need for new legislation on this issue, and support the withdrawal of Section 43.

Yours faithfully,

Owen Morris



SUBMISSION FROM DAVID MARTIN

I am writing to express my concern about the Scottish executive contemplating passing legislation
making it a criminal offence to smack children under the age of three.  There are occasions when it is
necessary to show a child that his behaviour is not acceptable by a smack.  These occasions are
when verbal warnings and other low-key disciplinary tactics have been ignored.  For example, I recall
when my daughter, who was two at the time, had to be given several gentle smacks to get her to obey
us in the matter of staying away from a fire.  I was smacked as a child under three and it has not done
me any harm.

These proposed changes to the law also appear to me to be unworkable.  I gather that even those
who are agitating to have the law changes accept that 90% of children are smacked by their parents.
Are we really going to put people in prison for three months for a first offence, or up to six months for
a second and subsequent offences, has been proposed?  If so, I fear the problem with prison over-
crowding is going to get a lot worse, rather than improve.  Child abuse is already illegal.  The existing
law is firm enough and fair enough to protect children.  It is able to defend children from abuse, whilst
at the same time accepting the right of parents to use reasonable punishment.

The proposed changes to the law, if they were to go on the statute book, would  amount to a
desperate intrusion into family life by the State.  We have only relatively recently witnessed the
collapse of Communist regimes, with their complete denial of civil and religious liberty.  As someone
who voted for a Scottish Parliament, I consider that it would be tragic if it started passing laws which
curb our inherited liberties and interfere unnecessarily in our domestic lives.

Yours faithfully,

David Martin



SUBMISSION FROM MIRANDA MACKERETH

I am writing to express my opposition to measures contained in the above Bill, which will damage the
future of Scotland’s children, and their families. I write as a mother, a Christian, and a qualified
medical doctor. I will put my arguments under three headings, namely that the proposals are
unwarranted, unjust, and unworkable.

The Bill is unwarranted because, as the Scottish Executive admits, the law in Scotland already
protects children from unreasonable chastisement. In fact the existing law has a long history of
defending children from abuse, whilst at the same time recognising the rightful authority of parents in
their own homes. This balance must be maintained, but the current proposals, whilst doing nothing to
offer further protection to children, ( who are already protected from harm and from unreasonable
chastisement), would remove the freedom from parents to bring up children according to their own
beliefs and good judgement, and would impose on them an erroneous, intrusive philosophy, on pain
of criminalisation.

The proposals are unjust for the following reasons:

First, because the State would be intruding into a realm where it has no business to be: ordinary
loving families, where children are not at risk of harm, but are being brought up by those who know
and understand them best, as well as having their best interests at heart; their parents.

Second, because of the arbitrary nature of the proposals. The current law rightly protects children
from harm in their homes, but these proposals are not about protecting from harm, but rather they are
imposing a philosophy on families. It is entirely arbitrary to say that parents may smack a child but
may not use an implement to discipline him. There is no evidence to suggest that the reasonable use
of a safe implement to discipline a child is harmful, or any more likely to cause injury than the use of
the hand ( in fact some would argue that it is more controlled and therefore safer), and there are many
parents in Scotland who discipline their children in this way. Many of these parents are Christians,
who believe God’s word the Bible, and seek to follow it’s teaching in their families. They are not
disciplining their children more severely than others, or using excessive force, but neither are they at
liberty in their consciences to exchange the truth of God’s word for untried philosophy. I say untried,
but where similar things have been made law, in Sweden, it has led to predictably dire results for
children and parents alike, and for the whole of Swedish society.

Thirdly, it would cause children to suffer. Children in ordinary loving homes who were smacked under
the age of three (as most children are, since the toddler stage is when they must learn boundaries of
acceptable behaviour), or children whose parents used a safe implement to discipline them, causing
them no harm, would suffer terribly from the intervention of the state into their homes, or even from
the imprisoning of their parents(!), and all for no good reason whatever! In the meantime, scarce
resources would be being diverted away from those truly vulnerable children at risk of genuine abuse.
This kind of policy is almost beyond belief.

Lastly, the Bill is unworkable. On the whole, Scottish parents know that THEY are the ones who have
the responsibility to bring up their children, and even if this Bill were to become law, huge numbers of
them would continue to use a smack to discipline a toddler, or a safe implement to discipline their
older children when they believed that this was in their child’s best interests. In other words, many
parents would not allow a bad and unjust law to get in the way of their children’s wellbeing. They love
them too much to simply hand their upbringing over to the state. The result will be an increased
alienation of parents from health care professionals, and a culture of fear in society in general. The
democratic process in Scotland will also be brought even further into disrepute. These results are
quite apart from the increased disorder, lawlessness and violence in society which would very likely
result from such laws in the long term.

I have not mentioned the questions of striking a child of any age on the head, or shaking a child of any
age. All parents should be well aware, and I believe they are, that shaking a young child or giving a
young child a blow to the head can be extremely dangerous (as can many other actions, such as



punching and kicking), but children are already protected from this type of harm by the current
legislation. Extending the legislation would catch trivial cases, and would simply be a form of intrusion
into the family.

I request that this submission is not made public.

Yours Sincerely,
Mrs. Miranda Mackereth



SUBMISSION FROM MAX DUNLOP

I would like to voice my support for the WITHDRAWAL of Section 43 of the Criminal Justice Bill.

As a future parent, I believe in the right to discipline children appropriately with the measured and
controlled use of smacking. Discipline is an integral part of growing up, which is being lost on a
generation who are abusive to teachers, cause disruption and fear in neighbourhoods in the evening and
have no respect of authority.

In the news last week, it was suggested that parents should be responsible for the acts of their children.
To prevent discipline in the small things, it makes it harder for parents to discipline their children later. If
the children can get away with a little as they’re growing up, it will become more and more, making more
difficult for parents to bring socially responsible children.

Why tie the hands of parents when it comes to discipline? The state has hardly had a good press in its
attempt. After all, it’s just a job to those involved in social care. Do Social Services love the children as
parents’ can?

If you put this through, are parents now going to be in fear of the police & social services coming around
to take them away, because somebody informs on them?!

This really turns on its head whether Scotland will be a good place and FREE place to live with small
children, turning a small smack into a jail-able offence. I have talked to a few friends and they too would
consider leaving Scotland if this crazy level of state interference was turned into law.

I understand that SERIOUS child abuse is already legislated against and that child protection is already
present, including parental punishment for real abuse. Smacking is NOT real abuse.

So what does this achieve!!!!
(I think it will just harden hearts against the Scottish Parliament and its ’Executive’.)

Expecting Section 43 to be withdrawn,

Sincerely,

Max Dunlop

P.S.  Some more points against Section 43 proposed ban on smacking.

1. The new law is unnecessary, as the present law already punishes parents who abuse their children.

2. The new law would undermine the authority of parents. The vast majority of parents in Scotland love
and care for their children.  Decisions about how to discipline their children should be left to the parents,
not made by Parliament.

3. Parents could be imprisoned for breaking the new law, however mildly they carry out the punishment.
This would cause tremendous damage to families. It would be better to protect children from suffering
harm than to impose a particular style of discipline on the whole population.

4. If Social Work Departments and Police have to pursue loving parents for breaking the new law, this will
waste resources which would be better used protecting children from real abuse.

5. Many loving parents choose to use an implement (e.g. wooden spoon) rather than a hand to smack
their children, because of their religious beliefs or because they believe that hands should only be used to
show affection. These parents use no more force than others who use their hands to smack, but yet
would be criminalised by the new law.



SUBMISSION FROM RICHARD MARTIN

I am writing to you with regard to the Criminal Justice (Scotland) Bill, in particular, Section 43 -
Physical Punishment of Children.

I was greatly dismayed to hear that it is the intention of the Scottish Executive to introduce a ban on
the smacking of Children under the age of three years old, as well as other restrictions on the physical
punishment of children. I speak as a father of three young children, seeking to raise my children to the
best of my ability, to be honest, respectable, decent and caring members of society. It is my belief that
had a ban, such as the above, been in place while my children were under the age of three, my ability
to fulfil this task would have been seriously undermined.

I recognise the good intentions of the executive: to protect children from abuse and to ensure that
abuse can be identified. But I believe the suggested measures are an over-reaction which will lead to
many, if not the majority, of parents who do exercise physical punishment, being criminalised. It is my
belief that the measures introduced as above would not help in any way to reduce child abuse.
Children are already protected by law from abuse and "unreasonable chastisement", therefore those
prone to inflicting unacceptable harm to children will not be prevented from doing so by a ban on
smacking.

The fact that countless parents would be criminalised overnight would ensure that such a ban is
unworkable, just as a complete ban on the physical punishment would be - a fact acknowledged by
the Executive. The Executive also admits that it would be "an excessive intrusion into the rights of
parents" to introduce a complete ban on the use of physical correction. Yet, the Executive appears to
believe it is no longer an "excessive intrusion" as long as the children are under three years of age.
This is incredibly inconsistent.

It is the view of many child psychologists that if children are not disciplined by the age of three, then it
is too late. The view of the Executive that physical correction "may be ineffective before a child has
developed language and reasoning abilities" is completely misguided. They may not have full
understanding, but they are capable of understanding that certain actions bring unpleasant results
when physical correction is administered. Therefore, even young children can begin to form an
understanding of right and wrong even before we are able to explain it to them.

We live in a day where youth crime and street crime are at disturbing levels. Lack of discipline in
schools is widely accepted to be a major problem, even by the First Minister. Yet, we find that the
Executive seeks to remove from parents one of the most effective means to correct and discipline
their children. It is my fear that the state will now prevent parents from effectively disciplining their
children, which can only add to the difficulties of society.

I therefore urge the Executive to re-think their position and to remove Section 43 from the Criminal
Justice bill. To refrain from doing so will leave many parents feeling alienated, discriminated against
and resentful of the excessive intervention of the state into the affairs of the home.

Yours Sincerely,

Dr Richard Martin



SUBMISSION FROM LYNDA SAMUEL

I am an educational psychologist working among schoolchildren in Dundee.

I am concerned that children these days are not as disciplined as they used to be. They show little
respect for adults/social rules. Many young people are egocentric and do not seem to have been
brought up with clear boundaries.  Therefore they are unsocialised, and very difficult to educate.

I heard today that Tony Blair is suggesting financial penalties for parents who do not adequately
discipline their children.  It therefore seems all the more astonishing and bizarre that here in Scotland
we are considering legislation that could criminalise countless good/average/normal parents who DO
discipline their children!

May I appeal to you to consider very carefully the implications of this proposed ban on parental
smacking of young children?  It seems to me totally unworkable, ill-advised, over the top. Nobody
wants children to be cruelly treated. There is legislation in place for physical abuse. But most
smacking that happens within families is mild, immediate and effective as a means of behavioural
modification.

I am not saying that it is the IDEAL form of parental discipline, but it is ONE form, probably used as a
last resort in many families, when other forms of reasoning, restraining and cajoling have been tried.
It need not be administered in anger.  It will often be followed by immediately restoring the relationship
between parents and child (an apology accepted, a hug, an understanding that it’s over now, dealt
with, forgiven and forgotten).   Smacking is preferable to no discipline at all.

Parents need Guidelines, which could be entitled ’Preferred Parenting’, if you wish them to consider
trying other (non-smacking) forms of socialising their progeny.  I have some ideas about that, which I
would be willing to share with you, if you care to reply.

It worries me greatly that ordinary families could be penalised for taking responsibility for the
behaviour of their children. A quick smack can prevent a child from having a huge tantrum, or from
endangering himself or another child.  Smacking is especially effective with little ones, who are pre-
verbal and who can’t understand verbal reasoning about the consequences of their actions. Smacking
(little more than tapping in many cases) occurs within happy families, to reinforce what parents have
said, and such families produce well-behaved, well-adjusted children.  I wonder how many MSPs can
honestly say they have never smacked a child?

Please consider parenting classes, or publishing guidelines on preferred/ideal parenting, and please
re-consider this legislation, which is liable to cause much grief, if good parents are locked up.

Yours sincerely, with concern for Scotland’s children and families.

Lynda Samuel



SUBMISSION FROM ROBERT AND IRENE NICOL

Re: Criminal Justice (Scotland) Bill: Section 43 – Physical Punishment of Children

Dear Sir/Madam,

As the parents of two girls (aged 2½ and 5months) we would like to make the following
representations concerning the content of the Criminal Justice (Scotland) Bill: Section 43 – Physical
Punishment of Children.  We believe that the proposed legislation is significantly flawed, for the
following reasons:

1. Additional legislation to protect children in Scotland is unnecessary since, even according to the
Executive, our most vulnerable children are protected by legislation covering abuse already.
Further legislation will only confuse courts and parents.  The written bill states that all physical
punishment of under 3’s is absolutely prohibited, yet ministers have stated that parents would
not be prosecuted for “trivial” smacking.  How then is a court or a parent to interpret such a
position?

2. Children and family life will suffer.  We have been witness lately to several cases in the media
where a parent is removed from the home simply on suspicion of abuse, causing great distress
to spouse and children.  Were such cases to arise from an incident of loving discipline, perhaps
maliciously reported to the authorities or even lied about, the credibility of family life in Scotland
must surely be at risk.  There is no evidence that complete lack of physical punishment
produces well disciplined children or a stable, loving family environment.

3. The legislation undermines the position of parents within the home.  It is obvious that a stable
family environment and a balanced society as a whole depend on children submitting, to a
degree, to their parents’ authority.  This legislation implies that the state is a higher authority,
which therefore knows better and cares more for the child.  We, as loving parents, concerned
for the welfare and future of our children within Scotland, find such an interventionist attitude
deeply insulting and also deeply worrying.

4. The legislation is unworkable.  In the policy memorandum (paragraphs 223 and 230), it is stated
that a complete ban on physical punishment of children is deemed “impossible to enforce”, yet
somehow it is apparently deemed possible to enforce in the case of under 3’s.  What is the
basis for such a conclusion?  The doubts of the executive are well founded - the bill is
unworkable, open to abuse and will therefore do more harm than good if it is passed into law.

5. The basis for the legislation is flawed.  In contrast to the contents of the policy memorandum,
there is no evidence to suggest that a carefully administered smack to a young child risks any
injury, or that it is ineffective in teaching a toddler how to behave (cf.. policy memorandum
paragraph 216).  In fact, many parents would argue that it is only appropriate to smack when a
child is very young and cannot be reasoned with to alter their behaviour.  A toddler has neither
the comprehension nor the attention span to indulge in a prolonged conversation debating the
reasons why certain behaviour patterns are not acceptable.

6. The legislation would put real victims at risk.  Already social work departments and our police
forces are complaining that they are over-stretched and under-resourced.  Investigations into
cases where parents are genuinely attempting to discipline their child in a loving and effective
manner will inevitably divert time and resource from cases where it is badly needed.  The last
thing the Executive would desire is a Scottish equivalent of cases like the Victoria Climbié
disaster which many people have equated with under-resourced social services.



7. The legislation is discriminatory.  Deeply held religious, cultural or philosophical conviction
within some sections of our society mean that large sections of the Scottish population are
obliged to physically admonish their children.  This may mean smacking a young child or using
an appropriate implement to lovingly punish a child of any age.  Legislation prohibiting such
practice clearly discriminates against sections of Scottish society which have long been
respected and even nurtured within our legal system.  There is no evidence that children reared
within such communities are at any higher risk of abuse.  In fact the contrary is more likely.

As is apparent from the length of this letter, there are many reasons why the content of the Criminal
Justice (Scotland) Bill should be revisited and the legislation preventing mild physical punishment of
our children be removed.  We trust that these representations will be well considered and we look
forward to hearing from you soon regarding your response.

Yours Faithfully,

Robert Nicol
Irene Nicol



SUBMISSION FROM FIONA BOLIK

I am writing to register my views as part of the public consultation on the proposed legislation
to ‘tighten up’ laws on punishment of children.  As both a developmental psychologist and a
mother, I felt it important to write with my views.

Proposal 1 (to ‘clarify’ the law on reasonable punishment) may sound reasonable on the
surface, but is not required.  On this matter, 2 years ago, the Executive concluded that in
Scotland, “It would not be possible for ‘inhuman or degrading treatment’ to be held to be
‘reasonable chastisement’.” 1  The Human Rights Act 1998 further removes the need for this
proposal since UK courts must take account rulings from Strasbourg (including the “A” case
which inspired this proposal).

The second proposal (to ban smacking under three), seems an unreasonable and unworkable
invasion of parental rights.  It is not possible to ‘reason’ with a child under the age of 2 (or
perhaps 3 depending on the child), and very young children may need to be smacked in order
to prevent them from harming themselves.  In addition I feel that even up to the age of 8 or 9
years, where a child displays wilful defiance of the parent a smack is essential.  I do not
believe smacking should be used out of anger, and think a tap on the back of the hand is
sufficient.  My own son (now 2yrs old) has been smacked, and far from harming him I feel that
this has helped him to learn boundaries from an early age – indeed in the past year I have
only needed to smack him on one occasion.  I myself was smacked as a child, though
extremely rarely – the punishment was swift but highly effective in correcting my behaviour.

I do not have problems with proposal 3, as I feel strongly that there can be no possible
justification for use of blows to the head, shaking or use of implements.  I do wonder, though,
whether there is a need for this over and above existing legislation under which these acts
can already be prosecuted.

Regarding proposal 4 (ban smacking in regulated childcare), it would be better to allow
parents to make an agreement as to if and when smacking may be allowed for each of their
own children.  Only parents know their children well enough to do this.  (It seems odd that the
bill will still allow such a situation of parent/carer agreement to continue where the carer is in
the home.)

Finally, as then Deputy Minister for Justice, Iain Gray said when these proposals were
announced, “[The] balance…between acceptable intervention by the state for the welfare of
children and the freedom of parents to use their own good judgement…was established in the
Children and Young Persons (Scotland) Act 1937. That Act has stood the test of time and it
makes quite clear that cruelty towards or neglect of a child is an offence, but it does not
interfere with a parent’s right to administer reasonable chastisement.”2

Yours sincerely,

Dr Fiona M Bolik, PhD

                                                
1 The Physical Punishment of Children in Scotland: A Consultation,  The Scottish Executive Justice
Dept, Feb 2000, para. 4.7
2 Scottish Parliament, Official Report, 13 September 2001, Col 2499-2500



SUBMISSION FROM GEORGE MORRIS

I write in connection with the proposal to introduce a ban on the smacking of children under three
years of age.

I believe that the existing law is adequate and effective in order to protect children of any age
from abuse and from unreasonable degrees of physical punishment. The introduction of a ban
which makes smacking a criminal offence is likely to be unworkable and unjust. Such a change in
the law will interfere in the legal relationship between parents and children.

Medical evidence may be convincing where injury and identifiable harm to the child has been
caused. It will be absent or inconclusive when a moderate smack has been administered in order
to exercise discipline, control a tantrum or deter a child from danger. Indeed there is no medial
evidence that moderate smacking causes any lasting harm physically or psychologically. Blows to
the head of the very young must, of course, be avoided and general education in good parenting
and advice aimed at effective reasoning in preference to corporal punishment would be a better
option than introducing new crimes. Wide Health Education style publicity, with guidance on
managing children under three, and on how to control them without smacking, would, I believe,
be better appreciated and more readily accepted than legislating for it.

The burden of proof would lie, as it does at present, with the witnesses of the incident who may
differ in their interpretation of the severity of the chastisement. I consider that this could lead to
bystanders expressing dangerously superficial views of the meaning of the event for the family
involved. To make the mere fact of smacking and the intention to do so into an offence requiring
legal penalties and the creation of a criminal record would be unjust and could seriously damage
the family.

The effects on the family must be of primary concern. If a custodial sentence is imposed on a
parent, a carer or provider is removed from that family for a period so depriving the child of the
care of those on whom he or she most depends. If a fine is imposed the ability of the parents to
maintain or improve the conditions required for the child’s health, nutrition and general welfare
may be seriously prejudiced.

In the case of a custodial sentence on a single parent what arrangements will be made for the
care of the child? Taking a child into care is a traumatic experience for the whole family, not least
the child requiring "protection." The psychological and emotional effects can be long lasting and
may well lead to a loss of self-esteem which could predispose to antisocial behaviour. To impose
a fine on a person on minimum wage or unemployed would be unrealistic. "Parenting classes"
would at least be a constructive approach and more humane but a criminal record would negate
this and impose a severe handicap for the future, affecting also the child whose welfare is
supposed to be protected by the act!

How much damage will be done to the child and his or her attitude to life by the knowledge that a
parent has been imprisoned or fined, and labelled a criminal, for doing what they believed was
best for the child in knowing right from wrong or keeping out of danger?

I fully support all necessary provisions to protect children from physical and psychological abuse
but I am firmly of the opinion that to ban smacking and to criminalise it would frustrate its own
intention and vitiate the development of self discipline in young people as good citizens and of
well balanced relationships within families.

I write as a retired medical practitioner with experience overseas, in General Practice in Scotland,
and latterly as Community Medicine Specialist (a.k.a. Consultant in Public Health.) with
responsibilities in planning, developing and co-ordinating clinical services and staffing in
Lanarkshire. These responsibilities required me to work with consultant staff in all specialities and
to maintain an interest in a wide variety of aspects of their practice.



I offer these observations for your attention.

Yours sincerely,

George D.E. Morris,
M.B., Ch.B., D.T.M.& H.



SUBMISSION FROM ALAN MARTIN

I write to you to register my objection to the Criminal Justice (Scotland) Bill, Section 43 - Physical
Punishment of Children.

This Bill has been confusing from the outset with contradictory statements from the executive and
Justice Minister Jim Wallace. In September 2001 the Executive stated that the restrictions imposed by
the Bill would be absolute while the policy memorandum to the Bill suggests that warning taps to alert
a child to danger would not constitute a crime. Further Jim Wallace has helped to muddy the waters
by stating that "We are not talking about prosecuting trivial smacks" (Daily Telegraph 28 March 2002).
Simple logic dictates that we can not have both an absolute and a relative interpretation and
enforcement of such a law.  Such a Bill is completely unnecessary if as the Scottish Executive admits
"the law in Scotland already protects children from unreasonable chastisement" (SE news release, 6
September 2001).

Such confusion and apparent superfluousness of the Bill is merely indicative of an executive simply
wishing to make its mark on Scottish law, even at the cost of common sense and good parenting. It is
not, however, the real area of concern for conscientious parents such as myself and my wife.

Section 23 of this Bill seems deliberately designed to intrude upon the fundamental rights of parents
and to undermine the judgment integrity and discretion of every loving Father and Mother in the
country. Although the memorandum acknowledges that legislation to outlaw all physical correction
would be such an excessive intrusion (Working Together to Safe guard Children, Dept. of Health,
1999, 2.25) it continues to admit that the proposals before parliament "contain clear ’dos and don’ts’
for parents". To dictate any such details of how and when parents should chastise their own children
is indeed a serious undermining of parental authority and interferes with parental judgment, eroding
the family and insulting the nation by assuming a greater care for its children than their own parents.

Although the Justice Minister assures us that "ordinary parents need not fear being criminalised
(Criminal Justice (Scotland) Bill, Policy Memorandum, para 223) that is in fact what will happen, since
it is the rights and practices of ordinary parents which are hindered and restricted by absolute law.
The Executive would do better to address law resources and procedures to actively protect children at
real risk and suffering actual harm rather than imposing unproven experimental parenting techniques
on a nation it is supposed to serve and protect. The fact is that many good, stable and secure families
have known to benefit from the practice of sensible physical chastisement of children, and many
parents know the benefits of it having been nurtured in such families by loving parents themselves. I
am one such parent.

As an aside, in Scotland there is already a legal precedent for an independent party intruding in the
affairs of a Father who disciplined a child in public. This man, a teacher, lost his job, I believe, and his
means to provide for the children he loves. Not only will this Bill criminalises some parents over night,
it will create a social tension and paranoia where parents will have to look over their shoulder or
discipline children properly behind closed doors, cultivating a very suspicious and secretive attitude to
dealing with our own children. You will agree this cannot be healthy if our aim is to expose and
prevent actual and genuine abuse of children.

It is interesting to note that there is no body of evidence or research for the kind of absolute ban on
physical chastisement, although shaking or striking on the head are admittedly specifically
questionable.  "The Scottish Ministers consider it wrong to inflict physical punishment on very small
children" (Criminal Justice (Scotland) Bill, Policy Memorandum, para 216) but it does not provide
evidence, qualification or credential to support what is merely a point of view held with no more weight
than I hold my own point of view on parental disciplinary practice. In fact, since my own views are
founded on the taught principles of the Bible and I follow these as a practising orthodox Christian
believer I claim more objective rational for my view than the Executive seem to have for their
subjective view.



The point of religious belief in itself adds to the debate. Discrimination against sections of the
community who hold views on disciplining their own children is a danger which the Executive is
running. Not only religious moral stances but sincerely held consciously rationalised philosophical
convictions will be infringed as this Bill rides rough shod over fundamental human rights which, up
until now, have themselves been held sacred in this country. Unbelievably the Executive admits that
some of its proposals may constitute a breach of Articles 8 (Respect for Private and Family Life) of the
European Convention of Human Rights, doing so while claiming that the high minded aim of
protecting children from violence justifies this (Criminal Justice (Scotland) Bill, Policy Memorandum,
para 228). So as well as setting itself over the loving authority of Scotland’s Parents it also sets itself
above the European Convention of Human Rights. Does the Scottish Parliament not see any problem
here?

I am Father to a one year old daughter whom I love more than my own life.  This love demands that I
do what is best for her at every turn. This includes (obvious to every one with an ounce of common
sense and social concern) teaching her self preservation, self discipline, social discipline, social
values, morality and respect for others and for authority. It does not take a qualified child or
educational psychologist to know that this long and careful process begins in the earliest and most
formative years, certainly before aged three. The Scottish Executive seems hell bent in creating
problems for Scotland in years to come. These problems already exist and are perfectly evident in
family life, schools and the community, where lack of discipline and respect for anyone and even for
self is prevalent. I will discipline my daughter and future children as necessary. I will continue to do so
whatever legislation is introduced because my love and responsibility to my children is greater than
my fear of prosecution. I will be a criminal, but I will be a good Father.

This Bill cannot proceed in its present form. Neither can a Scottish Executive or Parliament which will
not listen to the voice of reason, experience and care from the people it is called to serve.

Please register my objection to the Bill (briefly stated) and proceed carefully on behalf of the people of
Scotland.

Alan Martin



SUBMISSION FROM MR & MRS MACPHERSON

We have grave concerns with section 43 of the Criminal Justice (Scotland) Bill which was published
on 26th March 2002.

We feel that we are both good parents who give our 3 children love, guidance, protection, respect and
discipline. We discipline our children as we see appropriate not out of anger but to help them grow
into people whom we can be proud of. All our children are of pre-school age and under section 43 of
the above Bill we, who are loving parents, could be convicted of ‘unjustifiable assault’ when
disciplining our children. We have been installing in our children values which are important and have
been creating a family which is learning to not always think of self but to have respect for others. This
Bill would do nothing to protect my children but instead run a risk of disrupting all the good which we
have already done. Can you really claim to know our children better than we do or have more love for
them than we do?

The Scottish Executive has admitted that ‘the law in Scotland already protects children from
unreasonable chastisement’. Therefore introducing section 43 can only effect people like us where
our children are not in a vulnerable situation and could in effect make criminals out of loving parents.
The Executive has stated that the new restrictions would be ‘absolute’ yet Justice Minister Jim
Wallace has added to the confusion by remarking that, ‘We are not talking about prosecuting trivial
smacks’.

The Executive is trying to introduce a Bill which is confusing, not necessary and which could make
criminals of as we have said before caring parents.

The Bill undermines a parents authority dictating to them how and when they may physically correct
their children. Is the executive claiming that they care for our children better than we do? We know
that this is not the case. It is easy to ignore or humour bad behaviour in children. It is much more
difficult to lovingly discipline our children whether physically or not. Our son has recently started
nursery and the teachers have made various comments on his good behaviour and manner. If the
executive where to enforce section 43 it would mean that my other children may not have the same
comments made of them as they begin their academic life. The Executive does not have the right to
interfere with the way in which we bring up our children.

If the current proposals were to pass into law, valuable child protection resources would inevitably be
taken up with investigating reports of moderate discipline by good parents and diverted away from
children at risk of genuine abuse.

For all of the reasons above and others we strongly oppose this bill.

We look forward to hearing from you regarding this matter.

Yours sincerely,

Scott & Kay Macpherson



SUBMISSION FROM MR & MRS GREEN

We are writing about the physical punishment of children and the proposal that it would be a criminal
offence for a parent to smack a child under 3 years and use an implement to physically correct any
child. We feel that these proposals should be withdrawn from the Bill. As parents of 5 young children
we have smacked our children when we felt it appropriate certainly while they were less than 3 years
of age. When we were children we were both smacked by our parents and we do not feel that we
have been harmed by it. The legislation which already exists for child abuse is surely sufficient for
protecting children. Parents who are trying to bring up their children in a loving, disciplined home
should not have the threat of criminal action hanging over them because of smacking.

Thank you.

Yours sincerely,

Frank and Ruth Green



SUBMISSION FROM JAYNE HORSBURGH

I am writing to ask the committee to vote against the current proposals for changes in the Criminal
Justice Bill. I believe the law is unnecessary and unenforceable.

Social workers are already overstretched dealing with Child protection issues and given the scope of
the new offences they may be called upon to investigate many trivial incidents which will take up large
amounts of the time available for dealing with their large case loads.

Unnecessary intervention will undermine the public’s trust of social workers and put stress on families
who may be accused by well meaning neighbours and relations, while ordinary families who use
smacking may fear the risk of prosecution and avoid asking a social worker for help in other matters.

I would prefer to have my address kept private but am happy for my name and submission to be
published.

Yours faithfully,

Jayne Horsburgh



SUBMISSION FROM PHIL TRESEDER

On a recent visit to your Parliament, whilst being hosted by our sister organisation the Scottish Youth
Parliament I became aware of your consultation process around moves to end legalised violence (and
I use that word deliberately) on children.

May I take this opportunity to congratulate you on your proposals which is at least a step in the right
direction.  I would of course argue that all children should receive the same level of protection and
worry that maybe this sends a message that it is okay to use violence on older children.

In years to come no doubt we will look back on this period with horror and wonder how society could
treat the most vulnerable in society in a similar way to how we now look back in horror at how
domestic violence was tolerated against women.

Violence against children is now illegal in 10 countries across the world it would be good news if
Scotland showed the courage to be the first in the UK.

Phil Treseder



SUBMISSION FROM EWAN MCGILLIVRAY

I refer to the proposals on physical punishment in the Executive’s Criminal Justice Bill listed below: -

1. Ban the smacking of children under 3.
2. Ban the use of all blows to the head, all shaking and all use of implements.
3. Ban all smacking in regulated childcare.

These proposals although well intentioned are flawed. The law in Scotland already prohibits parents
from using unreasonable punishment when disciplining their children and provides the latter with
robust protection. Whilst it may be helpful to enshrine in statute the factors which render punishment
unreasonable, it is my submission that a blanket ban in terms of the three proposals would be
oppressive and unnecessary. It may also result in otherwise loving and law-abiding parents being
rewarded with criminal records for attempting to instil discipline in their children. However such
convictions would be open to challenge under the Human Rights Act, as an infringement of Article 8-
the right of an individual to respect for his family life.

If enacted, these measures would impose a serious drain on our police, social work and procurator
fiscal resources. This would inevitably weaken the efforts of these overburdened agencies in
combating the genuinely brutal and harrowing physical abuse to which so many of our children are
tragically subjected.

I qualified as a solicitor in 2001 and remain in private practice. I understand the Law Society of
Scotland shares my view that the proposals are intrusive and inappropriate.

Yours faithfully

Ewan McGillivray



SUBMISSION FROM BILL MCFARLANE

I continue to be astounded at the misdirected efforts of so many given the authority to run our country
and again question their wisdom.

It beggars belief that, whilst our justice system is falling apart at the seams, yet another body, maybe
well intentioned but totally misdirected, is proposing custodial sentences for loving and well meaning
parents who may on occasions chastise their child for misbehaving or even for ’sticking their hand in
the fire’. The insidious ramifications are worrying. We will have a society where trusts could be
broken, false accusations will abound and it will further clog up a totally beleaguered legal system. A
legal system which is failing the law abiding people of this land at the present time.

( Or will there be yet another group set up to serve the ’Witchfinder General’)

It is through a lack of discipline and respect for others, dare I say, already encouraged by the
restrictions placed on disciplinary procedures in schools and now possibly in the home, that our
society continues to degenerate. Most children under the age of so called understanding who feel so
inclined to break the law, know that they can, with total impunity.

Where lies the priority of our justice system?. Is it to further frustrate most who try to abide by the law,
or is it another law brought to this country by visitations of MSPs to other countries where they think it
works for them so it must work for us!! Or, is it yet another imposition on the people by the ’Politically
Correct Think Tank’. Whatever the reason, I see a total decline in standards, not only in the public
domain, but also in those given the authority to run our country, so what hope is there? Currently their
are generations of families who don’t care and, in general, get away with their ’carelessness’ because
that is all that is expected of them. So what hope is there for the future of those who do care? We may
have a system put in place that punishes those who do care; who tell the truth and, possibly by telling
the truth, they may be sentenced to prison!!!

There are already laws in place to deal with child abuse in all its forms.

Unfortunately the current justice system can, and has failed to protect children. Loving parents will
only discipline their child when he or she persistently misbehaves or put themselves at risk and they
do not need Government, who’s standards are far from perfect, to tell them when not to and how not
to.

The proposals are unworkable.

Who reports it? Who implements it? Who becomes responsible indiscipline? Whatever the answer to
these questions there is likely to be total imparity in the decision making process especially when
imparted by committees. Yes punish those who abuse children; yes punish those who break accepted
limits, but within the laws currently available. Look at those who implement the laws and raise their
standards which appear to be failing to serve the general public.

With the best intentions in mind I recommend that a much greater effort is made to implement the
current laws and the proposal to illegalise smacking of children under 3 years of age is dropped.

Yours faithfully

Bill McFarlane



SUBMISSION FROM GEORGE HOSKING

Please register my wholehearted support for the brave commitment of the Scottish executive to
outlaw smacking of under 3 year olds. My only regret is that you will continue to allow the use of
violence - yes, smacking is violence, and teaches it to the recipient as an approved strategy for
getting what you want - to children of 3 and over.

This is not just the view of a parent and grandparent, who has brought up children by both methods,
but I have also studied this topic in some depth as a psychologist and criminologist. if time allows, I
will write more within your time deadline.

I hope you are familiar with the huge meta-analysis by Liz Thomson Gershoff on the long-term effects
of smacking, drawing on studies covering nearly 40,000 children. If not, and you want to be, please let
me know. Its evidence would strongly underpin your commitment. I hope you will not be swayed by
those claiming the right to parents to treat children as they (the parents) would wish; 2 children a week
die from abuse and neglect in the UK, and that is just the tip of the human misery we get from
allowing parents to do what they wish. We have a responsibility to set boundaries - as we do in every
other area of life, concerning violence against the person.

George Hosking



SUBMISSION FROM MR & MRS CASSIDY

Section 43 of The Criminal Justice (Scotland) Bill and "the Criminalisation of Mums and Dads"

It is with confidence that we are writing to you knowing that you will heed the concerns which many
mums and dads have over the proposed Section 43 of the above mentioned Bill. You are undoubtedly
aware that this proposed piece of legislation will make a farce of the Scottish legal system which has
such a long and proud tradition of fairness and sanity. The proposed measures of outlawing smacking
as a form of "reasonable chastisement" for children under the age of three are ridiculous for several
reasons.

Firstly, as we write to you we have three sons, each of whom are a "credit" to us, according to friends
and neighbours. They know and love us very much: it is such an honour to be their mum and dad.
They know they are loved and are secure in the joy that the love they receive from us brings. It has
not been easy bringing them to that state in their little lives but hopefully it will give them a secure
foundation for their future lives in Scottish society if they so choose to remain here.

Part of the input they have received in their formation is the wisdom behind the old adage, "spare the
rod and spoil the child". The discipline they receive when they are naughty to such an extent that
everything else has failed (basically when they are pushing either one of us to the limit in order to test
their boundaries, and to test whether or not we still love them) involves a simple count down of "1-2-
3". They know that if they have not reformed their behaviour by the count of three then the ultimate
deterrent comes into force: they receive the a slipper across their backside. The slipper in fact is
necessary rather than the back of one’s hand because the hand should be associated with
tenderness and affection, not with pain inflicted. It is not something we enjoy doing but it is something
that we believe is vital for their formation. They learn that their actions have consequences, even as
young as two (smacking being pointless before the age of eighteen months) and learn to heed the
warning which they soon come to recognise. If this piece of proposed legislation is introduced into law
then our efforts to teach our children that there are certain do’s and don’ts which one must follow as a
member of a law abiding society will be radically undermined. They learn the most basic lessons from
us.

Secondly, because we believe that our own parents were right in chastising us as they did, even if at
times imperfectly, we will have to consider them as criminals if the proposed legislation is accepted by
the Scottish Parliament. How do we explain to those noble elderly parents, some of whom were
prepared to die and to kill (even although they did not want to harm anyone) for their King and
country, that they are not criminals? Could they be assured that other elderly folk like themselves will
not be taken to court by a child  unjustly claiming abuse when in fact in was discipline?

Thirdly, could it be that with Scotland’s falling birth rate that children are now such an "endangered
species" in Scotland that such silly measures are being suggested in order to placate disturb
consciences? Is it that, so called, "child friendly policies" are being proposed because the greatest
injustice in our society is walked by daily, and that Scotland’s future-less state is of our own making
because we are not prepared to call a child in the womb a child even when all the scientific evidence
in the world points to that fact yet we can dismember it and throw it into an incinerator in the name of
humanity? Don’t lets say we’re being just to children when this is a "perfectly legal" part of Scottish
life.

Finally, we hope that the UK Governments decision to back-off this issue is not because they are
happy to watch "the puppets north of the border", as they would put it, make idiots of themselves. Or if
we lived in Gretna Green could we simply drive down to merry old England, get the slipper out and
give the wee ones a good wallop just in order to stick our two fingers up at the silly legislation we may
be about to accept? We are sure this won’t happen.

Thank you all.

With every good wish.



Yours faithfully,

Mr and Mrs Robert F. Cassidy



SUBMISSION FROM SAM CAMPBELL

I am writing with regard to the proposed legislation to make smacking children a criminal
offence.

I have with my wife, successfully brought up five children, in a caring loving home, where on
occasions physical chastisement was used both under and over three years of age.  I know,
as do most parents, that physical chastisement as a last resort, is sometimes required, where
there is for example imminent danger of harm, or where a child is wilfully defiant. Children
need to know there are limits and that these limits are real. Conversely the child experiences
the security of knowing that they are loved and cared for.

As a social worker for over 20 years I can speak with authority about the vast majority of the
children’s problems having roots in an absence of constant loving discipline within the home.
I am quite amazed by the constant propaganda of imprecise use of language, where physical
chastisement in the form of a non injuring smack, is equated with emotive words like violence,
hitting and abuse. No rational objective person has any difficulty distinguishing between the
two, as has been demonstrated by our present laws and justice system over many years.

Having first hand experience of social worker’s struggles to provide adequate service to
protect and look after the many seriously abused and neglected children in Scotland, I cannot
conceive how anyone could expect them to cope with an avalanche of smacking parent
cases.

I strongly object to this intrusion into family life, without a shred of credible evidence to
support changes to a well-tried system of child rearing.   I would question the motives of those
who continue to press for these changes in the face of the evidence, and see them as another
step in undermining the place of the family in a well-ordered society.

As a Christian I view the proposals as discriminatory, in seeking to prevent Christian parents
brining up their children according to their beliefs, in a New Testament Biblical environment.

I short this legislation, is ill thought out, damaging to loving parents and children, intrusive,
and unworkable. Present legislation is perfectly adequate to protect children, and as for
clarifying the present law, this bill would bring even more unanswered questions.

Yours faithfully,

Sam Campbell



SUBMISSION FROM MERVYN BARTER

May I respectfully submit my concerns about the proposed legislation which would make the
smacking of children under three years of age a criminal offence.

I am a parent and a grandparent.  My wife and I have been married for over 43 years, have four
children and six grandchildren.  There were occasions when we smacked our children under three
years old and later, but none of our children have suffered any harm or hold any grudge against us for
such discipline.

I was smacked as a child under three but never suffered any harm and have nothing but the highest
respect for my parents.

I wonder whether the proposed legislation is really workable?  I understand that it is estimated that
90% of perfectly ’normal’ loving parents have smacked their children before the age of three.  If the
proposed legislation becomes law, what will happen to all those children whose parents are found
guilty of the ’offence’ and sentence to prison?  Who is going to care for those children, and what
serious psychological damage will be done to them while they are forcibly deprived of their parents?

Abuse of children is, of course, entirely unacceptable.  It is already illegal, so there seems to be no
need for new legislation.  Loving discipline including smacking is entirely different and is the natural
responsibility of any parent.  What evidence is there that such discipline has had a seriously bad
effect on children?  Indeed such discipline usually has positively good effects.

The proposed legislation seems to me to open the door to monstrous intrusion of the state into the
privacy of the family home, and surely this is completely unacceptable to the majority of Scottish
citizens.

I sincerely hope this proposed legislation never becomes law.

Yours faithfully

Mervyn T  Barter



SUBMISSION FROM MR & MRS HUTCHISON

My wife and I wish to register our protest at the proposed legislation on smacking children, which we
believe to be unworkable and unpolicable. As parents we have often smacked our children, in the
context of a loving and secure home environment and with their best interests and healthy
development at heart. Even in the face of such legislation we would have continued to discipline our
children in the same way. Child abuse is already illegal and there is no need for new legislation to
establish that. Smacking in the context I have described above does not constitute child abuse.

Yours faithfully,

Stephen & Ingrid Hutchison



SUBMISSION FROM AA MURCHISON

I write to express my concern at the proposals being brought forward by the Scottish Executive which
will result in parents who smack their children aged under three years old being guilty of a criminal
offence.

My wife and I have three young children. We have in the past disciplined them by smacking them. We
did so because we believe that sometimes it is necessary to smack a child when they have been
persistently disobedient. We have not and do not smack our children frequently. It has in no way, so
far as we can see, been detrimental to our children’s welfare. Instead it has been useful in underlining
to our children that some behaviour is so serious that it results in a physical reprimand.

I was brought up in a family where if I was disobedient I knew that there was the risk of a smack. That
was, I believe, helpful in my own relationship with my parents. I grew up in a loving and secure family
for which I am still very grateful. My own experience as I grew up demonstrated to me how physical
punishment can play a part in a good upbringing. That is why I am seeking to provide a similar secure
and loving environment for my own children. Most parents I know have smacked their children. They
are not criminals but your proposals will result in them being made criminals.

With respect, I do not understand why the Scottish Executive is bringing these proposals forward at
this time. I am astonished that the Scottish Executive sees it as a priority to want to intrude and
change the way the family can exist. I have listened to a number of discussions on this matter in the
media. It appeared to be accepted that child abuse is already illegal and these new proposals are not
necessary to deal with that. If that is the case, why this unwarranted intrusion into family life? I fear the
effect of this legislation, if passed, will be to diminish respect for (a) the law of the land, and (b) the
Scottish Parliament.

I am by profession and employment a solicitor. From what I have seen of these proposals, in my view
they are unworkable. When subject to that criticism I have heard it said (in defence of the proposals)
that the Police will only enforce the law in “appropriate circumstances”. That, in my view, would also
be extremely unhelpful. May I suggest that if you are considering enacting a law which you intend
shall not be enforced against some parents who breach it, but not against others (subject to the
arbitrary decision of a Police officer/other official as to whether it will be enforced), then you have
failed the Scottish people already.

May, I ask that you consider very carefully and seriously the wide and far reaching consequences of
these proposals, and having done so share my conclusion, namely, that they are unnecessary and
unhelpful.

Yours faithfully,

A.A.Murchison



SUBMISSION FROM ANNE CROWLEY

I am writing to give my comments on the Scottish Parliament’s proposal to can all corporal
punishment for children up to their third birthday, and to ban the use of implements, shaking and
blows round the head for children.

I am a parent of four children and also chairperson of a campaign group in Wales seeking legal reform
to ban the use of corporal punishment against children.

I congratulate the Scottish Parliament on taking an important step forward. I do however urge the
Scottish Parliament to take this opportunity to go further than just banning physical punishment of
under 3s and to ban physical punishment of all children. Hitting children of any age is wrong – we see
this as an issue of children's right to respect and physical integrity. Hitting children of any age causes
them damage and it is an ineffective form of punishment, based on creating fear, and which gives out
a message that might is right. It encourages children and young people to believe that violence is the
accepted way to deal with conflict.

In Wales, we are currently urging the National Assembly - who have much more limited powers than
the Scottish Parliament to come out in favour of a complete ban on the hitting of all children and to
undertake a Public Education campaign to support parents in adopting non-violent methods of
disciplining children.

What happens in Scotland will influence what happens in Wales and England on the important matter,
we therefore are watching with interest the developments in Scotland.

Yours sincerely

Ms. Anne Crowley



SUBMISSION FROM VALERIE HALSEY

I support the proposal to ban all corporal punishment for children up to their third birthday, and to ban
use of implements, shaking and blows round the head for all children.

I hope this will lead to the banning of corporal punishment for all children, everywhere in the UK.

Yours,

Valerie Halsey



SUBMISSION FROM MR & MRS HART

It is with great concern that we write to you regarding the recently introduced legislation which will
make it a criminal offence for parents to smack their children aged under three.

While we unreservedly condemn child abuse, we feel as parents, who ourselves were smacked in a
loving, family relationship as children, that there is indeed a place for smacking in the disciplining of
children. We have smacked our own children in the past, as most ordinary disciplining parents would
admit to, and can say without doubt that such measures have done no harm whatsoever to our
children, but to the contrary have been the means of warning and protecting from danger.

Since child abuse is already illegal, we strongly feel that there is no need for new legislation.

Yours sincerely,

Euan and Maggie Hart



SUBMISSION FROM RON BORTHWICK

With regard to the proposed legislation on smacking of children under the age of three, and the
possibility of prison sentences for parents who are found to do so, I would like to say that my parents
are guilty! I was sometimes smacked as a child, but not often, and I was never injured or beaten. I
have also occasionally smacked my children when they were young as a means to train them. They
were never beaten or injured and by the age of five smacking was hardly ever necessary. By the age
of eight there was no need at all. One of my boys hit my wife in the mouth with his fist when only
about one year old. Needless to say, she immediately smacked him, and he never repeated that
behaviour.

I have observed animals, who will cuff their children to instruct them which way to go, or to alert them
to danger. It is sometimes the only language the very young understand.

Your proposals are going to be quite impossible to implement and, as responsible and sensible
parents already support the existing legislation on child abuse, I consider the proposals to be
unnecessary and a waste of time and money. Furthermore, it will deny parents the opportunity to
discipline and train and instruct a young child by tapping the back of the hand or cuffing the bottom,
when no other means are available. It will tie their hands and can only lead to more parental difficulty
in raising children.

I therefore, object to the proposed legislation.

Yours sincerely,

R Borthwick



SUBMISSION FROM RANDY COX

We have read in newspapers here that the Scottish Parliament has begun consideration of  legislative
proposals to prohibit all corporal punishment of children under three years and to ban the use of
implements, shaking and blows around the head for minor children of all ages.  Congratulations!

We would like to add that we believe this move should lead the way toward all children being
guaranteed equal protection under your laws.  We fear that prohibiting the hitting of one age group
indirectly grants permission and sanction to hit children in the age groups omitted.  That would not
only be unjust and unequal treatment but one might expect that the risks of child abuse in the
unmentioned group will escalate.

The standard moral message should be that physical aggression toward any citizen should not be
tolerated.  If your codes are to protect anyone from being struck in the name of discipline, it is
admirable that you recognize the vulnerability and defenselessness of the youngest, smallest and
weakest.  They are truly entitled to your protection.  However, adults are already afforded that
protection, which then makes your consideration of protecting the youngest of children not a parental
rights issue but an age discrimination issue.

Best fortune arriving at an equitable solution.  We believe that you are on the right course.

Sincerely and respectfully submitted,

Randy Cox



SUBMISSION FROM IAN MACGILLIVRAY

As a responsible parent with two children aged 12 and 16 I would like to register my views on the
banning of smacking of children under 3.

I believe that controlled smacking of children is a necessary parental option. It should be used
sparingly and carefully.

My wife and I rarely used smacking to train children in safe and appropriate behaviour and we believe
that the family discipline has served them well.  You would be welcome to speak to them if interested.
The most common uses were in gentle smacks to stop children touching electric plug sockets, and
behaving carelessly near roads. The warning of counting 1-2-3 before the smack was sufficient in
95% of cases but the children’s understanding that there would be consequences if they didn’t behave
was important.

I am firmly against cruelty towards children and understand the well-meaning if misguided attempt to
deal with that through legislation. I would much rather that the existing powers to punish cruelty
against children were used rather than ban an important and effective disciplinary mechanism - to be
used with others of course.

Ian MacGillivray



SUBMISSION FROM JW HIELD

I am totally against any form of ill-treatment of children of any age. Some children are by nature very
easy to train and control but others are not. However, it is absolutely crucial that when necessary,
loving discipline, including a light tap or a smack is introduced long before a child is three. Waiting
until a child is over three years of age is far too late. As a child I was smacked and all three of my own
children were smacked, not with a parent’s hand, but with a wooden spoon kept in an appropriate
place and used only for disobedience. A young child should not be punished, for example, for
accidentally breaking a valuable ornament, unless they were disobedient. My own children are now
aged 34, 32 and 28 and they are the most gentle kind and law abiding people you could wish to meet.
My eldest son now has a child aged 19 months and the occasional light tap or even a smack is just
starting and it is working. It is never violent and is often followed by a cuddle. In my view it is a form of
child abuse, to with hold loving discipline including a smack from a child. When smacking is withheld
often the child does not know where the limits are and they can become insecure and sometimes
uncontrollable. The old, but so true adage of “Spare the rod and spoil the child” will never be outdated.

Yours faithfully,

J W Hield



SUBMISSION FROM GEORGE MARTIN

Being a parent of 4 children and having been smacked on many an occasion by my parents I can
categorically declare that it has not done me any harm whatsoever.  On the contrary I learned at a
very early stage what was right and what was wrong.

Every child has an in-built tendency to develop into a savage.  Only disciplining and punishments
exercised by parents during the early years of childhood prevents this tendency from emerging.

Many parents have failed in their duty to teach right from wrong and teachers are barred from
enforcing discipline.  The result is self-evident.  That is why today the country is in the state it is.
Pupils defying teachers – 11 years olds repeating crimes time and time again.  Why?  Because they
were not corrected in early childhood.

I am appalled at statements made by Jim Wallace and Richard Simpson, the latter stated “he would
like to see smacking outlawed altogether and believes that boys who are smacked commit domestic
violence in later life.”  Jim Wallace argues “that smacking children makes them violent as adults”.

The wisest man who has ever lived – King Solomon, who was given the option of receiving riches or
wisdom, chose wisdom.  The following are but a few of his wise sayings.

“Foolishness is bound in the heart of a child but the rod of correction shall drive it far from him.

The rod and reproof give wisdom but a child left to himself bringeth his mother shame.

Train up a child in the way he should go and when he is old he will not depart from it.”

Not only do Jim Wallace and Richard Simpson think they know better than parents but that they know
better than God who created us.

Finally let me ask these two gentlemen how much thought has gone into this.  Should a mother be
sent to prison what happens to the child who is left?  The poor wee soul without a mother for the term
of imprisonment.  It is totally unworkable.

Yours faithfully,

George Martin



SUBMISSION FROM RICHARD TALLACH

Apart from the practical problems of the proposed legislation (which will make it a criminal offence for
parents to smack their children under three or to use an “implement” or any child) and also detrimental
implications for order in familial & societal life (viz. the increase in chaos in schools since corporal
punishment was abolished there).  I wish to bring a problem to the attention of the Justice Committee
which is of equal if not greater import than the above – that of religious freedom and tolerance and the
danger of this legislation leading to state persecution of religious groupings within Scotland.

Many devout Christians take what the Bible says on the ethics of family discipline and sanctions very
seriously.  Here are some of the Biblical passages which give no indication that under three-year-olds
are to be exempt from corporal punishment and indicate the appropriate and loving use of an
“implement”  (The use of a slipper, cane, belt and similar “implements” has been practised since time
immemorial and only recently ceased in Scottish schools – with disastrous results).  All quotations are
from the New International Version.

He who spares the rod hates his son, but he who loves him is careful to discipline him
(Proverbs 13:24)

Folly is bound up in the heart of a child, but the rod of discipline will drive it far from him
(Proverbs 22:15)

Do no withhold discipline from a child: if you punish him with the rod he will not die.  punish
him with the rod and save his soul from death (Proverbs 29:15)

The rod of correction imparts wisdom, but a child left to himself disgraces his mother
(Proverbs 29:15)

Other texts show the nee for restraint, responsibility and love and compassion in disciplining children.

Fathers, do not exasperate your children: instead bring them up in the training and instruction
of the Lord (Ephesians 6:4)

The lord God of the Bible sets the pattern of loving discipline in Hebrews 12:5-11, especially:

…the Lord disciplines those he loves, and punishes everyone he accepts as a son (v6)

…we have all had human fathers who disciplined us and we respected them for it (v9)

…God disciplines us for our good (v10)

If this legislation is passed it may contravene the European Convention of Human Rights under the
area of religious rights and freedoms.

If this legislation is implemented we will certainly see Christians martyred for their faith by fines and
imprisonment in twenty-first century Scotland  (This may be applicable to Scots of other religions as
well).

Yours faithfully,

Richard Tallach



SUBMISSION FROM DAVID MACKERETH

I am writing with grave concerns over the proposed new legislation and its consequences for the
people of Scotland.  I am an evangelical Christian trusting in the Lord Jesus Christ for my Salvation,
and fear the living God, the God of the Bible.  I am concerned about the proposed legislation on the
physical correction of children.  I have written extensively on this issue elsewhere, but space will
preclude any detailed treatment here.

There is no doubt that there is a general breakdown of discipline amongst young people and this is
continually reflected in the press and what ministers are saying about issues like, for example, school
suspensions.  One solution now being proposed South of the border is the introduction of police into
schools to maintain discipline.  What will they do when they find the police are too powerless to act?
Send the army into schools?  We have a problem with the behaviour of our children and the right
diagnosis and treatment is essential for the well being of our society.

The proposed new legislation which includes outlawing any physical punishment on children under
three and the banning of all implements, will make matters much worse.  These proposals have
nothing to do with the true causes of child abuse, and come entirely from a humanistic/new age
philosophical foundation.  This philosophy is wrong and will lead to a hopeless outlook for the nation if
pursued.  And yet the majority of Executive advisors seem to hold this erroneous and untried view.

The root cause of the breakdown of discipline in our homes is none other than the breakdown of
traditional family values, and behind that a nation which ahs forgotten God.  The only true solution is
for the Scottish Parliament to return to supporting family values which are found in the Bible.

We learn in the Bible that all authority is appointed by God, and that includes members of the Justice
Committee.  God requires of those whom He places in such high position that they make just laws
which are in accordance with His laws, and He will hold those who have authority accountable for
their actions.  If the laws made are against His laws, those who are responsible will one day have to
answer to him.

Now it is a fundamental need of all children that they are brought up with firm and loving discipline.
This discipline needs to be both appropriate and sufficient to train the child in the difference between
good and evil and to ensure standards of good behaviour such as respecting teachers and not
stealing.  The Bible shows that children need discipline because they (and us) have been born with a
sin nature.  For this reason some measures of correction are inevitable.

The means of discipline appointed by the Bible include physical means.  The Bible makes it clear also
that the “sanction” of implements as a means of discipline is not only permissible, but essential.  The
Bible points to the use of “safe implements” as, in some cases, the only effective means of discipline,
there being no alternative.  Therefore the proposed laws are found to be at variance with the Bible
and mean that effective discipline will become impossible.  The Bible does not say that a safe
implement is the only means of discipline, or that its use should in any way be excessive, but it is
clear that where it is called for God requires that loving parents be prepared to use it.  A safe
implement is a better form of discipline, for example, than the bare hand, and is less likely to cause
harm to a child, but there is regrettably no room here to discuss this.

The proposed law to make the use of an implement illegal will criminalise good, loving parents, who
are doing a good job of bringing up their children, and training them to be good citizens.  It will
particularly mark out for prosecution those, like Christians, who through deep conviction do seek to be
consistent in the upbringing of their children.  It is a new law which will ruin the best and happiest of
homes.

The way that these laws are being put forward also has a far more sinister note; that of religious
persecution.  There are, I believe, numbers of Christians in the land who see that the issues of the
use of safe implements, and the freedom of parents to discipline their children as they see best, are
tied up with the very fundamentals of the Christian faith.



I have received a letter from the Scottish Executive which most threateningly made it clear that when
this law is passed Christians would be expected to tow the line.  This means that committed Christian
parents seeking to obey the will of God will find themselves the number one targets of the new law.
What are they guilty of?  Loving their children!  What is the nature of the new law that may well see
them lose their children, their livelihood, and be cast into prison?  It is an entirely arbitrary law!  The
banning of safe implements, and the smacking of children under three, are purely arbitrary measures.

A suitable analogy would be if the Scottish Parliament decided that the use of knives at the dinner
table were to be banned because of an increase in crime caused by young men carrying knives.  This
would be just as arbitrary and obviously utter nonsense.

Yet for an arbitrary matter, based on an erroneous philosophy, at a time when we need good parents
and good homes, the best homes are to be torn apart.  Can you see where you are really going on
this?

I call this religious persecution, because to criminalise parents whose only choice is to obey God and
bring up their children properly, or disobey God, incur his displeasure and ruin their children for the
sake of purely arbitrary measures, can only be seen as such.  I say again that as committed Christian
parents, many of us are simply not at liberty to disobey God in this matter, and we fear what the
Executive is doing is gunning for us.

Despite the bullying tone, towards Christians, of the Executive’s previous response, it is clear that in
terms of what the Bible teaches, the Scottish Parliament is taking upon it responsibilities which have
simply not been given to it by God.  Christ Jesus is sovereign in his Church, but He is also to be
sovereign over every household.  For the Scottish Parliament to intrude into family life in this way is a
recipe for disaster for our national life, but also a provocation to almighty God.  God will hold every
parent accountable for how they bring up their children too. Parents have been given this
responsibility because they both know and love their children, something Parliament can never do.
Most parents work hard for the best interests of their children, but would the Scottish Parliament
disenfranchise these parents, even criminalise them for an intrusion that Parliament has no right to
make.

What God requires of the Scottish Parliament, according to the Bible, is that they make strenuous
efforts to uphold, support and promote true family values, which can be found in the Bible.  Instead we
find all manner of undermining the family by, for example, recognising cohabiting couples in
temporary relationships.  It is the children who suffer most because of these things, and God is
provoked to anger on account of this.  The Scottish Parliament may feel that it can determine what
age a child cannot be smacked below, but legislating for such can never be the right thing and won’t
ever stop child abuse.  Personally I do not believe that such an age can be determined.  True
principles for the loving discipline of young children, however, can be, and indeed are established, in
the Bible.

The nation is truly troubled when this kind of legislation is brought in and God himself both sees it and
responds to it.  For example if this law is passed as planned it will cause great harm to the children of
the land, and in the terms of the Bible it will lead to grave consequences for those who bring it to pass.
Jesus said that it would be better to have a millstone hung around our neck and be cast into the sea
than to put a stumbling block in front of a child.  The law will put a stumbling block in front of every
child in Scotland, and the Lord God will not hold those guiltless who do such a thing.

Politicians who think lightly of this should consider why it is that there have already been three First
Ministers in such a short space of time.  Has the hand of God already been seen in judgement against
the Parliament for infidelity?

Already the Scottish Parliament has troubled the nation by her legislation against God’s laws, and yet
even now it is proposed to provoke God even more by further departure from His Law.

As a Christian parent I appeal to the Scottish Parliament not to criminalise good Christian parents for
the sake of false philosophy and arbitrary legislation.



Yours sincerely,

Dr David Mackereth



SUBMISSION FROM LUCY C MCDONALD

I wish to express by concern at measures contained in the Criminal Justice (Scotland) Bill, which
would criminalise responsible caring parents for chastising their children.

Minority groups with their unproven philosophies of family life are calling for a total ban on all forms of
physical punishment.  Many loving parents disagree with this view clearly recognising the difference
between abuse and a smack given usually to protect their children from danger or to teach them
standards of behaviour within boundaries of right and wrong.

The Scottish Executive’s proposals are radically different to the present law specifying that particular
actions are to be illegal.  The new law if enforced would not require evidence of harm to the child.  On
the part of parents this would render the proposals unjust and unworkable.

The Criminal Justice Bill, Section Forty Three is unnecessary, The Scottish Executive having already
admitted that the law in Scotland already protects children from excessive chastisement.  They would
therefore be better to concentrate their efforts on protecting children who suffer actual harm.

The proposals before Parliament contain do’s and don’ts for parents to follow.  This is insulting and an
invasion into family life, which undermines the role of parents who are already well aware of what is
best for their children and who genuinely believe they are the authority figures in their child’s life.

The Executive has stated the new restrictions would be absolute yet the policy memorandum to the
Bill says something quite different.  To add to the confusion Minster Jim Wallace made the remark
that “we are not talking about prosecuting trivial smacks”.

Stable loving families could find themselves caught up in care proceedings and court cases possibly
following anonymous, malicious reports to the authorities, which would not serve the best interests of
children.

The Executive should reconsider their policies on these issues and allow good common sense to
prevail.

Lucy C. McDonald (Mrs)
25 April 2002



SUBMISSION FROM HESTER SCOTT

As a parent of four I should like to draw your attention to certain facts that people may not be aware of
who are not in constant charge of small children.  I don’t think it would be an exaggeration to say that
most ordinary parents smack their children occasionally.  It may be only once, with the really sensitive
child that should be enough to teach them, but there are times when a wise parent may deem it
necessary.

To suggest however that they deserve a prison sentence is frankly ludicrous and an insult to worthy
parents.  Also it is an invasion of family privacy by the State and frankly repugnant to anyone born and
bred in the British Isles.

Why legislate at all? Child abuse is already illegal.  I beg you to reconsider these plans of Jim
Wallace.

Hester Scott



SUBMISSION FROM REVEREND AND MRS J R DE LA HAYE

I am very concerned about the line of thinking that appears to prevail in the proposal to criminalise
parents who smack their own children under three years old.

The thinking seems to be that even if this proposal is widely opposed by level-headed, thinking
people, it is noble and courageous to persevere with it, because the law is thus shaping the society of
the future.

This proposal is being opposed for many good reasons, principally because it is an astounding
intrusion into the family, and a huge encroachment on the time-honoured rights of parents to exercise
fair and sensible discipline.  The opposition is not an ignorance that has to be educated by the force of
law.

No government has the power to use law in this way, against the consent of reasonable people.  The
law would be trivialised, rather, and brought into disrepute.  Law that cannot be administered should
not be created.

I feel that there are sufficient safeguards already throughout the U.K. against the actual abuse and
mistreatment of children.  But sensible, moderate smacking in the right context is not abuse, and it is
a distortion of language to call this violence against the child.

My further anxiety is as to what would come next, in the way of restrictions upon the liberty of the
family.

Rev and Mrs J R, de la Haye
24 April 2002



SUBMISSION FROM SARAH FERGUSON

I am a nineteen year old who is opposed to the ban on smacking children under three.  I myself was
disciplined as a child by being smacked.  I can safely say this act of discipline benefited me to respect
those in authority and to learn right from wrong.

I see this law as undermining the authority of parents.  Decisions about how to discipline children
should be left to the parents, not by Parliament.  Most parents do care for their children.

So why does this new law need to be introduced?  To punish parents who abuse their children?  Well,
there is already a law in place for that.

I think that this law would end up punishing parents who do care for their own children.  This seems
ludicrous that caring parents could end up being punished by trying to correct their children.

If parents have to go to court to face charges for smacking their child, do they not need to swear an
oath on the bible?  What I am trying to say is that the Bible says “To spare the rod is to spoil the
child”, Proverbs 13v24.  It seems extremely funny that a parent has to take an oath on the Bible for
something that they have done right in the Bible’s teachings but are being punished for doing it wrong
in the eyes of the law.

If Social Work departments and Police have to pursue loving parents for breaking the new law, this
would waste resources, which would be better used in protecting children from real abuse in Scotland.
This law would just drain resources, another reason why it should not be in place.

Many loving parents choose to use an implement (e.g. wooden spoon) rather than a hand to smack
their children, because of their religious beliefs, or because they believe that hands should only be
used to show affection.  These parents use no more force than others who use their hand to smack,
but yet would be criminalised by the law.

Parents also could be imprisoned for breaking the new law, however mildly they carry out the
punishment.  This would cause tremendous damage to families.  It would be better to protect children
from suffering harm than to impose a particular style of discipline on the whole population.

As you can see I am totally against this law and you can see why.  I hope you reconsider putting this
law forward.

Sarah Ferguson



SUBMISSION FROM REV. D. ERIC WATSON

I understand that it is proposed to introduce legislation, which will make it a criminal offence for
parents to smack their children aged under three.

As one who was himself smacked fairly often in childhood without detriment to health or character the
proposed legislation seems to me to be unnecessary, unworkable and an impertinent intrusion into
family life.  One of our three children when under three had a dangerous fascination with electric
power points – this was prior to the days of protective measures i.e. open 2 or 3 pin sockets – and he
also sucked his fingers a lot.  After many alternative methods failed and in preference to letting him
electrocute himself I eventually smacked (I confess it was stronger than a light slap) him.  Was I
committing a crime worthy of a prison sentence?  Was I guilty of child abuse?  Would members of the
Committee have preferred that my son should electrocute himself?  I still believe that I was expressing
love.

If one acts illegally there is sufficient existing legislation to protect children.

I hope this proposal is quickly rejected and the Scottish Executive give their energies and thought to
more crucial issues.

Rev. D. Eric Watson
23 April 2002



SUBMISSION FROM JOHN BREMNER

I wish to voice my objections to this Bill, with regard to the under three year olds, on the following
grounds:

1. IT IS UNNECESSARY.
Sufficient legislation already exists to protect children from unreasonable chastisement.

2. IT IS UNWORKABLE.
How could it be enforced and by whom?

3. CARING PARENTS WOULD BE CONFUSED.
How can an under three year old be corrected without a trivial smack by hand?

However, I would fully support a ban on “head-hitting”, shaking and punishment with an implement.

John Bremner
25 April 2002



SUBMISSION FROM ALISON CARTER

I am writing to object to this absurd intrusion into family life.  Most ordinary, loving parents give their
young children a slap to warn them of danger, particularly when they are too young to understand
explanations or to reason with them.  The Scottish Executive would have to lock up almost every
parent if this becomes law.  The proposal is totally unworkable and might lead to other less visible but
more harmful forms of punishment e.g. locking children in dark rooms, or other forms of physical and
mental abuse.  Most normal people can distinguish very well between firm and loving discipline, and
outright abuse.  The latter is already illegal, and the Parliament should concentrate on detecting and
preventing real abuse, not fussing about smacking.  Catch the real criminals, but do not criminalise
ordinary parents who are just trying to teach their children the difference between right and wrong at
an early age.

Alison Carton (mother of three)
24 April 2002



SUBMISSION FROM EVA LEWIS

I myself was smacked when young, it never harmed me, I grew into a well-balanced adult.  I believe I
did smack my own children all who have grown up, with children of their own, who in turn have been
smacked.  Can’t you understand that we do not beat our children, we love them dearly.

It will do more harm and put children in distress to have their parents taken from them.

Most good parents smack their children, which is for their own good, most children who have been
smacked grow up to be good citizens.  You can tell I’m not bright but I know how to love my family.

Child abuse is already illegal, so there is no need for new legislation.

Yours sincerely,

Eva Lewis



SUBMISSION FROM JAMES & VERA COWIE

As parents and grandparents we are appalled at the proposals to make it a criminal offence for
parents to smack their children aged under three.

Many a child has been saved from danger by a small tap, when they start to crawl and walk.  Not by
ant stretch of the imagination could this be called violence towards young children.  In fact it is an act
of kindness to ensure, for example, that a child does not go near a fire or a power point.  In any case
legislation protecting children from violent behaviour is already in force.

We are sure that most parents smack their children under the age of three and this is how they learn
at a very early age not to do certain things.  The proposals are completely unworkable and we urge
you to scrap this astonishing intrusion into ordinary family life.

Yours faithfully,

James and Vera Cowie



SUBMISSION FROM PATRICIA BURTON

I am writing to express my disagreement with the proposed legislation.  I would regard myself as a
tolerant and reasonable parent, and have never had to smack my six year old son at any time, as he
has always been a child who would stop any activity when sternly told to do so, and I have been able
to discuss issues and reason with him from a very early age.

However, his younger brother, now three, although brought up in exactly the same environment, has
always been much more adventurous, with a strong tendency to be defiant.  At age two he
persistently climbed up kitchen units and would not stop despite repeated explanations of why this
was dangerous and I finally warned him that I would smack him if he did this again, which I had to do.

He has never done this again, and it is now an effective deterrent in other situations where reasoning
fails, although I have never had to smack him again.  I am very concerned that in future law-abiding
parents would be unable resort to this method of discipline and feel that children’s safety could in
certain situations be put at risk.

Of course I am totally against child abuse, but it is already illegal.  What is the purpose of this
proposed legislation?

Yours faithfully,

Patricia Burton (Mrs)



SUBMISSION FROM HELEN MUIRHEAD

As a parent I am writing to comment on the proposals to ban smacking of children.

I believe that Section 43 of the Criminal Justice Bill should be withdrawn as it criminalises ordinary
parents who are doing their best to raise their children in a secure and loving home.

I and most of my generation were smacked as children and I believe that we had more respect for
authority.  We were taught that there were consequences to pay whereas now, the youth of today
know that the law cannot touch them and now you wan to take discipline away from parents.

I am a parent and have on occasion smacked my children.  If a young child is about to do something
harmful or dangerous then a quick smack is often the most effective method.

The Bill is an excessive intrusion into Scottish family life, and will draw away attention and social
service resources from the cases of real abuse.

Yours faithfully,

Helen Muirhead



SUBMISSION FROM JS MUIRHEAD

As a parent I am writing to comment on the proposals to ban smacking of children under three.

I believe that Section 43 of the Criminal Justice Bill should be withdrawn, as it is unnecessary.  Child
abuse and excessive force is already prohibited under the present law and no new law in necessary.

Under the new proposals one receives a criminal conviction while doing their best to raise their
children in a secure and loving home.  Most ordinary parents have at some time smacked their
children.

The ban on implements also discriminates against some sections of the community, as there are
many parents who choose not to administer discipline with their hands from religious or philosophical
conviction.

The Bill is an excessive intrusion into Scottish family life and will draw away attention and social
service resources from the cases of real abuse.

Yours faithfully,

JS Muirhead



SUBMISSION FROM EUNICE WOOD

I respond to the public consultation and write in reference to the above and proposed legislation to
ban physical punishment of children and especially the smacking of children under three and would
like to make the following points: -

• Firstly child abuse is illegal.  We don’t need new laws to protect our children from that.
• Secondly I was raised in a home and extended family where children were smacked.  No one

appears to be scarred by that.  My family are no different from most ordinary families.
• Thirdly the proposals are basically unworkable and impossible to consistently enforce.

I have worked for 30 years in education from which I have just retired.  Knowing the care and concern
most parents have for their children and the increasing difficulty of maintaining standards of discipline
and safety for their children.  I am opposed to restricting them in their task of child rearing when we
already have adequate measures, if applied, for routing out child abuse.

Yours sincerely,

Eunice Wood



SUBMISSION FROM JOANNE EDGE

Re: Proposed legislation with regard to under 3 yr old smacking.

I write in connection with the above, firstly as a mother and secondly as a lawyer.  As a mother of
three young children I am shocked to say the least about such proposed legislation.  I know from my
own childhood, and I believe I was a good child, but on occasion when words were falling on deaf
ears a short sharp smack on the bottom did the trick.  It taught me the importance of respecting ones
parents and other in authority when discussion and negotiation of time, quite understandably, were
not appropriate.

My own children could not be more loved than any children on earth, they are my life, but on
occasion, and rarely, they do need a smack.  They clearly understand that I discipline them
BECAUSE I love them and care about how they grow up as individuals.  From experience they need
this type of mild discipline from about the age of 2.

As a lawyer I submit that the proposals carry a serious intrusion into family life which is so special and
unique.  I do not feel that it is the legislature’s duty to be intruding in this matter.  Child abuse is
already illegal this is a totally separate issue all together.

Thank you for taking the time to read my letter.

Yours faithfully,

Joanne Edge.



SUBMISSION FROM MRS E NIXON

I write to express to you that it would be a mistake to introduce legislation which would criminalise
parents who smack children under three years.

I am fully behind every legislative attempt to prevent child abuse but there is already legislation in
place to deal with this and the proposal to criminalise parents in this way is not going to solve the
abuse problem.

Children need to be corrected at a very early age because they misbehave at an early age.

As a mother of five children ages 6 years to 22 years I found that if I gave a corrective smack when
needed I didn’t have to smack beyond the age of four or five years.  I simply needed to speak or give
a disapproving look and my children instantly were brought into line.

Out oldest three are all in full-time employment and our 19 year old is a full time retained fireman as
well as holding down a full-time job.  I feel their success was due to them all knowing what was
acceptable and not acceptable behaviour and being taught to respect authority.

I hope this Bill will be dropped.

Yours faithfully,

Mrs E Nixon



SUBMISSION FROM REV IAN WATTS

This proposal is surely unworkable and represents a huge intrusion into ordinary family life.  Most
ordinary parents smack their children gently from time to time, especially to warn or protect a child
from danger.

I myself was born into a family of five sons and we were chastised from time to time but I loved our
mother dearly.  Smacking did us no harm.

in any case child abuse is already illegal and there is therefore no need for new legislation to prevent
cruel or indecent assault on a child.  As a parent myself I am strongly opposed to the proposed law
making the smacking of children under three a criminal offence.

Yours sincerely,

Rev Ian Watts



REV & MRS MACKENZIES

We are deeply concerned at the proposed new legislation which will make it an offence for parents to
smack their children under three, together with the prison penalties for such proposed offences.

We are of course strongly opposed to child abuse, cruelty or exploitation by wicked or unscrupulous
adults for sadistic pleasure or sexual depravity etc.

However, this is markedly different from loving family discipline in a God-fearing, Christian home
where biblical standards of behaviour and conduct are being inculcated from an early age.

Christian parents cannot find themselves being prosecuted for simply doing their duty in training up
their child in the way that he should go.

Surely the present safeguards against parental cruelty towards helpless children are sufficient to meet
any real concerns about their welfare.  If not, we respectfully urge your Committee to look into this
matter to see what improvements may be effected by way of severer penalties for mistreating or
injuring children.

We would urge your Justice Committee not to proceed with this highly contentious proposed
legislation which many would see as state interference within the confines of the family home.

“The rod and reproof give correction but a child left to himself brings his mother to shame”

Yours sincerely,

Ronald & Christina MacKenzie



SUBMISSION FROM DOUGLAD SOMEREST

I am writing to express about the proposal to make the smacking of children under 3 a criminal
offence.  The proposal appals me because it seems contrary to the lessons of daily experience and
common sense.  I was smacked as a child, and never thought for a moment that my parents didn’t
love me.  My wife and I smack our children now, one of whom is under 3, and we find it very effective.
We don’t do it any harder than necessary and the children don’t resent it, as we could very easily
prove.  They are as happy as all the other children at the nursery.  Most parents I know smack their
children, except for a few ‘progressives’, and my experience has been that their children are generally
worse behaved and less happy than others – in fact they are ‘spoilt’.

Sometimes when the children were very small we had to give them an symbolic ‘smack’ just to drive
home that what they were doing was dangerous, going too near to the fire or whatever.  The
smacking of children is part of Christianity, and God ‘smacks’ his children, Hebrews 12:6 ‘Whom the
Lord loveth he chasteneth’.

Given that child crime is such a massive problem at resent, it is foolish to handicap parents who are
trying to bring up their children carefully.  Why send prison to something which is not harmful but is
actually beneficial?  Looking back, I am very glad that my parents smacked me, and tried to stop me
doing the things I was doing.  A huge number of people might have to go to prison.  Assurances that
this is not the intention of the legislation are worthless, because politicians are not judges.  If the law
says that smacking deserves prison, and the sheriff sends me to prison, then it is too late for the
politicians to say ‘we never meant that’.  There are already laws against cruelty to children, let them
be strengthened if they are inadequate.  Smacking children is not cruelty.  My wife and I love our
children far more than any social workers or Dr. Barnardo’s child psychologist does, and it is because
we love them that we smack them.  The very fact that we have the word smacking shows that it is
something different from beating or thrashing.  This has been recognised in Scotland since laws
began.  It is funny that it is only in the last few years that people have realised how ‘evil’ smacking is.
Don’t you think that actually they might be wrong and the rest of the human race right?

Yours sincerely,

Douglas Somerset



SUBMISSION FROM AILSA WARDEN

I am writing regarding the legislation introduced by the Scottish Executive which, if made law, would
make it a criminal offence for parents to smack their own children under the age of three.  Apart from
feeling that the proposals are totally unworkable, I am appalled and outraged that the Executive feel
they have the right to dictate to the people of this country how they should raise their own children.

As a young child I was occasionally smacked when I had done something wrong and while this did me
no harm, I can assure you, it would have done myself and the rest of my family a great deal of harm if
my mother had been put in prison for her actions.

As a parent of two normal, healthy, happy teenagers I would like to add that I also smacked them on
occasion when they were under three after they had been told not to do something but persisted in it
anyway.  From personal experience I found that trying to reason with a misbehaving two-year-old
didn’t normally prove very successful.

Given that most ordinary people do smack their children on occasion by way of reprimand I would
suggest that if the Executive actually have the audacity to vote this legislation through then they had
better prepare in advance and build a prison in every area of every village, town and city in this
country because they would all be filled in no time.

Yours sincerely,

Ailsa Warden



SUBMISSION FROM ALISON MURRAY

I would like to make clear my opinion and deep concerns for the proposal of making it an offence to
smack children under three years of age.  I am totally against this proposal and I feel it would be a
catastrophe if it goes into force.

I realise that we must protect our nation’s children against child abuse, but I don’t feel that a short
sharp smack to warn them of danger or to teach them not to be abusive themselves, e.g. biting, is
child abusive.  Laws are already in place to protect children against child abuse so why do we need
more laws?

I am a mother of three well mannered, respectful, well behaved children who I feel are a real credit to
me.  I don’t have to smack them very much as just the threat teaches them to stop misbehaving.  My
two daughters went through a ‘biting’ stage and it was rectified quickly by a slap on the hand.  Most
parents I know smack their children and I myself was smacked as a child and I certainly don’t feel it
did me any harm.

I also think the proposals are unworkable as our prisons are already at full capacity, where will we
house another 200, 000 parents or so.  Also how can we afford the extra childcare costs while a high
percentage of parents are convicts in jail?!!!  How do you monitor smacking in the homes when there
will be no “signs” of it on the children?  There isn’t now is there?

The bible says we should train our children with the rod.  I think it’s about time our government used
the bible as its ultimate guide on how to run our nation and I’m sure Scotland would be blessed with
prosperity and peace.

Yours sincerely,

Alison Murray



SUBMISSION FROM GRACE CURRY

I am writing to voice my concerns about the proposals to criminalise parents for smacking and
disciplining their children.

Child abuse is already illegal, so there is no need for further legislation.  Such proposals smack of
dictatorship and a gross and insensitive intrusion into normal family life.  Ordinary and non-abusive
parents smack their children in order to discipline them and also to direct them from danger.

I believe such proposals to be unworkable and unmanageable.  I was smacked as a child, and so
were all of us in the family – we came to no harm, but have grown to be good and responsible
members of society.  There would have bee no decorum in the household without the ????? taken.

I have worked for years as a health visitor and have dealt with many cases of child abuse and that is
an entirely different matter altogether.

What is really behind these proposals?

Yours sincerely,

Grace Curry



SUBMISSION FROM DOUGLAS REID

I view with grave disquiet the proposals to extend the present legislation which protects children
against child abuse, by including the smacking of children of 3 years of age and under.

As a parent I have had on different occasion to either restrain or halt the action of the children by a
smack or “tap” as there was insufficient time for a long talk, e.g. fingers in plug sockets, fire, pets
sleeping, running towards road etc.  All of the children (7) are now grown up, without any adverse
effects of the “smacking”.

I myself was treated in a similar fashion by my own parents, and indeed my sister and I would freely
admit that a) I rarely give them any thought and b) I am sure they were a necessary part of my
learning as a child.

Might I also suggest that the policing and working of such a policy, were it to be passed, will be
virtually impossible, and will do immense harm to family relationships should either or indeed both
parents be prosecuted by the courts.

I trust you will take these views into account as you consider your responsibilities towards both
children and their parents, and fairly impart new laws.

Yours sincerely,

Douglas Reid



SUBMISSION FROM MARION MACMILLAN

Please be gracious in considering my objection to the introduction of legislation making it a criminal
offence to smack children under three.

I am a Christian.  I am governed by the word of God (Bible) throughout my life and in all areas of my
life.  The Old Testament Book of Deuteronomy 6:1, I quote “These are the Commandments, Statutes,
Judgements which the Lord God commanded to teach thee.” Verse 2, “Fear the Lord.  Keep
Commandments as I command thee.  Thou and thy sons and thy son’s sons all the days of thy life.”

This is the perspective I am coming from.  New Testament. 3 Timothy 3:16 says “All scripture is given
by inspiration of God and is profitable for reproof, correction, instruction.”  2 Peter 1:20-1 “Holy men of
God spake as they were moved by the Holy Ghost.  The scriptures came to these holy men, inspired,
influenced and assisted by the Holy Ghost.”

These scriptures are the foundation from which I will bring my points

Psalm 127:3: “Children are a heritage of the Lord – a precious gift.”
Titus 2:4: “We are called of God as mothers – to love our children.”
1 Thessalonians 2:7: “As a nursing mother cheriseth her children.”
Colossians 3:21: “Provoke not your children to anger, lest they be discouraged.”

God’s word has clear instruction for training our children.

Proverbs 22:6: “Train up a child in the way he should go – he will not depart from it.”
Proverbs 15:10: “Correction is grievous unto him that forsaketh the way.”
Proverbs 22:15: “Foolishness is bound in the heart of a child but the rod of correction shall

drive it far from him.
Proverbs 13:24: “He that spareth the rod hateth his son but he that loveth his son chastens

him.”
Proverbs 29:15: “The rod and reproof give wisdom.  A child left to himself bringeth his parents

shame.”

God’s instruction from his inspired word.

Hebrews 12:11: “No chastening for the present seemeth to be joyous but grievous.
Nevertheless afterward it yieldeth the peaceable fruit of righteousness unto
them which are exercised .”

Colossians 3:20: “Children obey your parents in all things for this is well pleasing unto the
Lord.”

God fearing, loving parents use physical punishment as a last resort (quotes above show outcome).
Your legislation, for thousands of Christian parents, means obey God’s law and be labelled a criminal.

As a Justice committee consider these words from scripture regarding office.

2 Samuel 22:3: “He that ruleth over men must be just”
Deuteronomy 16:18: “Judges and Officers must honour God by judging the nation with just

judgement.”
Proverbs 8:15-6: “By me Kings reign and Princes decree justice.  By me Princes rule and

Nobles, even all the judges of the earth.”
Psalm 66:7: “God ruleth by his power forever, His eyes behold the Nation let not the

rebellious exalt themselves.”

As parents and now grandparents, blessed with three children and one grandchild, over twenty years
experience caring for other people’s children, 12 years as a registered child minder (honouring our
regions no smacking policy) yet observation and experience all these years, brings me back to the



word of God, foolishness is bound in the heart of a child.  Correction is grievous.  A smack – reproof
brings obedience and children will learn from this experience.  Smacking is a deterrent.  Smacking
establishes authority.  Smacking gains respect for authority.  Smacking protects from danger.
Children – toddlers, learn wisdom and obedience.

Marion MacMillan



SUBMISSION FROM LISA MACDONALD

Like many other parents I am concerned about the proposed legislation to ban the smacking of
children under three.  If this becomes law I believe it will only serve to further erode parental authority
and lead to even more disastrous consequences for our society.  Already we can see the results of
lack of discipline in families and schools; rising crime, truancy, young children who have no respect for
adults or other children, their teachers or their parents.

We already have laws to protect children from abuse and these don’t always work because of lack of
manpower, both in the police and social work services.  Adding such law to the statue books would do
nothing more to help children but it would take up police time, involve already over-stretched social
services and probably result in parents being persecuted for such trivial offences as losing their
temper with a screaming toddler or smacking a child in a moment of stress, say if the child had run off
onto a busy road.  Of course we would all like to be perfect parents, but the truth is that we are not.
Most parents love their children and the last thing they need is an interfering law like this one to set
child against parent and even perhaps parent against parent.

Children need discipline, and it is the responsibility of the parent to discipline their children.  In this
they need the support of the state.  Please don’t allow the family unit to be further undermined in this
way.

Yours sincerely,

Lisa Macdonald



SUBMISSION FROM H JONES

I wish to express my concerns regarding the new legislation regarding the banning of smacking
under-threes.  Whilst I’m opposed to child abuse in any form, I feel that we already have adequate
laws concerning child abuse.

As a child I was smacked and feel the better for it. I also see no wrong in proper disciplining of my
own child.

Every parent should be able to decide for themselves how to deal with their own children, and the
majority would not purposely harm their own loved-ones.

How can you 'explain' to a toddler the dangers of electricity, the road, etc.?  They will remember a
smack on the bottom (not a beating), much more than any words.

I sincerely hope that this proposal goes no further, for I see discipline already fast disappearing in the
young people, which has led to all manner of social problems.

Yours sincerely,
H. Jones



SUBMISSION FROM DR JAMES FINLAYSON

I am a Psychiatrist and General Practitioner.   I was interested in the scientific evidence as to
whether “smacking” caused harm.   I have looked at the medical literature on the subject and
could find no evidence at all that those parents who smacked their children were more likely
to abuse them.   What was very clear was that the vast majority of literature was written by
researchers who disapproved of smacking and wished to show that it was harmful but could,
in my opinion, find no real evidence that this was the case.

I have twenty years experience as a country General Practitioner and as a Psychiatrist and I
myself firmly believe that smacking is not related to child abuse.

I have to confess total amazement that it is proposed that parents who smack their children,
even a gentle tap, they could be sent to prison for six months, if the child is under six months
or if an implement is used.  The vast majority of parents would believe it was appropriate if
their child was for example to touch an electrical point that a smack on the hand be delivered.

I know that you will have received many submissions from professional organisations
concerned with the care of children, who believe that physical chastisement is wrong.   I
would suggest that their ideas are not based on medical evidence but rather on philosophical
objections.  Experts have to be very careful when going against the accumulative wisdom of
mankind.

I can think of the 1950’s when experts told mothers that they should put their babies to sleep
lying on their tummies.   Those experts knew that premature babies who they looked after
could vomit and they were safer if they were nursed on their tummy.  All their reasoning and
understanding lead them to believe that they were giving good advice to change the practice
of mankind in how babies are put to bed.   These experts spoke categorically of the benefits
of putting babies to sleep on their tummies.   This became the practice from the 1950’s until
the 1990’s when it became realised that this practice, which had seemed so sensible was in
fact leading to cot deaths.   The well-meaning advice of experts had lead to the death of many
thousands of babies.

I would caution that something similar could happen now.   The experts in child abuse deal
with a specialised sub-section of society - the poor victims of terrible child abuse. They
extrapolate from terrible and dreadful experience to the whole of society and recommend that
society changes its practice to what they would recommend.  This change would happen
despite their being no proper medical or scientific evidence for it.

I apologise for the length of this submission but hope that it would be of some interest to you
in your deliberations.

I very much hope that you will consider, carefully, before criminalising the normal child rearing
practices of mankind.

James Finlayson



SUBMISSION FROM REV STEPHEN BENDER

I just received notice of this public consultation and fear that I may be too late to offer my own opinion.

I must warmly commend the desire of the Scottish Executive to protect those least able to defend themselves
from physical abuse or harm.  However, I do not believe that the intention to ban parents from smacking their
children up to 3 years old is an appropriate measure.

As any parent will know, there is a world of difference between a little smack administered in loving discipline
and child abuse.  Scientific studies emphasize that the life-long personality of a child is essentially formed by
the age of 5, while some indicate as early as the age of 3.  Thus, it is essential that parents have the freedom to
help mould and shape constructively that infant personality.  You cannot reason logically with a child under the
age of 3; sometimes, the only way that a child can be made aware of harmful traits or activities is by the
administration of a caring smack.

I was smacked on the occasion by my parents as a child up to about the age of 7.  By that time, a basis of
mutual respect had been established in the home which provided the ideal atmosphere for my further growth
and development.

As a parent now myself, I have seen the immense value of a properly administered smack on several
occasions.  One of my sons in his 2nd year had the habit of pulling on things hanging about the house (the cord
of a phone hanging on the wall, a tablecloth, etc.).  The only way that we were able to encourage him to stop
this potentially dangerous habit was by a gentle smack.  I have another son who has a very stubborn streak.
When he gets into a mood, he can easily do something foolish that may cause himself real harm.  We have
tried (and continue to try) any number of techniques to break that potentially harmful behaviour pattern, but a
firm disciplinary smack still remains the most effective method.  Far from alienating us from our son, the end
result is that he often responds by giving us a genuine hug, and a loving relationship between us is then
beautifully restored.  Incidentally, no child properly smacked should ever receive a bruise.  Mine never have!

I believe that the trouble with child abuse is not a matter of further legislation.  I believe it is more a case that the
laws already on the books (and they are more than sufficient) are not always properly administered!

I recognize that there will always be the individual cases where the freedoms given by the law may be abused,
but please do not penalize those caring, responsible, and loving parents who are seeking to rear children with
those character qualities which will best serve themselves and the wider community when they are older.

Sincerely yours,
Rev. Stephen Bender



SUBMISSION FROM GEORGE MCKIM

As Senior Pastor of the Peoples Church, Falkirk and also a concerned parent, I am writing to express
my utter horror of the conviction proposal; to make it a criminal offence for parents to smack children
under three years old.

As a committed Christian and a devoted father of 2 brilliant boys, I believe in the instruction given by
God in His Word on how to bring up children.

I feel this law, if passed will be totally unworkable and could further threaten the continual breakdown
of the family unit and society as a whole.

Most parents have at some point smacked their child/children. I grew up in a home where I was
greatly loved yet warmly corrected by my parents and it gave me a sense of respect for them and
appreciation towards their willingness to discipline when required.

Obviously there is zero tolerance for an abuse towards any child, but at the end of the day if we spare
the rod we spoil the child.

Yours in His Service,

George McKim



SUBMISSION FROM ANDREW BORTHWICK

I write to register my objection to the proposed legislation to outlaw the smacking of children under 3
years, and the use of implements such as slippers or straps.

Firstly, I would like to stress that I am in no way in favour of correcting children by beating or shaking
them, as this leads to injury and is rightly considered child abuse. However, the proposed alteration to
the law disconnects the concept of child abuse from physical injury, and as such this is my primary
objection. For instance, if a parent were to hit a child with a slipper, a light touch results in merely a
sting, and no physical damage. However, the use of the slipper would constitute abuse regardless of
whether or not the child was injured.

Secondly, a sliding scale of punishment is required if correction is to be at all effective. This legislation
removes the top half of the scale, and as such impedes the nurturing of discipline in the young. For
instance with the proposed legislation for the over threes, such a scale might resemble this: the first
port of call could be a reasoned discussion. This could then proceed to a caution, and then to a smack
or grounding. If the child still does not respond, what then? Smack him some more? Vigorous
smacking is dangerously close to beating, and as such not acceptable. A simple spank with a belt or
slipper would obviate the problem, substituting a prolonged smacking session for a short sharp
disciplining action.

Lastly, as concerns the smacking of children under the age of three, I would not condone the use of
implements, naturally. However, there is still a logical requirement for the use of a small cuff on the
bottom or the wrist, as with younger children there is not necessarily the possibility for reasoned
discussion. As such, discipline must first start with a caution, and unfortunately with the young a
nominal physical act is often necessary to get the point across.

I would like to finish off this letter with a short personal testimony. At 22, I am in the unique position of
being young enough to have fresh memories of my childhood, while being aware that within the next
decade I most likely will be starting a family. As such, this issue is of great importance to me. As a
child I was relatively rebellious and aggressive, with a poor performance at school. However, by my
parents responsible actions which combined discipline with love, they helped me calm my aggression
and channel my energies in to responsible pursuits. I am now top of the year and finishing my Masters
in Engineering. I owe this change in no small way to the appropriate use of discipline by my parents
which did involve the belt when deemed appropriate. I can say with certainty that had the proposed
legislation been in place when I was a child, I would not be as successful as I am today. Talking to my
peers, many have related similar experiences, and all are now responsible adults. Thus, I object to the
proposed legislation that would label my upbringing and that of my peers as one of child abuse.

In summary, I believe that the proposed legislation, although rooted in the desire to prevent child
abuse, would impede the proper training of certain problem children. As such, it would be detrimental
to the nation, and would be a betrayal of the needs of the children.

Yours sincerely,

Andrew Borthwick



SUBMISSION FROM LIZ CAMPBELL

As a parent, I am deeply concerned about the proposed legislation which will make it a criminal
offence for parents to smack their children aged under three. My sons are now aged six and eight and
we rarely need to smack them for any misbehaviour but, when they were younger we did, on an odd
occasion, give a small tap to the leg or hand if necessary. This was usually when we had verbally told
them not to do something (eg. go near a fire, touch something hot, etc.) and they were persisting in
disobeying. My experience as a full-time mum at home was that the ages two and three are the times
when there is a phenomenal battle of wills between child and parent - and sometimes a smack is the
only way of teaching "this is wrong" or "this is dangerous".

I am, of course, utterly opposed to any form of violence against children (despite certain campaigners
saying that smacking is "violence"). Civilised people know the difference between a smack and child
abuse. I realise that the Scottish Parliament wishes to catch the real offenders but this new legislation
will not do it. It is impractical and unworkable and will inevitably lead to good parents being
criminalised. Use existing legislation to catch the child abusers or improve it in some other way. Do
not victimise good, loving parents.

Yours sincerely,

Mrs. Liz Campbell



SUBMISSION FROM ANTJE BRAUER-MAXAEIA

As a German and a parent living in the UK, I have been surprised at learning that this country is one
of the few in Europe which still allows children to be physically punished by parents & carers. I am
therefore writing to congratulate you on making Scotland the first region in the UK to protect some
children fully from all corporal punishment.  However, while this goes some way at protecting the
youngest children, the only safe & just way forward is to allow all children equal rights to this
protection.  Age-based protection inevitably sends the message that smacking is ok for all but the
youngest children but this undermines child protection and promotion of positive parenting for older
children.  I strongly believe that corporal punishment in the family is a lesson in bad behaviour which
gives the message that violence is an acceptable form of argument.  Instead we should promote
positive role models and help parents to achieve these.

In Sweden, the first European country to ban physical punishment of ALL children, research has
shown that this has been very successful as it has made violence towards children unacceptable and
successfully promoted positive parenting.  A FULL ban is now in place and working in 9 other
countries, so why not Scotland?

Once again my congratulations on introducing this legislation which is a  step in the right direction.

Yours faithfully

Antje Brauer-Maxaeia



SUBMISSION FROM GEORGE HOSKING

This e-mail is to express support for your proposals to ban smacking of under 3s, and smacking on
the head and with an implement - and the hope that you will not be swayed from your path by those
who would put a parent’s right to smack above a child’s right to protection from harm.

The research evidence is overwhelming that smacking young children, especially those under 3, can
not only harm the child - e.g. causing long-term emotional damage - but is a prime root cause of
anger, aggression and violent behaviour. This may or may not apply to "mild smacks on the leg" - but
the evidence is that too many parents do not understand the word "mild", and their children are the
ones who most need protection.

I work, in prison and in the community, with violent criminals. I have a successful track record of
turning them from violence. Key to this success has been understanding how they became violent in
the first place. Early physical punishment by their parents has been an almost invariable feature of the
paths to violence for these men.

This is the problem in a nutshell. Parents bringing their children up "the best I could" smack their
children - too often, and too hard. They inadvertently teach the use of violence to achieve one’s ends,
and create repressed anger and aggression. These same parents are probably writing to you right
now demanding that you do not interfere with their rights. I say you should give priority to their
children’s rights, and society’s right to be protected from parenting that creates violent adolescents
and violent adults.

There is something missing however. It is not enough to say "don’t". people need to be taught what
does work, in bringing up children without violence. I have three children. I smacked my first two, but
did not smack the third, because in between I (a) learned of the long-term damage from smacking,
and (b) learned alternative strategies. Parents who don’t know (a) and have never learned (b) will
inevitably oppose your "interference". To succeed, we must teach parents the alternatives that work,
and give them support. They are not "bad" parents - just uninformed. All Scottish schools should
teach non-violent parenting. A Canadian schools-based parent training programme called "Roots of
Empathy" is particularly worth looking at.

Finally, it is hugely damaging to infant brains when their parenting lacks empathy and is violent, such
as when they are smacked under the age of 3. The peak age for child abuse in this country is 0-1 yrs
of age - and abuse usually begins with a mild smack. We MUST protect these infants, and it is
marvellous that the Scottish Parliament is taking a lead in this.

George Hosking
Clinical Ciminologist



SUBMISSION FROM JAMES & CAROLYN LANG

We write with regard to the above consultation which we understand closes today.

Our reason for writing concerns that part of the Bill which, if passed, would make it a criminal
offence:-
• For parents to smack a child under the age of three
• For parents to use an implement to smack a child
• For childminders to smack a child outside of the home

We are parents and object to these proposals in the strongest possible terms.

Both myself and my wife are appalled at the heavy handed proposals of the Scottish Executive in
this Bill and consider this a totally unacceptable intrusion of the State into family life. We are
convinced of the rightness of loving discipline and have seen the benefits as we have raised of
our 4 children. When we became parents we thought long and hard about the subject of the
discipline of our children. We were at High School during the years both before and after the
abolition of corporal punishment and saw first hand the deterioration in standards of discipline
which have occurred since. We wanted to raise children who had respect for authority and knew
the boundaries of socially acceptable behaviour so they could take their place in society and
really make a positive contribution.

We became convinced of the need to exercise firm but loving physical discipline with our children
from an early age – yes, well before the age of 3. We are convinced of the need to use a smack
when the circumstances merit, even in the first year of the child’s life. Of course the level of
discipline is in accordance with the age of the child – in the early years we used a tap to protect
the child from danger, and for the child to learn the meaning of the word “no”. It cannot be
construed as “beating” or “abusing” the child to quote the hysterical language of those totally
opposed to physical correction. We also supplement the use of discipline with verbal reproof –
our children are always told why they are being disciplined, and we always hug our children after
they have been disciplined and instructed, to ensure they know how much we love them. They
know that the discipline is for bad behaviour.

The Bill’s selection of the age of 3 seems totally arbitrary and we are horrified at the prospect of
loving parents being criminalised for seeking to raise their children in a loving and responsible
home environment. In fact, it is our experience that the need for a smack reduces markedly after
the age of 3. There is evidence for a very real need to discipline children well before the age of 3.

We also object to the Bill’s proposals concerning the use of implements. The only alternative
would be to use the hand. This could cause more damage to the child than the use of, say a
plastic ruler which we have used. The full force of the parent’s hand (and arm) is worse – the
child’s body could easily be jarred. Using a plastic ruler is far more accurate and restrained – the
smack is limited to a much smaller area. Also, we want our children to associate our hands with
the love and protection they need rather than as objects of punishment. My wife and I also find
that by using an implement, having to actually go and get the ruler removes the possibility of us
lashing out at our children – the use of an implement is far preferable to the use of our hands.
The children associate the implement with the discipline, and often just showing them the
implement is all that is needed to control bad behaviour.

It is our experience that our children have benefited from knowing the rules of our home and they
know they are loved and cherished despite having to occasionally receive discipline.

We really think that these proposals will be totally unworkable by the authorities. How is it that in
the news we regularly hear of some poor child dying at the hand of someone, and it emerges that
the Social Services knew all about the problems and yet did nothing? How can it be expected, in



the supposed hope of protecting children by criminalising parents under this Bill, to make this
work? Surely the authorities will not have the resources to cope with the increased number of
cases this Bill would inevitably raise. There is surely a real danger of creating a culture of
snooping on parents, resulting in investigations for cases where there is no need, and the real
problems of child abuse being allowed to go unchecked.

We understand also that the Bill says that the law as it stands needs clarification on the use of
reasonable punishment and we want to say that we do not believe this to be the case – there is
no legal need to clarify the law. Child abuse is already illegal and abhorrent in all its forms. Why
does the rest of the UK not see the need to introduce such draconian legislation?

We have contact with many other parents in our circle of friends in Scotland (and the rest of the
UK) and can report that the vast majority (and we mean vast) all use physical correction in the
raising of their children. These are not child abusers – they are responsible people who, like us,
are concerned for the wellbeing and love of their families. Under the above Bill’s proposals they
would be made into criminals.

As we review the problems besetting our country in these days we are convinced that our young
people are being failed in many different areas and being allowed to make painful mistakes. We
see all around the results of the breakdown of family values and erosion of respect for authority in
all areas. We are convinced that in the above Bill’s proposals ordinary loving parents, who know
their children best, are in real danger of being criminalised by the intrusion of this heavy handed
legislation.

Please take these comments into consideration in this consultation period.

Yours faithfully

James & Carolyn Lang



SUBMISSION FROM ALASTAIR GORDON

I just wish to comment on the proposed change in law to prohibit the smacking of children under 3 years of
age.

As a child I was smacked as a child from time to time and while I cannot remember it I’m sure that this
applied to me under the age of 3 as well as over it. I am thankful that my parents believed in sensible,
proportionate discipline and I was the beneficiary in the long run. It mean’t that when older, my parents often
just had to raise their voice and discipline was administered. I never felt that they didn’t love me, or that they
were being cruel. Rather I know it was because they loved me.

I am not a parent myself as yet, but were my wife and I to have children, as we hope to in due course, we
believe that it is right and necessary to administer proportionate smacking to teach right from wrong and to
prevent children bringing greater harm to themselves and possibly to others. [e.g. to prevent them or warn
them of  the danger of running across a road where there is  the danger of being struck down.] Most parents
smack their children, or at least used to. While there are cases of abuse, I think society is actually going to
the opposite extreme in thinking that children can be disciplined simply by words. Experience shows they
cannot.

Child abuse is already illegal hence I see no need for any further legislation.

Yours sincerely,

Alastair Gordon.
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SUBMISSION FROM SAVE THE CHILDREN

1. Introduction

Save the Children is pleased to provide written evidence on the Criminal Justice (Scotland)
Bill. As an international children’s rights organisation working in 70 countries across the world
we draw on extensive experience working directly with children, young people and their
families. Our activities are informed by  listening to children’s views on all issues that concern
them. All our work is guided by the UN Convention on the Rights of the Child to which the UK
Government is a signatory.

We would urge the Justice Committee to ensure that the Bill, in all aspects that affect
children under the age of 18, meets the standards of the UN Convention. The articles
which are particularly relevant for both youth justice and physical punishment  of children are:

Article 3 which states that the best interests of the child should be paramount
Article 12 which states that children’s views should be taken into account in all matters that
affect them
Article 19 which requires all governments to protect children from ‘all forms of physical and
mental violence’ whilst in the care of the parents or others
Articles 37 which gives children legal rights to appropriate treatment, separation from
detained adults, contact with family and access to legal and other assistance
Article 40 on the administration of juvenile justice which includes the principle that recourse
to judicial proceedings and institutional placements should be avoided wherever possible.

In addition  we would  the draw the Committee's attention to the United Nations Standard
Minimum Rules of the Administration of Juvenile Justice ( The Beijing Rules, 1985)
which for example states that ’the placement of a juvenile in an institution shall always be a
disposition of last resort and for the minimum necessary period’ (19.1)

In this submission we will focus primarily on Part 7: Children (section 43 to 44) which aims
to clarify the law in relation to the physical punishment of children under the age of 16 and the
introduction of the power to establish youth crime feasibility pilot schemes for 16 and 17 year
olds. We will also refer to Part 2: Victims Statements and Part 4: Remand and committal
of children and young persons.

2.  Part 7: Physical punishment of children

Save the Children supports the Bill’s proposal to ban the hitting of children under 3 but
believes that this protection should be extended to all children, regardless of age by
the removal of the out of date defence of ‘reasonable chastisement’.

Save the Children wholly supports the Bill’s proposals on blows to the head, shaking
and using implements.

Save the Children supports the Bill’s proposal to not introduce ‘any new investigation
and enforcement regime’ with potential cases of assault to be dealt with as present.

Save the Children supports the Bill’s proposal to ensure that regulation on physical
punishment is extended to all childminders and non-publicly funded pre-school
centres.

Save the Children believes that babysitters and nannies working in the child’s home
should not use physical punishment.

Save the Children considers that the Scottish Executive has taken a brave and commendable
position in proposing the provisions of the bill on physical punishment. We believe that the
Scottish Executive has responded positively to the responses received to its consultation on
physical punishment in 2000. The Bill goes some way towards ensuring that children are
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better protected and that they are given a clear and consistent message about the
inappropriateness of using violence to solve problems.

Save the Children urges the Scottish Parliament to go further and ensure that children’s
human rights are fully protected. To achieve this, the out of date defence of ‘reasonable
chastisement’ must be removed.  We believe that children require the same protection
under the laws of assault as adults; no more, no less. Currently this is not the case.
Children are the smallest and most vulnerable members of our society yet our laws do not
fully protect them. As adults we need to ensure that children are safe from harm and grow up
in a society that respects their entitlement to human rights. We have come a long way since
domestic abuse was regarded as a private matter; we need now to move forward to ensure
that children too have the same protection as all adults.

Save the Children is not alone in proposing a ban on physical punishment. We are a leading
member of the Children are unbeatable! Alliance which has 300 members in the UK and over
70 in Scotland. The major children’s organisations are all active members as are leading
professional organisations. Internationally we are members of the Global Initiative to End All
Corporal Punishment of Children which has the support of the United Nations High
Commissioner for Human Rights, Mary Robinson, members of the Committee on the Rights
of the Child, UNICEF and UNESCO. We support wholeheartedly the submission that the
Justice Committee has received from Children are unbeatable and to which we have
substantially contributed.

Four key areas inform our views as an organisation:
• The principles of children’s human rights as outlined in the UN Convention and other

human rights instruments and legislation such as the Human Rights Act
• The positive experience and change in attitude of other countries which have already

banned the hitting of children
• The evidence of both Save the Children's and others experience and research
• The views of children themselves

Children’s human rights
In 1995, the international monitoring body of the UNCRC, the committee on the Rights of the
Child, formally recommended that the UK Government ban all corporal punishment. The UN
Committee will be considering the Second UK Government report during the next year as well
as taking evidence from NGOs. The UK is undoubtedly likely to be criticised again on its
second report. A ban on hitting children under three would only go part of the way towards
responding to the anticipated critical view of the UN Committee.

International experience
Nine other countries across Europe have now abolished the use of physical punishment in the
home. These include Austria, Germany, Norway and Sweden. In Sweden where corporal
punishment was banned 20 years ago, the evidence shows that there has been no  increase
in the prosecution of parents for trivial smacking. We would expect that this would also be
the case in Scotland.

There has also been a major shift in public attitudes in Sweden with the vast majority of those
under the age of 35 supporting a ban. 89% of the total population now do not believe that
hitting children works. We would also see the new Bill as providing a major impetus to a
change in public attitudes- educative rather than punitive.

Evidence and experience
Our organisation, along with the other members of the Children are unbeatable! Alliance
works with thousands of children and parents every year. We know from our experience that
parents do not like ‘smacking’ their children. Most parents welcome alternatives (and  use
alternatives regularly) but in stressful and pressurised situations they can resort to hitting their
children. In some circumstances this leads to serious physical abuse. We believe that there
needs to be a major public information campaign as well as a wide availability of
support for parents to complement the proposed legislative changes. This dual
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approach has been taken in all countries which have banned physical punishment.
This is most notable in Germany where a ban was recently implemented.

The majority of children in Scotland and the UK generally experience being hit at a very
young age. The proposals for protecting children under 3 are therefore a welcome
acknowledgement of children’s vulnerability at this important developmental stage in their
lives.  It is recognised within the child development field that children learn to imitate adults’
behaviour from even the earliest days following birth. The enlightened position of a ban for
under threes needs to extend to all children and young people. A partial ban will send out
confused messages to parents and most importantly to children. It is impossible to
regard a situation where a child can be hit on their third birthday as just, appropriate or
constructive.

Children’s views
The Scottish Parliament and Scottish Executive have  consistently demonstrated their
commitment to listening to children and young people. This is to be applauded. The area of
physical punishment should not be an exception. Our experience is that young people  bring
thoughtful insights and sensible suggestions to the complex debate on physical punishment.
Save the Children believes that children’s views should therefore significantly influence the
principles of the Bill.

Children  have strong views on the appropriateness of physical punishment. A survey of 1300
children across Scotland carried out by Save the Children found that children were
overwhelmingly opposed to being hit by adults – 94% of children surveyed believed that
are other ways of disciplining children and would prefer adults to use alternatives to
hitting. They firmly believed it sets a very bad example to children by teaching them that the
use of violence is an acceptable way to respond. Three quarters of children believed it is
absolutely wrong for wrong for a parent or other adult ever to hit a child. The children
who took part in the survey were between 6 and 17 years and would not be themselves
protected by the current legislative proposals.

The findings of the survey showed that;

• Children feel confused because the same parents and other adults who tell them
hitting is wrong, use hitting themselves

• Children view hitting as a spontaneous response to an adult’s stress, anger or
frustration, rather than a reasonable act

• Children are concerned about the power exerted by an adult, given the difference in
size, and worry that physical punishment could result in a range of injuries, from
bruising to broken bones and brain damage

 ( It Doesn’t Sort Anything, Save the Children, 2002)

3. Part 7: Youth Crime Pilot Study

Save the Children welcomes the Bill provision enabling a pilot study to be established
diverting 16 and 17 year olds away from the adult criminal justice system to the
children’s hearings system.

We believe that it is more appropriate that young people under the age of 18 are dealt with by
the juvenile justice system. This would bring Scotland alongside other European countries
which have a higher age of entry into adult judicial systems. It would also be in line with
Article 40 of the UN Convention -’recourse to judicial proceedings and institutional
proceedings should be avoided wherever possible and appropriate’ and the Beijing Rules.
The gap in appropriate provision for this age group is one which we hope this part of the Bill
will begin to rectify.

4. Part 2: Victims Statements
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Save the Children would wish to see the age limit lowered for victim statements.
Paragraph 64 indicates that the right of children to make a victim statement will pass to the
primary carer in the case of a child under 14. We would urge consideration of lowering this
age in line with other ages of capacity . However we would emphasise that any child or young
person under the age of 18 making a witness statement should have full access to expert
advice and support.

5. Part 4: Remand and committal of children and young persons

Save the Children supports the principle  that a young person under 16 with an unruly
certificate  should not be placed in an adult prison or young offender institution.
However we are concerned that there are not currently enough local authority secure
accommodation placements. There is therefore  a significant possibility that this option will not
be open to the courts and that young offenders will be remanded to young  offender
institutions and in some cases adult prisons. This contravenes the principles of the UN
Convention and is not in the best interests of the young person.

ADDITIONAL DOCUMENTS AVAILABLE FROM CLERK ON REQUEST

We Can Work it Out: Parenting with confidence.

A Generation Without Smacking: The impact of Sweden’s ban on physical punishment.

“It Doesn’t Sort Anything!”: A report on the views of children and young people about the use
of physical punishment.



SUBMISSION FROM JUSTICE FOR VICTIMS (SCOTLAND)

Thank you for your letter of the 26th of March 2002, inviting Justice for Victims (Scotland) to comment on
the Criminal Justice (Scotland) Bill for Justice Committee 1.

Having read through the Criminal Justice (Scotland) Bill several times on the internet, I can assure you
our statement to Justice one Committee will be short and to the point, as our concern is for innocent
victims of crime within the Judicial System of Scotland. As innocent victims of violent offenders we can
only trust Justice Committee 1 will treat our justifiable concerns with the respect and dignity that so far
has been denied us by all Criminal Justice Departments in Scotland. Bearing this fact in mind we would
be most grateful if Justice Committee 1 would take into account we have no legal advisers to assist us
preparing this submission, nor do we have eloquent words to convey the trauma inflicted on us at the
hands of the convicted offenders and Criminal Justice System that we had no choice but to put our trust
in, but then that is why it is called the Criminal Justice System and not Innocent Victims of Crime Justice
System.

Risk Assessment of convicted Murderers is great concern to all innocent murdered victims families, as
there is no accountability within the judicial system when an offenders re-offends.
Victims impact statements is a right we as an organisation have long campaigned for. Given the trauma
inflicted on innocent murdered victims families by the violent offender, we trust the committee will fully
support given innocent murdered victims families the opportunity to put before the court the effect of
having a much loved and deeply missed member of their family murdered has had on the victims family.
Convicted murderers released on license - All Murdered victims families must be given the legal right to
be informed when the offenders is to go before a parole board tribunal, with a view to allowing families of
innocent murdered victims the legal right to give their evidence in person as such tribunals, if they so
wish. The innocent murdered victims families should also have access to all documents submitted to the
parole board of Scotland before the date of such parole board tribunals, which will enable innocent
murdered victims families to give a fully informed statement at parole board tribunals. If an innocent
murdered victim’s family do not wish to attend a parole board tribunal in person they must have the legal
right to appoint some of their choice to represent them at parole board tribunals.

Innocent murdered victims families must have the legal right to be given access to any conditions
attached to a convicted murderer who has been granted bail. The families of innocent murdered victims
must informed if the convicted murderer is recalled for breaching any conditions of their release on life
licence. In other words we would like the same legal rights as the convicted murderer.

Grants to local authorities for Social Work Department to assist the convicted murderer on release - We
are painfully aware that the social work department has an legal duty to the convicted murderer from the
moment they are charged to they go to their grave. We would be most grateful if Justice Committee 1
would consider extending this legal remit of the social work department to all innocent victims of serious
violent the sexual victims of crime in Scotland. Someone within the justice system must take a stand for
innocent victims of crime in Scotland, as innocent murdered victims families we challenge Justice
Committee 1 to take that stand.

Disqualification from jury service. No-one who has been convicted of an offence should be allowed to on
juries, as this would undermine any confidence the general law abiding public may have in the Scottish
Judicial System.

All of the above applies to convicted violent and sexual offenders who have been committed to a state
hospital as they have been found unfit to plea, through under the mental heath act.

We would be very grateful if Committee 1 would confirm the receipt of the submission for our records.

Yours Sincerely

Mrs Margaret Watson, Co-ordinator of Justice for Victims (Scotland)



SUBMISSION FROM THE PAROLE BOARD FOR SCOLAND
_____

The Chairman of the Board, Dr McManus, has asked me to thank you for your letter of 26 March
Inviting the submission of written evidence regarding the general principles of the Bill.

I can confirm that the Board has been consulted about the particular provisions of the Bill which would
directly affect the operation of the Board and that the members are in agreement with these proposed
changes.  The members particularly welcome the proposed ending of Ministerial discretion in cases of
sentences of ten years and over, which became manifestly anomalous after the introduction of the
Convention Rights Compliance Act 2001.  The proposed amendments to sections 16 and 17 of the
Prisoners and Criminal Proceedings (Scotland) Act 1993 which are outlined at section 32 of the Bill
should serve to make matters easier for judges throughout the land.

The Board has given consideration to the issue of victim involvement in its decision-making at two of
its recent General Purposes Meetings.  While in principle the members strongly favour appropriate
victim involvement, they were concerned that routinely seeking victims’ views after the passage of
time involved before an offender is considered for Parole might simply serve to remind victims of
events for which they have found closure.  They were also concerned that the process might create
unrealistic expectations among victims.  The Board’s main concern is with predicting how the offender
might behave in the community if released.  The provisions of the Bill ensure that only those victims
who have indicated a desire to be informed of release decisions will be notified and impose a duty on
Ministers to provide full information to such victims about the role and working of the Board.  The
members consider that these provisions provide adequate protection to victims and ensure that their
participation will not be a further burden imposed on them.

The Board gave its views on electronic monitoring (now called “remote monitoring” in the Bill) in a
previous consultation exercise.  It was not thought a useful additional power for parole licensees – if
the Board felt that there was a need for such a measure on release, it would normally indicate a level
of risk which would preclude the grant of parole in the first place.  However, such monitoring may
indeed be a useful addition to a non-parole licence in some cases and it is welcomed as such.  It may
be that thought should also be given to introducing a power to attach drug treatment and testing
conditions as part of licences?

The Board also provided its views on the Risk Management Authority and the order for Lifelong
Restriction in response to consultation on the MacLean Committee Report.  In principle, the members
see the creation of such a disposal as a potentially useful addition to the powers of the High Court, but
only, as MacLean identified, for a very small number of cases in each year.  The Board would hope,
therefore, that the legislation will make clear that such orders should only be imposed in cases
identified as posing a very high risk of serious re-offending.  The Board is aware from its experience
with psychological risk assessments that a judgement of high risk is reached in many cases due to the
static factors identified (in mostly North American) studies as constituting such a level of risk.  In the
immediate aftermath of offence and conviction, when the proposed risk assessment process will be
undertaken, there will have been little chance for any dynamic factors to have had any influence.  The
very nature of the crime for which the offender has been convicted will probably demonstrate actual
high risk in the recent past.  It will thus be difficult for the person charged with risk assessment to
reach any conclusion other than that the convicted person poses a high risk.  Accordingly, the Board
considers that Clause 210C (2) should be amended to make provision for a broader range of levels of
assessment of  risk.  Equally, the assessor should be invited to provide an assessment of the likely
effects of dynamic factors and of the time necessary for such factors to impact on the risk level so that
the sentencing court can decide whether an indeterminate sentence is absolutely required or whether
a determinate sentence might provide appropriate public protection.  In principle, indeterminate
sentences are incompatible with proportionality save in the most extreme circumstances.  The
Legislation should make this clear.

The Board would also like to add some brief practical observations at this stage about the procedures
for undertaking risk assessments.  It is aware from its own experience that there appears to be an
acute shortage of suitably qualified clinical and forensic psychologists in Scotland.  Any significant
increase in demand for their services might thus prove difficult to satisfy in the short to medium term.
No doubt this is an issue which the Risk Management Authority will address, though this will inevitably
take time.  The process of risk assessment will take place before sentencing, thus making it part of



our adversarial criminal process.  The Defence will thus almost always wish to commission its own
report, thereby increasing demand for qualified practitioners.  Judges are well used to deciding
between conflicting professional witnesses and will no doubt quickly gain further expertise in the area
of forensic psychology.  There may, however, be problems in the court appointed assessor securing
the co-operation of the person undergoing assessment, which might limit the utility of reports
produced.  There may also be problems in carrying out such assessments properly if the place to
which the person is remanded is a penal establishment.  Clearly there should be a need for secure
remand facilities in such cases, but a traditional prison environment is not normally conducive to the
best clinical assessments.

The Board welcomes the proposed Risk Management Authority (RMA) and the broad remit provided
for it in the Bill.  This makes clear that the intention is not simply to detain people identified as posing
a high risk and do nothing about the risk.  The RMA has the appropriate powers and the legal
obligation to ensure that all positive steps are taken to reduce the risk posed and to provide for its
proper management, whether the person is in custody or in the community.  The Board itself would
hope to benefit from the work carried out by the RMA and looks froward to a fruitful co-operation in
achieving our shared objective of community protection.

Subject to the above observations, the Parole Board welcomes this Bill and considers that it will
improve the functioning of the criminal justice system in Scotland.

Yours sincerely

Hugh P Boyle
Secretary to the Board



SUBMISSION FROM CoSLA

1. INTRODUCTION

1.1 Part of my role as Social Neighbourhoods National Co-ordinator is to audit the policy and
procedures of local authorities with regard to tackling anti-social behaviour (ASB), integral to this
is identifying obstacles preventing ASB being tackled effectively and the potential for
improvement.

1.2 From my audit visits, and from discussions with the Anti-Social Behaviour Officers Forum
(ASBOF) - a group of practitioners, and also from discussion with tenants and residents’ groups
the following key areas of concern have emerged. .

2. PRIORITIES FOR ACTION

These are the five areas which need to be addressed if local authorities, who are in the main
developing robust procedures, are to be wholly effective in tackling ASB.

• Working with the police, especially data protection and information sharing.
• Legal issues - sheriffs, courts, PFs
• Tackling disorder amongst under-16s  - lack of effective and speedy mechanisms.
• Issues around drugs
• Victim and witness support

This note concentrates on issues pertaining to information sharing and data protection and
witness protection.

3. EFFECTIVE WORKING WITH THE POLICE

3.1 Tenant/resident expectations mean there needs to be positive proactive working between
local authorities and the police regarding ASB.  Joint working is very variable across the country
often relying on the relationships between individual police and housing officers.  Police priorities
often don’t allow for a comprehensive and consistent approach to ASB and police
culture/hierarchies may hinder joint approaches.  Problem solving policing partnerships currently
being promoted in some areas should prove a model for improved local authority/police
partnership working and the results from these, when evaluated, should show the potential for
joint working.

3.2 Data protection and information sharing.  This issue has consistently been identified in
the audits as a major stumbling block to effective joint working.

3.3 From the audit and from discussions at ASBOF it is clear there is a wide variation in
access to information and co-operation between police and local authorities.  Many have good
informal links and 2 way exchange of information as a result, but to a greater or lesser extent all
experience data protection constraints.  All practitioners reported that they gained significant
information as a result of positive informal relationships between individual housing officers and
police officers but this could be frustrating as it is sometimes difficult to utilise information
informally come by.

3.4 All authorities have formal data sharing protocols with the police.  Within these some
have additional protocols to facilitate speedy exchange of information on drugs convictions and
charges.  Virtually all practitioners feel that these protocols act as unreasonable constraints on
the sharing of information and can hinder effective action on ASB.  Narrow interpretation of data



protection by data protection officers hinders action to address ASB and engenders excessive
caution in the Police. Such commonly used phrases as "advice given to both parties" does not
help when court action is being contemplated.  Authorities with specialist teams fare somewhat
better but even with these there are constraints.  C&D Act 1998 Section 115 (1) "Any person who,
apart from this subsections, would not have power to disclose information -(a) to a relevant
authority, or (b) to a person acting on behalf of such an authority, shall have the power to do so in
any case where the disclosure is necessary or expedient for the purposes of any provision of this
Act"  should have made information exchange easier but has in practice limited it.

3.5 It is clear from discussions with the police (at training sessions at Tulliallan and also
through operational work) that widespread confusion exists about sharing information.  There are
differences between Forces and sometimes between officers in the same Force as to what can
and cannot be relayed.  Because of this confusion it is often easiest to withhold information ie err
on the side of extreme caution.  There are also significant differences of opinion about how
much/what kind of information can be revealed at different stages ie before charge, after charge
but before conviction etc.

3.6 Local Authority staff in England report that information on exchange of information has
been facilitated by Section 17 of the Crime and Disorder Act 1998, which does not apply in
Scotland. This section confers a power  to permit/require disclosure under an "umbrella" clause :-

"Duty to consider crime and disorder implications

17 (1) Without prejudice to any other obligation imposed on it, it shall be the duty
of each authority to which this section applies to exercise its various functions
with due regard to the likely effect of the exercise of those functions on, and the
need to do all that it reasonably can to prevent, crime and disorder in its area.

(2) This section applies to a local authority, a joint authority, a police authority, a
National Park authority and the Broads Authority.

(3) In this section -

"local authority" means a local authority within the meaning given by section
270(1) of the Local Government Act 1972 or the Common Council of the City of
London.

"joint authority" has the same meaning as in the Local Government Act1985.

"National Park authority" means an authority established under section 63 of the
Environment Act 1995."

3.7 Information exchange between local authorities and the police is difficult enough but not
as difficult as for RSLs.  In view of the likelihood of wholescale stock transfers this issue needs to
be addressed.  It is becoming of increasing concern to housing associations especially when
seeking to apply for ASBOs through local authorities and being required to provide robust
evidence before an application can be considered

4 WITNESS SUPPORT AND PROTECTION

This is an issue for most local authorities in tackling anti social behaviour

5. CONCLUSION



Data sharing constraints hamper agencies in utilising legislation designed to assist in combating
ASB and disorder and frustrate many of those involved.  Resolution or amelioration of this
problem should result in more robust and speedy responses leading to more effective joint
working and safer and more secure communities.

Similarly it is necessary for local authorities to be able to reassure residents and tenants that they
will not be subject to intimidation and reprisals in order to pursue anti social behaviour with the
support and confidence of the community. I am aware that there is considerable work being
undertaken in relation to supporting and protecting witnesses in relation to Criminal actions but it
is equally important in the context of Civil actions

6. SUGGESTIONS FOR INCLUSION IN THE BILL

• Incorporate Section 17 from the Crime and Disorder Act into this Act
• Introduce similar clauses to those which appear in the Criminal Justice and Police Act

2001 (England and Wales) at Sections 39 – 41 on the intimidation of witnesses in the
Civil Courts

Diane James
Sociable Neighbourhoods National Co-ordinator



SUBMISSION FROM DISTRICT COURTS ASSOCIATION

CRIMINAL JUSTICE (SCOTLAND) BILL

The District Courts Association would wish to make the following comments on the Criminal Justice
(Scotland) Bill as it was introduced to Parliament on 26 March 2002.

Part 1  -  Protection of the Public at Large

No comment.  This part of the Act does not impact on the work of the District Court.

Part 2  -  Victims Rights

The Bill ought to expressly state who will require to obtain these statements, as it would seem
inappropriate for the police to do so and it ought to be either the Procurator Fiscal’s Victim Liaison
Officer or a court officer designated with that function.

Concern is expressed about what would happen where the accused negotiates a plea where certain
charges or parts of charges are deleted.  The victim statements may allude to the whole matter and
therefore the Procurator Fiscal may be unable to submit this to the court.  There may require to be an
amendment to the Bill to enable the sentence to take “appropriate regard” to the victims statement or
for the Procurator Fiscal to ‘amend’ the statement accordingly.

Part 3  -  Sexual Offences etc

The Association do not wish to comment on this section.

Part 4  -  Prisoners etc

The Association do not wish to comment on this section.

Part 5 – Drugs Court

The concept of Drugs Courts appears to be well received in the pilot area and justices would welcome
resources to enable them to form a similar monitoring court within the District Court system.
Alternatively, the power to remit cases which are identified or suitable after a written Social Enquiry
Report is obtained to a central Drugs Court within each sheriff court area.

Part 6 – Non Custodial Punishments

The Association would have no comment on paragraphs 36 to 41, however, in respect of paragraph
42 the Association welcomes the extension of the Supervised Attendance Order scheme to include
those aged between 16 and 18 and note that this will remain a discretionary alternative.  However, the
Association is disappointed to note that the proposal to reduce the period of imprisonment from 60
days to 20 days for the District Court is included.  This proposal does not take cognisance of the fact
that the High Court have viewed a breach of Supervised Attendance Order as a further offence,
thereby making it equal in both Summary Court jurisdiction nor if the fact that a person may breach a
Supervised Attendance Order or Orders more than once, thereby leaving the court with further limited
discretion on the disposal of the case at that time.

The Association would also propose that the courts be given power to re-impose the fine should the
financial circumstances of the offender alter in such a way that he is in a position to pay the fine or
appropriate portion thereof at the time the breach is being considered by the court.

The Association would further propose that the District Court be given the power to impose a
Supervised Attendance Order in a sentence of first disposal and not only in default of payment of a
fine.



Part 7  -  Children

Paragraph 43 of part 7 is a policy issue for Parliament and the Association do not wish to comment
thereon.

In respect of paragraph 44, the Association are concerned that there may be a lack of facilities within
the Children’s Hearing System for 16 and 17 year olds who may be in custody.  A suggestion has
been made that funds may be made available to pilot a “youth” or “juvenile” court within the
jurisdiction of the District Court.

Part 8  -  Evidential, Jurisdictional and Procedural Matters

The Association welcome the proposed amendments to current procedures as they are not
controversial and will only enhance the efficiency of the court.

Part 9  -  Bribery and Corruption

The Association have no comment.

Part 10  -  Criminal Records

The Association have no comment.

Part 11  -  Local Authority Functions

The Association have no comment.

Part 12  -  Miscellaneous and General

The Association would wish to comment on paragraph 61 only.

- Powers for Police Support Staff

The executive have been considering how a number of roles currently carried out
by a mixture of Police Officers, Prison Officers and civilian support staff might be
carried out more efficiently.

Jim Wallace, Deputy First Minister, announced on 21 January 2002 that the
transportation and handling of prisoners between prisons, between courts and
prisons, and between courts would be contracted out in a similar manner to the
position currently in place in England and Wales.  The Scottish Prison Service is
in the process of drafting a business plan and is consulting with the District
Courts in respect of their perceived needs.

It was felt this may lead to a lack of security in the courts as the security firms will
not be at any court unless there are custodial matters, and it was feared local
authorities may have to consider employing court officers.

This has been addressed in the white paper by a proposal that Chief Constables
would be given the power to employ civilian staff to carry out the function of court
security officers.

These officers would be given the power to search prisoners and visitors, power
to fingerprint and photograph prisoners and the power to restrain using minimum
force, including handcuffs.  As the current position involving police officers will be
significantly changed by the contracting out of prisoner escorting, this proposal
would be welcome as it would avoid the local authority having to employ a court
officer who would have no power to arrest or detain any troublemakers in the
court.



Courts which currently enjoy the presence of police officers may feel this could
result in a reduction in security whilst those courts which currently have no police
presence will see this as an improvement to the current security arrangements.

The aim of the Association would be to have police officers in every court failing
which the presence of fully qualified and expertly trained security officers with the
powers proposed in the paper.

If you wish expansion or clarification on any of the comments contained within this submission please
contact:

Phyllis Hands



SUBMISSION FROM SCOTTISH COUNCIL ON DEAFNESS

Criminal Justice (Scotland) Bill

Thank you for your letter of 26th March 2002, inviting the Scottish Council on Deafness to make a
submission to the Scottish Parliament regarding the above mentioned bill.

Scottish Council on Deafness (SCoD) is the national co-ordinating body for voluntary and statutory
organisations which cater for a wide range of needs of Deaf, Deafened, deafblind and hard of hearing
people, their families and carers and professionals working with them.  One of the SCoD’s aims and
objectives is to improve the quality of life of all deaf and deafblind people in Scotland.

For brevity’s sake, we use the term “deaf people” to include “Deaf, deafened, deafblind and hard of
hearing people”.

The Scottish Association of Sign Language Interpreters (SASLI) set up a training strategy group to
look at ways how deaf people’s linguistic access can be improved.  This group comprised Dr Mary
Brennan (Reader, Faculty of Education, University of Edinburgh), Liz Scott Gibson (Convener,
Scottish Council on Deafness), Andy Irvine (formerly Scottish Development Officer, Council for
Advancement of Communication with Deaf People) and Doreen Mair (SASLI).  They have produced a
document “Creating Linguistic Access for Deaf and Deafblind People: A Strategy for Scotland” which
will shortly be printed.  In this document, they referred to deaf people’s problems of accessing the
justice system.  Below is the excerpt from this document:

The Justice System

Research into deaf people’s experience of the justice system in Scotland and in the UK suggests that
deaf people are regularly denied full access to the justice system. The Access to Justice for Deaf
People project (Brennan and Brown, 1997), conducted by a team at the University of Durham,
England, observed a wide range of court cases throughout the UK. In Scotland, the main observations
were carried out within Sheriff Courts, although some were also undertaken within the High Court.
Although the Crown Office has an agreement with the Scottish Association of Sign Language
Interpreters (SASLI) that only fully trained and qualified BSL/English interpreters will interpret in court,
the research team observed individuals without an interpreting qualification interpreting in court. They
also noted that in many cases a single interpreter was used, rather than a team of two. This meant
that there was no monitoring of quality and accuracy and no support systems in place. Where teams
(including teams of two) operate, the second interpreter usually takes on a monitoring and support
role, so that if any information is inadvertently missed or an inaccuracy included, these errors can be
repaired quite quickly. Obviously this is particularly important in legal situations, especially as there is
currently no requirement to videotape any of the legal proceedings involving the use of BSL.

The detailed analysis of the courtroom interactions undertaken by the Durham team also revealed that
there were at times differences between the original message, e.g. a comment by the sheriff, and
what was conveyed by the interpreter. Such differences have the potential to skew the interactions
and could ultimately lead to miscarriages of justice. Such differences may be due to lack of training,
lack of support or inefficient monitoring systems.

The research also revealed that other professionals, particularly social workers, were often asked to
interpret in police stations, even though they had no training in interpreting. Indeed, it seems that deaf
people are often cautioned without the presence of an interpreter and in some cases, police officers
felt it appropriate to conduct interviews without an interpreter present. Sometimes this was because
the deaf person used some English and the police officers wrongly inferred that they could therefore
hear English. In other cases, this was because of the time involved in locating an interpreter willing
and able to undertake the task or the expenditure involved in employing interpreters.

Despite the publicity given to this research and the interest taken in the work by legal officers within
Scotland, there is ongoing evidence that linguistic access remains inadequate. The following
observations were made earlier this year by one of the few experienced legal interpreters in Scotland:



“Although there is some increased awareness and a willingness to carry out appropriate procedures,
legal personnel and police officers still often operate outside existing guidelines. Recently I was asked
to interpret in a police station for an interview between the police and an accused Deaf person. The
police officer suggested that it would be inappropriate for them to use the same interpreter for the
interviews with witnesses and the accused. I agreed. However, the police officer then went on to
suggest that another police officer with Stage One in BSL should act as interpreter for the witness
interviews. There seemed to be no awareness of the inappropriateness of a police officer taking on
such a role and no recognition that Stage One represents a very low level of BSL skill. A less
experienced interpreter, or a non-qualified person acting as an interpreter might well have accepted
this course of action. As is almost always the case, none of the Deaf people involved had any say in
who should act as interpreter.”  Brenda Mackay, Former Research Associate, Access to Justice for
Deaf People Project, Durham; Currently Research Associate. Legal Interpreting Project, Heriot-Watt
University

Throughout the period of court observations involving deaf people, the Durham team did not see the
use of lipspeakers. Recent information from interpreters suggest that they are sometimes asked to
provide an interpreting service when what is required is a lipspeaking service or a speech to text
service. Unfortunately, the courts are not aware that the choice of professional support will depend
upon the deaf person’s preferred language.

Deaf people’s experience of prison is all too often one of additional isolation and exclusion. Deaf
people report that interpreters are rarely used, even for formal reviews and parole boards. Ordinary
interactions are difficult unless fellow prisoners or prison officers make some efforts to learn sign
language. Little effort is made to enable access through visual English, e.g. through using subtitled TV
and video or making use of text telephones. Thus while other prisoners can take advantage of contact
with the outside world through telephone conversation, the Deaf prisoner is denied such opportunities
(Brennan and Brown, 1997*).

As with other areas, the key problem faced by deaf people within the justice system is one of linguistic
access. The lack of access means that there is potential for a miscarriage of justice to occur. The
situation could be improved considerably by ensuring that all concerned are given appropriate
training. This means ensuring that only trained qualified interpreters and lipspeakers are used in
police stations and courts of law and for consultations between lawyers and deaf accused or lawyers
and deaf witnesses. Additional legal training is required for the professionals concerned. While current
initiatives by the Crown Office and SASLI are helpful, they cannot deal with the underlying problem:
in-depth training is required.

As well as training of legal interpreters, it is also essential that court personnel and police officers
have Deaf Awareness training and that some staff develop fluent BSL skills. The detailed
Recommendations in Brennan and Brown, which were positively received when the report was
launched in Edinburgh in 1997, have not as yet been seriously addressed by the Justice system in
Scotland.”

(* Brennan, M. and Brown, R (1997) equality Before the Law: Deaf People’s Access to Justice”.
Durham: deaf studies Research Unit, University of Durham)

The above excerpt concisely gives an overall picture where deaf people are being denied full and
equal access to justice.

If there is any other information, please do contact us again.

Yours sincerely

Lilian Lawson
Director



SUBMISSION FROM SCOTTISH CRIMINAL RECORDS OFFICE

12th April 2002

I refer to your letter dated 26 March 2002 concerning the introduction of the above legislation. I am
aware that the Association of Chief Police Officers in Scotland (ACPOS) has also been asked for their
response which would normally include comment by SCRO. It is however appropriate that I respond
directly to your letter and copy the SCRO view to ACPOS Secretariat for their information and
consideration.

The majority of the legislation focuses on operational policing matters, however, a number of parts of
the Bill are directly serviced by the Scottish Criminal Record Office (SCRO) as a service provider
within the present common police service structure.

SCRO acknowledges its central role within the police service in Scotland. Indeed, as an organisation,
it also recognises that the service provision is now being extended to cover a much wider customer
base with the development of the Integration of Scottish Criminal Justice Information Systems
(ISCJIS) and the introduction of a new bureau, known as Disclosure Scotland, to address issues
under Part V of the Police Act 1997.

SCRO has previously been consulted with regard to a number of issues contained within the Bill, for
example, the debates surrounding ’Life Long Restriction Orders’ and matters relating to criminal
record disclosures. In addition, as an-Jf1dependent organisation, SCRO has developed its strategy to
complement and address national issues, such as ’Victims Rights’. This ensures that the necessary
strategic partnership approach is fully reflected within SCRO’s main service provision.

With regard to comment, I would highlight the following for your information.
The means by which Risk Management Authorities obtain criminal record information, which will
assist in the development of Risk Assessment Orders for Life Long Restrictions, is an area which
would require to be developed and fully formalised, whilst SCRO could agree ’Protocols’ with
appropriate bodies, for example, Hospital Managers. It may be considered that such relationships
should be forged with local forces who may well be better placed to provide, not only the criminal
record information, but also any other information which is deemed relevant and necessary for the
purposes of risk assessment.

With regard to ’Victims Rights’, subsection 10 lists qualified persons considered appropriate to act or
receive information on behalf of a victim. The original Scottish Executive ’National Strategy for Victims’
referred, In more general terms, to a person with similar family type responsibilities who could
represent a victim’s interests and any other person so nominated. I understood this to be someone
outwith direct family relationship, such as a neighbour, friend, etc. It may therefore be appropriate to
consider if this now excludes this interpretation contained within the original strategy document.

SCRO welcomes the introduction of the Bill, which will now formalise a number of key areas with the
direct support of legislation.

In conclusion, I would point out that one of the SCRO objectives is to enhance its ’Corporate Identity’
as an independent and impartial organisation servicing the Scottish Police Service from within the
structure of the common police service.

Yours sincerely

Harry Bell
Detective Chief Superintendent Director -SCRO



SUBMISSION FROM HEADTEACHERS’ ASSOCIATION OF SCOTLAND

GENERAL

Within the extremely tight timescale of consultation we have restricted our comments to Parts 4
(Prisoners etc), Part 5 (Drugs Courts) and Part 7 (Children).

COMMENTS ON PART FOUR

Remand and committal of children and young persons

Para 21 (1) – Para 21 (7) Agree.

Para 21 (8) Do not agree. Whilst the amendment can be seen to give flexibility it could also have
the effect of placing a young person in prison whether or not this was the more
desirable option purely on the grounds of expediency.

Special provision in relation to children

Para 34 Agree.

COMMENTS ON PART FIVE

Drugs Courts

Para 36 Agree.  We would make the proviso that the Drugs Courts strategy should not be
regarded (or become) a soft option.

COMMENTS ON PART SEVEN

Physical Punishment of Children

Para 43 Agree but have reservations about a more general use of court action in the first
place.

Youth Crime Pilot Study

Para 44 We strongly disagree with the proposals as stated.  We believe that the object of this
exercise must be to reduce the number of offences and offenders.  The question
must be asked whether the individuals ending up in custody did so as a result of
committing serious offences or on the whim of the judicial authority.  The question
must be whether referral to the Children’s Hearing system will reduce the number of
offences and offenders.  Unless this is the case, the change of system is unlikely to
bring about improvement in reducing crime levels.  It may even be speculated that the
reverse might occur given the current opinion of the effectiveness of the Children’s
Hearing system in the minds of many young offenders.  From our extensive
experience we believe that the Children’s Hearing system is not seen as a deterrent
and lacks credibility in the eyes of young persistent offenders.  This makes this
proposal an ineffectual option in any attempt to reduce offending.  We believe that the
limitations as described here will not reduce offending by referring even a group of
young offenders to the Children’s Hearing system.
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SUBMISSION FROM THE ASSOCIATION OF DIRECTORS OF SOCIAL WORK

ADSW supports the many intentions of this bill. We particularly welcome the move to a Risk
Assessment Authority as one that is enlightened and rational and based upon research, good practice
and interagency collaboration. The introduction of victim statements, the right to receive information
and, in certain circumstances, to make representations regarding the release on an offender will allow
victims the recognition they need. We support the measures proposed to make non-custodial orders
more effective: many of these can be extremely useful in keeping minor offenders out of prison.
Finally, we welcome these proposals to further develop services such as arrest referral, drug courts
and youth justice pilots These new powers and duties will have resource implications for local
authorities and their partners and this will need to be addressed if the objective of the legislation is to
be realised. However, we have a number of concerns that we would like to identify at Stage 1.

PART 1 PROTECTION OF THE PUBLIC AT LARGE
s1 (210B) Risk assessment order We are concerned that the powers described appear to exclude
proceedings on indictment in the sheriff court and would seek clarification as to whether a sheriff can
remit the sentencing of a violent and/or sexual offender to the High Court.
s1 (210C) Risk assessment report We acknowledge that a person accredited to prepare these must
carry out the initial Risk Assessment Report (RAR). The bill does not specify who these assessors will
be - this might be considered as a matter to be clarified in the guidance.
ss(1)The issue of the quality and range of information available to the risk assessor is a critical one.
This has historically been an area of difficulty. Social workers writing social enquiry reports have
found the systems in place for accessing information about previous convictions are not always wholly
reliable and there have been longstanding difficulties in getting hold of information from
victims/witnesses through the court systems. The model of multi-disciplinary assessment advocated in
the guidance on the Sex Offender Act 1997 has greatly enhanced risk assessment practice in this
area and we would advocate that this approach should be extended further. Giving sole responsibility
to a single risk assessor potentially detracts from this approach, unless such an approach by the risk
assessor is clearly advocated in the guidance to the new legislation.
ss(4) allows the convicted person to instruct the preparation of an independent report. We would seek
confirmation that the person who prepares the independent report should also be accredited.
s6 Risk management plans We understand that this disposal is targeted towards a small group of
offenders in Scotland. Therefore we must express concern over the wording in this section that may
extend the remit of the Authority to “any offender falling within another category as prescribed” and
would seek assurance from the Executive as to its intention.
s7 Preparation of risk management plans. ss(1) states that the plans are to be prepared by the
Scottish Ministers, which presumably means the Scottish Prison Service. This makes sense at the
start of someone's sentence but if plans are to be put in place for other categories of offenders other
than those on lifelong restriction orders attention needs to be paid to how these plans link with parole
processes. There needs to be a shift from managing the risks while the person is in prison to
managing the risks after he or she potentially returns to the community, in which case there should be
a shift in responsibility from prisons to local authorities. The danger in criminal justice services not
having lead responsibility in planning for a prisoners return to the community is that local authorities
could be left to implement a plan developed by other agencies who may not have a working
knowledge of what is available or realistic.
s9 Implementation and review of risk management plans We foresee there may be problems due
to responsibility transition and would seek a clear approach to dealing with this. We would also seek
clarification as to the situation if someone transfers out of Scotland.

PART 2 VICTIMS RIGHTS
s14 Victim statements ADSW welcomes the introduction of Victims Statements.  It gives, for the first
time, the opportunity for victims of crime to have a direct voice with the Criminal Justice System.
However, the ‘Consultation Document for the Procedures for a Victim Statements Scheme’ stated “the
scheme is not intended…to give…the victim…influence over the sentence which is imposed” (3.2) but
later on is contradicted with another statement “the victim should expect that the statement would be
one of the sources of information made available to the Judge in reaching his decision on the
sentence to be imposed” (3.4). We believe there is an element of confusion as to the purpose of
victim statements that must be clarified as early as possible so as curb the degree of expectation
victims may have over the influence the of their statement. We would seek discussion on the
appropriateness of when the victim statement should be taken. With regard to the resourcing of victim
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statements, we would seek clarification as to who would be responsible for carrying these out, as
victims organisations are already under resourced.
 ss(4) gives the accused, if pleading or found guilty, access to the victim statement but it is unclear if
he/she can challenge it. The relationship between the alleged offence, the offence cited, the victim
statement and the conviction actually secured may also cause difficulties on appeal. We believe that
there may also be a need to ensure that victim statements are not misused by the accused. 
In relation to those affected by murder the list in ss10 is very prescriptive and doesn’t adequately
reflect the complexity of relationships.

PART 3 SEXUAL OFFENCES ETC
s20 Sexual and certain other offences: reports The requirement to obtain a psychological report is
unprecedented in these cases and there may not be enough suitably qualified psychologists to meet
this requirement. Most research in this field suggests there are more similarities than differences
between sex offenders and non-offenders and that only a small minority of sex offenders have
psychiatric problems. Therefore the question must be asked as to why this is being framed as a
psychological problem.
 ss(9) extends of time from 3 to 6 weeks for the preparation of reports. It is hoped that the judge’s
report outlined in ss(4) will be prepared quickly, otherwise this extension will be eroded.
In ss(8) we feel there needs to be some addition that places a responsibility or legal obligation on all
the professionals involved in the preparation of these reports to liase and ’share’ information. On
occasion, local authority staff have experienced a refusal by psychological staff to share information
on the grounds of patient confidentiality. This practice sits uncomfortably with the principle articulated
in the Cosgrove report. ss(11) defines a "relevant officer" as one employed by the local authority
where the offender lives. This will act as a restriction to cross boundary working and as an obstacle to
those Groupings who wish to develop more integrated approaches to service delivery.

PART 4 PRISONERS ETC
s34 Special provision in relation to children It is ADSW’s view that children should not be held in
adult prisons. Given the developments in the Youth Justice System there is an opportunity to address
this issue.
s35 Remote monitoring of released prisoners. We would broadly welcome this approach but
advocate the need for a mechanism, similar to Restriction of Liberty orders (RLO), for obtaining
advice and information on the places to which or from which the offender would be restricted.
Likewise, there needs to be a means for obtaining advice on the view of other people at such
addresses and the potential impact on them. Thirdly, clarification is required on the extent to which
such restrictions can be imposed on released prisoners and whether the levels of restrictions which
apply to RLOs, would apply here. i.e. restricted to a place for a maximum of 12 hours per day up to a
maximum of 12 months and restricted from a place for 24 hours up to 12 months.

PART 5 DRUG COURTS
s36 Drug courts ADSW broadly welcomes the proposal to set up drug courts. However, to make
sure the right people are targeted, it will be important that the Police or Procurator Fiscal identify
dependent drug misusers and do not rely solely on information surrounding the index offence, which
may not itself be drug related. There are serious concerns about as to whether there are sufficient
treatment services around to treat those referred by the courts as well as those who seek treatment of
their own volition. Furthermore, it is vital that drug courts are properly evaluated and further research
is carried out.

PART 6 NON-CUSTODIAL SENTENCES
s39 Requirement for remote monitoring in probation order This section appears to permit the
monitoring officer to make an independent application for amendment of the RLO only. Given that the
RLO should be part of the probation plan, the probation officer, following discussion with the
monitoring officer, should make any application.
s42 Amendments in relation to certain non-custodial sentences On the whole we welcome this.
We believe that Supervised Attendance Orders are a useful order that have not been fully utilised,
partly because of difficulties with the current legislation. These provisions would greatly improve the
position yet it may have been helpful to incorporate the opportunity for review of such an order, for
example where someone obtains a job and is then in a position to pay a fine to be able to do so.
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PART 7 CHILDREN
s43 Physical punishment of children ADSW supports these proposals. However, we find the
definition of the age of three a somewhat arbitrary cut off and we would maintain that this section
should apply to the physical punishment of all children.
s44 Youth crime pilot study Our Association welcomes the policy developments on youth crime and
the action plans that will take this forward.  The additional resources that have been made available to
date are welcomed because they have allowed us to begin to develop alternative provision that
focuses on offending behaviour.  We believe this provides us with an opportunity in Scotland to
provide effective and appropriate services for young people that will lead to a reduction in offending
behaviour that contributes to community safety. The development of the Youth Crime Pilots is a
logical extension of this as it diverts young people from the adult criminal justice system.  The pilots
will help inform what works well with this age group.  This will challenge the way services are currently
provided and will have resource implications.

PART 8 EVIDENTIAL, JURISDICTIONAL AND PROCEDURAL MATTERS
s48 Transfer of sheriff court proceedings Whilst accepting the thinking behind the transfer of
sheriff court proceedings, we would wish to underline the need for this to be applied with due
consideration for victims, witnesses, the accused and their families. In addition, if the use of this
facility to move cases to quieter Courts led to an increase in demand for social work resources in
these Courts this would have to be reflected in the funding allocations.

PART 10 CRIMINAL RECORDS
s56 Registration for criminal records purposes ss(3) In addition to the inclusions it should be
made clear that s115 (5) of the Police Act still stands and that enhanced criminal record certificates
will continue to be required for these categories, of which fostering is one.

PART 11 LOCAL AUTHORITY FUNCTIONS
s57 (27AA) Advice, guidance and assistance to persons arrested or on whom sentence
deferred In welcoming these new duties further consideration is required as to when, how and where
these services are provided. ADSW very much welcome the provision for local authorities to work with
persons on deferred sentences while noting that this obviously would require additional resources.

PART 12 MISCELLANEOUS AND GENERAL
s65 Transitional provisions etc. This section seems to give Scottish Ministers extraordinarily wide
powers to do almost anything and we would therefore like to know if that is indeed its intention.



SUBMISSION FROM THE CROSS PARTY GROUP IN THE SCOTTISH
PARLIAMENT ON MEN’S VIOLENCE AGAINST WOMEN AND CHILDREN

The Cross-Party Group on Men’s Violence against Women and Children have discussed the Criminal
Justice Bill; the following are the comments which were made:

Part 1 (Protection of the Public at large)

The group broadly welcomes the changes which this part of the bill would bring, however it does have
some concerns over offenders being able to give instructions for an alternative risk assessment report
to be carried out and how this would be monitored and used. For instance who would pay for this
alternative report, who would set down the criteria for the report and who would ensure that the
person carrying out the alternative report was accredited.

Concerns were also raised over whether the offender would be remanded or not while the risk
assessment was taken place particularly in light of the fact that extensions to the 90-day period can
be given. Also if an offender objects to the content or findings of the risk assessment will he be on
remand while the court examines the report.

There were also some questions raised over the implementation of the OLR at present there are
problems with how the sex offender’s register works. For example if an offender moves to England
and there is a warrant for their arrest in Scotland then there is no agreement with English forces to
carry out an arrest on a Scottish warrant, particularly when the person has not registered in that area.
How would the OLR work if the offender moved out of Scotland?  We believe this area needs to be
looked at along with the current workings of the Sex Offenders Act 1997, with relation to this.

There are also concerns relating to how the costs of preparing and implementing risk management
plans will affect local authorities and how a possible problem with funds could affect the effectiveness
of these plans.

Part 2 (Victims’ rights)

We broadly welcome the changes that this section particularly the section which gives the police the
ability to pass information on regarding victims to enable them to receive counselling.

We also welcome section 14 particularly the fact that the victims statements will only be available to
the accused after a plea of guilt or after a conviction and that they will be taken into account when
sentences are being passed were welcomed by the group.  We do have concerns that the Executive
does not want to make these statements available to victims of domestic abuse, as we believe these
would be a useful tool in helping the judges/sheriffs understand the effects domestic abuse has on the
victim’s, we would like to see these offences included after the pilot project has been carried out.

We do however have concerns that the granting of information to victims on the release of the
offender is only available if someone has been sentenced to four years or more.  This will mean that
many vulnerable victims particularly those who suffer from domestic abuse will not be automatically
given information on the release of the offender, we believe it is vital to the safety of victims of
domestic abuse that they get this information.

Part 3 (Sexual offences etc)

We widely welcome the changes being made under this part of the bill.  But would suggest that there
is a need for a wider review of the terms of imprisonment for other sexual offences.

Part 5 (Drugs courts)



The group welcomes the Executives acceptance of specialist courts, but is disappointed that they
have stopped at drug courts, as there is a need for other specialist courts in other areas such as
domestic abuse.  We believe this would help persuade victims to report crimes, to increase the likely
hood of convictions and to make sure offenders get appropriate help

Part 6 (Non-Custodial sentences)

The group welcomes the amendment made by section 41 that provides a statutory power of arrest by
the police for breach of a non-harassment order. However we do believe there is a need for a specific
offence relating to stalking and are disappointed this has not been taken forward in this bill.

Part 7 (Children)

The Group welcomes the proposals to ban the hitting of children under 3 and the ban on using
implements, shaking and blows to the head for all ages. We believe children need greater protection
under the law against assault by adults. However we do not believe that this reform goes far enough
and that the only safe and workable reform is to give children the same protection as adults under the
law on assault by removing the out of date defence of ‘reasonable chastisement’.  We also think that
the Executive must undertake a public information campaign on positive, non-violent discipline to
support parents as legislation alone will not stop parents hitting their children.

I hope these comments are helpful to your committee.

Yours sincerely

Gil Paterson MSP
Convenor of Cross-Party Group Men’s Violence Against Women and Children



SUBMISSION FROM THE CATHOLIC BISHOPS’ CONFERENCE FOR SCOTLAND

Submission for Stage 1 of The Criminal Justice (Scotland) Bill

We welcome the Scottish Executive’s commitment to improving the Criminal Justice System in
Scotland reflected in the introduction of the Criminal Justice (Scotland) Bill.
It is our hope that the Catholic Church in Scotland can play its role in supporting the Executive and
Scottish Parliament as they progress this bill through its various stages. We are therefore grateful for
the invitation to submit evidence on the Criminal Justice (Scotland) Bill to the Justice 2 Committee. In
considering the principles of the measures proposed in the bill we trust it is helpful and sufficient to
comment in a general way on the different parts of the bill and where we see an aspect of particular
interest to the Church, namely part 7, we hope that our more detailed comments may also help in
evaluating the merits of the legislative proposals.

Part 1 Protection of the Public at Large

We commend the Scottish Executive in attempting to ensure the safety of the public at large.  We are
fully in accord with the stated intention of providing ‘maximum protection for the public…while
restricting the offender’s freedom no more than is necessary in the public interest’1.

Part 2 Victim’s Rights

It is to be welcomed that the needs and concerns of victims will be addressed. It is important that the
Justice system offers confidence to victims and society at large that the justice process is thorough in
examining the consequences of crime upon its victims.

Part 3 Sexual offences

The growth in child pornography, which has been made possible with advances in technology, is a
serious problem for society and the government has a right and duty to ensure that children are
protected from this form of exploitation. It seems appropriate that prison sentences should deter
people from becoming involved in the possession and distribution of child pornography. However the
wider field of pornography through various media cannot but impact on this area as well as on other
areas of sexual crime It would seem an opportune time to consider the current laws on pornography in
general. In particular, at a time when society seems to be increasingly sensitive to the dignity of
women it would be a considerable step forward if the pornographic magazines, openly displayed in
newsagents and other outlets, which degrade women and distort the true understanding of sexuality
could be addressed with a view to eradicating such material.

Part 4 Prisoners etc

 The proposals to remove the impediments to the repatriation of United Kingdom prisoners from
foreign countries will greatly ease the difficulties experienced by some families who have a family
member imprisoned abroad. In principle we support this proposal.

Part 5 Drugs Courts

Without taking a particular position on the proposals we recognise the increasing demands on the
Criminal Justice System because of drug-related crime and the requirement to work towards effective
means of dealing with offenders.

Part 6 Non-custodial punishments

It would seem appropriate to provide courts with adequate and appropriate alternatives to custodial
sentences.

 Part 7 Children

                                                
1 Criminal Justice (Scotland) Bill Policy Memorandum, The Scottish Executive



 The section containing proposals dealing with physical punishment of children is one which raises
some concern. In looking at this area, which is so intimate to each and every family there will
inevitably be a wide spread of opinion and diversity in approaches by parent, it is likely that strong
emotions and deep conviction will be articulated for various beliefs on how best to raise and nurture
children. The Catholic Church takes very seriously its duty in defending the autonomy of the family
and to affirm that ‘society is under a grave obligation in its relations with the family to adhere to the
principle of subsidiarity’2. Those most likely to have the best interests of children at heart are their
parents and it is the right of parents to determine the best means of raising children3. This is
undoubtedly balanced by a duty on parents to protect the well being of their children4. The role of the
government, through its various agencies, is to support parents in this role and to intervene only in
cases where there is evidence of failure in the rearing and protection of children. It seems clear from
recent cases, where parents have been successfully prosecuted for physically punishing children5,
that the present law allows courts to evaluate and deal with cases of inappropriate physical
chastisement. The proposals in the current bill pose a real threat of unwarranted interference in family
life, for trivial reasons, which will be consequentially detrimental to a child’s well being.

The intention to ban some forms of physical punishment has been explained6 as necessary to reduce
violence in society. It would be necessary to provide ample evidence that the belief that physical
punishment causes violence in society, in order to justify imposing sanctions on parents concerning
the normal and widespread practice of physical chastisement by parents. It needs to be borne in mind
that the vast majority of parents who believe that physical punishment is sometimes required in raising
children are loving parents who see their actions as being directed to the good of their children.
Parents are normally best placed to decide on the nature of disciplinary measures and on the
appropriateness of discipline in relation to a child’s age. The proposals are therefore particularly
controversial in that those who act in good conscience, often from religious conviction, in using
reasonable physical punishment will be forced to adhere to disciplinary measures which are
unproved. We note that in this respect a submission by Professor Rudolph Schaffer to the consultation
on physical punishment7 identified that in reviewing the results of current research ‘there is no case for
preventing parents by law from using reasonable physical punishment’.

In respect of possible legal consequences for parents we note the assurances made that parents
could not be prosecuted for ‘trivial smacking’8. From the wording of section 43 of the bill it does not
seem possible that a court could construe the proposed new law to exclude the possibility of
prosecution for ‘trivial smacking’. It would therefore seem necessary to amend the legislation to reflect
this claim, however in doing so it would, in effect, move the law from its current position of permitting
reasonable physical punishment to one which permits ‘trivial’ physical punishment.

The Bishops’ Conference made a submission to the consultation, mentioned above, in which we
expressed our support for parents in determining the best means of raising their children whilst
supporting the need to protect children. We do not view it to be the rule that responsible parents
represent a threat to children because of their support of physical punishment. In our submission to
the Physical Punishment of Children in Scotland consultation we aimed to contribute positively to the
deliberations and recommended a particular piece of legislation from Arkansas9 which seemed to offer
a fair balance in recognising parental rights in raising children and duties in protecting children.

Part 8 Evidential, Jurisdictional and Procedural Matters

We have, at present, no position on these proposals.

                                                
2 Familiaris Consortio, Pope John Paul II, 1983, Paragraph 46
3 C.f. Ibid, Paragraph 36
4 Catechism of the Catholic Church, Paragraph 2223
5 Cases of French parent and Motherwell teacher widely covered in the press
6 Making Scotland Safer, The Scottish Executive, Paragraph 117
7 Response 15 to ‘The Physical Punishment of Children in Scotland’, The Scottish Executive
8 Jim Wallace quoted in the Daily Telegraph 28 March 2002
9 The Catholic Bishops’ Conference of Scotland Response to ‘The Physical Punishment of Children in Scotland’



Part 9 Bribery and Corruption

We support the proposal to ensure that Scots Law deems that bribery and corruption of foreign
officials of other states and inter-governmental organisations is a crime.

Part 10 Criminal Records

We support the proposals to enhance the arrangements for carrying out criminal record checks for
people who wish to work with children and vulnerable adults.
The preparation for implementing the new record checks has had the full support and co-operation of
our agencies involved in child welfare.

Part 11 Local Authority Functions

We have, at present, no position on these proposals.

Part 12 Miscellaneous

We have, at present, no position on these proposals.



SUBMISSION FROM THE ASSOCIATION OF CHIEF POLICE OFFICERS IN
SCOTLAND (ACPOS)

I refer to your letter dated 26 March 2002 regarding the above which has been considered by members of
the Association and now offer the following by way of comment.

At the outset, it is apparent that this piece of legislation is largely based on the Scottish Executive’s
previous paper “Making Scotland Safer: Improving the Criminal Justice System” and, as such, the
Association have had previous opportunities to comment in respect of many of the provisions.

That said, members have identified a number of areas within the Bill, in respect of which it is suggested
that further consideration may be beneficial and I have summarised these hereafter, for your information;

Part 1 – Protection of the Public at Large

The proposals contained within Part 1 of the Bill relative to the supervision and management of persons
who are considered a danger to society, through their previous violent and/or sexually deviant behaviour
are broadly welcomed by members.

Indeed, in many respects this issue has already been addressed by Scottish Police Forces through the
creation of dedicated Sex Offender Units.  That said, to date there has been no additional funding to
address this particular area and there are some concerns over the financial implications of placing a
requirement on the police to participate in local authority risk management plans, which do not appear to
have been considered within the parameters of the Bill.

Part 2 – Victims Rights

The introduction of victim statements, highlighting to the Court how victims are affected by crime
committed against them is most welcome.  Sentencing, it is suggested, should reflect not only the
seriousness of the crime committed, but also the damage inflicted on victims as a result thereof.  In
addition, notifying victims of the release of offenders who have committed crimes against them is also
welcomed, as is notification of the death of such individuals, although it is anticipated that this will also
have an impact on police resources.

Part 3 – Sexual Offences

The introduction of lengthier sentences for those convicted of crimes relating to the possession and
distribution of indecent photographs of children is fully supported.

Part 5 – Drugs Courts

The extended powers outlined in the Bill as regards Drugs Courts are welcomed and members are
hopeful that the introduction of such courts will assist in meeting Scottish Executive targets connected to
reducing the incidence of drug abuse.

Part 7 – Children

In determining whether a person who claims that the assault of a child was an exercise of parental right or
of a right derived from having charge or care of the child, the person must justify the actions they have
taken.  It will be essential, therefore, that all officers dealing with this type of case are fully aware of the
criteria outlined in this Bill and that any counter-claims by any potential accused in relation to a defence of
justifiable assault, are fully investigated.

Members do suggest, however, that practical difficulties could be experienced in enforcing this legislation,
particularly as regards the physical punishment of children under 3 years of age.  It is suggested that this



could lead to the most minor of incidents being reported to the police, which could have significant
resource implications for Scottish Forces.  That said, members are obviously supportive of protecting
children and notwithstanding the potential for misuse of this provision, are generally supportive of any
additional steps towards achieving this.

Section 44 also provides for the setting up of a pilot scheme to study the effectiveness of diverting 16 and
17 year olds away from the adult criminal justice system and into the children’s hearing system.  As you
are aware, however, youth crime is of major concern and is an area of criminality which impacts greatly
on crime figures and unfortunately has historically received a disproportionate amount of resources
applied thereto.  Any attempt, therefore, to extend the period that recidivous youth offenders remain
outwith the adult criminal system would not be welcomed and indeed, would further burden police
resources and would without doubt lead to an increase in reported crime.  In addition, the suggestion that,
in some circumstances, a 19 yr old offender, may be dealt with as a child will only further fuel the
frustration already experienced by many front line officers.

Part 8 – Evidential, Jurisdictional and Procedural Matters

The extension of powers to allow force support officers to take DNA mouth swabs is welcomed and will
allow DNA procedures to mirror those relating to the taking of fingerprints, leading to a reduction in the
use of police officers to undertake this role.

Similarly, the retention of samples or other relevant physical data given voluntarily is also welcomed,
particularly in relation to mass DNA screening cases, which will have obvious benefits for Forces and will
also extend the DNA database.  Members would like to add, however, that it may be beneficial to
consider, at this stage, the inclusion of provisions to enable the retention of DNA samples, legitimately
obtained from suspect or accused persons via the normal statutory process, following a not guilty or not
proven verdict, or a case being marked no proceedings.

In particular, at the present time, any identification obtained during the period following the case being
disposed of in these terms, and the appropriate notification being received to destroy same, would
undoubtedly be subject to legal challenge and members understand that south of the border provisions
have recently been introduced to enable such identification, safeguarded by the appropriate statutory
mechanisms.  This, members suggest, would be a most welcome addition to the provisions currently
contained within the Bill.

Part 12 – Miscellaneous and General

The reintroduction of the ranks of Deputy Chief Constable and Chief Superintendent is seen as a
rationalisation of the current de facto rank structure within forces.  No difficulties are anticipated with this
development, which is universally welcomed.

The new development of the creation of the post of “police custody and security officers” is also
welcomed.  ACPOS’ prior involvement in arguing for the introduction of increased powers for custody
officers, principally under the aegis of General Purpose Committee, is noted in this respect.  There are a
number of issues, however, which need to be explored further.

The police custody and security officer, as proposed, would be a hybrid who, whilst remaining an
employee of the police authority, would be treated as a police constable in respect of complaints,
misconduct, assaults, offences etc. (Section 61, sub-section (6) to (12)).

It would be anomalous to have these officers employed by the police authority yet subject to certain
aspects of police regulations, but with different rights of appeal against disciplinary process than police
constables.  The question arises of possible inconsistencies in treatment between a custody officer and
constable who were subject to a joint complaint by a prisoner.  These officers would not, however, have
access to the broader statutory provisions afforded to constables.  The Chief Constable’s vicarious
liability for these negligent acts or omissions of these officers would also be inconsistent with the police



authority’s current responsibility for support staff.  Should the work of police custody and security officer
be contracted out, the Chief Constable’s liability would remain.  As there would be no transfer of risk to
the contractor, an increase in potential liability could be anticipated, as the Chief Constable would have
less control than would be available over direct employees.

Given the tenor of the proposals, it is disappointing that the proposed new powers do not extend to the
taking of routine DNA samples.  The fullest benefit of the introduction of police custody and security
officers will not be achieved if police constables continue to be required to take mouth swabs.  It is
suggested that this power should be held by police custody and security officers on the authority of a
police constable for the taking of specific samples.

It is assumed that the dispensing of medication to prisoners is covered in the requirement “to attend to the
well-being of the persons in their custody”.  Members feel that clarification would, however, be beneficial
on this point.

In connection with the Chief Constable’s power to suspend or revoke a certificate (Section 9A) the ability
to dismiss an officer who has had the certificate revoked is unclear.  If the police security and custody
officer were to be treated in all respects as force support staff many of these potential difficulties
concerning vicarious liability, health and safety responsibilities, grievance and discipline would be
resolved.

In a more detailed examination of proposed powers, Clause 61(2)(b)(1c), Powers, sub paragraph (d)
refers to the officer having power to apprehend someone who is “unlawfully at large”.  The expectation is
that these officers would be based either on police premises or at the courts or travelling between the
two, and would not be engaged in pursing abscondees.  This should be clarified.  It is noted that sub
paragraph (1c)(f) refers to powers of search in any place other than “relevant premises” and this is also
queried.  Sub-section (1E)(Duties) refers to the duty to “give effect to any order of the Court” which could
include carrying out an intimate bodily search of a prisoner.  This activity might be best carried out by a
police officer.  If this is not to be the case, the power should be clearly and specifically stated.

In conclusion, there are major implications for the recruitment, training and reward of custody and security
officers across all Scottish forces and there would clearly be advantage in considering the definition of job
competencies and standards at national level and, possibly, the establishment of a national training
scheme.  These standards and training provisions could be applied to both in-Force and contracted-out
employees and would provide a higher degree of uniformity than would be possible through the
negotiation of service contracts.  The requirement to undergo specified training could usefully be included
in the criteria used by the Chief Constable when determining the award, or revocation of a certificate.

In summary, the introduction of these officers is supported, but detailed clarification is needed on their
employment status and their scope.

I trust you find the foregoing comments of assistance.

William Rae

Chief Constable
(Hon. Secretary)



SUBMISSION FROM THE ASSOCIATION OF VISITING COMMITTEES

We considered Parts 4 and 6 of the Bill.

Part 4

Section 21: We welcome the proposal to remand young people to Young Offenders Institutions as an
alternative to prisons – with the proviso that adequate and separated accommodation can be made
available in the Young Offenders Institution.

Section 22: Young people, when being interviewed by the police, should be supported by a prison
officer, social worker or lawyer.

Section 33-35: The possibility of extended supervision or remote monitoring must be fully explained to
a prisoner in terms of which he/she can understand at the start of the sentence.  An explanatory
leaflet should be provided.

Part 6

We support increased use of non-custodial sentences as both less costly and as offering a better
chance of long-term success.

We appreciate the difficulties involved in balancing commitment to community safety with upholding
the human rights of the prisoners.

Marjory Russell
Convener



SUBMISSION FROM H.M. INSTITUTION CORNTON VALE (UNDER 21) VISITING
COMMITTEE

H.M. Institution Cornton Vale (Under 21) Visiting Committee has concerns about the Bill and also the
short timescale for responses.

Elma McWalter, Clerk to the Committee
26 April



SUBMISSION FROM JOHN WILSON

The rehabilitation of elderly sex offenders in local council residential homes for the elderly

After reading the Criminal Justice (Scotland) Bill and the White Paper – Making Scotland Safer, I have
concerns about the policy regarding the rehabilitation of elderly sex offenders (ESO’s).  There seems
to be reference to this policy in either document.

The procedure carried out by social work resources here in South Lanarkshire, I would assume, is
national, is to provide residential care for ESO’s discharged from prison for assessment.  This can
take up to three months and is not acceptable to residents who live Local Authority Residential Homes
or their families.

I would submit the following that Local Government Agencies and Prison Authorities concerned in the
Rehabilitation of ESO’s revise the procedure in order that assessments and final return to
independence should be carried out in prison and not in Local Authority Residential Homes for the
Elderly.

I enclose copies of two letters.  One from myself to Pauline McNeill MSP (from which I have received
no return correspondence) and the second letter from Sandy Cameron, Executive Director, Social
Work Resources, South Lanarkshire, expressing his concerns and the problems this policy raises.

I would request the two letters be accepted as part of my submission.

John Wilson
21 April

The above documents are available from the Clerks on request.



SUBMISSION FROM CARE (CHRISTIAN ACTION RESEARCH AND EDUCATION)

Introduction

CARE (Christian Action Research and Education) was established nineteen years ago to combine
caring, at national and community level, with campaigning on social and ethical issues.  Today CARE
has over 100,000 supporters in the UK from across the Christian denominations that regularly receive
information and support CARE’s work. CARE for Scotland, is a department of CARE and as well as
providing information and raising issues amongst it’s supporters in Scotland, it monitors the work of
the Scottish Parliament and briefs MSP’s on issues of concern. CARE for Scotland has approximately
4,000 supporters drawn from all the main churches in Scotland.

Overall CARE welcomes this Bill and is happy to give its support to most of the proposals contained in
the Bill. We do, however, have reservations about some of the specific proposals in the Bill. Our
comments are restricted to those proposals that we have reservations about.

Part 3 - Sexual Offences

CARE is concerned by the Scottish Executive’s proposal to repeal Section 8 (1) of the Criminal Law
(Consolidation) (Scotland) Act 1995. The Executive’s proposal would remove the offence of taking an
unmarried girl out of the possession of her parents without their consent.

CARE would wish to draw the Committee’s attention to the fact that internationally recognised norms
of defining a child recognise 18 as the age of majority. We consider that it is important, therefore, that
national law in Scotland should not weaken the protection from sexual or other abuses that is given to
children. We are concerned that the proposal to repeal Section 8 (1) of the Criminal Law
Consolidation Act would remove a barrier to vulnerable girls aged 16 and 17 being drawn into working
in the sex industry or other exploitative situations.  It is exceptional that some girls marry at the age of
16 or 17. This exception does not warrant the removal of the protection for unmarried girls, which is
given by Section 8 (1) of the Criminal Law Consolidation Act.

Part 7 – Children

Smacking

CARE for Scotland considers that the Scottish Executive’s proposals in relation to the physical
chastisement of children are misconceived and represent a serious and unwarranted incursion by the
state into family life. Our view is that the law of ‘reasonable chastisement’ works and that there is no
need to change the law in this area. In particular, we oppose the Executive’s proposal to ban the
physical chastisement of children aged under three.

We do not consider that the proposals in this part of the Bill are consistent with the position the
Scottish Executive took in the Consultation on this issue. In the Consultation document the Executive
stated: The Scottish Executive is inclined to the view that the right way forward is not to make
unlawful all smacking and other forms of physical rebuke. We note that for children under the
age of three, this is precisely what the Executive is proposing.
 
CARE for Scotland believes that the environment in which children learn best is within a secure,
loving parental relationship. Children need to know that they are loved unconditionally by their parents
and are totally secure in that love. Parental love needs to be effectively communicated to children for
them to feel its benefits. In families where children are sure of this unconditional love, the process of
disciplining for life is far more effective than in families where children do not have this security.
 
Within such a context of parental love and affirmation of the individual child, CARE for Scotland
supports the choice of parents to use limited physical punishment. In our response to the Executive’s
Consultation, we welcomed the purpose of the Consultation to clarify in law the distinction between a
mild physical rebuke, which most parents consider acceptable, and the beating and/or abuse of
children. We do not consider that the Executive’s proposal to ban the physical chastisement of
children under the age of three does this.



We re-affirm that the premise underlying CARE for Scotland’s response to the Executive’s
Consultation that the law should allow an appropriate level of physical discipline of children. It is never
acceptable for parents or other carers to attack children, either verbally or physically, as an angry
response to children’s behaviour. We are of course opposed to child abuse in all its forms.  Indeed,
CARE is involved in both counselling and practical caring initiatives, which deal with the results of
child abuse. CARE for Scotland requests Justice 2 Committee to affirm of the rights of parents
to exercise their parental responsibilities. We ask the Committee to recognise that parents
have the main responsibility for a child’s upbringing and to amend the proposed legislation in
order to allow parents to be free to exercise reasonable physical discipline of children aged
under three within the appropriate context.

CARE for Scotland is concerned that the rights of parents should not be undermined by radical
elements of the child rights agenda. We note the views of various individuals and organisations
representing children’s rights that there should be explicit bans on physical punishment of children by
parents and other carers.  We do not agree.

The prime rationale of those advocating a ban on physical chastisement is that children should be
treated in the same way as adults. This argument is deeply flawed. Along with rights come
responsibilities and children are not mature enough to exercise adult responsibilities. Moreover, it may
be argued that the use of limited physical chastisement is a key factor in training children to exercise
their responsibilities later in life.

A second argument made by the proponents of a ban on smacking is that physical chastisement of
children sets a pattern of violent behaviour, which the child replicates in later life. There is little
independent evidence to support this view. Those studies that have supported this view have
been based on a flawed methodology, which makes no distinction between normal physical
chastisement and child abuse.

In the policy memorandum accompanying the Bill the Scottish Executive make reference to the
European Court of Human Rights judgement in the case of A vs. the United Kingdom. This case
related to an English boy who was repeatedly beaten with a cane by his stepfather. We would draw
the Committee’s attention to the fact that the Executive in its Consultation document recognised that
this case was not relevant to Scotland. In relation to this case the Executive stated that, unlike in
England, in Scotland it would not be possible for ‘inhuman or degrading treatment’ to be held to
be ‘reasonable chastisement’. Despite this, the Executive is now using this case as a smokescreen
to justify the changes in the law that it proposes.
 
In our response to the Scottish Executive’s Consultation on this issue we accepted that in considering
whether or not physical punishment of a child constitutes ‘reasonable chastisement’, a Court should
always have regard to:

a) the nature and context of the treatment;
b) its duration and frequency;
c) its physical and mental effects; and, in some instances,
d) the sex, age and state of health of the victim.

The Scottish Executive’s proposals go beyond this and specify to the Court particular details that
should be taken into account when considering these factors. It may be appropriate for the additional
factors such as blows to the head, shaking young children and the use of implements to be taken into
account by the Court in determining if the defence of ‘reasonable chastisement’ applies in a specific
case. However, any assessment of these factors should take into consideration the force used, the
existence of any injury and/or the context of the discipline.

CARE for Scotland objects strongly to the Executive’s proposal to ban all physical chastisement of
children under three. We note the Executive’s justification of this proposal because children of that
age are not able to understand why they are being punished. Yet that is precisely why a light smack is
the most effective way of correcting dangerous or bad behaviour. An older child can be remonstrated
with. This does not apply in the case of toddlers. The law as it stands, combined with the four criteria
mentioned above, would open a parent who smacked a very young baby to prosecution.



CARE for Scotland is wary of laying down in law precisely how a parent may or may not physically
discipline a child. We believe that the courts should be left to use their discretion as to the definition of
‘reasonable chastisement’ taking into consideration the four factors mentioned above. We foresee
increasing problems with interpretation, enforcement and maintaining the individual freedom to
discipline arising from the Executive’s additional proposals. There are obviously significant variations
in the social and personal development of children of a similar age, and variations in the way they are
raised within families. So to legislate appropriately for all such variations, without being too restrictive
on parental freedom, is very difficult. In particular, we believe that the proposal in Part 7 of the Bill
to ban the physical chastisement of children aged under three is an unwarranted intrusion by
the state into family life. It is unworkable, will criminalise ordinary parents, has little public
support and will do nothing to reduce child abuse.

CARE for Scotland
April 2002



SUBMISSION FROM SCOTTISH WOMEN’S AID

Scottish Women’s Aid is the national body representing the 39 affiliated local Women’s Aid groups
which provide information, support and refuge for women, children and young people experiencing
domestic abuse.  We welcome the opportunity to comment on the Bill and our response is set out
below, following the numerical sections of the Bill.

Part 1

1. Section 1 - 13: Introduce a new sentence for the lifelong control of serious violent and sexual
offenders who present a continuing risk to the public – the order for lifelong restriction (“OLR) – and
sets out the process by which such a sentence may be imposed.  It also establishes a new body, the
Risk Management Authority, who will deal with the question of assessing and minimisation of risk
posed to the public by offenders and certain accused.

Question – why is murder excluded?
Comment – Offences coming under the OLR including violent offences, offences which endanger life
and offences which by their nature or circumstances indicated in the opinion of the Court a propensity
to commit any of the preceding offences.  We therefore hope that the Court will use these measures
against repeat offenders and, in particular, perpetrators of stalking and domestic abuse.

2. Where an offender is convicted of a defined offence and they meet the new risk criteria.  The risk
criteria are “that the nature of, or the circumstances of the commission of, the offence of which the
offender has been convicted, either themselves or as part of a pattern of behaviour, demonstrate that,
• there is a likelihood that, if at liberty, the offender will seriously endanger the lives or physical or

psychological well-being of members of the public at large;
• the offender is indifferent to the consequences, for members of the public at large of the

commission of such offence and is unlikely if at liberty, to accord with such standards of
behavioural restraint as ordinarily prevail with society.

Question -  The “risk” element is defined as a risk posed to the public at large.  Since offences of
domestic abuse are perpetrated in private against a particular individual and the abuser does not
perpetrate the abuse against the public at large, notwithstanding the fact that his behaviour
demonstrates a pattern of abusive violent behaviour, will the courts be able to use this definition under
Section 210E to deal with the perpetrators of domestic abuse?  We hope that they will, indeed, use
this power to deal with perpetrators.

3. The prosecutor, if having given notice to the accused may ask the court, or the court may decide
itself, to make a Risk Assessment Order (RAO).

Question – If the prosecutor fails to give notice to the accused, will this in any way preclude the court
from making an order?

4. If a RAO is made, case is adjourned for 90 days and Risk Assessment Report (RAR) will be
carried out to determine what risk is posed to the public by the offender being at liberty.  The new
report will be carried out by a person accredited by a new authority, the Risk Management Authority.

This report may take into account any previous convictions which the offender might have and also
any allegations of criminal behaviour which may not have led to prosecution or where the offender
was prosecuted but acquitted.

Comment – If abusers are assessed under this provision will be invaluable in supporting women
experiencing domestic abuse and stalking where there has been reported police intervention and
reports to the Fiscal but prosecution has not proceeded, perhaps due to a lack of corroborative
evidence, a common feature in cases of domestic abuse, or where the women has been unable to
testify.  However, we have concerns that perpetrators of domestic abuse or stalking may abuse this
provision by using it to make counter allegations of criminal behaviour against women, allegations



which could be given credence, therefore distorting the focus of the legislation and muddying the
proceedings against the accused.

5. Where an offender is convicted of an offence referred to above, except murder, the judge must
prepare a report of all the circumstances of the case, which will also form part of the Report.

Question – What other purpose is the judge’s report envisaged as having, as the section is silent on
this point?

6. The offender will also be able to instruct a risk assessment report – section 210c.

Question – What body or party is envisaged as being accredited to carry out such a report for the
offender?
- will there be a conflict if bodies accredited under the Risk Management Authority prepare this report?
- who will finance this report – will the offender pay from his own finances or will he receive support
from public funds or legal aid?

7. If the Risk Assessment Report indicates that the risk criteria defined above are met, then the High
Court must impose and OLR on the offender, which constitutes a sentence of imprisonment, or as the
case may be, detention, for an indeterminate period.

Question – While prosecutor can appeal if no OLR is made, there seems no provision for the
offender to appeal?
- As there is no age limit on who may be sentenced to an OLR, will this include young people and
children, as this raises major concerns.

8. Comment – on the surface, this part of the Bill does not appear to give women greater protection
from their partner or ex-partner who seriously damages or endangers their physical or psychological
well-being.

Part 2
Victim’s Rights

1. Section 14 confers upon victims of certain crimes, the right to make a statement about the impact
of the crime upon them, for use by the court.  It is envisaged that they will be able to do so either after
proceedings are commenced by the Fiscal or beforehand if the Fiscal so decides.

Comment – The statute states that the accused will only receive a copy of the statement after a plea
of guilty or being found guilty.  We had concerns about the point when the accused would be able to
see the statement because he could further abuse the woman to withdraw or alter her comments.

Also, in the consultation, it was not clear what the purpose of this statement would be because it was
not intended to influence the court.  However, section 14 (5) states that “the court must in determining
sentence, have regard to the statement”, which is an improvement.

The crimes covered are not specified but include non-sexual crimes of violence – is it intended that
this will include domestic abuse because we would have concerns as to the safety of women, as
raised in our response to the original consultation paper, or will the Executive pilot the scheme
excluding such crimes to determine the effectiveness of the statement and implication on the safety of
the witness?

2. Section 15 provides that information on the release of the offender must be provided to victims of
prescribed offences where the offender is convicted and sentenced on or after 1 April 1997 to a period
of 4 years or more, imprisonment, or detention without limit of time.

Question – The Bill is silent as to which offences this relates to but we consider this relates to but we
consider that they must include crimes relating to domestic abuse, sexual abuse, child abuse, stalking
and harassment.



Further, those convicted of crimes relating to domestic abuse do not routinely get sentences of over 4
years.  It is vital for the safety of women that they know when the abuser is being released, so
Ministers must consider extending this scheme to all cases relating to domestic abuse, sexual offence
or stalking and harassment.

3. Section 16 confers on victims of certain crimes, the right to receive information on Parole Board
review hearings and licence conditions and make representations to the Board and Ministers prior to
decisions being taken on release.

Question – Again the crimes are not prescribed and our comment on Section 15 apply.

Part 3
Sexual Offences

1. Section 20 makes provision in sexual offences or offences which, in the opinion of the court,
disclose a significant sexual aspect to the accused’s behaviour, for the court before passing sentence,
to obtain a report from the Local Authority on the offenders’ circumstances and, if convicted on
indictment, a psychologists report.

Question – What is the intended use of these reports – will they be used to ensure effective
sentencing or to instigate a Risk Management Report?

Part 4
Prisoners

We agree with the provisions of Sections 21 and 35.

Part 6
Non-Custodial Punishments

1. Section 38 empowers a Sheriff to make an interim anti-social behaviour order.

Comment -  Women using our service have advised that they have had these imposed due to the
actions of their non-resident violent partner.  The operation of these Orders should be monitored to
ensure that the innocent are not prejudiced by the actions of others.

2. Section 41 amends the Protection from Harassment Act to provide for a statutory power of arrest
by the police for breach of a non-harassment order and gives a constable powers to arrest without
warrant a person reasonably suspected of breaching a non-harassment order.

Comment – This is an important amendment as it removes any dubiety about police powers of arrest.
However, we would still comment on the fact that we need a specific offence of stalking, which has
not been addressed.

Part 7
Children

Section 43
Comment – Women’s Aid supports a ban on smacking and supports this section.





SUBMISSION FROM AGE CONCERN SCOTLAND

1. General Comments

Age Concern Scotland welcomes the opportunity to comment on the general principles of the Criminal
Justice (Scotland) Bill and commends the Scottish Parliament for its efforts to address some
deficiencies in current legislation.

Despite evidence to the contrary older people have a perception that they are more likely to be victims
of crime perpetrated by strangers and therefore have correspondingly high levels of fear of crime,
particularly about acts of violence. This is to some extent reinforced by media coverage of incidents of
serious violent and sexual offences against vulnerable older people.

Our current high level of activity around Elder Abuse does however reveal that around one in ten
older people will suffer at least one form of abuse including physical, sexual, financial and
psychological and neglect, and four out of ten will suffer more than one type of abuse.

The use of the definition “abuse” can mask the reality that these are very often criminal acts causing
serious harm and at times permanent damage or death to an older person. Where family members
perpetrate such acts there is a great reluctance to involve the police, which results in them going
unrecorded in criminal statistics and unresolved because of the lack of alternative responses. In
addition, where an older person lacks full capacity it appears to be much harder to secure a
prosecution resulting in perpetrators of serious crimes, including sexual assault, going free to offend
again.

2. Comments on Specific Sections of the Bill

2.1 PART 1: PROTECTION OF THE PUBLIC AT LARGE (SECTIONS 1 – 13 AND
SCHEDULES 1 AND 2)

2.1.1 Policy Objective: Risk Assessment and Order for Lifelong Restriction

We note the intention to introduce a new sentence of lifelong restriction for serious violent or sexual
offenders linked with parole. When determining risk of re-offending we would ask that sexual offences
against vulnerable older people be considered in the same light as sexual offences against children.
Frail older people, particularly those with limited or no capacity can be especially vulnerable and
unable to protect themselves against such actions.

We would also suggest that those undertaking the assessment for an OLR have some knowledge of
serious violent and sexual offences against vulnerable older people to enable them to assess the
likelihood of re-offending.

2.1.2 Policy Objective: The Risk Management Authority

Age Concern Scotland welcomes the establishment of the Risk Management Authority, which will
have overall responsibility for risk management for serious violent and sexual offenders. This will
ensure consistency of approach across Scotland and should improve arrangements for the
management of high-risk mentally disordered offenders.  There have been a number of incidents in
recent years where very old people have been subjected to violent physical and/ or sexual assaults.
Any arrangements that help to manage such offenders receive our full support.

2.2 PART 2:VICTIMS’ RIGHTS (SECTIONS 14 –17)

2.2.1 Policy Objective

Age Concern Scotland welcomes the opportunity for victim’s statements to be considered prior to
sentencing. We do however note that only in the event of death or incapacity can a relative or primary
carer make a statement on behalf of the victim.  Our experience suggests that many older people who



have been victims of crime may be too fearful or distressed to prepare such a statement and may not
be able to do so unaided. We would therefore suggest that where the victim is unable to prepare a
statement for reasons in addition to death or incapacity that the primary carer be given the opportunity
to do so on their behalf or to assist the victim.

We note the intention to give certain information to victims on their assailant’s release into the
community. Age Concern Scotland would ask that consideration be given to how, where and when
this information is given to an older person who may be vulnerable because of frailty, illness or
disability or as the consequences of the crime having been committed against them. We would
suggest that their primary carer be involved and/or the social work department if appropriate.

The proposal to provide victims with the right to make a statement to the Parole Board is welcomed,
as is the right to be given information about reviews and licence conditions. Again, Age Concern
Scotland would ask that primary carers be allowed to assist with this or to make a statement on the
victim’s behalf when they are unable to do so.

Age Concern Scotland welcomes the recognition that victims of crime require to be provided with
emotional and practical support and we note that the organisation likely to be prescribed to give this is
Victim Support Scotland.  Age Concern Scotland has been working closely with Victim Support
Scotland over the last year, raising their awareness of the abuse of older people involving a range of
criminal offences.

This is however only one of the organisations we have found able to assist older people who have
been victims of abuse/crime. We would therefore urge the Scottish Executive to consider the range of
ways victims of crime can be helped and the other types of organisations that can assist,  including
Age Concern Scotland. We are currently undertaking a significant amount of work all designed to
tackle the abuse of older people and to ensure the availability of appropriate, accessible support
services and legal remedies.

Consideration needs to be given to victims of crimes who have for many reasons not been able to
report the crimes. Vulnerable older people often require support and assistance to report criminal
acts, particularly those perpetrated by friends, family members or professional workers and where
they fear reprisals or an escalation of the criminal acts.  Such victims would not be known to the
police or VSS at this stage and would therefore be left unsupported unless other services were
available. Age Concern Scotland works closely with the Elder Abuse Response Helpline and takes
referrals from older people who are being abused but who have not yet reported this to the police.

2.2.2 Consultation

We note the existence of the Victims Steering Group (VSG).  Our elder abuse project has provided us
with significant insight to some crimes against vulnerable older people, particularly those perpetrated
by members of the family, carers and professional workers. We would therefore welcome being
involved in any future activity of the VSG and to have the opportunity to contribute to legislative or
regulation changes.

2.3 AMENDMENTS IN RELATION TO CERTAIN SERIOUS AND    SEXUAL OFFENCES
(SECTION 18)

Age Concern Scotland suggest this be extended to include all vulnerable adults i.e. An adult
(someone over the age of 16) is vulnerable if by reason of old age, infirmity or disability (including
mental disorder within the meaning of the Mental Health Act 1984) she/he is unable to take care of
her/himself or to protect her/himself from others.

2.4 PART 6: NON-CUSTODIAL PUNISHMENTS (SECTIONS 37 – 42)

2.4.1 Interim anti-social behaviour orders

Age Concern Scotland is receiving increasing requests for assistance in relation to incidents of anti-
social behaviour by neighbours, which have been causing significant and long-standing distress to



older people, many of whom are vulnerable because of physical or mental frailty. We therefore
welcome all measures which will allow access to speedier remedies and stop the abuse.

We would also wish to avoid the all to frequent current  “remedy” of removing the victim from their
home and admitting them to a care establishment thereby depriving the older person of the right to
live in their own home for as long as they are able.

In order for ASBOs to be used to maximum effect it will be necessary to publicise this aspect of
legislation fully and for housing managers and social workers to be fully aware of the benefits. Where
the tenant or resident is a vulnerable older person it is particularly difficult for them to access
legislative protection without a degree of support and assistance. In addition, they would tend to be
especially fearful of reprisals and an escalation of the abuse in such circumstances and would require
some reassurances.

2.5 Part 7: CHILDREN (SECTION 43 AND 44)

While Age Concern Scotland recognises the need for regulation in relation to children we are
disappointed the opportunity has been missed to introduce greater protection for Vulnerable Adults,
including older people. We would therefore have welcomed a similar section on Vulnerable Adults.

Part V of the Police Act 1997 has been extended to cover Vulnerable Adults as well as Children and
Young People and this will contribute significantly to their protection. We would recommend extending
other provisions in the same way and take account of the needs of Vulnerable Adults in all legislative
changes or proposals.

We would have especially welcomed the neglect of a Vulnerable Adult being redefined as a crime.
Currently only the neglect of people who are covered by the Mental Health Act is considered to be
criminal yet we have evidence of serious neglect of older people who depend on others for their care
and protection.

Ann Ferguson
Elder Abuse Project Leader
April 2002



SUBMISSION FROM BARNARDO’S SCOTLAND

Barnardo’s Scotland provides 53 services to some of the most vulnerable and disadvantaged children
and young people throughout Scotland. These services range from fostering and adoption, intensive
programmes with young offenders, education and support to those with emotional, social and
behavioural difficulties, support to children and families affected by disability, homelessness,
HIV/AIDS, domestic violence and sexual abuse, as well as residential and community support to
looked after children.

Barnardos’ Scotland is pleased to have the opportunity to submit evidence on the Criminal Justice
(Scotland) Bill.

The evidence that follows concentrates on four sections of the Bill:
s.14: Victim statements
s.21: Remand and committal of children and young persons
s.43: Physical punishment of children
s.44: Youth crime pilot study

s.14 Victim statements:

� The age to have the right to make a statement should be lowered to twelve

We welcome the proposal to give young people the right to make victim statements.  Whilst we
recognise that section 14 (12) allows the Scottish Ministers to change the age at which young people
can exercise this right, the legislation should be clear from the start on the appropriate age. We would
suggest that this age is twelve years old in order to achieve consistency with other legal rights.

Twelve is the age at which a child is presumed to have sufficient maturity and understanding for many
civil law purposes, including participating in civil court proceedings.  Also, the Scots Law Commission
has recently recommended that there should be an absolute bar on prosecuting children under the
age of twelve.

When young people decide to exercise this right we would seek assurances from the Scottish
Executive that those taking the statement from the young person will have undergone appropriate
training and have recognised skills in dealing with vulnerable young people.  It is also important that
the Scottish Executive clarifies the range of offences that will apply for the use of victim statements.

s.21 Remand and Committal of Young Persons

� No child under the age of 16 should ever be placed in an adult prison

� There is an urgent need to review the provision of secure accommodation

The UN Convention on the Rights of the Child states that “every child deprived of liberty shall be
separated from adults unless it is considered in the child’s best interests not to do so” (Article 37(2)).
Although the UK government has entered a reservation related to this article the Scottish Parliament
should be aiming to meet internationally agreed standards and ensure that no child under the age of
16 is ever held in an adult prison.

The proposal in section 21 provides that young people aged 14-16 who are certified as unruly or
depraved could be held on remand in a Young Offenders Institution as an alternative to an adult
prison. As is made clear in the UN Convention, these young people should not be held in the same
places as adults. Prison staff are not trained to deal with this age group and a prison environment is
clearly damaging and dangerous for young people vulnerable to peer influences. Holding them in
Young Offenders Institutions does not relieve this concern.

We agree that there is a need for legal change in this area but this change should be about
preventing young people from being held in adult prisons.  To address this situation means paying
more attention to the availability and resourcing of secure accommodation in Scotland.



It is widely acknowledged that there has been a shortage of secure places in Scotland for some time.
At the moment there are only 91 secure places available in Scotland, 78 of them in three large units
(St Mary’s Kenmure, Rossie School and Kerelaw).  The majority of these places are occupied long
term and there are only a handful of secure places available for young people on remand.  As a result
it is often the case that young people are remanded in adult prison or are placed in a secure unit in
England.  Within the last few weeks we have been made aware that places in England may no longer
be available for this purpose.

Other agencies such as SACRO, the Scottish Human Rights Centre and the Scottish Children’s
Reporters Administration also share our concerns in relation to this issue.  The Criminal Justice Bill
provides an excellent opportunity for the Scottish Parliament to tackle these concerns and ensure that
Scotland meets the standards of the UN Convention on the Rights of the Child.

s.43 Physical Punishment of Children

� Children are entitled to the same protection under the law of assault as adults

� The defence of ‘reasonable chastisement’ should be abolished

� Need for public information campaign on positive, non-violent discipline

Barnardo’s Scotland has played an active role in the Children are Unbeatable! Alliance and fully
endorses the evidence submitted by them.  Although we welcome Section 43 of the Criminal Justice
(Scotland) Bill, we remain convinced that the Bill should abolish the defence of 'reasonable
chastisement' to protect all children.  In addition, the Committee needs to put pressure on the Scottish
Executive to support a public information campaign on positive, non-violent discipline.

The European Court of Human Rights has already held that the law in Scotland is not adequate to
protect children and needs to be changed. Therefore, legal reform is essential and the question for
the Committee is how far the reform should go.  Our belief is that there needs to be a sound legal
basis that ensures children and young people have the same protection under the law of assault as
adults.

The main purpose of the law reform has to be about changing people’s attitudes, not punishing
parents.  Experience from countries that have already implemented a ban, such as Sweden, shows
us that legal reform can make an impact on attitude and practice.  It has not resulted in an increase in
parents being taken to court or of social work intervention.  A similar change in law in Scotland would
mean that the courts would treat assaults against children in the same way as assaults against adults.
This would allow for a sensible prosecution policy that intervenes where necessary whilst at the same
time making parents think twice before physically harming their child.

Barnardo’s has many services in Scotland that provide support for parents and their children.
Research undertaken by Barnardo’s has identified a number of risk and protective factors for children
with emotional and behavioural problems (‘What Works for Troubled Children?’ by Ann Buchanan
(1999)).  Punitive, authoritarian / inflexible parenting is one of the risk factors in family settings
therefore Barnardo’s works with families to promote positive parenting.  When addressing issues
around physical punishment many parents acknowledge that smacking is not an effective form of
discipline.  The use of physical punishment often has more to do with parents being unable to
manage the stress and pressures that they are facing.  Legal reform has to be accompanied by a
systematic programme of public information and support for parents.

s.44 Youth Crime Pilot Study

� Support for the pilot study

Barnardo’s Scotland has been actively involved in the Scottish Executive review of Youth Crime and
is in full support of the proposals to extend the situations where 16 and 17 year olds can be referred
to the Reporter rather than entering the adult criminal justice system.  We believe that the Children’s
Hearing system provides a more appropriate framework for addressing the offending behaviour and
meeting the needs of these young people.



Apart from making the appropriate legal changes to allow this pilot to happen, the Scottish Executive
will need to ensure that there are adequate resources for social work teams and partner agencies.
There may also be a need for additional training for panel members.  Success of the pilot schemes
will depend on access to an appropriate range of disposals.  Barnardo’s services such as CHOSI,
Freagarrach and New Directions have demonstrated that effective, targeted and challenging
programmes can be delivered to young offenders aged 16 and 17.



SUBMISSION FROM SCOTTISH CHILDREN’S REPORTER ADMINSTRATION

I welcome the opportunity to comment on the recently published Criminal Justice (Scotland) Bill.  This
evidence will focus on three issues of particular relevance to children and young people.

Section 21: Remand and Committal of Children & Young Persons
Current legislation allows a child of 14 or 15 to be held on remand in prison if the court certifies if he/she is
too unruly to be held in local authority accommodation or secure accommodation.  This is clearly
inappropriate, and is arguably in contravention of Article 37 of the United Nations Convention on the
Rights of the Child, which states amongst other things “every child deprived of liberty shall be separated
from adults unless it is considered in the child’s best interest not to do so…”.  Accordingly, the provisions
in Section 21 of the Bill are welcomed.

Section 43:  Physical Punishment of Children
The current law on the physical punishment of children is undoubtedly in need of reform.  The concept of
lawful chastisement is unclear, and out of step with European Convention Rights.  It also allows scope for
dubious value judgements, as in the case of B –v- Harris 1990 SLT 208, in which the Court’s belief that
the child ”richly deserved punishment” appears to have significantly influenced its opinion.

The provisions set out in Section 43 represent a major step forward for Scots law.  They are far clearer,
while still leaving the courts appropriate room for interpretation within an overall framework.

It will be important, however, to state for the record during the Parliamentary process that the terms of
Section 43(1) are not intended to allow value judgements such as in B –v- Harris back in by the back door.

Concerns have been raised that the passage of this legislation will lead to hard pressed parents being
hounded by the authorities.  As the head of the body which receives, investigates and reaches decisions
on allegations of child abuse and neglect, I can confirm that we will not be referring children to a
Children’s Hearing on the basis of trivial concerns.  The criterion for referral to a Children’s Hearing will
remain that there is an identified need for compulsory measures of supervision in respect of the child.

Section 44:  Youth Crime Pilot Study
Scotland is the only country in Western Europe in which 16 year olds who are charged with breaking the
law are routinely dealt with in the adult criminal justice system.  Research evidence confirms that
adolescent offending is best addressed by doing two things at the same time:  Challenging and
confronting criminal behaviour and attitudes, but also addressing the personal and social issues that are
often inextricably linked with offending.  It is extremely difficult to hold these objectives together in the
criminal justice system, as Scotland’s record of incarcerating 16 and 17 year olds tends to demonstrate.

Both the reports of the Advisory Group on Youth Crime (2000) and more recently of the Working Group on
Referral Pilots (2002) have presented carefully thought through analysis of the proposed legislative
changes set out in this section.  The aim is to test whether a number of 16 and 17 year olds who have
committed more minor offences can be dealt with more effectively in the children’s hearing system than
in the criminal justice system.

My organisation is working closely with the Scottish Executive and local authorities and other service
providers to ensure that effective and credible community based services are put in place for 16 and 17
year olds referred to the Children’s Hearings System, and indeed for younger adolescents who have
broken the law.  It is worth remembering that the original purpose of the Children’s Hearing System, as set
out in the Kilbrandon Report of 1964 was “to effect, so far as this can be achieved by public action, the
reduction and ideally elimination of delinquency”.  Research evidence from Scotland and around the world
increasingly indicates that delinquency and youth offending can certainly be reduced through the provision
of effective interventions that address both criminal behaviour and its underlying social causes.

Alan D Miller, Principal Reporter
29th April 2002



SUBMISSION FROM SCOTTISH POLICE FEDERATION

Thank you for your letter of 26th March 2002 relative to the above subject.  As you may know, the
Scottish Police Federation represents all ranks from constable up to and including chief inspector,
over 98% of all police officers in Scotland.

We have given a fairly comprehensive and generally supportive responses to various consultation
papers concerning subjects covered in this Bill and gave additional views on subjects covered in
section 61 of the Bill concerning the proliferation of police powers, which we consider to be
unnecessary and a dangerous constitutional precedent.

Our fears have only been enhanced on reading the proposed legislative framework contained in
section 61 of the Bill.

In the consultation – “Making Scotland Safer: Improving the Criminal Justice System” the Scottish
Police Federation made the following comment:

Police Powers for Support Staff.

“The Scottish Police Federation has serious reservations regarding the proliferation of
Police powers.  At this time a police officer is the only person, with very few exceptions,
who can deprive a citizen of his liberty and has the authority to use physical force to
overcome the resistance of any person to effect a lawful arrest.  For his protection in such
confrontational circumstances the police officer is entitled to use handcuffs, an authorised
police baton and incapacitant spray.

Every decision taken by a police officer to arrest someone is not taken lightly but after
informed consideration of the available evidence, the law involved and consideration of
the alternatives available to him or her.

The seriousness of this decision is reflected in the very high level of training, both academic and
practical, which all police officers undergo.  In the area of criminal law and police powers, a police
officer’s academic training is at least the equivalent of a law graduate.  Every police officer is
closely supervised by more senior constables and other supervisors until it is felt that he has
displayed the necessary knowledge and aptitude to safely be trusted to act alone. The skill of
interfacing with the general public in the stressful atmosphere which is ever present at all stages
of detention, arrest or incarceration in police or court buildings is not something that is easily
achieved and can only be acquired through the intensive training and operational experience
available to police officers. It is questionable if without these core skills and experience the safe
and secure environment presently enjoyed within court buildings could continue to be assured.

We are unimpressed with the euphemistic phrase ‘limited police powers’.  It appears to us that
they are only slightly limited in that they confer the right to deprive a member of the public of their
liberty and to use force to do so. It is difficult to understand the rationale behind the proposal to
expose these civilian support members to some of the hardened, most difficult and problematic
individuals of society when it has been widely accepted in the past that to ensure the safety of all
concerned in the judicial process it has required highly skilled, trained and experienced police
officers.   We are quite certain that the Chief Constables’ duty of care will compel them to offer
such support staff the same measures of self protection as those enjoyed by the police sooner
rather than later. It could be argued that without the necessary background of operational policing
such support could be called upon more frequently than is presently the case.

Every survey of which we are aware indicates that the public are extremely worried and
apprehensive about this issue and we are not satisfied that there has even been any meaningful
consultation on this issue either with the police or the public and trust that this will be done before
going to legislation in haste.



Prisoner Escorts.

While we recognise the benefits of out-sourcing these duties to another agency in terms of
savings of police time, the issue of transfer of funds will be critical.  Police time will not be saved if
the funding to have these police officers in the first place is transferred elsewhere.  In calculating
any transfer of funds it is vital that the complexity of the police officers role is considered along
with the interactivity of different police functions. There is always a dividend from police officers
carrying out apparently peripheral tasks in terms of public support. There are also issues of public
safety to be considered. It must be recognised that despite the benefits anticipated, it cannot be
said that public safety will be enhanced.

Court Security Duties.

The Scottish Police Federation has serious concerns as to the proposals regarding security in
courts.  Court buildings are the only places in our towns and cities where you can guarantee that
the criminal classes and their associates will gather.  They are also places of high anxiety and
emotion where witnesses, accused persons, court staff and officials and police officers can and
do feel intimidated.  The fact that police officers are present on security duties is often the only
factor that ensures that matters do not get out of control.  We are aware that some Sheriffs have
indicated an unwillingness to sit unless there is a police officer on security duties in the
courtroom.

Within the last year in a court in Portree, police officers were required to use incapacitant sprays
against members of the public who were bent on attacking the accused person.

In one police force senior officers took a decision that incapacitant sprays should not be carried
by police officers in court.  After representation from the local Joint Branch Board of the Scottish
Police Federation the Chief Constable has reversed this decision.

No matter how well intentioned or how well trained or how well equipped support staff members
may be, they would not be able to provide the level of security that police officers provide by their
very presence.

It is also true that some of the officers employed on court security are nearing the end of their
service and many are probably not fully fit to carry out the full range of police duties.  If they are
removed from court security sections and returned to front line police duties it is likely that the
level of ill health retirals among them will be significant as there are very few alternative duties
they can be offered.

Our unequivocal view is that only police officers can ensure proper order within a court and that in
practical terms and in considering best value, this is the best option.

Turnkeys.

The Scottish Police Federation has no problem with the concept of using support staff to look
after prisoners in cells either at court premises or in police stations.  Indeed every police force has
used support officers in this way for a number of years.  These members of staff have assisted in
searching prisoners and support staff have also commonly taken fingerprints and photographed
prisoners after the requirement was made known by a police officer.  Elsewhere in the White
Paper it is suggested that these arrangements be extended to the taking of DNA samples.  It has
not been found necessary to give these
members of staff police powers as they are deemed to be operating under the direction of a
police officer.



We are also doubtful as to whether turnkeys wish to have these powers, as it would
fundamentally change their current relationship with prisoners.  Prisoners do not see turnkeys in
an ambivalent way under the current arrangements and there is no real history of acrimony
between prisoners and civilian turnkeys.  If they were to be given the power to lawfully use
physical force against them, this relationship would undoubtedly alter.  We are not aware of a
single instance where these support officers have requested that consideration be given giving
them this power.  This is because they are almost always acting under the direction of and with
the support of, a fully empowered police officer.

If it is envisaged that the proposed police custody and security officers might have an extended
role as “custody or charge bar officers” in police custody suites then the current crop of turnkeys
is simply not qualified for the role.  There are legal decisions regarding custody, which can only
be made by a police officer in the light of his training and experience as described above in this
response. Practical experience of recent fatal accident enquiries concerning deaths in police
custody would tend to support this statement. If the intention were to employ new staff in this role
we would suggest that the level of training required would be formidable in extent and cost.  In
addition to a high level of legal training they would require to be computer literate and trained in
the operation of the Police National Computer (PNC), the Scottish Criminal Records Office
(SCRO) local computerised incident logging systems, recording of productions and preparing
reports for the procurator Fiscal. We have further serious concerns as to what form any training
would take as the proposal leaves it open to Chief Constables to decide individually, rather than
establish any form of national standard or qualification. Furthermore, we have strong reservations
that the proposed legislation allows for a lack of consistency in applying the criterion for the issue
of an appropriate license.

There are also considerations of the level of salary such persons would command and this would
have to be set that against the loss of flexibility in police staff resources. For example, police
regulations, quite correctly, give chief officers considerable flexibility to meet the demands of
operational policing, this allows for re-rostering of rest days and diverting officers from one
demand to another, this by the very nature of their role would not be possible with police custody
and security officers. We note that there is an attempt in some instances to align the proposed
conditions of service for police custody and security officers to those of police constables.
However, there is no mention of whether such employees would have the right to withdraw their
labour. Clearly, this is a matter of utmost importance, as any absence from employment would
have an impact on operational policing.

There is also the question of de-skilling of police staff who would on many occasions require to
cover abstractions among support staff. It is the experience within forces, particularly in control
rooms that police officers are regularly removed from front line operational duties to cover for
absent members of support staff which has an obvious effect on the service delivered to the
public.

Currently police custody officers or duty officers decide if it is appropriate that an accused, who
has been arrested or detained by a police officer, can be detained in the cells.  This is a valuable
safeguard that should not lightly be discarded.

Conclusion
On reading the Bill we find that a new type of official is to be created who appears to be given the
full range of police powers and the right to use force to apply them albeit in restricted locations.
However, whatever crimes are committed in those locations, it appears these custody and
security officers will have powers to deal with them (Section 61 (1)(c))

There is confusion as to accountability of these proposed officers in that although there is
provision to refer the matter to the Chief Constable there is also provision for these duties to be



contracted out by Police Authorities and accountability appears to be deferred to contractual
agreement. (Section 61 (5)(c))

We reiterate that the power of arrest and the right to use force against citizens is not a power to
be afforded lightly. The essence of police work and training is in understanding the importance of
this and the responsibility involved.

From our experience we know that the greatest physical threat to police officers arises when they
attempt to effect an arrest. They have a high degree of training in managing these situations,
which if this scheme is to prove cost effective will simply not be practical to replicate with these
officers. It is indeed possible that an increased workload for police officers may result.

Our unequivocal view is that if police powers are required then the post should be filled by a
police officer. That is not to say that non-police officers cannot fill a supporting role up to the point
where police powers are required.

Financial Memorandum

It is also noted from the financial memorandum (Paragraphs 418 & 419) that this change will
incur no cost. . If this is the case then the cost of employing, training and equipping these officers
will be to the detriment of existing police budgets, which is likely to result in a reduction in police
officer numbers. It is our strongly held view that there would be little or no financial savings to be
gained by employing police custody and security officers. When the expected salaries for the
post, training costs, equipment and the loss of flexibility currently offered by police officers are
considered, it is questionable if the introduction of such a scheme would stand financial scrutiny
in terms of best value.

I trust this is of assistance to you.

Yours sincerely,

Norman MacLeod
Deputy General Secretary



SUBMISSION FROM CAPABILITY SCOTLAND (plus others)

This submission is made on behalf of four of Scotland’s leading disability organisations - Capability
Scotland, ENABLE, Scottish Association for Mental Health (SAMH) and Sense Scotland.  Together
these organisations span a wide range of disability issues, from physical disability and sensory
impairment, to learning disabilities and mental health problems.  Our organisations are engaged in
providing services for children, young people and adults with disabilities.  We also campaign for equal
rights and opportunities for disabled people, individually and in partnership.

Our interest in the Criminal Justice (Scotland) bill is confined to section 43, although as individual
organisations, we may have made submissions relating to other sections and issues.

Introduction
Our organisations support the aims of the Children are Unbeatable Alliance in Scotland. Accordingly,
we are disappointed that the bill does not propose a total ban on the physical punishment of children.
Our interest in this campaign is in representing the needs of children with disabilities.  We hope that
the Scottish Parliament would agree that physical punishment of a child with disabilities or a severe
medical condition or illness should not ever be justified.  Section 43 as currently drafted does not
provide such protection, other than for disabled children under the age of three.  Our organisations
hope that the Justice 2 committee will be prepared to amend section 43 (3) accordingly at Stage 2.  It
would seem that disability and medical and mental health conditions would be covered by “state of
health” as a factor to be taken into account in determining whether punishment is reasonable.
However, we are concerned that this phrase is not defined in the draft legislation, which leaves the
phrase to be interpreted in each individual case.  Indeed, the use of this phrase to cover disability is in
itself inappropriate as it assumes that disability is always a health issue, which is not the case.

Prohibition of Physical Punishment of Disabled Children
The reasons for providing full protection to children with disabilities under the law are similar to the
ones laid out by the Scottish Executive in the policy memorandum to the bill for prohibition of
punishment for children under the age of three (pages 37 to 40).   Many children with a disability,
severe medical condition or illness have younger developmental ages than their actual age and others
have conditions or syndromes that ensure that their body never matures.  Many children with a
communication disability or with complex, multiple sensory impairments or with a mental health
problem cannot articulate their views and emotions verbally without aid.  Others never fully develop
reasoning abilities.  For many reasons, children with disabilities may be unable to communicate
feelings of pain, hurt or remorse.  It is therefore appropriate to prohibit the use of physical punishment
on all children with a disability, severe medical condition or illness.

We are also concerned that the use of “state of health” as a factor to be taken into account in
determining whether punishment was reasonable may in fact afford children with disabilities a lesser
protection.  It is easy to foresee a  court case where the defence argues that because of the nature of
a child’s disability, medical condition or illness, the only form of punishment that would get the
message across was physical chastisement.  It is also possible to foresee that a court may agree that
such punishment was appropriate for a child with a disability, medical condition or illness, being
convinced of the arguments that no other form of punishment would be appropriate due to the nature
of the child’s disability.  However, the same punishment might not be deemed appropriate for a child
without a disability.  A different weighting may be attached to the parent’s actions which is informed by
society’s own value judgements about disabled people.

Support for Parents of Disabled Children
At the same time, the very particular stresses and strains on parents caring for a child with a disability
must be acknowledged.  Research continues to show that families with a disabled child live in low
income households, are spending their own money on specialised equipment and have limited access
to vital support services, like short breaks.1 Disabled children often share a bedroom with their
parents, presumably because of the need to provide 24 hour care.2  Many families do not appear to

                                                
1 One in five families with a disabled child live on less than £200 per week; over 60% of families with a disabled
child spend money every week on special equipment or clothing;  less than 10% have access to short breaks -
findings from Capability Scotland’s 1 in 4 poll surveys
2 !3% of children share a bedroom with a parent - Scotland Has Never Had it So Good?, 1 in 4 poll (Jan 2001)



have contact with social work services3 - of 120,000 people with learning disabilities in Scotland, only a
quarter (30,000) have regular contact with local or health authorities. 4

Parents coping and caring in such circumstances should not be judged.  Instead, more needs to be
done to provide adequate support and resources to enable them to assume the role of parent more
often and the role of carer less often.  Very often, they deal daily with a child whose disability manifests
itself in a range of behavioural problems and disorders.  From the point of diagnosis, parents with
disabled children should be able to access skills training and counselling as well as a more readily
available package of support services.  The emphasis should be on skilling parents to cope and to
instil positive discipline in their child’s life. Existing government initiatives to support parenting need to
be far better targeted to meeting the needs of parents caring for disabled children.   Our organisations
would welcome a well-funded, long-term strategy to accompany the change in legislation designed to
support parents in their caring role.  The impact of such a strategy should be fully evaluated to inform
future policy-making.

                                                
3 Only 65% of families applying for a grant from the Family Fund Trust were known to social work at the date of
application - Statistical Analysis 2000-2001, The Family Fund Trust
4 Same as You?  A review of Services for People with Learning Disabilities Scottish Executive (May 2000)



SUBMISSION FROM SHELTER SCOLTAND

Section 38- Interim Anti-Social Behaviour Orders.
Anti-social behaviour is a serious blight on some of Scotland’s most excluded neighbourhoods.  It can
cause huge housing stress and even homelessness where people have to flee intimidation.  Shelter is
committed to supporting effective ways of addressing anti-social behaviour.  However, for some time
we have been concerned that too much emphasis is being placed on eviction as a response to anti
social behaviour.

While we understand that eviction may well be a last resort, in most cases we consider that it simply
shifts perpetrators from one area to another, thereby affecting new neighbourhoods and families. It
fails to reflect that the problem may lie with only one individual in a household, yet the whole
household may suffer the consequences.

That is why we supported the introduction of ASBOs in 1999.  We believe that ASBOs can be a much
more focused, and therefore more effective tool to tackle anti-social behaviour than eviction.
Research evidence to date (CIH 2001) suggests that this is the case, although the benefits of ASBOs
are still shared by a disappointingly small number of service providers.

In looking at whether the scope of ASBOs should be expanded to provide an interim form, we
consider their potential effectiveness.  If an interim form makes ASBOs more effective, without
causing other side-effects, then we can see their merit in continuing to act as an alternative to eviction
and therefore something to support.  As we explain below, we have real concerns on two counts.  If
the Scottish Executive can provide assurances on both, we believe that interim ASBOs may have
some merit.

Shelter is concerned about:
• Any link which may be established between interim ASBOs and security of tenure
• Whether interim ASBOs will have the effect intended by the Bill.

Interim ASBOs and security of tenure
Despite strong opposition from Shelter and other housing organisations, the Housing (Scotland) Act
2001, at stage two, introduced a link between ASBOs and security of tenure.  The result is that an
individual or family with a Scottish Secure Tenancy can have this tenancy converted to a short
tenancy when notice is served by the landlord.  The Housing Act states that a notice can be served
regarding the conversion to a SSST when the tenant is subject to an anti-social behaviour order.  This
part of the act removes security of tenure and is the main source of concern for Shelter regarding the
introduction of interim anti-social behaviour orders.

Shelter seeks assurances that interim orders will not be linked to security of tenure in a similar way as
their full counterparts.  Shelter cannot fully support the introduction of interim orders without such
assurance from the Scottish Executive.

The need for interim Anti-Social Behaviour Orders
The other key concern for Shelter is whether interim ASBOs will have the effect intended by the bill.
The policy memorandum states that the ‘the policy intention is that the court should have the power to
grant an interim order to deal with anti-social behaviour pending the full order’.  The bill therefore
intends to use interim orders to resolve the issue of delays in obtaining anti-social behaviour orders,
by offering a way to protect people from anti-social behaviour pending a full order.  Shelter is not
convinced that the introduction of interim orders is the most appropriate way to do this.

Arguments in favour of the introduction of interim anti-social behaviour orders usually centre around
the time it takes to serve a full order on an individual.  This is due to the lengthy legal process with
most ASBOs taking at least 21 days to be served.  Research by the Chartered Institute of Housing
between 1999 and 2000 showed that in 50% of cases,it took between one and three months to grant
an ASBO1.   This creates frustration within the housing and legal professions, and has led many to
believe that interim orders are a solution to this problem.
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Shelter questions whether the rationale behind the introduction of interim orders has been fully
thought out.  Where the argument for their introduction is the issue of speed, Shelter is not convinced
that interim orders are an appropriate response.  If an order is needed urgently, this is almost always
due to the occurrence of a criminal offence –at which point the police should be involved, and an
interim order  would therefore not be necessary.  There is no certainty that interim orders would be an
effective response to the current lengthy delays in obtaining ASBOs.  If another measure is needed
then an interim interdict is still available, with the advantage that its use is not restricted to local
authorities.

Despite progress being made on tackling anti-social behaviour, much more needs to be done to
speed up the process of obtaining ASBOs.  Interim ASBOs will do nothing to speed up the process of
obtaining full orders.  If anything, it may slow them down as they will place increasing pressure on the
court system.  If interim orders are not considered by practitioners to be an effective and fair reaction
to cases of anti-social behaviour, like full ASBOs, they will be underused by many local authorities.

Shelter’s main concern- any link between interim ASBOs and security of tenure could also impact on
the effectiveness of interim ASBOs.  Short Scottish Secure Tenancies are attractive to some
landlords, as it gives them the power to evict ‘troublesome’ tenants without any reason at the end of a
set period (subject to appeal).  Interim ASBOs could be seen as a way of getting more tenants onto
SSSTs.  If this were so, it would lead to a credibility problem for ASBOs as a whole and may make
Sheriff Courts reluctant to grant ASBOs at all. If landlords and housing managers decide that  interim
orders are  an easy way to allocate short tenancies to ‘troublesome’ tenants, then their primary
purpose will be lost.  That would mean that interim ASBOs would have precisely the opposite effect
from that intended.

RSLs and ASBOs
RSLs currently face difficulties in obtaining ASBOs because they must be obtained by local
authorities.  This presents a number of problems.  ASBOs are not obtained at the speed required,
therefore leaving RSLs with a reduced number of options- including eviction. This practice
significantly reduces the effectiveness of ASBOs.

To tackle this problem, some local authorities such as North Ayrshire and Angus, have produced
model agreements between themselves and RSLs for obtaining ASBOs.  Shelter proposes that one
model protocol be drawn up for all local authorities and RSLs.  This would simplify an increasingly
complex system, as some local authorities have neglected to draw up any protocols and some RSLs
have separate protocols between themselves and more than one local authority.  One single
agreement would resolve a crucial effectiveness issue, as ASBOs would become quicker and easier
for RSLs to obtain.

The acceleration of housing transfer means that RSLs will move centre stage in the provision of
affordable housing.  Now is a good time to examine the tools at their disposal to tackle anti-social
behaviour.

The Way Forward
Shelter agrees on the need to find innovative ways to tackle anti-social behaviour.  But this should not
be at the expense of other fundamental housing policies such as the move towards increased security
of tenure for tenants.  Our key concern is that the introduction of interim anti-social behaviour orders
may impact negatively on security of tenure, and result in bad practice amongst landlords.

Shelter believes that ongoing work and debate is needed to find new remedies for anti-social
behaviour. For example, new research has shown that ASBOs in England cost at least £5000 each to
administer, which highlights the need to make ASBOs more cost effective.  Interim ASBOs must be
examined for their cost-effectiveness, before any decisions are taken regarding their long-term use.

Shelter could see the merit of interim anti-social behaviour orders as more progressive alternatives to
eviction if assurances were made about our two main concerns.  Shelter needs to be assured that
there will be no link between interim anti-social behaviour orders and security of tenure.  We seek
guidance from the Scottish Executive that interim ASBOs will be used in the context of and alongside
other measures to obtain a rapid response to anti-social behaviour.  Shelter also believes that



corrective measures work best if combined with positive measures to improve security and quality of
housing.

April 2002



SUBMISSION FROM MARY MUNRO

s.42. 'Amendments in relation to certain non-custodial sentences’ sub-sections 1, and 2,

Introduction

This part of the Bill extends the use of Supervised Attendance Orders to all offenders from the
age of 16, both as a penalty for fine default, and as an alternative sentence where the
offender is considered unlikely to be able to pay a fine within 28 days.

The changes are intended to 'assist the Scottish Executive's policy objective of reducing to a
minimum the number of custodial sentences served by fine defaulters' (Policy memo. pg. 35).

The aim of the Bill is described as being to 'modernise and improve efficiency in sentencing
practices and the criminal justice procedure in general'.

I would like to bring the Committee's attention to s. 42 sub-sections 1 and 2.

Comment

Despite a general recognition that too many people are sent to prison for fine default in
Scotland, the Supervised Attendance Order has been the main policy response to the
problem since 1990. It has been described as a 'fine on time'.

Research has shown how failure to pay fines is frequently related to poverty. It is also a
common-place observation that sentencers have difficulty in dealing with offenders on very
low incomes if the offence and circumstances preclude custody, probation or community
service. It is understandable that the SAO is seen as welcome option in such cases.

However, the SAO requires more of an offender than dipping in to their pockets to pay over a
monetary penalty. It is a disciplinary sentence requiring attendance at a designated centre
and compliance with a programme over a number of hours. It is therefore different in several
respects to the fine.  Importantly, the fine requires nothing more from the offender than the
payment of money, whereas the SAO imposes on her liberty.

s.42 (1)

Scotland's unique reliance on the SAO to deal with fine non-payment fails to address the
underlying causes contributing to default in the first place.

The SAO may well have value as a last resort alternative to custody. However, research and
practice in other jurisdictions suggest that there are other basic steps that would achieve a
drop in the number of offenders who default.

These could include
• ensuring that the fine is set at a realistic level relating to the offender's income and
• ensuring that the fine collection procedure is effective and consistent.

The Committee might consider if it is satisfied that the SAO should remain the primary
means of tackling fine default in Scotland. If not, the Committee should call for
evidence on the scope for change in the setting and administration of fines that would
reduce levels of default.

S. 42 (2)

The use of the SAO as a sentence of first disposal, in circumstances in which a fine is
otherwise appropriate, establishes a formal discrimination in sentencing on the basis of
wealth. People in poverty, or teenagers without income, are to be punished in a different way
from the better off or those able to find money from friends and family.



The Committee might consider if such unequal treatment is just. If not, the Committee
should call for evidence on alternative approaches to the problem, such as a ’unit fine’
scheme.

Summary

The Bill fails to take the opportunity to address fundamental problems in relation to the setting
and enforcement of fines in Scottish courts.  The amendments proposed to the SAO amount
to pragmatic tinkering with what should be a last resort response.

I am happy to submit a more detailed paper to the Committee or to give verbal evidence on
these points.

Mary Munro
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SUBMISSION FROM COMMISSION FOR RACIAL EQUALITY

Introduction

The Commission for Racial Equality (CRE) welcomes this opportunity to respond to the
Consultation paper on the Criminal Justice Bill issued by the Justice Department in Spring
2002.

The CRE is charged with three duties under the Race Relations Act, 1976:
• working towards the elimination of racial discrimination;
• promoting equality of opportunity and good race relations between persons of different

racial groups generally;
• keeping under review the working of the Act

Under the Race Relations (Amendment) Act 2000 (the 2000 Act), which came into effect in
April 2000, named public authorities are subject to a general statutory duty to ensure that in
“carrying out its functions, (to) have due regard to the need
a) to eliminate unlawful racial discrimination
b) to promote equality of opportunity and good relations between persons of different racial
groups”

The authorities are responsible for ensuring that the duty is an integral part of any function
where racial equality is relevant.  The 2000 Act also gives Scottish Ministers the power to
impose specific duties on public authorities bound by the general duty. Such specified public
authorities will be required to publish the steps they have taken to meet the general duty in a
Race Equality Scheme (RES.). The RES. would contain details of the arrangements made for
i) assessing and consulting on the likely impact of proposed policies on the promotion of

racial equality
ii) monitoring its policies for any adverse impact on the promotion of race equality.
iii) publishing the results of such assessments,  consultations, and monitoring with respect

to the above
iv) ensuring public access to information and services which it provides ; and
v) training staff in connection with the duties imposed by section 71(1) f the RRAA and

associated orders.

The provisions of the Act and its amendment will be relevant to all service providers.

The Commission for Racial Equality in Scotland (CRE) welcomes the opportunity to
comment on the above Bill.

General Comments.

The majority of the provisions of the Bill have no direct impact on racial equality matters and
as such the CRE does not propose to comment on them.

The CRE is however concerned that the manner in which some of the proposals are
administered may give rise to discrimination and we are therefore suggesting that certain
sections are supported with explicit guidance on racial equality. In particular we recommend
that guidance on racial equality is issued in support of :

Section 1. Orders for Risk Assessment & Lifelong Restriction
Section 14. Victim Statements
Section 18. Sexual Offences committed overseas
Section 21. Young Prisoners
Section 36. Persons referred to Drug Courts
Section 37. Restriction of Liberty Orders
Section 38 Persons subject to Interim ASBO’s
Section 41. Persons subject to Protection from Harassment Orders
Section 43. Persons investigated under the Physical Punishment of Children provisions
Section 44. Persons diverted to Youth Crime pilots, and



Section 54 + 55 Persons questioned in relation to bribery and corruption overseas.

We recommend that such guidance should reflect the provisions of the General and Specific
Duties of the Race Relations Amendment Act 2000 as they apply to the functions of a Public
Authority.

Specific Comments.

Section 3 – 7 Risk Management Authority – we recommend that the Risk Management
Authority be subject to the General and Specific Duties of the Race Relations Amendment Act
2000.

Section 14 Victim Statements -   we feel that the piloting of Victim Statements should include
victims of racially motivated crime as this may assist the recovery of victims of this type of
offence.

Section 18 The prosecution of British citizens or residents for sexual offences committed
overseas - we would welcome clarification of the term “British resident” as this is currently
unclear.

Section 38 Interim ASBO’s – we welcome the proposed introduction of interim ASBO’s.

Section 41 Protection from Harassment Orders – we welcome the proposed introduction of a
power of arrest to Protection from Harassment Orders.

Section 43 Physical Punishment of Children – if introduced we recommend that a high profile
campaign is activated to draw peoples attention to these new powers. We specifically
recommend that any such campaign must include targeted information for ethnic minority
families and visitors to Scotland.

Section 44 Youth Crime Pilots - we would welcome clarification of what constitutes a minor
offence and recommend that any crime, no matter how minor, which contains a racial
aggravation is not deemed suitable for diversion.
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SUBMISSION FROM EDINBURGH CITY COUNCIL

Interim anti-social behaviour orders

1 The Council has raised some 18 anti-social behaviour orders, 12 of which have proceeded to
full hearing and have been granted in the Sheriff Court.  The first anti-social behaviour order
sought to prohibit racially motivated crime was granted at Edinburgh Sheriff Court.

2 The first prosecution in Scotland for breach of an anti-social behaviour order was secured at
Edinburgh Sheriff Court. Particular success has been achieved in cases seeking to prohibit
routine offenders from entering designated areas in Edinburgh.  In relation to three such orders
the Procurator Fiscal has prosecuted the three individuals concerned on numerous occasions.

3 A variable approach has been taken across Scotland to the hearing of evidence in cases for
anti-social behaviour orders.  Experience across Scotland has been that the majority of anti-
social behaviour orders have not been defended.  There appear to be difficulties for defenders
in accessing legal aid.

4 In a number of Sheriff Courts it is understood that, when a case is undefended, the Sheriff hears
no evidence and the order is granted ’on the nod’.  In Edinburgh we have had the experience of
defended as well as undefended actions.  In both circumstances Sheriff’s insist upon hearing
evidence.

5 The hearing and testing of evidence is good practice and ensures compliance with the Human
Rights Act 1998 and in particular Article 6 ’the right to a fair trial and the right to a fair and public
hearing".

6 The Procurator Fiscal at Edinburgh has indicated that in general terms the anti-social behaviour
orders granted to the City of Edinburgh Council are competent. On that basis the Procurator
Fiscal proactively takes action to prosecute individuals for breaches of anti-social behaviour
orders.

7 It is known that the prosecution rate for breaches of anti-social behaviour orders in other parts
of Scotland is low.  The reason for this is not known.  It is possible that the reason for this is that
Procurator Fiscal’s elsewhere in Scotland are not confident in the competency of anti-social
behaviour orders granted in the absence of any hearing of evidence.

8 There is no method for collation of statistics on the number of breaches and prosecutions. It is
suggested that this statistical evidence would be of greater value than bare statistics on the
number of anti-social behaviour orders granted.

9 The Council believes that these new provisions could assist its strategy for tackling anti-social
behaviour by allowing quicker access to ASBO’s, albeit on an interim basis.  However, there is
concern that, because the provisions appear to contain no facility for the hearing of evidence,
that they may be subject to challenge under Article 6 of the Human Rights Act 1998.

10 Has the Crown Office been consulted as to their approach to prosecution on the basis of breach
of an interim anti-social behaviour order?

Julie Kennedy
Solicitor
Housing Manager



SUBMISSION FROM THE CHARTERED INSTITUTE OF HOUSING IN
SCOTLAND

Interim ASBOs

This is the response of the Chartered Institute of Housing in Scotland to the Criminal Justice
Bill.  It is based on feedback from members and other housing professionals working in the
field of anti-social behaviour.

The Chartered Institute of Housing in Scotland welcomes the Scottish Executive’s proposal
for the introduction of interim Anti-Social Behaviour Orders (Interim ASBOs).  This will provide
another tool to allow housing organisations to address anti-social behaviour speedily.
However, the CIH in Scotland does have some reservations which I wish to bring to the
Committee’s attention.

In relation to interim ASBOs in particular, there is a concern over the level of evidence which
may be required before an interim ASBO will be granted.  If Sheriffs are reluctant to grant an
interim order that is restrictive if undefended, the time before an interim ASBO is granted may
not be as prompt as the Executive’s intends.  If this is indeed the case then policy objective of
dealing with anti-social behaviour speedily will not be realised.

There are also a number of problems surrounding anti-social behaviour which will not be
remedied by the provision of interim ASBOs.  First, there are wide variations throughout the
country in the use of ASBOs.  Some of these are due to different practices within local
authorities and the CIH in Scotland is working to promote good practice.  However, other
variations are due to differences in the behaviour of Sheriffs, for example some allow the
granting of ASBOs on hearsay evidence alone will others do not.

Secondly, there are difficulties around the exchange of information and data protection issues
between local authorities, the bodies who can apply for an ASBO, and the police.  Often the
police are very cautious about sharing information which can lead to difficulties in local
authorities obtaining sufficient evidence to apply to the courts.

Thirdly, as the Committee is no doubt aware, one of the key issues affecting court action in
general is the lack of court time and availability of legal aid.  If progress could be made in
these matters this would result in an improvement in timescales for full ASBOs, a situation
which would be to the benefit for all those involved in the process.

In conclusion I would reiterate the CIH in Scotland’s support for the general principle of the
introduction of interim ASBOs, however we continue to hold concerns over the working of
ASBOs in general.  If the Committee would wish further detailed comments during Stage Two
of the Bill, I would be happy to provide further information.

Alan Ferguson
Director
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JUSTICE 2 COMMITTEE

18th Meeting 2002 (Session 1)

Wednesday 8 May 2002

Petition PE490

Note by the Clerk
Background

1. The petition (attached) asks the Scottish Parliament to amend existing legislation
in relation to the sentencing of convicted paedophiles or to introduce new
legislation to ensure tougher sentencing, with a minimum sentence for repeated
convictions.  The petition has the support of Anne Begg MP, Frank Doran MP
and Malcolm Savidge MP.

2. The Public Petitions Committee (PPC) considered the petition at its meeting on
23 April 2002 and suggested that the Justice 2 Committee consider it as part of
our scrutiny of the Criminal Justice (Scotland) Bill.  In particular, the PPC wish to
draw our attention to concerns about the possible introduction of a maximum
sentence for repeat convictions.

3. The Petition has also been referred to the Justice 1 Committee for information (in
connection with its inquiry into public attitudes towards sentencing and
alternatives to imprisonment).

Current law on sentencing of paedophiles

4. Sexual offences involving children and young people are contained in both
statute and common law.  The majority of sex offences are dealt with by common
law and the penalties for such offences are limited only by the court in which they
are prosecuted.  Any common law offence prosecuted on indictment in the High
Court may attract up to life imprisonment. The maximum penalties for statutory
offences are set out in the relevant statutes.

New legislation on sentencing of paedophiles

5. A range of measures contained within the Criminal Justice (Scotland) Bill are
aimed to protect the public against sex offenders.  Some of these are
implementing recommendations made by Lady Cosgrove’s Expert Panel on Sex
Offending.

Procedure

6. The Standing Orders of the Scottish Parliament make clear that, where the Public
Petitions Committee refers a petition to another Committee, it is for that



Committee then to take “such action as they consider appropriate” (Rule
15.6.2(a)).

Options

7. In view of the Committee’s current scrutiny of the Criminal Justice (Scotland) Bill,
the Committee is invited to take the petition into consideration, particularly when
scrutinising Parts 1 and 3 of the Bill (protection of the public at large and sexual
offences respectively).

3 May 2002 Clerk to the Committee
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JUSTICE 2 COMMITTEE

Visit by members to Tain Procurator Fiscal’s Office

Note by the Clerk

Introduction and background

1. Pauline McNeill MSP (Convener), Scott Barrie MSP and Stewart Stevenson
MSP, accompanied by a Clerk, visited the Procurator Fiscal’s Office in Tain on 15
January 2002.

2. Members met the Procurator Fiscal, Alasdair MacDonald for an hour before
court, then had a tour of the office and court by the office manager.  At the court,
members were able to speak to the Sheriff Clerk and Sheriff Booker-Milburn, and
then returned to the office to speak to the PF over a sandwich lunch.  As with
other visits, members were given the opportunity to speak with staff on an
informal basis outwith the presence of the PF.

3. This note provides a factual account of the visit to the Fiscal Office.  The note has
been structured to accord more closely with the terms of reference for the Inquiry,
which might assist members in digesting the information gathered from the visit.

Briefing from Procurator Fiscal on Tain PF office
Office personnel and the office
4. Members were welcomed by the PF who had been the PF in Tain since 1997.

He joined the PF service in 1979, and had worked in Aberdeen, Crown Office,
Elgin and been the PF in Haddington and Wick before Tain.  There were 3 other
staff; an office manager, one full time and one part-time typist, and a temporary
part-time in training precognition officer.

5. The office was a 2 storey building in the centre of the town, a 5-minute walk to
the Sheriff Court, and to the police office, which although were close, it would be
preferable to have all in one building.  The office was a series of rooms off the
staircase with no real open plan opportunities, which the administration staff
would ideally like.  The office manager was based in the front office with the other
admin staff in an office across the corridor.  The office was more spacious than
the previous office, which was fire bombed in 1996.  There was previously an
office in Dornoch also, as the PF serves Tain and Dornoch (see below).  The
court itself was on 2 floors and did not have a lift.  If necessary, the court could sit
downstairs in order to hear witnesses.

6. The office manager (OM) had worked in the PF service for 18 years, since
leaving college, being employed originally as a typist.  The OM commented that
one and a half typists was not necessarily enough and when she was off, the
part-time typist usually did extra hours.
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Sheriff, District and High courts in the office area
7. The office covered 2 separate jurisdictions, effectively the whole of Easter Ross

and Sutherland.  The Sheriff Court district of Tain covered a geographical area
from Alness in the south to Edderton in the north and Ardross in the west to the
Moray Firth in the east.  There was a Sheriff Court and District Court in Tain.  In
addition, the PF was PF for the Sheriff Court district of Dornoch, which covered a
geographical area from the Dornoch Bridge in the south to Melvich in the north
and Lochinver in the west to Helmsdale in the east.  There was a Sheriff Court
and District Court in Dornoch.  The population was centered on the east coast,
particularly in Alness and Invergordon, from where the majority of police reports
were received. The PF provided regional statistics for December 2000 to
November 2001.

8. The Sheriff in Tain also sat in Inverness part of the week.  The Sheriff in Dornoch
also sat in Wick and Stornoway.  There was a complex rota of a 4 weekly cycle.
There was no slack in the timetable for Sheriff and Jury trials, which had to be
“tacked” onto days when there were summary trials set down.  If on the first
sitting day, the Sheriff and Jury trial went ahead, this would take priority and take
over the slot for the summary trials, which would have to be adjourned. The week
beginning 4 February, there was a sitting of 4 Sheriff and Jury trials and
assistance had been applied for in advance from the Aberdeen office.  In addition
there was sittings of Tain and Dornoch District courts.

9. The PF’s court commitments were 2 days a month in Dornoch, 7 days a month in
Tain Sheriff Court and 1 day a month in each of the 2 District Courts.  This was
twice as much as time spent in court compared to the national and regional
average for other PFs.  The nearest High Court sitting would be Inverness, which
was where the nearest prison was located.

Caseload and workload
10. The PF explained there was a relatively high number of serious crime cases, with

18 currently requiring precognition, but no precognition officer in place.  The
majority of serious crime in the area was drug related.  The rundown of the local
economy was a major factor.  For the previous year, there had been 16 Sheriff
and Jury cases, 4 times that of other similar offices in the region.

Liaison with Regional PF and Crown Office
11. The OM did not have a problem covering the 2 separate jurisdictions of Tain and

Dornoch, apart from the requirement to produce 2 sets of statistics for Crown
Office.  The OM liaised with the Finance Division on a daily basis, but they lacked
local knowledge.

Liaison with Police and other agencies
12. There was a police sub divisional office in Alness, covering Easter Ross and one

in Dornoch, covering Sutherland, although officers were based also in other
stations including Tain.  The MSPs met one police officer at court who said the
relationship with the PF office was good and communication was generally by
telephone.
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13. The PF indicated that when he came to Tain there was direct liaison with the
Sutherland sub-division and Easter Ross sub-division inspectors.  The 6 monthly
meetings fell away when the PF covered the Dingwall office.  More frequent
liaison was happening again and the PF found the police quite accessible.  If the
PF had more time, he would like more discussions with the police and an
involvement in the training of local officers.

14. The PF said the most non-police reports received were regarding tv licences and
from the DSS.  A good relationship existed with the other main reporting agencies
- the Scottish Fisheries Protection Agency, Health and Safety Executive and
Customs and Excise.  Cases from the latter  bodies tended to be complex.

15. The trainee precognition officer (a retired police Chief Inspector) said that there
was a perception in the police that things were being short-circuited in the PFS.
This had been growing over the past 10 years.  He said communication problems
had become exacerbated in certain offices and localities but acknowledged that
the standard of police reporting had decreased and electronic transmission of
reports aided this, as there was less supervision.  He explained there was low
morale in the police when cases ended in no proceedings.

16. The Sheriff Clerk indicated a greater wish for integration of agencies – SCS,
Police and PFS – would require a bigger office for this purpose.

Witness Service and liaison with victims and the public generally
17. The OM expressed concern about securing the attendance of witnesses to court,

particularly due to the rural nature of the area and the resulting problems in the
winter when the weather was bad and transport problems occurred.  The Sheriff
Clerk concurred with this view.

18. The OM dealt with all witnesses and victims, including travel and expenses
claims.  It was not possible for her to attend court with them though.  She thought
the Victim Liaison Office (VLO) would be a good if it had a base in Inverness to
help in Tain.  The PF did not know what impact the VLO might have in Tain.

19. During the visit to the court, a Witness Service (Victim Support) representative
was present.  She had been in post since October 2001.  2 volunteers covered
Wick, Dingwall, Dornoch and Tain.

20. The trainee precognition officer pointed out that because of the workload on
fiscals, Crown witnesses on the day of trial were not as well prepared as they
could be as there had not been sufficient contact with the fiscal.  He also saw
intimidation of witnesses and jurors as a problem generally.  The physical layout
of the Tain court did not help this.

Information Technology
21. The OM expressed concern at how the new office system would work.  She

pointed out the lack of time available for the PF to use it.  There were new
computers in the office but not new software as yet.  There had been more
administration work since computers had been brought in.
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22. All staff had an email account, which they found useful.

Staffing
Management and supervision
23. “Nominally”, the Regional PF (based in Aberdeen) managed the PF.  However,

there was no permanent Regional PF at present.  His experience allowed him to
manage and “get the job done”.

Staff retention
24. The PF acknowledged the region had had a staffing problem since 1997.  During

this period, the Wick PF and Dingwall PF went on long term sick leave and he
had become the interim PF for Dingwall, while still working as the PF for Tain and
Dornoch.  This situation lasted 2 years.

25. The PF said that previously the “one-man” PF post such as Tain was a career
post.  There was more individual responsibility, usually a better quality of life in
rural areas, and local knowledge developed.  Now such posts were seen by the
Department as stepping-stones.  Salaries were an issue, as there was not much
of a difference between the Principal Depute grade and a lower level PF grade.
The only way forward was to allow career prosecutors in the High Court.

Hours and holidays
26. There was an on call rota with the Inverness and Dingwall offices, resulting in the

PF being on call every 4-6 weeks for a week at a time.  On call meant being
available to cover an area down to Fort Augustus, west to Ullapool, east to Nairn
and north to Cape Wrath at the top of Sutherland.

27. The PF was taking leave in April, as at present there were no courts fixed.  He
required to plan well in advance and organise cover if necessary.  He tended to
look at the calendar at the beginning of the year and mark off dates then.

28. The PF acknowledged that there was a problem recruiting in the region, due to its
more rural location, outwith the central belt.  Previously it at been “at the whim” of
the Crown Agent to move staff around the country, but there was now more
negotiation.

29. The administration staff did not have a system of flexi working hours.  Overtime
was not claimed very often although it was noticed that the OM worked beyond
the official hours.  However, the PF explained that he was happy for time to be
taken off in lieu.

Appraisals and pay
30. The PF raised the issue that none of his decisions were appealable as such but

Sheriffs decisions were.  Despite this, Sheriffs were paid considerably more
money.  He felt lower level PFs were not sufficiently valued.  The issue of pay
had really come to a head in 1995 when devolved budgeting for pay began.
Posts were re-evaluated and the system employed then did not allow for quality
of output, only taking into account volume of output.  The salary of those
appointed prior to 1995 was protected.  Each year the PF received a non-
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consolidated lump sum, which was non-pensionable.  His salary was effectively
decreasing though, as it was not increasing.

31. The PF suggested a comparison of pay for solicitors in private practice was not
necessarily worthwhile.  A more realistic comparison could be with a local GP,
who was, similar to the PF, answerable to a community, on call, and probably did
similar hours.

Stress audit and work pressures
32. The previous RPF (now Solicitor General for Scotland) had identified the need for

more staff for the Tain office.  The PF expressed the real need for another pair of
hands to free him from court commitments and allow him to concentrate on
serious crime cases.  One fifth of a depute would be of assistance, which would
be the equivalent of four days a month.  He was currently assisting the Inverness
office by marking some cases.

33. The office had received the stress audit and it had been discussed as an office.
There was nothing the staff did not know already.  It was expressed that the
people make the system work, despite the system.

Training, development and career progression
34. The PF was unable to attend working groups as most met in the central belt.

Compulsory training courses were held in Inverness e.g ECHR but most courses
were voluntary, which was a disincentive and there was little encouragement in
this area.

35. The retired police officer, currently employed on a casual basis, was being
trained to be a precognition officer, and came from the Inverness PF office.
There was seen to be more scope for training in Tain rather than Inverness, as
Inverness was more under-staffed.  His police experience allowed him to
interview witnesses, which was of a great help to the PF.

36. The office manager pointed out that training was available if wanted.  There were
2 meetings a year of all the region’s office managers (one in Aberdeen, the other
in Inverness).  This meant a full day out of the office.  The regional office
manager took any issues to the district fiscals meetings.
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SECOND SUBMISSION TO THE JUSTICE 2 COMMITTEE

Advocate Deputes

The Council of the Society would be grateful if the Committee would consider this
further submission on behalf of our members. As is indicated above it deals solely
with the question of the appointment of ADs who to date, as the Committee are
aware, have with one exception been drawn from the Faculty of Advocates. We
made only passing reference to this in our initial submission but in the light of
subsequent submissions and events, and the particular interest in the topic shown by
Committee members, we feel it is important to expand on our position and in so
doing, both to answer some of the points made and to correct some of the regrettable
misinformation that we consider has been presented to the Committee.

In practice, Advocate Deputes play an important role in the prosecution system, both
as prosecutors in the High Court and Appeal Court and as being responsible for the
issuing of instructions, on behalf of the Lord Advocate and the Solicitor General, in
respect of the certain categories of criminal investigations and investigations of
sudden deaths. In particular, no case may proceed on indictment, whether in the
Sheriff or High Courts, without such an instruction.

Having considered the evidence both oral and written, from members of the Faculty
some of whom appeared in their present capacity as serving ADs, we note with
regret  that they advanced their arguments for the present system largely by casting
doubt on the ability of Fiscals to perform the role. We have summarised their
arguments thus:

� ADs perform a quasi-judicial function replacing the committal proceedings that
exist in other adversarial jurisdictions. To perform this function they must be
institutionally independent from the prosecution service i.e.. not career
prosecutors;

� Fiscals have a mindset, due to their being “career prosecutors“, which impairs
their judgement;

� Fiscals are liable to make decisions that are objectively indefensible or
undesirable to further their careers;

� Fiscals only prosecute minor cases, which do not equip them with the skills to
deal with cases in the High Court, which require specialist pleaders;

� Fiscals of any length of service have moved to management duties and have no
recent court experience;

� Fiscals regularly make recommendations in relation to serious cases that are
inappropriate and require to be corrected by an AD; and

� Fiscals will allow themselves to be pressurised by the investigating agencies with
which they work in a way that leads to improper or inappropriate decisions being
taken.



We also note the repeated assurances the submissions are in no way impugning the
integrity of members of the Fiscal Service. Indeed it is suggested that these failings
may be unconscious - or in other words, Fiscals are not deliberately corrupt but
nonetheless lack the professionalism and wit to identify and resist these pressures

We should like to make the position of our members in respect of this quite clear. The
nature of the submissions made by Crown Counsel and other members of the
Faculty have caused enormous offence amongst many of our members who regard
them as wholly unsubstantiated and rather petty but somewhat in keeping with the
manner in which the Faculty has sought to maintain its position in the higher courts
over the past decade.

It is our view that the Faculty, perhaps understandably given its previous monopoly,
has done all it can to resist any further erosion of that role and we invite the
Committee to consider the attacks made upon the integrity and professionalism of
our members, many of whom have continued to provide years of dedicated and
skilled service in the face of considerable pressures, in that light.

Historical and legal context - Rights of audience in the Higher Courts
We note what members of the Faculty have had to say as to the reasoning behind
and strengths of the present system, particularly their submissions in relation to
“institutional independence“. We are anxious that these submissions by them are
placed in both legal and historical context and in particular that they are seen as
expressions of opinion, rather than fact.

It is our submission that the true explanation for the drawing of ADs from the Faculty
has little to do with institutional independence but rather is due to the historical
“closed shop” that we referred to above, which operated until the early 1990s
whereby only advocates and not solicitors could appear in the High Court the Court
of Session and the Appeal Courts. We suggest that the evolution of Crown Counsel
arose simply as a consequence of the amount of criminal business requiring to be
prosecuted on indictment exceeding that which be dealt with by the two law officers
alone, particularly as their separate role as government legal advisers also
increased. As no one could appear in the higher courts, other than advocates,
naturally the convention developed of the Lord Advocate selecting deputes to act on
his behalf from the Faculty, of which he too, of course, is a member.

However, we emphasise, that in our view, it is a convention, and that there is no
quasi-judicial function that requires the AD to be “institutionally” independent. We
note the points made regarding the absence of committal proceedings in Scotland
and the argument that the existence of Crown Counsel is a necessary alterative
which demands that those who serve are not career prosecutors, as this would in
some way offend against principles of justice.

We do not accept this argument. Scottish criminal procedure is now a matter of
statute law and has been for well over 100 years. It is as Parliament has decreed it
should be. Had Parliament considered this quasi judicial review a fundamental
aspect of procedure, presumably it would have specifically referred to it, thereby
enshrining it, as was done with the 110 day rule.

However, there is no reference to Crown Counsel or Advocate Deputes in the various
Criminal Procedure Acts from 1874 onwards other than their inclusion in the
definition of a prosecutor. No reference is made to the quasi-judicial role claimed for



them in the legislation, which simply states that all proceedings on indictment shall be
at the instance of the Lord Advocate. That, we suggest, reflects n quasi-judicial
function, but rather emphasises the public nature of the Scottish prosecution service
and the position of the Lord Advocate as its head.

Similarly we have been unable to find any support for this quasi-judicial role in legal
textbooks or in the writings of the jurists in the 18th century who were responsible for
collating and declaration of the various aspects of Scottish law and procedure as it
stood at that time.

Accordingly we respectfully ask that the Committee treat the notion of institutional
independence with some caution. It is our view that there is no legal basis for the
contention that a Fiscal could not carry out the functions presently undertaken by
Crown Counsel and that the absence of constitutional argument underlined when the
first and only Fiscal AD was appointed without challenge in the mid 1990s.

On the more general question of independence from improper influence, we wholly
reject the suggestion that Fiscals are vulnerable to such influence. We suggest that it
may be argued that Fiscals are afforded a degree of independence, which is not
afforded to ADs drawn from the Faculty. Unlike them, a Fiscal cannot be removed
from office, other than with the approval of Parliament. Depute Fiscals are not
appointed directly by the Lord Advocate but are civil servants with the entire
constitutional impartiality and independence that such implies and do not, unlike
Faculty ADs owe their office to the Lord Advocate who appointed them. Traditionally
it is tenure that is viewed as a safeguard against improper influence and we suggest
that Fiscals have rather more tenure than members of Faculty do.

We have also noted what the Faculty had to say about instances of poor decision
making by Fiscals and an apparent lack of expertise in dealing with more serious
crime. We propose saying little about the latter as the Committee are clearly aware of
the very considerable number of cases involving serious crime that are prosecuted
by our members daily before a Jury. These cases are subject to exactly the same
rules of substantive law and procedure as in the High Court and contrary to the
picture that has been painted, issues of legal and evidential feature very frequently.

So far as supposed poor decision making is concerned, we are rather disappointed
that in an attempt to justify their role, the Faculty members sought to make reference
to cases that they had encountered on an individual basis in such a selective and
vague fashion. Such incomplete and partial anecdotes are, of course, difficult to
rebut. Certainly we cannot argue that Fiscals bring the quality of infallibility to their
work. However nor do members of the Faculty. It would be all too easy for us to trawl
amongst our 280+ members and invite tales of poor decisions from Crown Counsel.
We can assure the Committee that we would receive many examples. However, we
believe that to simply refer to such individual cases as we were able to ingather
would be thoroughly unhelpful and provide no proper basis from which we could
invite the Committee to reach a view as to our respective levels of expertise and we
trust that the Committee will view the examples offered on behalf of the Faculty in
that light.

Clarification of the PFS position
We should like to correct two assumptions that have arisen from our oral evidence of
13 March 2002. First, neither of the witnesses who appeared on our behalf accepted,
as has since been suggested, that Fiscals were subject to illicit forms of pressure
from investigating agencies. The question that was put to each witness in this regard



was hypothetical and asked whether fiscals would have any difficulty resisting such
pressure were it to rise. Both witnesses answered they would not.

Secondly, we wish to comment upon the following statement made by Simon di Rollo
in evidence before you on 27 March,
“Richard Stott made it perfectly clear that he did not want somebody reviewing
his decisions”
This remark is both factually incorrect and a somewhat gratuitously insulting
interpretation of Mr Stott’s evidence. It is not the case that either Mr Stott or this
Society are seeking the abolition of Crown Counsel. Rather we argue that the
exclusion of Fiscals from that role is a matter of historical accident, which serves to
deprive from the body of Crown Counsel a very considerable degree of expertise and
excludes Fiscals from a role that many, very reasonably, aspire to. In particular we
are not arguing that there should be no review of decisions taken in district offices.
We have always accepted that there is a considerable advantage to be gained by the
review of a case by someone hitherto unconnected with it, and wish to point out to
the Committee that the detailed review of High Court cases to ensure that the case is
as well prepared as circumstances allow, is carried out by a Fiscal member of the
High Court Unit at Crown Office, not Crown Counsel.

Our members consider that we have much we could contribute as members of
Crown Counsel, from which we have been excluded over the years for no good
reason. We are proud of our role in the Scottish criminal justice system and have a
strong commitment to the ideals of prosecution in the public interest, which we hope
will not have escaped members of the Committee in their visits to various Fiscals
offices. The introduction of a promotion structure which includes service as an AD
would not only augment the quality of work undertaken Crown Counsel but would
provide a much needed career path, hopefully improving our ability to retain and
motivate our best litigators, who may not find the present limited career path
attractive.

We respectfully request that the Committee take these final submissions on behalf of
our members into account when reaching their final conclusions and thank them for
the courtesy they have extended to us during the course of their enquiry.


