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JUSTICE 2 COMMITTEE

AGENDA

14th Meeting, 2002 (Session 1)

Wednesday 24 April 2002

The Committee will meet at 10.15 am in the Chamber, Assembly Hall, The Mound,
Edinburgh.

1. Inquiry into the Crown Office and Procurator Fiscal Service (in private): The
Committee will consider lines of questioning for item 5.

2. Items in private: The Committee will consider whether to meet in private on 30
April, to discuss the Committee’s conclusions on the inquiry into the Crown Office
and Procurator Fiscal Service.  The Committee will consider whether to discuss
lines of questioning for witnesses on the Criminal Justice (Scotland) Bill at Stage
1 in private at its meetings on 8, 15 and 22 May and 5 June.

3. Subordinate legislation: The Committee will consider the following negative
instrument—

The Police Act 1997 (Criminal Records) (Scotland) Regulations 2002 (SSI
2002/143).

4. Criminal Justice (Scotland) Bill: The Committee will consider whether to invite
oral evidence on the general principles of the Bill at Stage 1 at its meeting on 15
May.

5. Inquiry into the Crown Office and Procurator Fiscal Service: The Committee
will take oral evidence from—

Colin Boyd QC, the Lord Advocate, Elish Angiolini, Solicitor General for
Scotland, Robert Gordon, Chief Executive, and Norman McFadyen, Crown
Agent.

Gillian Baxendine
Clerk to the Committee, Tel 85054



The following papers are enclosed for this meeting:

Items 1 and 5 – Inquiry into the Crown Office and Procurator Fiscal Service

Adviser note on suggested questions (PRIVATE) J2/02/14/1
Supplementary submission from the Crown Office and Procurator
Fiscal Service

J2/02/14/2

Adviser paper on the independence of the decision to prosecute J2/02/14/3
Adviser paper on the Review of the Criminal Courts of England and
Wales (the "Auld Report")

J2/02/14/4

Note on the visit to the Glasgow PF Office on 27 August 2001 J2/02/14/5
Draft note on the visit to the Tain PF Office on 15 January 2002
(PRIVATE)

J2/02/14/6

Draft note on the visit to the Fort William PF Office on 26 February
2002 (PRIVATE)

J2/02/14/7

Draft note on the visit to the Glasgow PF Office on 26 March 2002
(PRIVATE)

J2/02/14/8

Item 3 – Subordinate legislation
Note by the Clerk
SSI attached for Members only – available online in due course at:
http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/s-stat.htm

J2/02/14/9

Item 4 – Criminal Justice Bill
Note by the Clerk J2/02/14/10

Papers not circulated
Items 1 and 5 - Members should refer to the following papers, previously circulated:

13 February Interim Report by Committee Adviser (Private Paper) J2/02/6/1
COPFS Original Submission J2/01/33/6
COPFS 2nd Submission and paper on race J2/02/9/1
COPFS Management Review - The full report is available from
Document Supply or online at:

http://www.crownoffice.gov.uk/publications/mrt_contents2.doc
 
Item 4 - Members are reminded to bring with them copies of the Criminal Justice Bill
and Accompanying Documents, available from Document Supply Centre or at the
following website: http://www.scottish.parliament.uk/parl_bus/legis.html#50.

http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/s-stat.htm
http://www.scottish.parliament.uk/official_report/cttee/just2-01/j2p01-33.pdf
http://www.scottish.parliament.uk/official_report/cttee/just2-02/j2p02-09.pdf
http://www.crownoffice.gov.uk/publications/mrt_contents2.doc
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1.  Introduction

1.1.  The Committee has asked for further information about:

� Case marking and desertion of cases

� “no proceedings”

� pay scales and reserved rights

� long term sick leave, maternity leave and unfilled vacancies

� Fiscal Fines

� Victims

1.2.  In light of discussions that took place at the meeting on 13 March 2002, we have

also included further information on staff retention/turnover, which we hope will assist

the Committee.

1.3.  The Committee also asked about the level of criminal law experience of Advocate

Deputes on appointment.  Since making that request, the Committee has received the

individual details of the present group of ADs direct from Advocate Deputes, as part of

their detailed written submission on the subject.



2.  Case Marking and Desertion of cases

(i) Case Marking

2.1.  Case marking is undertaken by Procurators Fiscal and their deputes following

criteria set out in the Crown Office and Procurator Fiscal Service Prosecution Code.

These are:

� Legal considerations – from domestic, European and international law

� Evidential considerations – sufficiency of evidence, admissibility, credibility

and reliability

� Public interest considerations – the nature and gravity of the offence; the

impact of the offence on the victim and witnesses; the age, background and

personal circumstances of the accused; the age and personal circumstances of

the victim and other witnesses; the attitude of the victim; the motive for the

crime; the age of the offence; mitigating circumstances; the effect of the

prosecution on the accused; the risk of further offending; the availability of a

more appropriate civil remedy; powers of the court; and public concern.

2.2.  Our aim is to make effective and consistent use of the range of prosecution options,

alternatives to prosecution and provisions for the confiscation of the proceeds of crime.

2.3.  More detailed guidance to assist prosecutors in reaching decisions in specific cases,

based on these criteria, is contained in the departmental Book of Regulations.

QPRU and Case Marking

2.4.  One of the principal responsibilities of the Crown Office Quality & Practice Review

Unit is to carry out a continuous programme of office review.  Each Procurator Fiscal’s

Office is inspected in a regular cycle.  As part of the inspection process, the Unit selects a



random sample of recently concluded criminal cases, for examination to analyse the

quality of decision making at various key points in the process.

2.5.  To date a total of five office reviews have been completed and 316 sets of criminal

case papers examined by the Unit to assess the overall quality of work.  Of this number

248 sets of papers have been analysed to assess the quality of the initial marking decision.

Inspectors considered whether in cases marked to proceed, the case proceeded at the

correct level, in cases marked Fiscal Fine whether the marking was consistent with

Departmental policy, and in cases marked no proceedings whether that marking was

appropriate.  Specific consideration was also given to whether there was any evidence in

the case papers that the public interest was not adequately reflected in the marking

decision.  The following table shows a summary of the results of the assessment of

quality of marking decisions in the reviews undertaken so far.

QUESTION NUMBER OF
CASES

IDENTIFIED

TOTAL
NUMBER OF

CASES
EXAMINED

PERCENT
AGE

Where review team
disagreed with forum for
proceedings

14 180 7%

Where the public interest
was not adequately
reflected in the marking
decision

7 195 3%

Where disagreed with no
proceedings marking

5 33 15%

Where Fiscal Fine not in
accordance with
Departmental policy

1 26 3%

Where disagreed with
marking in respect of
Crown attitude to bail

5 58 8%



2.6.  Although the review team disagreed with the forum selected for proceedings in 14

cases, it was considered that a higher forum should have been selected in only one of

these, a case which proceeded at summary level in which it was considered that solemn

proceedings would have been more appropriate.

2.7.  In 3 of the 5 cases in which the Unit disagreed with a no proceedings marking the

reason for disagreement was inaccurate assessment of sufficiency of evidence.  These

were relatively minor cases in which the review team considered that summary

proceedings would have been appropriate.

2.8.  The Unit has made recommendations in individual office reviews with a view to

improving the level of guidance for and supervision of marking decisions with the

objective of improving overall quality and consistency of decision making.

Desertion of Cases

2.9.  Having taken the decision to commence criminal proceedings, the prosecutor has a

duty to ensure that the decision remains appropriate in the public interest.  Where there is

a change of circumstances or where the prosecutor receives new information, he or she

has to consider whether the prosecution should continue.  Where there is no longer

sufficient evidence against the accused, or where it is no longer in the public interest to

prosecute, the prosecutor is under a duty to discontinue the proceedings.

2.10.  Where there remains sufficient evidence of the offence(s) libelled, the deciding

factor in discontinuing proceedings or in accepting a reduced plea is the prosecutor’s

assessment of the public interest. Specifically, it will not be appropriate to accept a

reduced plea for reasons of convenience.  Nor will it be appropriate to accept a plea that

does not properly reflect the nature or extent of the offending behaviour, enabling the

court to pass an appropriate sentence.



2.11.  The Quality and Practice Review Unit recently added an examination of decisions

to take “no further proceedings” to the scope of its office reviews.  Their findings relate

to two offices only – one upper level and one district office – and so there is, at present,

an insufficient quantity of data to support any specific or general conclusions from the

office inspection programme.

2.12.  We attach statistics1 for “no further proceedings” for the last three years, up to

January 2002, which illustrate the numbers, and reasons, involved.  The Committee will

note that the three main reasons for discontinuing cases are:

� Failed service (of complaint) – on average 28% of all no further proceedings

� Death of accused – on average 20%

� Warrant withdrawn – on average 14%

2.13.  Where attempts at service of the complaint have failed, it is necessary to review the

case to decide the most appropriate action in the public interest.  In minor cases that

cannot attract a custodial sentence, careful consideration has to be given to whether it is

appropriate to proceed by obtaining a warrant.

2.14.  Another statistically significant category is “other specified reason” which covers a

variety of circumstances in which it is no longer in the public interest to continue the

proceedings.  These will include:

� a relevant change in the circumstances of the accused (other than incapacity or

death – such as an offer of gainful employment or admission to the Armed Forces

that would be jeopardised by a minor criminal conviction)

� the effect of decisions of the High Court such as Brown v Stott [s.172 of the

Road Traffic Act 1998] and Reynolds v PF Linlithgow, [pending emergency

legislation]

� industrial action, and

                                                
1 Annex A – “No Further Proceedings Categories”



� circumstances where the accused produces evidence at a late stage to prove that

no offence had been committed (e.g. production of a valid insurance document in

a prosecution for driving without insurance).



3.  No Proceedings

3.1.  The Committee has expressed interest in the nature of time barred cases, and the

number of cases marked no proceedings because of a lack of resources.  The

department’s Prosecutors Management Information System (PROMIS) is a case tracking

system that assists the operational monitoring of our core business – for example, when a

case is due in court, when a time bar will apply etc. It is not a statistical database.  As a

result, extracts relate to cases/accused, rather than specific charges or categories of

charge, and it is not possible to categorise time barred cases by type of offence without a

disproportionate amount of time and expense.

3.2.  We do, however, enclose details of all no proceedings decisions for the last three

years2 from which the Committee will note that “no pro – time bar” account for between

8,000 to 11,000 cases per year (around 0.5% of total reports received).  “No pro – time

bar” is the appropriate marking in circumstances where the relevant statutory time bar has

already expired on the date when the report is received by the Procurator Fiscal.

3.3.  There are two categories of no proceedings that relate to resources.

                                                
2 Annex B – “No Proceedings Categories”

Lack of Resources Cases

-

1,000

2,000

3,000

4,000

PF Staff Short-age  2  1  99  3  1 

Lack of Court Resources  1  6  3  3  3,770 

1996/97 1997/98 1998/99 1999/00 2000/01



3.4.  Staff shortages - This category is marked by the Procurator Fiscal

personally, where the Regional Procurator Fiscal has been unable to arrange

assistance or cover to deal with the situation which has arisen.  The figure of 99 in

1998/99 relates mostly to 88 cases in Kirkcaldy in April '98 which could not be

dealt with because of short term acute staff shortages and maternity leave.

3.5.  Lack of Court Resources - Before any case is marked No Pro for this

reason the PF will negotiate locally with the Clerk in an effort to have additional

court resources made available.  If, following such negotiation, additional court

resources are not made available the PF will report immediately to Crown Office

so that the matter may be taken up with Scottish Court Service (Sheriff Court) or

the Central Advisory Committee (District Court).  If, thereafter, further court

resources are not made available cases may be marked No Proceedings for this

reason.  The large numbers in the chart above relate to the District Court strike in

Glasgow in late 2000.



4.  Fiscal Fines

4.1.  The Committee are interested in the proportion of fiscal fines that are unpaid and are

then time-barred. A recent Scottish Executive study3 into fines enforcement, based on

research in five District Courts for 1999/2000 found that 64% of offers made in those

jurisdictions were accepted and, of those, 88% were eventually paid.  Of those that were

paid, 89% were paid without the need for any action (i.e. without citation to a Fines

Enquiry Court).

4.2.  Where the Procurator Fiscal considers in light of departmental guidance that it may

be appropriate to offer a fiscal fine, he should ensure that there will be sufficient time for

the case to be prosecuted should the accused fail to take up the offer. The time limit for

offences triable summarily only should be particularly borne in mind. However where

there has been a delay in commencing proceedings this should not prejudice the

discretion to offer a fiscal fine if that is the most appropriate disposal in the public

interest.

4.3.  The Committee will note from the statistics in Annex 1 that “no further

proceedings – failed alternative” account for, on average, 2.5% of all no further

proceedings decisions, and 0.23% of total reports received (around 770 cases in the

whole of Scotland in the year to January 2002).  This category will include a proportion

of fiscal fines which have not been paid, and in respect of which no further proceedings

are taken, for whatever reason.

                                                
3 “The Enforcement of Financial Penalties in Scotland” 2002 - unpublished



5. Pay Scales and Reserved Rights

Pay Band Minimum from
1 August 2001

Minimum from
1 August 2002

Maximum from
1 August 2001/02

No of staff in Pay
Band March ‘02

G
Senior Deputes
Head of IS

£41,500 £42,750 £52,300 13

F
District Fiscals £38,000 £40,000 £46,200* 21

F
Principal deputes
Heads of Finance,
Personnel,
Accommodation

£35,750 £37,000 £46,200 80.4

E
Depute Fiscals,
including SLAs,
regional managers,
Admin heads of unit

£25,000*** £26,000*** £35,100** 218.8

D
Precognition Staff
Office Managers

£17,800 £18,600 £35,100 117.6

C
Section Managers
Personal Assts

£14,700 £15,900 £21,800 126.1

B
Fiscal Officer
SGB1

£11,000 £12,400 £15,400 212.2

B
Fiscal Assistant
SGB2

£10,000 £12,400 £15,400 384

*reserved right maximum is £49,444. This applies to fiscals appointed before 1 April
1996

**reserved right maximum is £48,410, This applies to staff who were Senior Legal
Assistants at 1 April 1996. As at April 2002 there are 61.8 staff in this category.

***new entrants without relevant experience start at £22,750 and 23,500 from 1/8/01 and
1/8/02 respectively.



6.  Long Term Sick Leave

Absence policy

6.1.  It is the responsibility of Personnel Division to monitor all sickness absence across

the department.  BMI Health Services provide guidance and advice to Personnel,

particularly on long term sickness absence, but occasionally give specific advice on

frequent short term absences.

6.2.  The information provided relates to the likely duration of the absence, whether

effective service is likely in the future, any adjustments required on return to work and if

a reduction in working hours may be appropriate as a short term measure.  This

information is passed to local managers and is reviewed  by Personnel Division following

any return to work.

6.3.  The Departmental Welfare Officer is advised of any referrals to BMI and is updated

on a regular basis on relevant sickness issues.

6.4.  The current situation regarding long term sick leave, i.e. sick leave of more than four

weeks’ duration is, region by region:

GRAMPIAN, HIGHLAND AND ISLANDS

Legal Non-legal Total full time equivalent

1 3 98.7

2 members of staff attribute their absence to stress/anxiety

TAYSIDE, CENTRAL AND FIFE

Legal Non-legal Total full time equivalent

3 4 183.9



1 member of staff attributes his/her absence to stress/anxiety

LOTHIAN AND BORDERS

Legal Non-legal Total full time equivalent

Nil 6 170.3

4 members of staff attribute their absence to stress/anxiety

GLASGOW

Legal Non-legal Total full time equivalent

1 12 294.7

4 members of staff attribute their absence to stress/anxiety

NORTH STRATHCLYDE

Legal Non-legal Total full time equivalent

Nil 3 135.6

2 members of staff attribute their absence to stress/anxiety.

SOUTH STRATHCLYDE

Legal Non-legal Total full time equivalent

1 8 152.1

3 members of staff attribute their absence to stress/anxiety.



7.  Maternity Leave

At present 16 members of staff are on maternity leave, 6 legal and 10 non legal. The

following table shows details of maternity leave over the last 5 years.

PAID LEAVE

DATE NO OF LEGAL
STAFF ABSENT
ON PAID LEAVE

NO OF DAYS
LEGAL STAFF
PAID LEAVE

NO OF OTHERS
ON PAID LEAVE

NO DAYS
OTHERS PAID
LEAVE

1997/98 19 1861 30 2868

1998/99 8 770 37 3820

1999/00 9 1008 21 2346

2000/01 12 1414 17 2124

2001/Feb 2002 9 610 35 3616

UNPAID LEAVE
NO OF LEGAL
STAFF ABSENT
ON UNPAID
LEAVE

NO OF DAYS
LEGAL STAFF
UNPAID LEAVE

NO OF OTHERS
ON UNPAID
LEAVE

NO DAYS
OTHERS
UNPAID LEAVE

1997/98 8 691 21 1606

1998/99 7 802 26 2404

1999/00 9 1224 17 1899

2000/01 10 1200 8 652

2001/Feb 2002 6 325 12 758



8.  Victims

8.1.  The Committee wish to know the implications for the department, if any, of the

European Union Framework Decision on the Standing of Victims in Criminal Procedure.

8.2.  As a member of the Victim Steering Group we are working with Scottish Executive

Justice Department colleagues and the wider criminal justice community towards

implementing the Framework Decision, as part of the Scottish Strategy for Victims.   The

Framework Decision is a substantial and wide-ranging document.  The principal

recommendations that impact on the Crown Office and Procurator Fiscal Service are:

Article 2 – Respect and Recognition (general)

8.3.  In accordance with departmental policy on dealing with victims and witnesses,

Crown witnesses will be treated with dignity and respect, and in accordance with the joint

statement4 on Crown witnesses issued in conjunction with the Scottish Court Service.

Article 2 – Respect and recognition (vulnerable witnesses)

8.4.  Where vulnerable witnesses are identified to prosecution staff, additional steps are

taken to ensure that their attendance at court is made as problem-free as possible.  The

Victim Liaison Office which is currently being rolled out to COPFS throughout Scotland,

provides information on the criminal justice system, case specific information and advice

on where to obtain further support from other agencies and voluntary organisations, to

specific categories of vulnerable victims.  The VLO can help identify the needs of

vulnerable victims and communicate these to COPFS staff so that appropriate steps can

be taken by them, or by others, to reduce inconvenience and stress at court.  These steps

may relate to the location of the court, prioritisation of cases and the use of screens or

CCTV and other practical arrangements for the trial.

Article 4 – Right to receive information

                                                
4 copies have been made available to the Committee via the Clerk



Article 13 -Specialist services and victim support organisations

and

Article 14 - training

8.5.  As a dedicated victims assistance service within the Crown Office and Procurator

Fiscal Service, the Victim Liaison Office has a key role to play in meeting the needs of

Scottish victims and witnesses, and in implementing these aspects of the Framework

Decision.  The principal aims of the VLO are:-

� To provide information to victims, bereaved next of kin and some witnesses about

the criminal justice process in general and about the progress of the case that

affects them in particular

� To provide information to victims and bereaved next of kin about support services

� To facilitate referral to other agencies for specialist support and counselling as

required.

8.6.  Victims are entitled to certain information about their case:

� A right to an explanation as to how the criminal justice system operates in general

terms

� A right to be advised, if they so wish, about key decisions affecting the case in

which they have an interest

� A right to know when there are to be court proceedings

� A right to know how the court process is likely to operate in their case

� A right to know when and to be present when the offender is sentenced.

8.7.  The remit of the VLO applies to:

� Victims in all serious cases, where the nature of the charge(s) is indicative of

solemn proceedings.



� The next of kin in cases involving deaths which are reported for consideration of

criminal proceedings and death cases where a Fatal Accident Inquiry is to be held

� Victims in cases of domestic abuse

� Victims in cases with a racial aggravation and cases where it is known to the

Procurator Fiscal that the victim perceives the offence to be racially motivated.

� Cases involving child witnesses

� Victims in cases involving sexual offences

� Any other victim, next of kin or witness where the Procurator Fiscal and the

Victim Liaison Officer agree that because of particular vulnerability, the

provision of services would be beneficial

8.8.  The VLO works closely with other statutory agencies (the police; Scottish Courts

Service) and also with voluntary organisations (such as Witness Support Services,

Women's Aid, Victim Support Services).

8.9.  VLOs are based in local Procurator Fiscal Offices and are staffed by non-legally

qualified personnel. Staff in place at the moment bring a wide range of skills and

experience from the fields of social work, prisons, police and the voluntary sector, as well

as the prosecution service.  All have received training in the form of a two-week

induction course dealing with practical workplace issues, legal issues and the skills

necessary to carry out and develop the role of the VLO.

8.10.  To test the VLO concept, two pilot offices were established, one in Aberdeen in

November 2000, and one in Hamilton in April 2001.  The evaluations of the pilots

provide useful information about the operation of the VLO.  Aberdeen and Hamilton

VLOs are now firmly established.  New VLOs will come on stream in Glasgow and

Kilmarnock in March 2002.  By summer 2002 it is anticipated that each of the 6 Regional

divisions of Crown Office and the Procurator Fiscal Service will have fully operational

VLOs when Dundee and Edinburgh VLOs come on stream.



8.11.  The VLO is a division of the Crown Office and Procurator Fiscal Service.  Victim

Liaison Officers develop a close working relationship with the staff in the local

Procurator Fiscal Offices but they are not employed by the local office.

8.12.  The local VLOs are managed by the Director of the Victim Liaison Office, Sue

Moody.  She has responsibility for supervising service delivery and developing new

VLOs across Scotland.  She is accountable to the head of the Crown Office and

Procurator Fiscal Service, the Chief Executive, and to the Crown Agent Designate.  An

Area Manager for the West of Scotland will be in post by June 2002, with management

responsibilities for local offices in the West.  It is also anticipated that an Area Manager

for the East of Scotland will be in post by 2003 and will take over line management of

VLOs in that area.



9. Staff Retention

9.1 These tables show resignations among deputes and fiscal assistants, our two main

recruitment grades. In the period shown, the department recruited approximately 100

deputes and 130 fiscal assistants.

Deputes

Date Resignation In Post
March

Length of Service

April 1999 to March 2000 7      (4%) 175 1 to 2 years      1
3 to 4 years      4
5 to 6 years      1
18 to 19 years  1

April 2000 to March 2001 7      (3.6%) 190 0 to 1 year        2
1 to 2 years      1
3 to 4 years      1
4 to 5 years      3

April 2001 to March 2002 8     (3.8%) 208 1 to 2 years      4
2 to 3 years      1
5 to 6 years      2
9 to 10 years    1

Fiscal/Admin Assistant/Typist

Date Resignation In Post
March

Length of Service

April 1999 to March 2000 18   (5.5%) 324 0 to 1 year        3
1 to 2 years      6
2 to 3 years      2
3 to 4 years      3
4 to 5 years      3
6 to 7 years      1

April 2000 to March 2001 24     (7.4%) 324 0 to 1 year        8
1 to 2 years      6
2 to 3 years      3
3 to 4 years      3
4 to 5 years      3
6 to 7 years      1

April 2001 to March 2002 13    (3.8%) 338 0 to 1 year        1
1 to 2 years      7
2 to 3 years      1
4 to 5 years      2
10 to 11 years  1



Annex A - No Further Proceedings Categories:  Apr '01 - Feb '02 (Provisional)

No Fur Pro Reasons for No Further Pro - as % of No Fur Pro

Total
Cases

As % of
Reports

Warrant
Withdrawn

Now insuff
Evidence

Reporting
Deficiency

Failed
Service

Acceptable
explanation

Delayed
Conclusion CCIs5 Accused in

Prison
Accused

Dead
Incapacity
of Accused

Witness not
available

Attitude of
Victim

Failed
Alternative

Other
Reasons

GH&I
Region 1,921 6% 16% 7% 0% 19% 4% 1% 2% 5% 29% 5% 1% 0% 4% 7%
TC&F
Region 2,831 6% 18% 8% 0% 12% 3% 3% 3% 5% 32% 3% 1% 0% 4% 9%
L&B
Region 3,852 11% 21% 7% 0% 24% 3% 1% 1% 4% 26% 1% 0% 0% 3% 10%
NS
Region 3,348 10% 14% 5% 0% 26% 3% 8% 2% 6% 14% 2% 1% 0% 4% 14%
SSD&G
Region 3,565 8% 19% 6% 1% 23% 5% 3% 1% 4% 12% 3% 1% 1% 3% 19%
G&S
Region 8,014 14% 9% 5% 0% 35% 1% 1% 2% 4% 21% 2% 1% 0% 1% 18%

PF
Service 23,531 9% 15% 6% 0% 26% 3% 3% 2% 5% 21% 2% 1% 0% 3% 14%

PFS as % of Total Reports 1.37% 0.53% 0.03% 2.41% 0.24% 0.25% 0.17% 0.43% 1.98% 0.22% 0.07% 0.02% 0.24% 1.31%

                                                
5 “CCI’s” = Crown Counsels’ Instructions



No Further Proceedings Categories: Apr '00 - Mar '01

No Fur Pro Reasons for No Further Pro - as % of No Fur Pro

Total
Cases

As % of
Reports

Warrant
Withdrawn

Now insuff
Evidence

Reporting
Deficiency

Failed
Service

Acceptable
explanation

Delayed
Conclusion CCIs Accused in

Prison
Accused

Dead
Incapacity
of Accused

Witness not
available

Attitude of
Victim

Failed
Alternative

Other
Reasons

GH&I
Region 1,907 6% 15% 6% 2% 22% 5% 0% 2% 6% 25% 3% 1% 1% 3% 9%
TC&F
Region 3,074 6% 16% 10% 1% 20% 3% 2% 3% 6% 22% 3% 0% 0% 5% 9%
L&B
Region 3,445 9% 18% 13% 0% 30% 5% 1% 2% 4% 17% 2% 1% 0% 4% 2%
NS
Region 3,701 9% 14% 5% 1% 27% 2% 3% 3% 7% 15% 3% 1% 0% 4% 15%
SSD&G
Region 4,488 9% 17% 6% 0% 28% 6% 3% 2% 5% 11% 3% 1% 0% 3% 17%
G&S
Region 16,501 23% 14% 2% 0% 21% 1% 3% 1% 2% 41% 1% 0% 0% 1% 12%

PF
Service 33,116 12% 15% 5% 0% 23% 3% 2% 2% 4% 29% 2% 1% 0% 2% 12%

PFS as % of Total Reports 1.77% 0.60% 0.05% 2.72% 0.30% 0.26% 0.19% 0.46% 3.37% 0.24% 0.07% 0.02% 0.26% 1.35%



No Further Proceedings Categories: Apr '99 - Mar '00

No Fur Pro Reasons for No Further Pro - as % of No Fur Pro

Total
Cases

As % of
Reports

Warrant
Withdrawn

Now insuff
Evidence

Reporting
Deficiency

Failed
Service

Acceptable
explanation

Delayed
Conclusion CCIs Accused in

Prison
Accused

Dead
Incapacity
of Accused

Witness not
available

Attitude of
Victim

Failed
Alternative

Other
Reasons

GH&I
Region 1,704 5% 12% 8% 0% 25% 5% 1% 3% 7% 26% 4% 0% 1% 2% 4%
TC&F
Region 3,023 6% 11% 10% 0% 20% 4% 4% 5% 7% 23% 3% 1% 0% 5% 6%
L&B
Region 3,435 9% 24% 15% 0% 24% 3% 1% 2% 4% 19% 2% 0% 0% 4% 1%
NS
Region 3,478 9% 10% 6% 1% 33% 4% 3% 3% 7% 14% 3% 1% 0% 4% 12%
SSD&G
Region 3,857 8% 17% 7% 0% 27% 6% 2% 2% 5% 16% 3% 1% 0% 4% 9%
G&S
Region 9,382 13% 11% 5% 1% 45% 2% 5% 1% 4% 7% 2% 1% 0% 1% 14%

PF
Service 24,879 9% 14% 8% 1% 33% 4% 3% 2% 5% 14% 3% 1% 0% 3% 10%

PFS as % of Total Reports 1.18% 0.68% 0.05% 2.91% 0.32% 0.28% 0.19% 0.43% 1.26% 0.23% 0.08% 0.02% 0.25% 0.83%



No Further Proceedings Categories: Apr '98 - Mar '99

No Fur Pro Reasons for No Further Pro - as % of No Fur Pro

Total
Cases

As % of
Reports

Warrant
Withdrawn

Now insuff
Evidence

Reporting
Deficiency

Failed
Service

Acceptable
explanation

Delayed
Conclusion CCIs Accused in

Prison
Accused

Dead
Incapacity
of Accused

Witness not
available

Attitude of
Victim

Failed
Alternative

Other
Reasons

GH&I
Region 1,987 5% 15% 7% 0% 32% 7% 1% 3% 5% 18% 2% 1% 0% 2% 6%
TC&F
Region 2,729 5% 17% 13% 1% 19% 4% 1% 3% 8% 24% 3% 1% 0% 4% 2%
L&B
Region 4,074 11% 18% 16% 0% 22% 5% 1% 2% 3% 25% 1% 1% 0% 3% 1%
NS
Region 3,026 7% 12% 6% 2% 32% 6% 3% 2% 7% 19% 3% 1% 1% 3% 4%
SSD&G
Region 3,726 7% 14% 9% 1% 26% 7% 1% 2% 5% 19% 2% 1% 1% 2% 10%
G&S
Region 9,178 12% 10% 6% 1% 39% 3% 3% 1% 3% 9% 2% 1% 0% 1% 22%

PF
Service 24,720 8% 13% 9% 1% 30% 5% 2% 2% 4% 17% 2% 1% 0% 2% 11%

PFS as % of Total Reports 1.11% 0.75% 0.07% 2.55% 0.41% 0.17% 0.15% 0.36% 1.41% 0.19% 0.07% 0.03% 0.19% 0.92%





Annex B - No Proceedings Categories: Apr '01 - Feb '02 (Provisional)

No Pro Reasons for No Proceedings - as % of Total No Pro

Reports Received
Total
Cases

As % of
Reports

Ins Adm
Evidence Trivial Civil

Remedy
Mitigating
C'stances

Delay
Police/RA Delay PF Lack of

Courts
PF Staff
Shortage

Time-
barred

Not a
Crime

No
Jurisdiction

Age of
Offence

Other
Spec

Reasons
GH&I
Region 31,590 3,353 11% 32% 20% 5% 8% 11% 1% 0% 0% 2% 3% 0% 2% 15%
TC&F
Region 48,615 6,896 14% 32% 20% 8% 5% 7% 2% 0% 0% 4% 4% 0% 3% 14%
L&B
Region 36,462 5,112 14% 20% 29% 3% 6% 20% 1% 0% 0% 3% 2% 0% 1% 14%
NS
Region 35,075 5,685 16% 30% 21% 5% 5% 15% 1% 0% 0% 7% 2% 0% 2% 12%
SSD&G
Region 42,934 5,334 12% 22% 27% 7% 6% 16% 4% 0% 0% 5% 3% 0% 1% 8%
G&S
Region 58,964 12,964 22% 21% 29% 3% 2% 13% 0% 0% 0% 5% 2% 0% 5% 20%

PF
Service 253,640 39,344 16% 25% 25% 5% 4% 14% 1% 0% 0% 5% 2% 0% 3% 15%

PFS as % of Total Reports 3.9% 3.9% 0.8% 0.7% 2.1% 0.2% 0.0% 0.0% 0.7% 0.4% 0.0% 0.5% 2.3%



No Proceedings Categories: Apr '00 - Mar '01

No Pro Reasons for No Proceedings - as % of Total No Pro

Reports Received
Total
Cases

As % of
Reports

Ins Adm
Evidence Trivial Civil

Remedy
Mitigating
C'stances

Delay
Police/RA

Delay
PF

Lack of
Courts

PF Staff
Shortage

Time-
barred

Not a
Crime

No
Jurisdiction

Age of
Offence

Other
Spec

Reasons
GH&I
Region 33,431 3,575 11% 34% 22% 6% 9% 8% 1% 0% 0% 2% 1% 1% 2% 16%
TC&F
Region 51,060 7,816 15% 34% 17% 8% 5% 9% 2% 0% 0% 8% 2% 0% 3% 12%
L&B
Region 39,852 4,545 11% 26% 28% 5% 10% 8% 4% 0% 0% 5% 1% 0% 2% 11%
NS
Region 39,110 5,541 14% 35% 24% 6% 5% 11% 0% 0% 0% 6% 2% 0% 1% 10%
SSD&G
Region 49,761 6,422 13% 29% 30% 8% 8% 11% 0% 0% 0% 4% 2% 1% 1% 6%
G&S
Region 71,419 16,081 23% 21% 24% 4% 2% 9% 0% 23% 0% 3% 1% 0% 5% 7%

PF
Service 284,633 43,980 15% 28% 24% 6% 5% 9% 1% 9% 0% 4% 2% 0% 3% 9%

PFS as % of Total Reports 4.31% 3.68% 0.90% 0.80% 1.45% 0.13% 1.32% 0.00% 0.69% 0.25% 0.05% 0.43% 1.44%



No Proceedings Categories: Apr '99 - Mar '00

No Pro Reasons for No Proceedings - as % of Total No Pro

Reports Received
Total
Cases

As % of
Reports

Ins Adm
Evidence Trivial Civil

Remedy
Mitigating
C'stances

Delay
Police/RA

Delay
PF

Lack of
Courts

PF Staff
Shortage

Time-
barred

Not a
Crime

No
Jurisdiction

Age of
Offence

Other
Spec

Reasons
GH&I
Region 36,363 4,975 14% 32% 26% 6% 7% 6% 0% 0% 0% 2% 1% 0% 1% 18%
TC&F
Region 49,880 7,544 15% 32% 23% 11% 5% 7% 0% 0% 0% 5% 3% 0% 2% 12%
L&B
Region 37,776 5,159 14% 23% 25% 6% 8% 19% 0% 0% 0% 3% 1% 0% 1% 14%
NS
Region 39,664 6,017 15% 33% 25% 7% 6% 11% 1% 0% 0% 5% 2% 0% 1% 9%
SSD&G
Region 50,592 6,537 13% 31% 29% 9% 6% 9% 0% 0% 0% 4% 3% 0% 1% 7%
G&S
Region 71,443 13,726 19% 26% 28% 5% 3% 22% 0% 0% 0% 2% 1% 0% 1% 11%

PF
Service 285,718 43,958 15% 29% 26% 7% 5% 14% 0% 0% 0% 3% 2% 0% 1% 11%

PFS as % of Total Reports 4.48% 4.04% 1.11% 0.83% 2.13% 0.03
% 0.00% 0.00% 0.54% 0.27

% 0.04% 0.17% 1.75%



No Proceedings Categories: Apr '98 - Mar '99

No Pro Reasons for No Proceedings - as % of Total No Pro

Reports Received
Total
Cases

As % of
Reports

Ins Adm
Evidence Trivial Civil

Remedy
Mitigating
C'stances

Delay
Police/RA

Delay
PF

Lack of
Courts

PF Staff
Shortage

Time-
barred

Not a
Crime

No
Jurisdiction

Age of
Offence

Other
Spec

Reasons
GH&I
Region 38,650 4,791 12% 33% 27% 6% 10% 3% 0% 0% 0% 2% 1% 0% 0% 17%
TC&F
Region 50,543 7,896 16% 30% 22% 13% 6% 6% 0% 0% 1% 4% 3% 1% 2% 13%
L&B
Region 38,766 4,754 12% 23% 33% 9% 8% 6% 0% 0% 0% 4% 2% 0% 1% 15%
NS
Region 41,633 5,332 13% 34% 25% 9% 7% 6% 2% 0% 0% 4% 2% 0% 1% 8%
SSD&G
Region 51,058 7,257 14% 30% 29% 12% 7% 5% 0% 0% 0% 3% 2% 0% 1% 10%
G&S
Region 74,469 10,562 14% 31% 28% 7% 8% 11% 0% 0% 0% 2% 2% 0% 0% 9%

PF
Service 295,119 40,592 14% 30% 27% 10% 8% 7% 1% 0% 0% 3% 2% 0% 1% 12%

PFS as % of Total Reports 4.17% 3.73% 1.31% 1.06% 0.93% 0.07
% 0.00% 0.03% 0.43% 0.28% 0.04% 0.12% 1.60%
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Some Continental legal systems have traditionally sought to maintain the independence
of their prosecuting authorities by operating a ‘principle of legality’. This principle
requires the prosecutor to instigate a prosecution, if there is sufficient evidence. There is
little or no discretion in such a system. The principle of legality applies in Spain (for most
crimes, referred to as ‘public crimes’), Germany and Portugal. The German Code of
Criminal Procedure states that

the public prosecutor is required to take action against all prosecutable offences,
to the extent that there is a sufficient factual basis.

Where the legality principle operates, prosecutors are generally precluded from taking
an active role in schemes which are designed to divert suspected offenders from
prosecution.

Few countries operate a rigid legality principle. In both Germany and Portugal, there is
an exception  in respect of petty crimes. Italy has been described as one of the few
countries which strictly adheres to the principle, but this has resulted in a backlog of
cases, with trials often taking several years to come to court.1 The legality principle has
been described as being designed to

prevent the possibility of arbitrary, politically motivated or biased decision-
making and to ensure that the prosecutor does not usurp the legislative or judicial
function.2

Most other systems operate according to the ‘expediency’ or ‘opportunity’ principle, by
which the prosecutor has a discretion, and may decide that it is in the public interest not
to prosecute a particular case. The Scottish system clearly uses this principle. It also
applies in Belgium, Denmark, and Ireland. Some European countries (e.g. France)
attempt to ensure independence in prosecutorial decision making by having a stronger
role for the judiciary at the pre-trial stage. In other countries (e.g. Belgium, Denmark),
the prosecutor is under a duty to look for the material truth, i.e. for evidence for and
against the accused.
                                                          
1 J. Fionda, Public Prosecutors and Discretion: A Comparative Study.
2 P. Duff, Chapter 7 in P. Duff and N. Hutton, Criminal Justice in Scotland, at p116.



The independence of the Scottish system is said to be based on fact that a Procurator
Fiscal does not have to account to police, courts or victims regarding his or her
decisions. Accountability derives from the position of the Lord Advocate as a Member of
the Scottish Executive and Scottish Parliament.

Fionda stresses the procurator fiscal’s ‘independence from and supervisory role over
the police’. She argues that this produces a more ‘truly’ independent prosecutor, and
concludes that the Scottish fiscal is closer to prosecutors in Continental inquisitorial
systems than to the English Crown Prosecutor whose role is a more adversarial one,
and who is not involved in the investigation of crime.3

The courts cannot generally question prosecutorial decisions. In the case of McBain v
Crichton4 Lord Justice General Clyde stated:

the basic principle of our system of criminal administration in Scotland is to submit
the question of whether there is to be a public prosecution to the impartial and
skilled investigation of the Lord Advocate and his Department, and the decision
whether or not to prosecute is exclusively within his discretion.5

More recently, in HMA v O’Neil,  Lord Justice General Hope stated:

In my opinion the learned advocate-depute was well founded when he submitted
that the Crown’s right to prosecute was not subject to the control of the court
unless oppression, in the sense of a material risk of real prejudice, can be
demonstrated and that, except in cases of oppression, the Lord Advocate cannot
be called upon to give reasons for decisions on matters which are exclusively
within the province of the Crown.6

As Lord Hope makes clear, a court may refuse to allow a prosecution to proceed if it is
felt to be oppressive, e.g. if delay7 or pre-trial publicity8 has affected the likelihood of a
fair trial. The requirements of the European Convention of Human Rights may afford the
courts the opportunity to adopt a more robust approach. According to Lord McCluskey
in O’Neil:

the court has a right and a duty to take account of all matters, including the
conduct of the prosecutor, which, in the estimation of the court, are likely to have
an effect upon the due administration of justice in the court.9

                                                          
3 Fionda, supra.
4 1961 JC 25.
5 Ibid, at p28.
6 HMA v O’Neil 1992 SCCR 130, at pp140-141.
7 HMA v Stewart 1980 JC 84.
8 Stuurman v HMA 1980 JC 111.
9 Ibid, at 142.



Sources:

P. Duff & N. Hutton, Criminal Justice in Scotland.
S. Moody & J Tombs, Prosecution in the Public Interest.
J. Fionda, Public Prosecutors and Discretion: A Comparative Study.
C. Van Den Wyngaert, Criminal Procedure Systems in the European Community.
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Notes

The Auld Review was concerned with the criminal courts in England, the aim being
to streamline their processes, increase their efficiency and strengthen their
relationship with other parts of the criminal justice system, while ensuring that they
delivered justice fairly (Foreword, para 1) As such, it did not review the system of
prosecution, or the Crown Prosecution Service (CPS), per se  but simply scrutinised
those aspects of the process of prosecution which impinged directly upon the
workings of the criminal courts. Thus, the relevance of Lord Justice Auld's findings
and recommendations to the Scottish Parliament's Justice 2 Committee is fairly
limited.

It is also worth noting that several of the Auld recommendations are designed
primarily to bring the CPS into line with public prosecution systems in other
jurisdictions, including Scotland. For historical reasons, when the CPS was set up,
the police retained some control over the prosecution process, namely in terms of
formulating the initial charges, and some of the other powers granted to the CPS
were relatively weak, for instance, in determining whether to drop charges. The Auld
recommendations on these points are not relevant in the Scottish context, except
perhaps to confirm that a fully fledged and independent public prosecution service,
such as we already have, is indeed the optimum model.

Nevertheless,  there are some recommendations which might be of interest.

1.  Sentence Discounting  (pp 434-444)

Auld recommends the introduction of a graduated system of sentence discounting,
whereby the earlier a guilty plea is tendered, the higher the sentence discount. This
would be coupled with a mechanism under which an accused who is considering
pleading guilty would be able to get an advance indication of sentence. The latter
would involve the judge formally telling the accused in court (ie not in chambers) in
front of the prosecution and defence lawyers a)  the maximum sentence he would
get if he pled guilty at that stage and b) the possible sentence he would get upon
conviction after trial. This statement would be recorded by the clerk.

As a safeguard to the accused who is intending to plead guilty at an early stage in
the process in order to benefit from a sentence discount, the judge would enquire



into his or her mental state. The judge would also satisfy him/herself that the
accused was not under any pressure falsely to admit guilt.

At present in Scotland, the system of sentence discounting, under s 196 of the
Criminal Procedure (Scotland) Act, is rudimentary, there being no guarantee that any
sentence discounting takes place at all. A move in the English direction, while
probably meeting considerable resistance from the judiciary and legal profession,
might well increase the number of early pleas, thus considerably reducing pressure
on the procurator fiscal service.

2.  Disclosure  (pp 444-475)

The English regime on disclosure is entirely different from the position in Scotland
but it might be worth considering one or two points made by Auld. First, he notes that
disclosure serves two functions: ensuring a fair trial; and increasing the efficiency of
the process (p 444). For this reason, Auld recommends greater disclosure by both
the prosecution (normally of the evidence) and the defence (normally of its intended
defence) prior to trial. The mechanics are specific to England but the principles are
clearly worth encouraging. Further, two more detailed recommendations might be
worth looking at.

First, Auld suggests routine disclosure of  certain common categories of  document,
for instance, crime reports, incident report books, police officers' notebooks, custody
records, expert reports, and draft witness statements where the draft differs from the
final version (p 466). As regards the last item, in England all witness statements (and
not just those of police witnesses) are already routinely disclosed and this policy
should certainly be adopted in Scotland. There  would seem  to be no reason why
the other items on Auld's list should not be routinely disclosed by the prosecution to
the defence.

It might also be worthwhile legislating in Scotland, as has been done in England,
both to clarify the present common law rules which are lacking in clarity and also,
perhaps, explicitly to increase disclosure by the prosecution.

Second, Auld is clearly of the view that the defence should be placed under greater
pressure to live up  to their existing duty to disclose their case in advance of trial (pp
454-463). Such a general duty does not exist in Scotland but the concept is entirely
familiar: special defences have long had to be intimated in advance of trial and the
Sexual Offences (Procedure and Evidence) Scotland Bill, currently proceeding
through Parliament, is extending this to the defence of consent in rape cases. It
might be that a more general duty of advance disclosure by the defence of the
position it is intending to adopt at trial should be introduced in Scotland and it might
be worthwhile legislating on this point.

As Auld comments: 'A criminal trial is not a game under which a guilty  defendant
should be provided with a sporting chance. It is a search for truth in accordance with
the twin principles that the prosecution must prove its case and that a defendant is
not obliged to inculpate  himself, the object being to convict the guilty and acquit the
innocent. Requiring a defendant to indicate in advance what he disputes about the
prosecution case offends neither of these principles.' It should be noted that defence



disclosure of its approach prior to trial is predicated upon the prior point made above,
namely that there has already been full disclosure of the prosecution evidence to the
defence.

Both these suggestions tie in with the philosophy underlying s 257 of the Criminal
Procedure (Scotland) Act which is that as much evidence as possible should be
agreed between the parties prior to trial. This section has so far proved ineffective
and consideration should be given to making it work.

3.  Pre-trial hearings  (pp 481-495)

The Scottish counterparts of pre-trial hearings are intermediate diets (in summary
procedure) and first diets (in solemn procedure) . Auld notes (p 483) that the value of
such hearings depends very much on the style and vigour of the judiciary as well as
the local court culture. This mirrors the position in Scotland where this message
needs continual reinforcement. The judiciary needs to much more pro-active at
intermediate and first diets in checking that cases really are ready to go to trial, that
as much evidence as possible has been agreed (see above), and that any
adjournments requested are absolutely necessary.

Auld suggests that 'oral' pre-trial hearings should become the exception rather than
the rule (p 487) and that the exercise should normally become paper based. He
suggests that there should be a standard pre-trial time-table, requiring the parties to
liaise with each other and take the appropriate actions. The court would ensure,
through the submission of checklists by the parties, that everything required of the
parties had been done satisfactorily, and an oral hearing would be heard only where
the parties or the court considered it necessary (pp 488-490). It might be that this
type of system – or even some sort of computerised pro-forma and procedure - could
be applied in Scotland.

4.  Time-limits (pp 503-508)

Auld comments, with some justification, that the Scottish 110 day rule (ie that where
an accused is in custody, the trial must commence within that period) and similar
strict time-limits elsewhere are not particularly effective in encouraging an efficient,
speedy and just criminal justice process and may even be counter-productive (p
504). His recommendation is that the present limits in England should be retained: in
summary cases (which are usually much more simple), 56 days; and in solemn
cases, 182 days. It might well be worth considering the future of the 110 day rule in
Scotland and whether it should be extended to, eg, 180 days. It should be noted that
this rule only applies in solemn cases (although Auld appears unaware of this fact)
but it is almost solely in such cases that the Scottish prosecution system finds that
the time limit causes major problems. (The '40 day rule' in summary cases does not
appear to cause any such problems, largely because most offenders charged with
summary offences are not remanded in custody and, in any event, such cases are
rarely particularly complicated.)



5.  Simplification of rules of evidence (pp 546-582)

Auld recommends that the law of criminal evidence should be comprehensively
reviewed and simplified. In his view, it should move away from technical rules
regarding admissibility and trust the decision makers (whether those be judge or
jury) to give the appropriate  weight to the evidence (p 546-547). It would certainly be
worth reviewing various aspects of the Scots law of evidence with this end in mind.
At present, it can be very difficult and time-consuming for the prosecution to
determine what evidence may legitimately be led and prepare for any challenges
from the defence.

Auld then goes on to consider various areas for potential reform, primarily: the
approach to prior witness statements, hearsay, previous misconduct of the accused /
similar fact evidence, the evidence of children, and expert evidence. This is not the
forum for detailed consideration of these issues and, further, the law of evidence in
England is different in many ways. Nevertheless, most of these topics might benefit
from scrutiny in the Scottish context.

Professor Peter Duff
March 2002
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Note by the Clerk

Introduction and background

1. Pauline McNeill MSP and Bill Aitken MSP, accompanied by a Clerk, visited the
Regional Procurator Fiscal’s Office for Glasgow and Strathkelvin in Glasgow on
27 August 2001.

2. Members were welcomed by Len Higson, the Regional Procurator Fiscal (the
RPF) who gave an informal briefing on the office.  Members were then shown
round the sub units of the Case-marking unit by David Green, Senior Principal
Procurator Fiscal Depute (SPPFD).  This involved observing what work was
being carried out and being given the opportunity to speak with legal and non-
legal staff on an informal basis outwith the presence of the SPPFD.  Over a
sandwich lunch, members spoke with the RPF, SPPFD, John Miller the Senior
Assistant Procurator Fiscal, and John Traynor, Regional Administrative Manager.
After lunch, members observed the custody court proceedings at the Sheriff
Court, spoke further with the case-marking unit staff, and participated in a
debriefing with the senior management team.

3. Due to the size of the office (the case-marking unit consisting of over 50 staff),
members acknowledged that they would wish to make a return visit, in order to
see the other main units in action (summary proceedings, solemn, and High
Court).

4. This note provides a factual account of the visit to the Fiscal Office.  The note has
been structured to accord more closely with the terms of reference for the Inquiry,
which might assist members in digesting the information gathered from the visit.
Most comments relate to the case marking unit but other more general
comments, mainly regarding personnel matters, covering the office were received
also.

Introduction
5. Members received a briefing from Len Higson, the RPF.  He had previously been

the RPF for Grampian Highlands and Islands and Director of Resources at Crown
Office.  The Glasgow office is a regional office itself with there being one office to
cover the whole of the Glasgow and Strathkelvin area.  The office covers a
heavily populated geographical area from Carmunnock in the south to Twechar in
the north and Crookston in the west to Baillieston in the east.   Reports are
received from 4 operational divisions of Strathclyde Police.  The office building at



2

Ballater Street is over 15 years old and now more accommodation was urgently
required.  It is a couple minutes walk to the Sheriff Court.  There is also a PF
base within the High Court and District Court buildings.  The RPF acknowledged
the sheer size of the operation in Glasgow caused unique problems.

6. Members received a booklet outlining the office structure and detailing the
functions, structure, and work of each of the units.  Members were provided with
copies of the duty rota for April to September, breakdown of maternity leave for
1998-2001, pay bands, breakdown of staffing for the office (available from the
clerks), and a draft Regional Management plan for 2001-2004.

Case-marking unit
7. See above booklet for details. The offices were open plan.  Legal staff had been

in the office since 8.30am, but the email system was down and custody reports
had yet to be received from the police.  Routine marking would be affected by late
arrival of custody reports, which had to take priority. Normally approximately 80
cases were received on a Monday (more if events and demonstrations had taken
place at the weekend).  Police could send reports over the weekend to the PF
office but seldom did, one possible reason given being lack of police typists and
also complex cases requiring more police time.  Deputes were on standby some
weekends to deal with police reports, if large events like an old firm match or Gig
on the Green were happening.

8. Persistent offenders’ reports would be marked along with any other outstanding
reports.  The Promis computer system highlighted outstanding cases.  The police
would email reports direct to the relevant printer in the PF office.  Departmental
Intranet was up and running as well.

Custody court
9. The SPPFD took members across to the custody court, which began 20 minutes

late, at 2.20pm.  86 custody cases and warrants were due to be heard.  A number
of those in custody were still waiting to see their solicitor and there were 2 duty
solicitors on hand.  One police officer was in the court at all times which, with
public benches of over 40 people, did not seem particularly secure.  The
acoustics were bad also.

10. Bill Aitken returned to the custody court after the debriefing.  The same depute
was still in court, not having had a proper break since starting work at 8.30 am.
Many accused seemed to be in withdrawal and were becoming increasingly
agitated, with solicitors having problems obtaining addresses for bail applications.
The public benches were becoming extremely restless, due to the lengthy
proceedings.

11. After an adjournment at 6.15 pm, it was anticipated that another depute would
replace that depute at 7pm with the court finishing at about 9pm.  Finishing late,
deputes were not particularly comfortable with walking alone back to the PF
office.
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Organisation of court business
12. There was an overload of work in the Sheriff Court and the Lord Advocate had

become involved.  Allocation and in particular loading of cases in the summary
trial courts was a particular problem, over and above the volume of cases.  Too
many trials were being adjourned, primarily due to the accused not turning up or
the defence not being ready.  A working group with the Scottish Courts Service
was to report by October.

13. There was a system in place whereby defence agents could make an
appointment to see a depute to discuss pleas before intermediate diets.
Sometimes full police statements were not available to the defence prior to
intermediate diets.  The police did not generate such statements until the fiscal
requested them.

Information Technology
14. The RPF commented that electronic reporting by the police had reduced direct

contact with the police.  As a result, robust liaison arrangements were required.

15. In future, marking would take place on screen once the Future Office system was
up and running.  The increase in the use of IT might mean the need for more
legal staff.  All staff had a pc at the moment with most deputes using it for case
tracking.  One member of staff indicated it was surprising if the computer system
did not crash every week.  Training for on screen marking was to take place
inhouse which was regarded as restrictive.  The deputes indicated that it would
be difficult to show a train of thought on screen and that routine cases only
should be marked on screen.  There would require to be touch typing training and
an ability to write notes on screen.

16. A pilot system for postal citation of witnesses was being tested.

Liaison with the police and outside agencies
17. Senior fiscals attend divisional police monthly meetings.  Fiscals were involved

with police training.  Senior police and fiscals met quarterly for the Joint Standing
Advisory Committee.  The Drugs Enforcement Agency (SDEA) and ACPOS were
committed to reporting more drug cases and there was a regular communication
link.  Police had given the PF office advance notice of an anti-vandalism initiative,
which had proved useful.  In general there were flashpoints of police reporting
where no control could had by the fiscals.  At the end of the financial year, there
tended to be more police reports.  There was often pressure on the police and
routine case reports were often lacking in evidential information, which
subsequently had to be requested by fiscals.

18. The RPF indicated there was a reasonable relationship with the police at all
levels, although officers appeared to be discouraged from coming to the PF
office.  However, there needed to be borne in mind that police complaints are
dealt with by the PF office.

19. The RPF commented that a more joined up approach and radical change might
be necessary, possibly dividing the office into 4 divisions, as with the police
divisions in Glasgow.  A feasibility study was about to begin.
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20. There was a case management system in place with a case manager (police
officer) being in place at each of the 4 police divisions.  Provided the police
officers who had reported cases communicated with the case manager, this
system worked effectively.  However, problems arose when police officers were
not on shift and this communication had not occurred.  Due to the nature of the
rotation of fiscals between units, identifying a particular fiscal to contact was more
difficult.  Principal Deputes were easier to contact as they were often in the office
and not in court.

21. Around 8% of reports were received from outside agencies, with a large number
from the DSS.

22. In 2000, 100% funding had begun of diversion schemes with local authorities.
The Glasgow City Council scheme was expected to commence January 2002.
New diversion schemes were assessed by the SPFFD to see if suitable.  A
Principal Depute regularly liased with Turnaround.  Turnaround would interview
all women appearing at the District Court.  Another Principal Depute’s diary for
the coming week included meetings of the Young Offenders Forum, a lecture to
probationary police and asylum seekers training.  The Principal Deputes would
liaise with the Reporter to the Children’s Panel regarding cases involving those
under 16 or those over 16 but under supervision.  Secure unit places for those
under 16 were few and far between.

Drug court
23. Preparations for the Drug Court were being made.  It was commented this would

be a useful vehicle but resource intensive.  A number of the more experienced
Glasgow staff would be moving to do this work.  The unit would identify cases
with the assistance of the police and discuss suitability with defence agents and
social work.  Two Sheriffs were being allocated to the court.

Staffing
24. There were three voluntary on call rotas for sudden deaths, search warrants and

suspicious deaths.  The SPPFD was on call 24 hours a day 7 days a week for
advice to police primarily.  He indicated the on call rota for suspicious deaths only
included deputes who had at least 3 years experience.  Some staff indicated this
on call rota was disruptive to their lives and few volunteered.  A number of
deputes did not live in the Glasgow area.  The SPPFD said a huge amount of
experience could be gained by liasing with police at crime scenes.  Staff also had
the opportunity to attend a pathology course at Glasgow University.

25. Approximately 20% of the Glasgow Sheriffs live in Edinburgh.  Those serving and
living in Glasgow would require to sign search warrants.

26. The core hours were 37 hours a week.  Overtime was paid to those in Pay Band
B and E or below.  Principal Deputes and above receive time in lieu.  The RPF
acknowledged that overtime, particularly for administration staff, was becoming
routine and if used regularly was a problem.  There were new legal staff and the
case marking statistics were being reviewed in order to prevent overloading and
to ensure appropriate supervision took place.  The Principal Deputes stated there
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was extra-ordinary pressure on the unit as there were a lot of inexperienced staff
at the moment.  It was acknowledged by the newer deputes that it would take 6
months to get to grips with case marking.

27. The Principal Deputes indicated that there was a lot of work but more could be
delegated only if there were more experienced staff.  They acknowledged there
was a draw for experienced staff to work at Crown Office and at present one
Principal Depute was on secondment to Crown Office.  The Principal Deputes
were predominantly managers but also dealt with diversion and search warrants.
The unit did deal with responding to inquiries as to why no proceedings were
taken.  Other than this contact, there was little contact with victims.

28. There were a number of part time deputes but, due to the reality of the job, the
work which could be given to them was restricted.  All staff were needed to be in
post at any one time as sickness and leave made a huge impact on meeting
marking targets.  Maternity leave had increased also.  The RPF said he was
bidding for more staff.  Temporary legal staff were more expensive and although
could carry out court duties, could not as easily clear up after cases and do the
office based work.

29. Administrative staff are on flexi-time.  There were a number of admin staff acting
up to more senior positions due to sickness (including stress) and annual leave.
Some staff indicated there was a huge typing problem. Some typists were
working 3 Saturdays a month at present.  There was pressure and resulting
stress to meet deadlines.  Fewer people were being trained as typists per se and
temps were not trained in Word Perfect.  Typists wished more opportunities for
variety of work. The RPF indicated the new IT systems might enable support staff
to be used in court to assist deputes, e.g in custody diets.

Appraisals, pay and training
30. Mention was made by deputes at the pay disparity with the Scottish Executive

legal staff and at the pending pay comparability study.  Many deputes also
indicated their frustration at new deputes being recruited from outside the PF
service on higher pay than those who had trained with the PF service.  There was
disillusionment and a lack of trust in Personnel generally.    The deputes felt a
level of social responsibility and that their job was worthwhile but there was a lack
of recognition.  Deputes were leaving the Service particularly due to pay
settlements.

31. There was frustration that some advocates depute had never been in a criminal
court before and that fiscals were not being granted rights of audience.
Management acknowledged that often good prosecutors were promoted into
more managerial roles and were taken out of court.

Stress audit and morale
32. Part of the office had received the Stress survey to complete.  The summary

proceedings unit had received its report back already, which showed a number of
staff showed clinical signs of stress.  Some staff were cynical of the audit and did
not anticipate much change.
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33. The need for accountability was acknowledged but many staff felt extraordinary
pressure from outside and sometime felt the bad press was unjust.  At all stages
of the prosecution process, ECHR had impacted and was resulting in additional
work.  Liaison with victims was another area of increased workload.
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The Police Act 1997 (Criminal Records) (Scotland) Regulations 2002
 (SSI 2002/143)

Note by the Clerk
Background

The Regulations (attached) are being made in accordance with the powers conferred
on the Scottish Ministers by the Police Act 1997 (c.50).

Part V of the 1997 Act creates a new legislative framework for the disclosure of
criminal records for employment purposes and provides for the issue by the Scottish
Ministers of criminal conviction certificates, criminal record certificates and enhanced
criminal record certificates.  These Regulations seek to establish the detailed
provisions for the administration of such certificates.

Schedule 2 of the Regulations prescribes the form to be used for the purposes of
applying for a certificate.  Regulation 4 provides the fee for such an application will be
£13.60, which, as the Scottish Executive note (attached) states, is intended to cover
the cost of the disclosure scheme.  The Executive estimates that between 500,000
and 750,000 certificates will be issued each year generating between £6.8m and
£10.2m in application fees.

The Executive advises that, of the 98 responses received to its consultation, one of
the main points raised was the level of fee.  Having made inquiries, respondents
acknowledged there would be a fee but some were concerned that the imposition of
a fee might be a disincentive to apply for a certificate.  The Police Act 1997 allows
applications for certificates to be made at any time.  However, it is envisaged that
employers will not expect a prospective employee to make an application for a
certificate until the point at which that person has been selected for appointment.  It is
also expected that some employers will in fact reimburse the prospective employee.

The Executive note offers assurances that volunteers working with children and
vulnerable adults in the voluntary sector should be able to obtain certificates without
cost to them or the voluntary organisation.  Having made inquiries, this results from a
policy decision taken some time ago and will not form part of legislation.  The
Executive has agreed that £1 million per annum will be made available to cover the
cost of free certificates for volunteers.  This money is being made available through
Volunteer Development Scotland, as part of the Executive’s support for the voluntary
sector.  This is the reasoning for the Executive note stating that the instrument has
no financial effects on the Executive’s programme expenditure.

The Subordinate Legislation Committee considered the instrument at its meeting on
16 April and agreed to seek clarification from the Executive on the point that the
provision of free certificates for volunteers is not provided for in the instrument.  The



Subordinate Legislation Committee is considering this response on 23 April.  See
above for the explanation that such policy will not form part of legislation.

Regulation 9 permits the Scottish Ministers to require an application to be supported
by evidence of identity in the form of fingerprints.  The Executive acknowledges that
some respondents were concerned with this proposal, but points out that fingerprints
will only be taken with the consent of the applicant and in exceptional circumstances,
where all other attempts to verify the identity of the applicant have failed.  One
example of requiring an applicant’s fingerprints might be if the certificate shows up a
conviction, which is denied by the applicant.  In order to prove whether or not the
applicant is the person with such a conviction, it may, as a last resort, be necessary
to compare the applicant’s fingerprints with the convicted person’s fingerprints on file.

Procedure

The Justice 2 Committee has been designated lead Committee and is required to
report to Parliament by 6 May 2002.

The Subordinate Legislation Committee considered the Instrument on Tuesday 16
April 2002.

Under Rule 10.4, the instrument is subject to negative resolution procedure - which
means that the Order remains in force unless the Parliament passes a resolution, not
later than 40 days after the instrument is laid, calling for its annulment.  Any MSP
may lodge a motion seeking to annul such an instrument and, if such a motion is
lodged, there must be a debate on the instrument at a meeting of the Committee.

The instrument was laid on 22 March and is subject to annulment under the
Parliament’s standing orders until 15 May.  In terms of procedure, unless a motion for
annulment is lodged, no further action by the Committee is required.  Most of the
instrument will come into force from 28 April.

19 April 2002 Clerk to the Committee
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Criminal Justice (Scotland) Bill

Note by the Clerk on suggested witnesses

Background
The Bill was introduced on 26 March and a call for written evidence was issued on
28 March, with a deadline for submissions of 29 April.  It is planned that the
Committee will take oral evidence over a number of meetings in May/June (mornings
of 8 and 15 May and all day on 22 May and 5 June).  The Scottish Executive Bill
team has been invited to give evidence on 8 May, when the written evidence
received will also be considered and a list of witnesses agreed for meetings on 22
May and 5 June.

Witnesses for 15 May
Given the relatively limited Committee time available for completing Stage 1, we
suggest that it would be desirable to agree now – in advance of considering all the
written evidence – a set of witnesses for the session on 15 May.  If this is left to 8
May there is more risk that witnesses will not be available.  There are a number of
organisations from whom we suggest that the Committee would probably want to
hear regardless of what is in the written evidence.   These are also organisations
with a relatively wide perspective who would therefore be suitable for an early
evidence session.

The Committee is therefore invited to consider the list of suggested witnesses below
to give evidence on 15 May:

� Convention of Scottish Local Authorities (COSLA)
� Association of Directors of Social Work (ASDSW)
� Association of Chief Police Officers in Scotland (ACPOS), Association of Scottish

Police Superintendents (ASPS), Scottish Police Federation (SPF)
� Consortium on Crime and Criminal Justice (includes SACRO, Apex Trust

Scotland, Howard League of Penal Reform) etc.

17 April 2002 Clerk to the Committee


