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Agenda Item 1 – Inquiry into the Crown Office and Procurator Fiscal Service

Second Submission of the Crown Office and Procurator Fiscal Service to the
Justice 2 Committee on Race

Introduction

This submission expands upon the section of the first Crown Office and
Procurator Fiscal Service Submission to the Justice 2 Committee dealing with the
issue of Race1.  It is intended to assist the Committee in advance of the meeting
scheduled for 6 March 2002, at which the significance of the cases and reports
arising from the murder of Surjit Singh Chhokar will be discussed.

This submission will address:

• Scottish prosecution policy in relation to racially aggravated crimes - its
recent history and development;

• The Crown Office and Procurator Fiscal Service’s strategy on race;
• Surjit Singh Chhokar – the reports by Sir Anthony Campbell and Dr Raj

Jandoo; and
• The way forward for the Department in light of their recommendations.

                                                
1 Pages 18/19 of COPFS Submission
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Prosecution Policy

Racism, and discrimination based on racial grounds, are insidious forms of
behaviour that cannot be tolerated in a democratic society.  We recognise that,
as the public prosecuting authority in Scotland, the Crown Office and Procurator
Fiscal Service Scotland has a crucial role to play, along with others, in combating
racism in all its forms.

In a criminal context, racial motivation is an aggravating factor which has a
significant bearing on the gravity of an offence, and it is a long-standing tenet of
Scottish prosecution policy that racial motivation must always be taken into
account when deciding if prosecution is in the public interest.

The Committee will be aware that as a result of the Government’s manifesto
commitment to protect ethnic minorities from intimidation and to tackle racially
motivated crime, the Crime and Disorder Act 1998 (“the 1998 Act”) created
statutory offences of racially aggravated harassment and behaviour.  It also
provides for racial aggravation in any offence to be taken into account by the
court in determining the appropriate sentence. The relevant provisions, sections
33 and 96 of the 1998 Act, came into force on 30 September 1998.

The maximum penalty for racially aggravated harassment or behaviour is, on
summary conviction, 6 months’ imprisonment or a fine not exceeding the
statutory maximum.  Conviction on indictment attracts a maximum sentence of 7
years’ imprisonment or a fine or both.  On conviction for an offence involving
racial harassment, Procurators Fiscal may seek a non-harassment order from the
Court under section 234A of the Criminal Procedure (Scotland) Act 1995.

Where an offence such as assault or beach of the peace can be shown to be
racially aggravated, a narrative to that effect will be included in the charge.
Where racial aggravation is so libelled, and proved in respect of the offence, the
court is obliged on conviction to take the aggravation into account in determining
the appropriate sentence.  The Act does not provide for a specific increase in
sentence in these circumstances, nor does it set out the maximum sentence
which it would be competent for the court to impose to take account of the racial
element.  The extent to which racial aggravation is reflected in the sentence is a
matter for the discretion of the court.
When the relevant provisions came into force, the Lord Advocate directed that
fiscal fines should not be issued for any offence which is racially aggravated, nor
should proceedings be taken in the District Court for any such offence.

In April 1999, following the Stephen Lawrence Inquiry Report by Sir William
Macpherson, the Lord Advocate issued further directions to the Crown Office and
Procurator Fiscal Service in relation to the prosecution of racially motivated
offences, to the effect that, firstly, there should be a rebuttable presumption in
favour of prosecution where evidence of racial motivation exists.  Secondly, since
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racial motivation is an aggravating factor which has a bearing on the gravity of
the offence, particular care should be taken at all stages of the prosecution to
recognise and include reference to such evidence and to bring it to the attention
of the court.  Finally, the Lord Advocate directed that pleas of guilty should not be
accepted which exclude available and admissible evidence of racial motivation.

Between July and October 2000, a review of prosecution policy and the quality
and police reports of racially motivated crime was carried out by the Crown Office
Policy Group.   115 cases were analysed.  In the vast majority Procurators Fiscal
were found to have adhered to current prosecution policy, libelling the
appropriate statutory charges and changing police charges correctly where
necessary.  Nevertheless, prosecution policy has been clarified in a number of
areas in light of the detailed findings of the review.  Further guidance has been
issued on the limited appropriateness of diversion or mediation and reparation for
racially motivated offenders, and policy has been developed to cover matters
such as police victims of racially motivated crime, anti-English racism, and
prosecution of offences against travelling people.

The review also identified room for improvement in the amount and quality of
information provided by the police in their reports to Procurators Fiscal.
Following further collaboration between Crown Office and the police, in May
2001, the Lord Advocate issued guidelines to Chief Constables on the
Investigation and Reporting of Racist Incidents.

Recommendation 12 of the Stephen Lawrence Inquiry Report states that:

“A racist incident is any incident which is perceived to be racist by the
victim or any other person.”

The Committee will be aware that the Scottish Executive accepted this definition
for the purposes of the reporting to, and recording of, racist crime by the police.
It is important that in addition to the available substantive evidence, the
prosecutor is made aware if the victim or any other person perceives that an
incident has been racist. The guidelines therefore require the police:

• To ascertain the perception of the victim and witnesses as to motive in
all cases including cases of racially motivated crime.  Leading
questions should not be asked; it will be appropriate for the police
simply to ask the victim and witnesses why, in their view, the incident
happened;

• To tell the Procurator Fiscal in the body of the police report if the
matter has been reported and recorded as a racist incident.  This must
be fully investigated and recorded on a racist incident monitoring form,
which must be passed to the Procurator Fiscal with the case report.
Racist incident monitoring forms are designed to contain useful
information on ethnicity and the language needs of the victim.
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A second set of Guidelines to Chief Constables, consolidating the original
guidelines with a protocol on interpreters agreed between COPFS, ACPOS and
the Scottish Court Service, has been drawn up by a joint COPFS/ACPOS
Working Group on Reporting Racist Crime, and will be implemented on 1 April
2002.  Both the Commission for Racial Equality and the Stephen Lawrence
Inquiry Steering Group have provided helpful comments on the guidelines in
draft.  In addition to the results of the Race Strategy Group’s review, the Working
Group drew on the findings of Her Majesty’s Inspectorate of Constabulary’s
Report, “Without Prejudice”, which discovered a number of areas where
improvements in police reporting were necessary.  These new Guidelines are
intended to improve the quality of police reporting in cases of racist crime and,
significantly, in all cases where victims, witnesses or accused persons have
particular language and/or cultural needs arising from their background.   This is
discussed further below2.

In light of all of this, we would submit that Scottish prosecution policy is robust in
relation to racially aggravated crime. The policy remains under constant review to
ensure that it adequately reflects the public interest, and contributes to the fight
against racism.

                                                
2 p.11
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The Crown Office and Procurator Fiscal Service Race Strategy

The Departmental Strategic Plan commitments relating to race are: -

Racially Motivated Crime

“In order to ensure the effectiveness and appropriateness of our response to
reports of racial crime, we will keep our Departmental guidance under review,
informed by liaison with the Commission for Racial Equality and local Racial
Equality and other community groups and by inter-agency discussions in the
Scottish Executive Stephen Lawrence Inquiry Steering Group.”

Improving Services to Victims, Witnesses, and Next of Kin (Race Aspect)

“We will enhance our programme of anti-racist training.  We will ensure that a
programme of anti-racist training forms part of the mainstream training of all staff
and that new staff are provided with this as part of their induction process.”

“We will monitor the use of the translated version of our “Being a Witness” leaflet
and seek views on its effectiveness from ethnic minority communities.  We will
ensure that new leaflets being produced are available in translated versions.”

“We are committed to playing our part in the Scottish Executive's achievement of
diversity targets as part of the government’s programme of civil service reform.
This will include pursuing a policy of positive action to improve recruitment of
ethnic minority and disabled staff.”

These matters are being taken forward by the departmental Race Strategy
Group, whose remit is: -

“To develop the Departmental strategy for race issues and to ensure,
oversee and monitor its implementation, including the commitments in the
Strategic Plan for 2000-2003.”

Led by the Solicitor General, the Group comprises the Crown Agent, the
Regional Procurator Fiscal at Glasgow, the Deputy Crown Agent, the Head of
Crown Office Policy Group and the member of Crown Office Policy Group with
specific portfolio responsibility for race matters in the department.
Representatives of Personnel Division and the Departmental Press Officer attend
the group as required.  The group has been considering the following matters: -

• Recruitment and retention;
• Reviewing police reports of racist crime and Crown prosecution policy;
• Relations with the Commission for Racial Equality and Racial Equality

Councils;
• Translation and interpreting requirements and;
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• Anti-racist training

The agenda is not fixed, however, and is sensitive to issues of the day.  The
department has also established Regional Resource Teams on race matters to
progress and co-ordinate Race Strategy at a regional level.  This has involved
the identification of particular teams and individuals within each region (including
legal and administrative managerial staff) who are tasked with the co-ordination
of training, recruitment, reviewing of police reports and prosecution policy and
communication with Racial Equality Councils at regional and district level.
Departmental regional resource representatives meet on a quarterly basis with
members of the Race Strategy Group in meetings which are also chaired by the
Solicitor General.  Resource teams are required to report quarterly to the Solicitor
General and the Race Strategy Group in relation to regional initiatives.  We are
committed to ensuring that initiatives are taken forward in a consistent way in all
regions and our resource teams are committed to regular liaison with Crown
Office and the Race Strategy Group in relation to both national and regional
initiatives in the race context to ensure effective co-ordination of strategy and a
consistency of approach.

A Departmental Race Strategy Action Plan has been developed.  Regional Race
Strategy Action Plans have also been developed and are now in place allowing
progress against the plans to be charted and monitored.

Regional Procurators Fiscal play a key role in supervising the work of Regional
Resource Teams and take personal responsibility for the monitoring of casework
in cases of racist crime.  In particular the Solicitor General has asked Regional
Procurators Fiscal to be personally involved in monitoring both the quality of
police reports in cases of racially motivated crime and marking decisions by
prosecutors.  In addition Regional Procurators Fiscal are expected to monitor the
implementation of Crown prosecution policy in relation to cases of racially
motivated crime and in particular to ensure that pleas of guilty are not being
accepted which exclude available and admissible evidence of racial motivation.

Training

The Department is committed to the mainstreaming of anti-racist/racial equality
training.  Between September 1999 and June 2000 a dedicated programme of
racial awareness training was delivered regionally to all staff.  This programme
commenced with a seminar held in Edinburgh which was addressed by the Lord
Advocate and Dr Moussa Jogee of the Commission for Racial Equality.  The
current approach to training ensures that appropriate anti-racist/racial equality
training is included as an integral part of all our training programmes.  It is, for
example, built in to the core training which is made available to new members of
legal staff and precognition officers.
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The Department recognises the need to work effectively with those who have
expertise in anti-racist/racial equality training and we are collaborating with an
organisation based in the University of Edinburgh to take this forward.  The
Department has commissioned and received a report making recommendations
on the mainstreaming of racial equality in all our training programmes and as a
result, further audit work has been commissioned to ensure that appropriate racial
equality content is included in current courses.  This is also linked to the
opportunities afforded the Department under the Race Relations (Amendment) Act
2000.

We are also keen to take advantage of local, independent training opportunities –
such as the “Introduction to Professional Practice in Racial Equality” diploma
course run jointly by the University of Paisley and the West of Scotland Community
Relations Council.  Eleven of our staff, from Glasgow, Paisley, Kilmarnock and the
Quality and Practice Review Unit, have completed this course successfully.

Recruitment

We recognise that we require to do more as a Department to more accurately
reflect in our own staff the diversity of contemporary Scottish society. The
Department recognises that many in Scotland’s ethnic minority communities
perceive the Crown Office and Procurator Fiscal Service as an “all-white”
organisation and are disinclined to apply for advertised posts.  The Department is
committed to recruiting the best talent available.  To do so, we need to engage
with ethnic minority communities to get the message across that we welcome
applications from individuals of every background.  With this in mind, the Solicitor
General and members of Crown Office Policy Group have visited universities to
meet with law students of all backgrounds.  Similar initiatives are beginning to take
place at regional level with, for example, Procurators Fiscal visiting local colleges.
We are also committed to attending careers fairs at both national and regional
level.  The Solicitor General will speak at an event to hosted by Fife Racial Equality
Council in March 2002 and we have been involved in several careers fairs at
regional level in the past six months.

The Department is committed to achieving the Scottish Executive diversity targets
and is pursuing a strategy of positive action to improve recruitment of ethnic
minority and disabled staff.  The Scottish Executive target is that by 2005 1.7% of
all staff should be from an ethnic minority background.  At present only 0.56% of
our permanent staff are from an ethnic minority background (6.7 staff out of a total
of 1189.7).  We are committed to improving this.  We recognise that there is much
that we as an organisation can do to address this issue, but our ability to recruit is
undoubtedly affected by an apparent reluctance among individuals from an ethnic
minority background to enter a career in law in the first place. It is incumbent on all
in the legal profession, the Scottish Universities and the Law Society of Scotland to
encourage individuals from as wide a range of backgrounds as possible to enter
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the legal profession, and bring greater diversity to the administration of justice in
this country.

We enjoy a positive relationship with the Commission for Racial Equality and
Racial Equality Councils.  Two Racial Equality Liaison Officers are currently
seconded to the Procurator Fiscal’s Office in Glasgow and one of our trainee
solicitors was seconded to the Commission for Racial Equality for a three-month
period in 2001.  These secondments have been very successful, and mutually
beneficial to the department, the CRE and the Racial Equality Council involved.
Ethnic minority victim/family liaison

We are working hard to ensure that our systems of work are capable of
effectively and consistently meeting the needs of individuals from all ethnic and
cultural backgrounds.  We are committed to learning the lessons of the Chhokar
case and to implementing the recommendations contained in both inquiry
reports3.  We have been encouraged by the finding in the Jandoo report, that
“meticulous preparations were made for liaison at the second trial, including
provision of a team of independent interpreters for the family, and the
arrangements were conscientiously carried through.”4  We are striving to develop
and maintain those necessary, high standards.

We have been working for some time with ACPO(S) to develop a joint approach
to the investigation and reporting of racist crime.  This work has been taking
place in the joint Crown Office/ACPO(S) Working Group on Reporting Racist
Crime which will now also take forward the implementation of the Jandoo
recommendations which are directed jointly at the Crown Office and the police.
We have already mentioned that the joint group has also been involved in
developing and drafting Lord Advocate's guidelines to Chief Constables dealing
with the investigation and reporting of racist crime, which cover a number of key
areas in the context of effective liaison with victims and bereaved relatives who
are from an ethnic minority background.  A second set of guidelines, which will
be effective as from 1 April 2002, deal with the need for police reports to
effectively assess the language needs of victims, witnesses, accused persons
and bereaved relatives and also to set out any cultural sensitivities of which the
prosecutor needs to be aware.  The guidelines also attempt to deal with the
issues raised in the Chhokar case in relation to effective liaison with bereaved
relatives in cases where a death has occurred.

Assessment of language needs and cultural sensitivities

The guidelines require the police to include an assessment as to whether
accused persons, victims or witnesses will require the services of an interpreter
in court and to have correspondence and relevant documentation translated by
the Procurator Fiscal.  In any case where it appears that the first language of an

                                                
3 see infra – pp.18 et seq
4 Jandoo Report, page 8. Paragraph 2.14
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individual may not be English, the accused, victim or witness should be asked by
the police to state their “first” or preferred language should they be called on to
give evidence in court due course.  The individual should also be asked whether
correspondence and documentation sent to them by the Crown will require to be
translated.

Liaison with next of kin and bereaved relatives

In light of the difficulties in the Chhokar case the guidelines require the police to
advise the Procurator Fiscal of the involvement and identity of the Family Liaison
Officer where such an officer has been appointed by the police.  This is to ensure
that effective and consistent liaison takes place with bereaved relatives by
Procurators Fiscal and Family Liaison Officers.

Further, in deaths cases the guidelines require the police to clearly identify both
the next of kin and any other appropriate individuals to whom communication
should be directed.  This is to ensure that the family of the deceased is advised
of developments in the case and to ensure that any extended family members or
partners to whom relevant information requires to be communicated are kept up
to date with the progress of the investigation.  In such cases the death report to
the Procurator Fiscal should also specify when the next of kin or any other
individual identified as an appropriate point of contact requires interpreting or
translating services.  The guidelines also state that, where it appears that the
deceased's family may have specific cultural or religious needs, the death report
and associated criminal report should clearly specify both their ethnic and
religious background to ensure that liaison can take place in a manner which is
sensitive to any religious and cultural needs.

The joint Working Group will be involved in the monitoring of implementation of
the guidelines.  Clearly this will also fall within the scope of the Regional
Procurator Fiscal in monitoring whether the quality of police reports submitted to
the Crown but a further review of police reports submitted to Procurators Fiscal
between July and October 2002 is planned to assess whether the guidelines are
being properly implemented.  This will inform the work of the joint Working Group
and will allow improvements to be made where necessary.

Interpreting and Translation

Interpreters

A review of our Departmental processes for instructing interpreters for criminal
court diets took place in early 2001.  This review was supervised by the Race
Strategy Group and as a result we have set in place a more professional and
structured system for the instruction of criminal court interpreters.  This is
presently being monitored to assess its effectiveness.  The review included
consultation with the various interpreting services in Scotland with whom the
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Crown routinely works, Racial Equality Councils and the Commission for Racial
Equality.  We also assessed the position in England and the experience of the
Crown Prosecution Service in this context.

The Department enjoys positive relations with interpreting services in Scotland
and with the Scottish Association for Sign Language Interpreters.  In May 2001
we provided training for over 100 criminal court interpreters (both spoken and
sign language) at a seminar organised and hosted by Crown Office.  The training
provided included general court awareness, the role of the Procurator Fiscal, and
various issues in relation to interpreting both with the police and at court.  Input
was provided by Crown Office Policy Group, ACPO(S) and the judiciary.  Similar
events have since taken place aimed at sign language interpreters.  We are also
committed to training our own staff as how to best work with interpreters.  A
seminar was held centrally in September 2001 and was very well received.
Similar events will now take place at regional level.  The Department continues to
input to the Executive’s over-arching review of the provision of interpreting
services within the public sector via the translation, interpreting and
communication support group.

We have rolled out Language Line, a telephone interpreting service, to all of our
offices to facilitate first contact with those who attend at our offices (or who
telephone) who do not have English as their first language.  The service has
been used only to a limited extent thus far (22 times in 2001) but is working
effectively and has been well received by staff who have required to use the
service with members of the public.

Translation

A key issue in the Chhokar case was the failure of Department to have an
effective system in place to facilitate the translation of correspondence where
necessary.  This is a mistake which we have learned from and we have set in
place a system to assist Procurators Fiscal with this issue.  This system involves
the use of a translated docquet which may be added to correspondence where it
is unclear whether the recipient requires translation services.  The docquet
contains a few sentences translated into the main ethnic minority languages in
Scotland, inviting the recipient to return the document to our offices if a full
translation is required.  We are committed to ensuring that translation takes place
where necessary, and as indicated above, the Lord Advocate’s guidelines to
Chief Constable require police to tell the Procurator Fiscal if translation of
correspondence will be required.

We have made our general “Being a Witness” leaflet available in six ethnic
minority languages.  This is a leaflet which is sent to all Crown witnesses with
their citations.  Very limited use has been made of this leaflet thus far but our
ongoing use of it is being monitored and we are committed to seeking external
views in its effectiveness.
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We are committed to ensuring that translation of Departmental publications can
be made available.  Our approach is developing in this context at present we
include a translated docquet on new publications in the main ethnic minority
languages indicating that translation may be made available on request.

Inter-agency Liaison

The department is committed to a continuing positive relationship with the
Commission for Racial Equality and Racial Equality Councils.  Consultation with the
Commission for Racial Equality takes place in relation to developing prosecution
policy.  For example the joint Crown Office/ACPO(S) working group consulted with
the CRE in relation to the content of the Lord Advocate’s guidelines referred to
above.  We value the expert opinion of the CRE and Racial Equality Councils in
relation to developing policy initiatives.  In addition Procurators Fiscal enjoy a
positive relationship with Racial Equality Councils at regional and district level.  In
some cases representatives of Racial Equality Councils attend Regional Resource
Team meetings and, centrally, Race Strategy Group members have already met on
two occasions with all of the directors of Racial Equality Councils.

Representatives of Racial Equality Councils have also contributed to our regional
racial awareness training and in June 2001 the directors of Grampian and Fife
Racial Equality Councils assisted the Department in a consultation seminar which
was aimed at scoping our anti-racist training requirements.

Monitoring

Effective monitoring of all of our central and regional initiatives in the race context
is crucial.  Monitoring takes place through the work of the Race Strategy Group,
Regional Procurators Fiscal and Regional Resource Teams on race matters.

Prosecution policy/casework

As indicated above Regional Procurators Fiscal take personal responsibility for
the monitoring of casework at regional level, reporting quarterly to the Race
Strategy Group through the Regional Resource Teams.  In addition a further
review of all police reports submitted to Procurators Fiscal nationally will take
place in Crown Office Policy Group between July and October 2002.  This is
aimed specifically at assessing whether the new Lord Advocate’s guidelines to
Chief Constables are being effectively implemented but will also allow a general
review to take place of the quality of police reports of racially motivated crime.
This will assist the work of Regional Procurators Fiscal.  We are setting in place a
system of quarterly statistical returns to allow us to monitor the progress of cases
of racist crime and to assist Regional Procurators Fiscal in their monitoring
duties.
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Chhokar inquiry reports and Departmental Action Plans

Implementation of departmental Action Plans arising from the Chhokar case will
be monitored closely by the Race Strategy Group.

Progress on all other aspects of our Race Strategy (for example regional training,
interpreting, recruitment and external relations) will be covered in the quarterly
report by Regional Resource Teams to the Race Strategy Group, which is
proving to be an effective monitoring tool.  This structured system of quarterly
reports will allow us to ensure that a consistent approach is taken nation-wide
and will assist us in fulfilling our obligations under the Race Relations
(Amendment) Act 2000.
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Surjit Singh Chhokar

On 4 November 1998, Surjit Singh Chhokar was attacked by three white men
outside his girlfriend’s house in Overtoun, Wishaw, and fatally stabbed.  Three
men, at two trials, were indicted for his murder, but none was convicted.  The
circumstances of the offence, the procedural history of the prosecutions, and the
overall handling of the case by the Crown have been the subject of intense
scrutiny, public record and widespread debate.
For the purposes of this submission, we do not again rehearse these details, but
refer to the various records5 for their terms.

At the conclusion of the second set of trial proceedings, the Lord Advocate
acknowledged that mistakes had been made in the case, particularly in relation
to the level of support and information given to the deceased’s family, and
expressed his determination that all possible lessons would be learnt.

Two independent inquiries were set up.  Sir Anthony Campbell, of the Northern
Ireland judiciary, carried out an independent examination of the Crown’s
decision-making following the death of Surjit Singh Chhokar, including the
decision to indict Ronald Coulter separately from Andrew Coulter and David
Montgomery.  Dr Raj Jandoo, Advocate and Deputy Chair of the Scottish
Executive Stephen Lawrence Inquiry Steering Group, reviewed the liaison
arrangements between the police, the Procurator Fiscal Service, the Crown
Office and the family of Surjit Sing Chhokar.

The Inquiry Reports by Sir Anthony Campbell and Dr Raj Jandoo were published
through the Scottish Parliament on 24 October 2001.  The Reports were debated
by Parliament on 7 November 2001.  The Lord Advocate has accepted all of the
recommendations that engage the Crown Office and Procurator Fiscal Service,
and we as a Department are committed to the implementation of these
recommendations in the public interest.

Sir Anthony Campbell’s Report

Sir Anthony Campbell’s report examined the decision-making by the Crown in the
case of the murder of Surjit Singh Chhokar.  Sir Anthony found no evidence to
suggest that racist behaviour or attitude influenced the decisions that were made.
He concluded, however, that the system had failed, both in terms of decision-
making and internal communications.

                                                
• 5 Report of the inquiry into decision making by the Crown in the cases arising from the murder of Surji

Singh Chhokar, by  Sir Anthony Campbell, October 2001
• Report of the inquiry into the liaison arrangements between the police, the Procurator Fiscal Service

and the Crown Office and the family of the deceased Surjit Singh Chhokar in connection with the
murder of Surjit Sungh Chhokar and the related prosecutions, by Dr Raj Jandoo, Advocate, October
2001
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Sir Anthony’s first, and principal, recommendation is that a broad review of the
entire system by which the Department deals with High Court cases should be
carried out.   Following the publication of his report, the Lord Advocate gave a
commitment to the Scottish Parliament on 24 October 2001 that “a broad review
of the internal systems of Crown Office and Procurator Fiscal Service in relation
to the processing, preparation and prosecution of High Court cases will be
undertaken.” The review is being carried out by the Quality and Practice Review
Unit, and is being overseen by a steering group chaired by the Solicitor General,
with participation by experts independent of the Crown Office and Procurator
Fiscal Service.

The full remit of the review, drawn up by the Lord Advocate, is:

“With a view to improving the quality of prosecutions in the High Court:
• to examine and review the current systems and procedures employed by

the Crown Office and Procurator Fiscal Service in the investigation and
prosecution of High Court cases.

• to report to the Lord Advocate with findings and recommendations by June
2002.

In carrying out such examination and assessment:
• to have regard to the relationships between the prosecution and other

agencies in the criminal justice system;
• to pay particular attention to the investigation and prosecution of cases in

murder and other serious and complex cases;
• to review the need for modernisation of the system.”

ISSUES

The following particular issues will be dealt with in the Review.
1. The interface between reporting agencies and the Procurator Fiscal in the

investigation and reporting of serious crime.
2. The arrangements for initial marking decisions by Procurators Fiscal and

for decision making in relation to full committal in murder cases.
3. The precognition process.
4. The system for decision making by Crown Counsel.
5. The system for drafting and service of indictments and for preparation for

trial.
6. The system for supporting the prosecutor at Court.

The review will also involve:
• Assessment of the impact of the Future Office System.
• Review of papers in a sample of High Court cases, with particular emphasis

on murder cases.
• Research of the system of investigation and prosecution of serious crime in

other jurisdictions.
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A progress report is to be produced by March 2002.

The remaining specific recommendations of Sir Anthony’s report are being
implemented.  Arrangements have been put in place to ensure that where an
advocate depute intends to mark a murder case “no proceedings” or to defer
proceedings against any of a number of co-accused pending the result of the trial
of another, he or she should refer the case to a Law Officer before issuing an
instruction.  All instructions given by advocate deputes are now to be recorded in
writing, in sufficient detail to allow the person who has to comply with them to
understand clearly what is required of them.  Where an advocate depute
disagrees with the advice of the Procurator Fiscal counter-signing a serious case
such as murder, a conference will, wherever possible, be held at which the
issues are discussed.

The setting up of a satellite office of the High Court Unit, based in Glasgow, is in
hand.  The office is expected to become operational in March 2002.

The results of the review being undertaken by the Quality and Practice Review
Unit will be fed into a major, wider review of the High Court, commissioned by the
Minister for Justice following the Chhokar case, led by Lord Bonomy.

Lord Bonomy, assisted by a Review Team and Reference Group, has the
following remit:

• To review the arrangements for High Court business at first instance in
the light of increasing demands made on the court

• To review the practices of the Court and those serving the Court and
the rules of criminal procedure as they apply to the High Court

• To make recommendations with a view to making better use of court
resources in promoting the interests of justice

These are important reviews.  We are committed, in light of their findings, to
taking such action as is necessary to address the serious issues raised in the
Campbell report regarding the reporting, preparation and presentation of cases in
the High Court – in particular the pressures on staff that affect the quality of
preparation and decision-making, and the effectiveness of communication within
the department.
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Dr Raj Jandoo’s Report

Dr Jandoo was charged with the task of reviewing and reporting on the liaison
arrangements between the police, the Procurator Fiscal Service, and the Crown
Office and the family of the deceased Surjit Singh Chhokar in connection with the
murder of  Surjit Singh Chhokar and the related prosecutions.  He concluded that
whilst parallels drawn between the this case and the Stephen Lawrence case
were misleading, elements of institutional racism are to be found in the
organisation and procedures of the Crown Office and Procurator Fiscal Service.
These elements are described as curable, and that there is evidence that steps
are being taken in the department to cure them.

Early in his report, Dr Jandoo states:

“Under ministerial leadership, first from Lord Hardie and continued under
the present Lord Advocate, the Crown Office and Procurator Fiscal
Service have taken systematic action to eradicate institutional racism.”6

We refer to the definition of institutional racism adopted by Dr Jandoo for the
purposes of his report:

“Institutional racism occurs wherever the service provided by an
organisation fails – whether deliberately or not – to meet equally the needs
of all the people whom it serves, having regard to their racial, ethnic or
cultural background.”

We hope it will be apparent to the Committee that the Crown Office and
Procurator Fiscal Service has made significant progress in recent years in driving
forward an anti-racist agenda in the public interest, and improving the way in
which we deal with victims, witnesses and next of kin from ethnic minorities.  We
continue to prioritise this work, which we regard as consistent with the “cardinal
principles” expounded by Dr Jandoo, namely:

• Public confidence in the police and prosecution authorities is an
essential feature of a criminal justice system that values justice and
liberty in a democratic society

• The processes of the criminal justice system should treat all victims
and witnesses with courtesy, compassion and respect for their
personal dignity; and should be responsive to their needs

Dr Jandoo made 6 principal recommendations – two directed solely at the Crown
Office and Procurator Fiscal Service, two towards the police, and two jointly as
between police and prosecution service.  The recommendation7 regarding the
setting up of an Inspectorate of the Crown Office and Procurator Fiscal Service
                                                
6 Jandoo Report, page 9, paragraph 2.19
7 Recommendation 1, page 284
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has been accepted by the Lord Advocate, and discussions are taking place with
a view to securing the necessary additional resources.  The Lord Advocate has
also accepted that the new Crown Office Inspectorate should conduct a thematic
inspection of the Service’s response on race matters within the next two to three
years8.

The joint police/COPFS recommendations9 have also been accepted and are
being taken forward by a joint Crown Office/ACPO(S) working group on racist
crime.  They focus on the need for “a more structured system of communication
and liaison between the Procurator Fiscal and the police, from the earliest stages
of an investigation right through to the trial, and in particular with police Family
Liaison Officers.”    We note that Dr Jandoo recommends that HM Inspector of
Constabulary should make it an early priority to conduct a thematic inspection of
family liaison, and we have already indicated our willingness to assist and
contribute to such a review.  In all other respects we accept and welcome the
joint recommendations.

The remaining detailed recommendations fall into a number of different
categories:

• Monitoring of Lord Advocate’s Guidelines to Chief Constables10

• Victim liaison issues11

• Media issues12

• Interpreters and translation13

All are receiving attention, under the supervision of the Race Strategy Group.

                                                
8 Recommendation 2, page 284
9 Recommendations 6 and 7, page 285
10 Recommendations 17, 18, 23, 24, 34, 36 and 38, pp.287 et seq
11 Recommendations 19, 21, 23, 34, 35, and 37, pp.287 et seq
12 Recommendations 20 and 33, p.288 and p.290
13 Recommendations 10, 17 and 38, pp.286 et seq
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The Way Forward

As long as the shame of racism in Scotland continues to manifest itself in the
commission of offences, creating victims in our diverse society, there is a need
for a robust prosecution policy and a criminal justice system that is sensitive and
responsive to the needs of ethnic minorities.  There is much still to do secure
public confidence in the criminal justice system and ensure that the processes of
that system treat all victims and witnesses with courtesy, compassion and
respect for their personal dignity.  We believe that we have made good progress
in learning how to meet the needs of ethnic minority victims and witnesses.  We
will continue that work, which has been given renewed impetus by the carefully
considered recommendations of Dr Jandoo.  The Committee can be assured that
under the stewardship of the Solicitor General and the Race Strategy Group, and
in close collaboration with the police, the issue of race will continue to be a high
priority for the Department.

Sir Anthony Campbell’s report raises serious concerns regarding the pressures
that affect those who prepare, report and present cases in the High Court, and
the adequacy of the systems of work and resources currently in place.  We look
to the results of the two ongoing High Court reviews to inform the urgent action,
and the resources, that are necessary to avoid a repetition of the failures in
supervision, communication and decision-making that were identified in the
Chhokar case.

In both respects, the Department is determined to learn all lessons that it can
from the case of Surjit Singh Chhokar, and to deliver a high quality prosecution
service committed to fairness and equality.
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Note by the Clerk
Background

The above negative instrument has been made in accordance with the powers
conferred on Scottish Ministers by section 1 of the Damages Act 1996 (c.48) (as
amended) (“the 1996 Act”). The instrument and Executive Note are attached.

The purpose of an award of damages is to compensate the pursuer for those losses,
which arises as a result of a delict.  It is, so far as money can, to place the pursuer in
the financial position he would have been in if the delict had not occurred.  Claims
arising in respect of damage to property, pure economic loss, etc are relatively easy
to quantify.  However, greater difficulties arise in calculating damages in personal
injury cases.

In such cases, a pursuer can claim for loss to his estate or wealth, which is known as
pecuniary (or patrimonial) loss, and can also claim compensation for pain and
suffering which is known as solatium.  Sometimes a one-off payment is applicable
but often the injured person will suffer future loss of earnings or need future care.
Damages may need to be assessed in terms of life expectancy and losses expected
in the future.

The 1996 Act confers power on the Scottish Ministers to prescribe a rate of return
(“the discount rate”) to be expected from the investment of a sum awarded as
damages for future pecuniary loss in an action for personal injury.  The courts must
take this rate into account unless a party shows another rate to be more appropriate.

This order sets the discount rate at 2.5%, to provide the pursuer with a lump sum
each year which can be used to yield exactly enough to cover the anticipated needs
and lost earnings every year, for so long as they are expected to continue.

The UK approach in determining the discount rate has been to follow the principles
laid down in case law and in particular the House of Lords case Wells v Wells
(1998).  The rate of 3% was provided, in order to provide full compensation, based
on the average rate of return from investment in Index Linked Government Securities
(ILGS).  At present, the rate used in Scottish courts is still 3%.  If the rate is too high,
it unfairly benefits the defender and if too low, the pursuer.  Having an accepted
discount rate assists in the progress and, where appropriate, the settlement of
cases.



In setting the rate, legislation requires the Government actuary to be consulted.
Chris Daykin’s report is attached, in which he indicated the safest course might be
for the rate to be set with regard to the real yield on ILGS, in line with the Wells
judgement.  He recommended a variable rate, sensitive to the state of the market on
any one day, but both the Lord Chancellor’s Department and the Executive did not
think this provided sufficient certainty to the legal process.  An England and Wales
Order was agreed to in July 2001, setting the rate at 2.5%, in line with the then state
of the markets.  The Executive’s intention is for the rate not to require frequent
change and sees no reason (as does the Chief Economic Adviser) to have a
different rate from England and Wales.  It is stated that the Executive will be
consulting with various bodies to consider mechanisms for future changes to the
rate.  It is unlikely the actual rate will change unless market rates change
dramatically.

No regulatory impact assessment was made, prior to the rate being decided.  The
Executive states that it would have been wrong for them to consider their own
financial interests, as potential defenders in such cases.  However, it is indicated that
there will be a financial impact on public sector areas and also on insurers.  An
assessment is being made, by the Lord Chancellor’s Department, of the England
and Wales Order, and a Scottish one will be presented to the Parliament in due
course, for information.

Although laid on 7 February, the instrument came into force on 8 February, less than
21 days later. If an instrument is to come into force earlier than 21 days from the
date it was laid then, in accordance with SI 1999/1096, an explanation from the
responsible authority to the Presiding Officer is required.  Attached is the letter from
the Scottish Executive, stating that the 21-day rule was breached in order to prevent
any delay between making the Order and its entry into effect.  Delay would prejudice
settlements of claims, in that one party could seek to postpone cases to benefit from
the new rate.

The Subordinate Legislation Committee considered the regulations on 12 February
and had no comments to make.

Procedure

The Justice 2 Committee has been designated lead committee and is required to
report to the Parliament by 18 March 2002.

Under Rule 10.4, the instrument is subject to negative procedure - which means that
it remains in force unless the Parliament passes a resolution, not later than 40 days
after the instrument is laid, calling for its annulment.  Any MSP may lodge a motion
seeking to annul an instrument and, if such a motion is lodged, there must be a
debate on the instrument at a meeting of the Committee.  In terms of procedure,
unless a motion for annulment is lodged, no further action by the Committee is
required.

1 March 2002 Clerk to the Committee


