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J2/02/6/3

JUSTICE 2 COMMITTEE

Visit by members to Glasgow High Court

Note by the Clerks

1. The Justice 2 Committee visited the High Court in the Glasgow on Tuesday
6 November.  Members present were Pauline McNeill (Convener), Bill Aitken
(Deputy Convener), Scott Barrie and Margaret Ewing.

2. This note provides a factual account of the visit to Glasgow High Court.

Introduction

3. Members were introduced to :

John Anderson, Principal Clerk of Session and the Justiciary;
Norman Dowie, Deputy Principal Clerk of Session and Justiciary (previously
High Court manager in Glasgow until October 2001);
John Ewing, Chief Executive, Scottish Court Service;
Bill Gilchrist, Deputy Crown Agent;
Morag McLaughlin, Head of the High Court Unit, Procurator’s Fiscal Office,
Glasgow;
Anne Donaldson, Head of the Solemn Unit, Procurator’s Fiscal Office,
Glasgow.

Solemn Unit, Procurator’s Fiscal Office, Glasgow

4. It was clarified that all solemn cases begin on petition in the sheriff court.  An
accused appears before the sheriff in private and, at this stage, is not required to
make a plea. The sheriff decides whether the accused is to be remanded in
custody or released on bail.  The Solemn Unit investigates serious cases brought
before the court, giving consideration to the nature of the charge and the
accused’s criminal record.  Precognition Officers in the Unit interview witnesses,
marshal forensic evidence and arrange for police tapes to be transcribed.  The
fiscal transmits the papers to the Crown Office High Court Unit for a decision as
to whether the case should be tried in the Sheriff Court before a Sheriff and Jury
or in the High Court.

Statutory and internal time limits
5. The High Court Unit in the Crown Office assigns the case a sitting date.  This

date must have regard to the statutory time limits.  Where an accused is
remanded in custody they have to be indicted by the 80th calendar day (so that
29 days notice can be given to the accused as required by law) and the trial must
have started before 110 calendar days have elapsed (110 day rule).  Where an
accused has been released on bail trial must start within a year.  Bill Aitken was
concerned that now bail was available for most charges, cases could take longer



2

to come to court resulting in witnesses being less able to recall their evidence. It
was explained that custody cases have to be given priority. Internal targets
require procurators fiscal to report 75% of precognition cases to Crown Office
within 60 days of full committal and 95% within 70 days. Cases are indicted to
High Court sittings, and must be indicted for the first day of a sitting. Each sitting
is 2 weeks in length. In practical terms the fiscal could have as little as 50 days to
prepare a case, since, even if the 110th day is the last day of a sitting, the case
must be indicted for the first day of the sitting, i.e.11 days previously. It was noted
that, while defence agents are given a provisional list of witnesses after the
accused has appeared on petition, the definitive list of witnesses and productions
is attached to the indictment. This means that they have only 29 days between
receipt of this and the trial diet.

Precognition statements
6. Pauline McNeill asked whether precognitions were routinely available to defence

counsel.  It was clarified that defence counsel should precognose witnesses
separately, with the exception of child witnesses (to reduce the number of
interviews). The precognition process assists in evaluating the quality of evidence
and the credibility of witnesses. Precognitions are not admissible in evidence,
unlike statements. Precognitions might contain the precognoscer’s evaluation of
the witnesses.

Pleas
7. Mandatory intermediate diets in summary proceedings and mandatory first diets

in Sheriff and Jury proceedings provide an opportunity for an accused to plead
guilty in advance of the date set for trial. This accounts for around 30% of sheriff
and jury disposals and around 18% of sheriff summary disposals.

8. There are no mandatory first diets in High Court cases. 60% of High Court cases
are disposed of by pleas of guilty on the day of the trial. Scepticism was
expressed by the PF’s Office as to whether introducing mandatory first diets in
the High Court would result in a significant number of cases pleading in advance
of the trial date. Mention was made of the more serious consequences of a High
Court conviction. Some accused will only plead guilty once they know that all of
the Crown witnesses have turned up. In addition, there were logistical obstacles
related to the short preparation time available for defence investigation following
service of an indictment and to the need to instruct counsel in High Court cases.
Defence counsel are likely to be instructed only shortly before the trial and not
therefore in a position to assess the evidence and provide detailed advice on
pleas sufficiently in advance of that date.

9. A mandatory first diet procedure in High Court cases would also require
substantial additional Court time to be made available. It was estimated that a
maximum of 5 cases could realistically be set down for 1 day – even guilty pleas
can take a significant amount of time to be dealt with, especially in multiple
accused cases. That would mean, for Glasgow cases alone, around two
additional weeks court time per sitting.

10. Section 76 of the Criminal Procedure (Scotland) Act 1995 (“the 1995 Act”)
provides an accelerated procedure whereby pleas in solemn cases can be
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tendered at any time after an accused appears on petition. In High Court cases,
Crown Counsel must consider any plea offered and make a decision. If an
acceptable plea is offered, an indictment containing the relevant charges is
prepared and served on a shorter notice period (4 days instead of 29). No
witnesses or productions are required.

High Court Unit, Procurator’s Fiscal Office, Glasgow

11. The Fiscal’s Office at Glasgow High Court is a Unit of the Procurator Fiscal’s
Office at Glasgow. Its function is to manage Glasgow High Court sittings and to
provide support for the large number of cases indicted to Glasgow.  Glasgow has
by far the biggest and busiest High Court.

Planning the business of the High Court in Glasgow
12. The High Court Unit at the Crown Office in Edinburgh prepares the sitting lists for

all High Courts, including Glasgow. The Glasgow Office receives the list around
3-4 weeks in advance of a sitting. Each High Court sitting is 2 weeks long. The
sitting list shows the allocation of cases to specific judges and advocate deputes.
Case numbers in sittings are high – typically between 45 and 60 cases for the 5/6
courts.

13. The List also provides a provisional running order and notional starting dates for
trials within the sitting. Witnesses are cited according to the information provided
in the sitting list. The citation advises witnesses, however, that they must be
available for the full 2 weeks of the sitting. A case can call at any time within the
sitting, although it must call before its time bar date. If that occurs mid-sitting,
care must be taken to ensure that it calls timeously.

14. In the week before a sitting, the Unit reviews the list, in liaison with the Advocate
Deputes and defence agents/counsel to ascertain the state of play in relation to
the cases.  That is whether pleas or motions to adjourn are likely or whether there
are time bar, witness or other problems that affect when a case can call in the
sitting. Decisions are made about which cases to bring in the early part of the
sitting and on what basis – i.e. for trial on an “accused and counsel” only basis or
for a plea/motion to adjourn. During the sitting the list is revisited on a daily basis.
Decisions are made daily about what cases to bring in and when, maintaining
liaison at all times with advocate deputes and the defence, in an effort to ensure
that the business is managed as effectively as possible and best use is made of
court time.

15. When cases are being brought in for trial on days either before or (more usually)
after the dates notionally identified in the list – which is the case in the vast
majority of cases – the PF Office provides this information to the police, who
arrange for the witnesses to be informed. This means that witnesses frequently
get information about the requirement for them to attend at very short notice.
Sometimes the police are unable to make contact with all witnesses, which
means that witnesses do attend Court unnecessarily.

16. Some cases might have a time bar date before the end of the sitting. In such
cases, the Crown might call the case early in the sitting and seek an extension
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just until the end of the sitting to allow the sitting to be more easily managed. This
is not always necessary, however, and would be likely to be granted only if
unopposed by the defence.

17. In general, it is very difficult for the Crown to obtain and extension of the time bar
– either 110 day or 12 month.  The relevant section of the 1995 Act (section 65)
provides that a judge can extend the time bar if he is satisfied that the delay in
commencement is due to the illness of accused or judge, absence or illness of a
necessary witness or any other sufficient cause which is not attributable to any
fault on the part of the prosecutor. That said, extensions of time bars are not
uncommon in the High Court – even in 110 day cases. It was further clarified that
this tends to occur when a case has been adjourned on a defence motion.

Planning the fixed sittings of the High Court
18. Members were advised that during late summer/early autumn, the Deputy

Principal Clerk of Justiciary will meet with the Crown Office to look at forthcoming
business for the next calendar year and prepare a list of sittings of the High Court
throughout the country for approval by the Lord Justice General. This calendar
details the fixed sittings of the Court. There are 2 dedicated High Courts,
Edinburgh and Glasgow. At present there are 5 courts permanently running in
Glasgow.  From January 2002 this number will increase to 6.  Edinburgh has the
capacity to hold 4 courts but normal usage is 2 or 3 increasing to 3 in 2002.  In
theory any of the 49 sheriff courts could house the High Court, but those used
regularly are Forfar, Perth, Paisley, Kilmarnock, Aberdeen and Inverness. A new
court is being built in Peterhead which could possibly accommodate the High
Court.  There was flexibility in the calendar to add additional sittings in any
location required.

19. It was noted that the availability of judges for criminal and civil work had to be
continually balanced in the face of competing priorities.  Availability of judges for
criminal trials had priority, particularly when faced with meeting statutory time
limits. This had an impact on the resourcing of civil business and Criminal appeal
court business.

Adjournment and continuation of cases
20. Bill Aitken was interested to know why a large proportion of High Court cases

were adjourned. In particular he wished to know whether the apparently large
proportion of defence adjournments were usually opposed by the Crown. It was
explained that it was not uncommon for the Crown to serve notices under
section 67 of the 1995 Act. In solemn procedure, the Crown must list on the
indictment the names and addresses of the witnesses that it intends to call and
the productions that will be used in evidence. The indictment must be served at
least 29 clear days before the sitting. The indictment therefore provides the
accused and his agents with notice of the Crown case, and allows them to
properly prepare the defence case.

21. Members were told that additional information, in particular forensic evidence,
frequently becomes available after the indictment has been served. Section 67
allows the Crown to serve a notice listing additional witnesses and productions
that it wishes, with the leave of the Court to place in evidence at the trial. A
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section 67 notice can be served with a minimum of 2 days notice before the trial
commences. Where such a notice is served close to a trial diet, the defence are
likely to require time to consider and investigate this additional evidence, and to
seek an adjournment for these purposes. In such circumstances it could be
disingenuous of the Crown to oppose the request for an adjournment.

22. In general there are many reasons why cases are adjourned. Other examples of
factors that commonly lead to adjournment of cases are:

� essential witnesses not turning up. Where a missing witness had been
personally cited, a warrant could be sought from the judge and efforts
made to have them arrested quickly so that the trial could proceed during
the sitting. In other cases, the case might be put back a few days in the
sitting to see if the police could trace the witness in question. In either
circumstance, if the witness did not appear before the end of the sitting
then the case would need to be adjourned;

� witness unavailability – either Crown or Defence witness – due to holidays,
hospital appointments or other important commitments; and

� availability of defence counsel (sometimes an accused waits for a
particular defence lawyer to handle their case and the criminal bar is in
any case relatively small given the relatively small income they receive
compared to their colleagues who work in Civil courts and the increase in
solemn work)

23. Confirmation was given that the committee would be provided information on the
number of adjournments and continuations of High Court trials and on the longest
standing custody and non-custody cases.

24. Members asked whether cases were taking longer.  There was no statistical
evidence to indicate this, but such factors as the increase in multi accused drug
related cases, Article 6 of ECHR, the recent re-introduction of trials within trials
and the increased use of technical evidence such as video footage meant that
cases were taking longer to prepare and to try. Members asked why trials started
at 10 am and not earlier.  It was explained that court personnel started earlier, but
time had to be allowed for witnesses and jurors to travel to court and be mustered
for each trial. Research had shown that judges and juries optimum concentration
period was 5 hours. There was therefore a natural limit on how long trials could
reasonably run when taking evidence. Other business such as the tendering of a
plea, which did not involve a jury, could be taken before or after the trial.

Tour of Glasgow High Court

25. Members were given a tour of the High Court buildings.  The North and South
Courts were located in the old building, and were generally reserved for more
serious cases because of their imposing stature.  Child related cases were not
considered appropriate for the North and South courts. Courts had a sound
enhancement system so that police tapes could be heard more clearly.  All
evidence was taped on the Neal (electronic recording) system.  This system had
taken the place of shorthand writers and was considered to be a cost effective
change.  Separate suites were available for victims’ families to await verdicts etc.
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in special cases.  Members were shown the incident room which contained a
number of security screens covering the complex.  The system could provide
valuable evidence in cases of intimidation.   The other 4 courts were modern in
décor.  Each of these was linked to the child witness room via CCTV.  It was now
the general practice in High Court cases where children were involved to
encourage them to make pre-trial visits. One of the courts was also a high
security court.





J2/02/6/5

SUPPLEMENTARY INFORMATION FROM HIGHLANDS AND ISLANDS RIVERS
ASSOCIATION (relates to submission no.114)

Given the limited time that the RDC were able to give to the issue of salmon fishing in their oral
evidence session and the fact that the J2C will not see HIRA or any other organisations relating
to the current management of salmon fishing I have attached some further comments for your
consideration. I hope that you will pass a copy to all members of the J2C & RDC.

Given the wide divergence of opinion relating to this issue and the potentially damaging effects
of proceeding without full consultation and understanding of all the issues I would ask again that
the J2C see HIRA and other organisations who are currently involved with the ownership,
management and conservation of this national asset.

R Douglas Miller
Vice Chair

Summary

It will be the existence of the right in law to compulsorily acquire salmon fishings, presently in
Part 3 of the Bill, which will cut long term investment in fisheries and not whether that right is
exercised or not.

Salmon fisheries as presently operated in the Highlands & Islands (H&I) are a major contributor
to high value tourism, local employment and local communities (Section 1 below).

Long-term investment is essential to fisheries to halt/reverse the dramatic decline in salmon
numbers and without it the current contribution of fisheries to employment, the local community
and conservation cannot be maintained (Section 2).

Compensation in the Bill does not take into account that the basis of valuation of salmon
fisheries makes no allowance for recent long-term investment (Section 3).

"Safeguards" in the Bill for those whose assets are being expropriated fall far short of accepted
norms (Section 4).

In these circumstances Trustees/Businesses cannot justify investment.  The commercial basis
for investment, the possibility of eventual capital gain, which depends on the unrestricted right to
determine the timing of disposal of salmon fisheries, is removed by the Bill (Section 5).

£2.35 million of long term investment has already been cancelled/postponed in 2001/2002
(analysis Annex 1).  It will need to be replaced by public money in rural communities just to
maintain the status quo (Section 6).

Even if the legislation were used to acquire salmon fisheries none of the Land Fund money
would reach the local community.  Additional long tern investment would be required if the
assets are to be maintained/improved.  This would be a further burden on public funds (if
available).

The likelihood of this legislation being used for the compulsory acquisition of salmon fishings is
considered by the Scottish Crofters Foundation to be "very low" (Source see note 1 below)
(Section 7).

Conclusion



In these circumstances it cannot make sense to enact legislation in the name of "sustainable
development of the rural community" and conservation which deprives that community and
salmon conservation of large sums of private investment with no compensating benefit.

The removal of salmon fishings from Part 3 of the Bill, leaving it in Part 2, would allow
investment to resume and would safeguard employment and contributions to local
communities.

Introduction

It is clear from the transcripts of the evidence given to the above Committees and the Council
that a number of important subjects have either not been sufficiently emphasised (the need for
long term investment in conservation to arrest the dramatic decline in salmon catches) or have
not been sufficiently explained to them (how the basis of valuation for salmon fisheries is totally
different from domestic property and ignores recent long tern investment).

A number of these items are covered in the note below.

1. The value of salmon fishings to local communities and Scottish Tourism

Fisheries in private ownership

1.1 A salmon caught in a net or by a local angler is worth £25 on the slab or as a meal for a
family.

1.2 A salmon caught by a visiting angler is typically worth £1,000 to the local economy and to
Scottish tourism (Calculation see note 1).

1.3 The visiting angler would probably fish for a week to catch this salmon.  The income
received by the fishery would be spent on wages for river employees, river maintenance
including money spent with local heavy equipment contractors and the purchase of material
locally.  The visiting angler would often be accompanied by some of his family and would stay in
local accommodation supporting local cooks, cleaners and managers with the accommodation
maintained by local trades people including plumbers, carpenters, electricians, roofers etc.  The
angler would also spend money on transport, local retailers and most probably golf courses and
other sporting activities.  Additional money would be spent on the journeys to and from his
home to the fishings – often a significant sum in the H&I.

Fisheries in public ownership

1.4 Typically rivers, or parts of rivers, in public ownership or run by public associations have
no paid employees and few visiting anglers and the value of these fisheries to the local
community is small.

1.5 The difficulty in attracting high paying visiting anglers to these rivers is the requirement
for marketing expertise, high quality accommodation and ultimately the right contacts.  Agencies
could be used but their normal charges are 15% of income and these margins are just not
available.

1.6 In terms of fishing opportunities for locals in rivers such as the Helmsdale, Naver and
Halladale, there is association and/or public water as well as special terms for locals.  Local
anglers catch approximately 25%+ of the total fish caught by rod and line in these rivers.



2. Salmon conservation needs long-term investment urgently

Present situation

2.1 Scottish salmon are under severe threat.  The records published by the Scottish
Executive's Environment and Rural Affairs Department show that catches in 1999 were the
worst since records began in 1952.

2.2 At approximately 70,000 fish the total catch by all methods was under 12% of that in
1967 of over 600,000 fish.  In particular, runs of spring salmon returning to rivers between
January and the beginning of May and vital to extending the fishing season and visiting anglers
to those months has fallen dramatically.

2.3 In the 2000 season the salmon and grilse catch improved to approximately 100,000 fish
but the figures are within the fluctuation of the downward trend.

2.4 The decline in rod and line fisheries from a peak of some 100,000 fish caught to the
present 66,000 fish caught has been masked by the closure and buy out of large numbers of
marine and estuary nets which should have resulted in a major increase in rod and line catches.
There are now very few such nets operating and since approximately 1989 when approximately
95,000 fish were caught by rod and line the decline in rod and line fishing has been in line with
the overall decline, i.e. there is now only a marginal ability left to arrest the decline in rod and
line by closing further marine nets.
Causes of decline

2.5 The causes of this dramatic decline relate both to in river habitat problems and a fall in
marine return rates.

2.6 In-river habitat degradation has been caused by forestry, land reclamation, hydroelectric
schemes, farming practices and power station and other pollution.

2.7 Marine return rates have fallen from a high of 35-45%+ in the mid to late 1960s, to c. 6-
8% at present.  (North Esk research, Fisheries Research Services).  The reasons are marine
netting and long lining off the Faroes and Greenland which started in the 1970s, pollution of
inshore waters by salmon farms also dating from the 1970s, industrial fishing for salmon food
species, uncontrolled seal predation and probably temperature changes at sea affecting prey
species.

Actions required

2.8 Very significant long-term investment has been made and is required to counteract the
above effects as follows:

In the river: -

a. Spawning habitat reclamation and improvement
b. Spring salmon scheme investments
c. Hatchery investments
d. Deeper holding pools to ensure adult salmon survival
e. Scientific studies (fisheries trusts)

Marine Environment: -

1. Buy out of Faroes and Greenland marine salmon fishing quotas
2. Buy out remaining inshore nets



3. Controlling marine predators, particularly seals
4. Studying high seas migration routes and threats from industrial fishing

With the exception of item 4 above, all the above are funded by the private sector.

2.9 It is not possible to produce an accurate estimate of the money spent annually by the H&I
River owners on the above except to say that it is well in excess of £2.5 million.

2.10 In the Scottish Executive's Green Paper "Scotland's fresh water fish and fisheries:
securing their future" published in August 2001, the then Minister, Rhona Brankin, proposed a
report by 2003 involving an in depth economic analysis of the sector to give a better
understanding of the contribution which salmon and freshwater fisheries make to both the
Scottish economy as a whole and the rural areas in particular (s.16 page 6).

2.11 This report should throw light on the significant amount of continuing investment from the
private sector and its contribution to the H&I economy.

2.12 Any action taken now which threatens that contribution without any apparent benefit must
be premature.

3. Basis of valuation for salmon fisheries

3.1 Salmon fisheries are not valued like ordinary domestic houses.  Nor does long-term
investment increase the value of a fishery in the short term.

Value of salmon fisheries

3.2 The value of a fishery is determined primarily by the average number of salmon caught
per annum over a five year and ten year period, with a multiple applied to that number.

3.3 The multiple depends on the general market for salmon fishings but can be influenced by
other local factors such as the number of salmon caught on a fly, accessibility, accommodation,
surroundings, reputation etc.  A fishery catching say 100 fish a year will command a higher
multiple than one catching 10.  Similarly a fishery catching fish over a long season (say
February to October) will normally command a higher multiple than one which has a short
season (July to September).

3.4 Also, unlike the value of domestic houses, the value of fishings has fluctuated markedly
during the last fifteen years in the amount that purchasers have been prepared to pay per fish.
In the late 1980s, figures of £16,000 per fish were not uncommon, whereas today the
comparable figure is £4,500-£7,000.  There have also been significant fluctuations between the
late 1980s and the present day.  Choosing the timing of disposal is therefore essential to
achieving a proper valuation and recovering investment/mitigating losses suffered.

3.5 Salmon fishings do not make an economic return on assets employed.  Most make an
annual revenue loss.  The justification for owning fishings and investing in them is the hope of
long-term capital appreciation if those fishings can be improved.  It has been on this basis that
Trustees and businesses have continued to invest.

Effects of long term funding on values of fisheries

3.6 Investments to enhance the number of returning salmon, and therefore the salmon catch,
will take between three and six years before the first additional fish might return to the river.
Typically, in northern Scotland a young salmon will spend two to three years in the river before



setting out on it's risky circular marine journey via the Faroes and maybe Greenland and it will
be another one to three years before they might return to their river of origin.

3.7 It will be a further three to five years before any additional catches can have a significant
effect on catch averages and values – maybe six to eleven years after the original investment
was made.

3.8 During this extended period long-term investment will not be reflected in valuations.  This
is a further reason why being able to choose the timing of disposal is essential to achieving a
valuation which reflects investment.

Provisions in the Bill will kill long-term investment

3.9 The existence of compulsory purchase powers in relation to salmon fishings destroys
long-term title and the certainty of an owner's ability to dispose of a fishery when he deems
appropriate.

3.10 Compensation under the Bill will take no account of the long term investment made over
an extended period, probably as long as six to eleven years in some cases.

4. "Safeguards" in the Bill for owners of expropriated property are inappropriate and
inadequate

4.1 The process of compulsory acquisition of property has been around for over 150 years,
since the building of the railways.

4.2 The safeguards to the owner whose property is being expropriated under the Bill do not
conform to the criteria established in the past.  One of the main safeguards, that of a right of
appeal to an independent judicial or quasi-judicial body, on the application process, was
dropped from the draft Bill, for not stated reason.

4.3 Further, it is normally accepted that the expropriation of an individual's property should
be in the "general public interest" in legislation where human rights might be breached.

4.4 In Part 3 of this Bill it is defined as follows:  "The public interest includes the interest of
any sector (however small) of the public which, in the opinion of ministers, would be affected by
the exercise of the right to buy" (Section 71(2)).

4.5 This would appear to include the interest of only tow individuals as "the public" with both
possibly from the same family!  This clearly is a deliberate avoidance of the accepted definition
and falls far short of even a common sense definition.  It provides no protection to the person
whose property is being expropriated.

5. Trustees, Commercial operations and owners making discretionary spending will
cut investment

5.1 With the failure of compensation under the Bill to take account of long-term investment
for from six to eleven years and the effect of the Bill's destruction of long-term title on the
certainty of being able to choose the timing of any disposal, essential long-term investment will
be severely reduced.

5.2 Trustees will not be able to justify making long-term investment under their fiduciary
duties to beneficiaries.  The business case for long term funding which relies on long-term



appreciation from improvement will no longer apply.  Banks will restrict lending on insecure title.
Discretionary expenditure by individuals will go elsewhere.

5.3 One of the Bill's most vociferous supporters, Dr Jim Hunter, admits "It is clearly the case
– I do not beat about the bush here – that if the owners of existing assets think they might lose
jurisdiction over those assets as a result of the Bill or any other legislation, that will inhibit their
investment.  I fully acknowledge the points that are made in that regard by, for example, the
owners of salmon rivers" (Evidence to Justice 2 Committee, 223 January 2002, column 944).

6. £2.35 million of long term investment already cancelled by the Bill

6.1 An analysis of returns from members of HIRA of long-term investment projects cancelled
in 2001/2 amounts to £2.35 million and is attached at Annex 1.

6.2 This figure is over 70% larger than the total of all Community Action Grants made by HIE
across all the LECs in 2000/1 of £1.37 million.

6.3 Whether the cancelled projects relate to in-river conservation schemes or ancillary
buildings does not detract from its value to the local community and/or in supporting the ongoing
fishing activity.  Ancillary buildings as with in-river works require initial construction using local
builders and material sourced or purchased locally, together with local tradespeople etc.  They
also require repairs and maintenance, again using local tradespeople and locally sourced
materials.

7. Very limited take up of compulsory acquisition of fishings

7.1 The Scottish Crofters Foundation have said in evidence to the Rural Affairs Committee
that the likelihood of salmon fishings being acquired under the Bill was "very low" (Rural
development committee 8 Jan 2002, column 2689).

7.2 This view appears to be generally accepted in other evidence to the Committees.

8. Conclusion

8.1 In these circumstances it cannot make sense to enact legislation in the name of
"unsustainable development of the rural community" and conservation which will
deprive that community and conservation of scarce salmon resources of large sums of
private investment with no compensating benefit.

The removal of salmon fishings from Part 3 of the Bill, leaving it in Part 2, would allow
investment to resume and would safeguard employment and contributions to local
communities.

Note 1: Contribution per salmon caught by anglers

The figure of the estimated total expenditure by salmon anglers in 1997 in Scotland of the order
of £70 million, was quoted by Rhona Brankin in August 2001 in the Scottish Executive Green
Paper entitled "Scotland's fresh water fish and fisheries: Securing their future" s.15, page 6.

The total number of salmon and grilse caught on rod and line in 1997 was 73,146 (statistical
Bulletin, Fisheries Series, Scottish Executive Environment and Rural Affairs Department).



This gives an average expenditure of £957 per fish caught.  If allowance is made for fish caught
by local anglers the cost per fish caught by visiting anglers will be well in excess of £1,000 per
fish.

This figure is broadly supported by calculations relating to individual river

EXPENDITURE ON RIVERS, SALMON STOCK CONSERVATION AND ENHANCEMENT,
BUILDINGS Etc. CANCELLED/POSTPONED AS A RESULT OF COMPULSORY
ACQUISITION OF SALMON FISHINGS BEING INCLUDED IN PART 3 OF THE LAND
REFORM (SCOTLAND) BILL

The figures below have been aggregated from returns sent in by members who are owners of
salmon fishing son some of the 73 rivers which HIRA represents.  They are by no means
exhaustive.  The figures have been aggregated into the headings below to maintain
confidentiality.  However a significant amount of this postponed/cancelled expenditure is
itemised and included in individual submissions to the Justice 2 Committee.

See notes below £ '000

1. Buildings  1,182

2. River works     352

3. Spring salmon enhancement 350

4. Hatcheries and stock enhancement 198

5. Scientific and educational     194

6. Marine net buyouts       70

TOTAL £2,346

Notes: -

1. Includes Lodges, Buildings, Fishing Huts, Staff Accommodation etc. and would result in
employment of local architects, surveyors, builders, electricians, plumbers, roofers, masons etc.
together with purchase of local stone and local heavy side and light side building supplies and
equipment, transport etc.  There would be continuing employment for repairs and maintenance.

2. Includes river bank repairs, pool enhancement and habitat enhancement and would
involve the employment of river hydrologists and scientists together with local heavy equipment
contractors, hire of JCBs and other equipment and local employment of unskilled labour.

3. This would involve setting up holding tanks and associated equipment and employing
people to transport and look after the fish.

4. Building and converting buildings to salmon hatcheries would involve the local building
trades and suppliers as above plus purchase of specialised equipment for ova, fry and smolt
production and involve employment to look after the installations when built and operating.



5. Setting up scientific and educational fisheries trusts and studies would involve the
employment of fisheries scientists to carry out field work and educational courses and
demonstrations and also involve the purchase of equipment.

6. Marine net buyouts for conservation would involve the purchase and closure of inshore
marine netting stations.

Email of 7 February from R Douglas Miller

I am writing on behalf of the Highlands and Islands Rivers Association (HIRA), a group of fishery
owners representing some 73 rivers in the Highlands and Islands.  We are opposed to the
inclusion of salmon fishings in Part 3 of the Bill, and have already made written representations
to the committee.

Now that the committee has nearly completed its Stage 1 deliberations, I am writing to clear up
a misapprehension that almost all those in favour of the Bill have fallen under, namely that
provided compensation is paid, the compulsory acquisition of land is justified.  Even Ross
Finnie, who I understand is now the Minister in charge of the Bill, used it as the sole justification
for the inclusion of salmon fishings in land that may be acquired by a crofting community
(columns 995-6 of this committee's proceedings).

As I understand it, in the past the UK Parliament has always satisfied itself that there is a public
benefit which outweighs any relevant private interests before it grants powers of compulsory
purchase, as well as adequate compensation.

The compensation requirement has at least been addressed, although we argue that the
provisions in the Bill are inadequate, but the former requirement, that Parliament be satisfied
that the powers are required for some public benefit, has gone unanswered.  It has not been
answered in the Bill itself, in the consultation leading up to the Bill, in the accompanying
memoranda, and now it has not been answered by the Minister seeking to justify the Bill to the
committee.

When one goes on to look at the provisions of the Bill, it is Ministers who must be satisfied that
an application is in the public interest.  But it should not be for Ministers to determine whether
expropriation of land in any particular case is in the public interest.  Unless you believe in a
totalitarian state (which would be contrary to Convention rights), it should be for a quasi-judicial
body to decide.

Furthermore, the Bill defines the public interest as including 'any sector (however small) of the
public' (section 71(2)), when the concept of the public interest is independent of legislation and
should be left to the courts to interpret.  The re-definition of the expression "public interest" is an
attempt by the Scottish Executive to force into the meaning of the expression something which
would not otherwise come within it, and makes the justification of the powers in the Bill all the
more necessary.

It must surely be the case that, before acquisition can be justified, the public interest in the
crofting community body acquiring a salmon fishing must outweigh the private interest of the
owners of the fishing.  However, this balance has not been assessed; nor will it be assessed
when applications are made under the Bill's provisions.

Please draw this issue to the attention of the committee, when considering its report into the Bill
to highlight the fact that compulsory purchase powers should not be granted unless the
Parliament is satisfied, on the evidence presented to it, that there will be public benefit in doing
so which will outweigh the private interests of those whose property is being taken.  No
evidence has yet been supplied by the Scottish Executive that this is the case.
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SUPPLEMENTARY INFORMATION FROM SCOTTISH NATURAL HERITAGE
(relates to submission no. 143)

Following the meeting of the Justice 2 Committee on 6 February, and John
Mackay's letter to you of 6 February (letter and report attached for members
only), please find attached two short papers:

- a note summarising the findings of the MLURI report on the risks to public
health and animal health arising from recreational access to the countryside

- a note summarising some data on public perceptions of access and access
law.

Basically, the MLURI study looked at the health-related risks and concluded
that the risks are low and the number of cases arising from people visiting the
countryside for recreation is estimated to be very small.  The findings must
also be seen in a wider context: walking down a busy urban street is usually
much more dangerous than walking in the countryside.

The short note on public perceptions indictaes that, generally, many people
are uncertain about the law and remain uncertain about where they can go in
the countryside.

I hope this information is of help to you.  If you wish to clarify anything, please
email me or give me a call.

THE RISKS TO PUBLIC HEALTH AND ANIMAL HEALTH ARISING FROM
RECREATIONAL ACCESS TO THE COUNTRYSIDE

This note summarises the main results of a study assessing the risks to public
health and animal health from recreational access to the countryside, and
judging the possible risks arising from new access rights.

What is the background to the study?

During the drafting of the Scottish Outdoor Access Code, concerns were raised
by land managing interests about the risks to public health and animal health
and the consequent impacts on farm assurance schemes and farm economics.
In response, Scottish Natural Heritage (SNH) commissioned a study to provide
an accurate and objective assessment of the public health and animal health
related hazards arising from public access to the countryside.

The Macaulay Land Use Research Institute, based in Aberdeen, was
commissioned to undertake the work.  The Institute involved experts in
veterinary, agricultural and microbiological research and in risk assessment.
The study was completed in September 2001.  The study utilised available
literature and statistics, and the in-house knowledge of the staff at the Institute.
Various organisations were consulted about the content of the brief and the



methods adopted and invited to comment on draft reports.  These organisations
included the National Farmers’ Union for Scotland, the Scottish Landowners’
Federation, the Ramblers Association, the Scottish Sports Association and the
Forestry Commission.

How were risks assessed?

The first step was to identify the hazards and the nature of the effects or
adverse consequences that might arise.  An assessment of the risk was then
made.  This involved determining the current frequency of occurrence.
Information on actual numbers was used but the amount of information
available was quite limited.  In the absence of actual information, the Macaulay
Land Use Research Institute had to estimate the likely frequency based on an
8-point scale.  The possible effects of introducing wide access rights were then
considered.  Finally, the study considered what safeguards might be
appropriate to minimise risk.

What are the main hazards and risks to public health?

The main hazards to public health were: injury from machinery or farm animals;
irritation or poisoning from agrochemicals; inhalation of dust, pollen or spores;
and, contraction of zoonotic diseases (such as E.coli).

The number of recorded injuries to members of the public from machinery or
farm animals is very low – there are about 5 such cases each year.  In most
cases, moving or operating machinery can often be seen some distance away.
The risk is likely to be highest (but still low) in confined areas, such as
farmyards or along tracks leading to fields or public roads.

Agrochemicals are widely used and can result in irritation through physical
contact (either directly or indirectly off clothing or footwear) or poisoning.  The
contamination is most likely to occur from spray drift or spills.  Poisoning is most
likely to occur through inadvertant swallowing of contaminated dust or food. In
most cases the hazard is greatly reduced with the passage of time and by
keeping a safe distance.  The number of cases of contamination is thought to
be very low.  There are about 9 recorded cases each year of poisoning or
irritation from agrochemicals.  Algal blooms at the water’s edge can cause
poisoning and irritation but information on the current frequency of occurrence is
not available (though this is not thought to be high).  Local authorities put up
notices to warn of the risks when blooms occur.

Inhalation of dust, pollen or spores can cause respiratory damage, particularly
for hay fever sufferers or asthmatics.  Any such damage will normally occur
during crop harvesting or haymaking.  The number of cases is difficult to
estimate as hay fever and asthma are quite common and may be triggered by
many things in urban areas as well as in the countryside.

Zoonotic diseases can be spread in a number of ways, including the ingestion
of contaminated food or drinking water or through direct contact.  E.coli is one
such disease and was thoroughly investigated by the Task Force on E.coli.  The



disease can be contracted through poor food hygiene.  In terms of public
access, the main risk arises from animal droppings on pasture.  For example,
picnicking in such areas may expose the visitor to the disease and poor hygiene
in organised camps on such land can lead to a small number of significant
cases (such as at New Deer in Aberdeenshire).

Organisms such as Salmonella and Campylobacter are usually acquired
through undercooked food.  In addition to consuming contanimated foodstuffs,
the main risk arising from public access to the countryside is most likely through
infected water, either through drinking the water or through water sports (eg.
Leptospirosis) It is not possible to estimate the number of cases arising from
public access to the countryside as only general cases are recorded. Lyme
disease can be contracted through the bite of an infected tick.  There are about
11 recorded cases of Lyme disease each year.

What are the main hazards and risks to animal health?

The main hazards to animal health were: the spread of disease; injury to
animals through litter or pollution; and, disturbance (particularly by dogs).

There is little documented evidence available on the role that people visiting the
countryside for recreation might play in spreading diseases.  Diseases could be
spread through human or pets’ faeces (where the person or pet already has the
disease), through vehicles (where the vehicle has been to an infected farm and
then gone on to another farm directly – this is perhaps much more likely with
farm delivery vehicles).  The likelihood of such mechanical spread happening
through recreational access is estimated to be remote.  Another possibility is the
spread of disease, such as swine fever to pigs, through the inappropriate
disposal of infected food.

The spread of Foot and Mouth disease during the 2001 epidemic is being
considered through several Government and other inquiries.  At this stage, it
seems unlikely that people visiting the countryside for recreational purposes
played a role in the spread of the disease.

Injury to farm animals can be caused through litter, such as glass bottles and
other sharp objects or plastic bags.  If gates are left open when previously they
were closed then animals might stray, increasing the chances of mismating or
spreading disease through the inappropriate mixing of animals.

The other main hazard is that of disturbance, particularly where dogs are
present.  Dogs can worry livestock which can, particularly around the period of
birth, lead to mismothering and the possible death of the calf or lamb.  Livestock
are more likely to attack people when a dog is present, so there is also a risk to
people visiting the countryside.

How significant are these risks?

Where a particularly hazardous event occurs, such as the spread of disease or
a serious or fatal injury, then the implications can be significant for those



involved (and for some events, such as Foot and Mouth, for society generally).
However, compared with the risks in everyday life, such as driving or walking
alongside busy roads or working or doing work around the house or garden, the
risks arising out of recreational visit to the countryside are very low.

An estimated 137 million day visits were made to the countryside and coast in
Scotland in 1998.  Of these, 43 million involved walking as the main activity and
23 million involved activities such as cycling, outdoor sports and the pursuit of a
hobby or special interest.  A survey in 2000 estimated that up to 60% of the
population went walking in the countryside at least once in the previous 12
months and that about 300 million walks (of any length) were made for pleasure
in the countryside and at the coast. About 2 million visitors to Scotland each
year go walking.

Thus, set against these sorts of figures, the number of hazardous events
reported are very small.

What effect might the access rights have on these risks?

Overall, therefore, it is thought that the risks to public health and animal health
are low.  Although there are a number of diseases that could potentially be
spread by people, it is crucial to note that the number of cases arising from
people visiting the countryside for recreation is estimated to be very small.

It is expected that recreational use of the countryside will, in time, increase
through the new access rights.  Initial estimates suggest that about a third of
those that visit the countryside might visit more often, particularly in the
countryside close to where they live. About 10% thought that they were likely to
visit farmland settings more often.

The study concluded that there is no evidence to suggest that a modest
increase in visitor numbers will introduce new hazards or disproportionately
increase the frequency of events in relation to either public health or animal
health.  Indeed, it is possible that the new responsibilities in the Land Reform
(Scotland) Bill and the draft Scottish Outdoor Access Code, combined with the
effective, long-term promotion of the Code, might lead to a reduction rather than
an increase in the number of hazardous events.

An appraisal of some farm assurance schemes and animal health schemes,
and contact with those who implement them, failed to identify any risks to their
adherence through public access to the countryside.

What safeguards are there in the draft Scottish Outdoor Access Code?

A number of safeguards to protect public health and animal health have been
placed in the draft Scottish Outdoor Access Code.  Those exercising the access
rights must:

� not hinder land management operations, such as crop spraying and
harvesting;



� not touch, handle or feed farm animals;
� leave gates as they find them;
� not cause any pollution;
� take home all their litter;
� not picnic in fields where farm animals are present or may have been

recently;
� keep their dogs under proper control by not taking them into fields where

there are calves or lambs, and on a short lead in fields where there are
sheep, cattle or other farm animals.

Under the proposals in the Bill, SNH would have a duty to publicise the Code
and to promote compliance with it.  SNH is looking at ways of mounting a long-
term national campaign to promote the Code and responsible behaviour
generally.  The situation could also be helped through the development of
generic risk assessments and of appropriate signage for use by farmers and
other land managers.

Who to contact for more information

Richard Davison (tel: 0131-446 2467, email: richard.davison@snh.gov.uk)
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SOME FACTS AND FIGURES ON RECREATIONAL USE OF THE
SCOTTISH COUNTRYSIDE AND PUBLIC PERCEPTIONS OF ACCESS TO
THE COUNTRYSIDE

� This note provides some information on recreational use of the countryside and of
public perceptions.  Most of the figures refer to trips made by Scottish residents or to
views of Scottish residents.  Tourist visits will add to the level of recreational use in the
countryside but data on visitors are less complete.

� Various national surveys conducted by Scottish Natural Heritage, sportscotland and
Visitscotland have estimated that (note that the ranges below are generally the result
of different survey methods and questions):

� about 2 million adults in Scotland visit the countryside or coast each year;



� between 140 million and 300 million+ trips are made to the countryside or coast each
year;

� between about 50 million and 300 million walks are made each year in the countryside
or coast each year (though most of these are short and local);

� about one-third of trips are made by people on their own and about two-thirds in small
groups (generally of less than 5 people).

� People walk in a wide range of settings (information is taken from national walking
surveys conducted by SNH in 1990, 1995 and 2000). The proportion of visits to
different countryside settings is as follows:

� Beaches and cliff top – 23% to 27%
� Woodland – 16% to 22%
� Fields/farmland – 14% to 21%
� Mountains and moorland – 8% to 13%
� Parkland – 7% to 9%
� Towns and villages – 7% to 9%
� Watersides – 5% to 7%

� Under current access arrangements, people generally feel free to walk on the
seashore and, to a lesser extent, along paths, lochshores or riverbanks, and in
mountains and moorland.  They are generally less comfortable walking in woods
and fields, and along farm and estate tracks and roads.

Always feel free Sometimes
feel free

Do not feel
free

1991 2001 1991 2001 1991 2001
Seashore 93% 82% 3% 13% 3% 1%
Paths - 68% - 26% - 3%
Lochshore or riverbank 71% 64% 23% 27% 5% 5%
Canal towpaths - 61% - 21% - 8%
Moorland & mountains 63% 59% 15% 28% 14% 8%
Rivers - 58% - 30% - 8%
Lochs - 58% - 29% - 8%
FC woodlands 49% 47% 28% 38% 17% 10%
Reservoirs - 36% - 30% - 26%
Fields with no crops or animals 38% 34% 36% 38% 23% 24%
Farm & estate tracks & roads 32% 21% 33% 39% 30% 35%
Private (other) woodlands 12% 45% 16% 39% 67% 11%
Fields with crops or animals 6% 6% 8% 12% 83% 79%

Source: System 3 Scotland (1991) A survey of public attitudes to walking and access. SNH RSM
Report 4; NFO System 3 Scotland (2001) Access to the countryside. Draft report to Scottish
Executive and SNH.

� For some people, visiting the countryside does not raise any concerns.  For quite
a lot of people, though, there remain uncertainties about their safety, where they
can go and meeting farmers and owners who may object to them being there.

Concerns
me a lot

Concerns
me a little

Does not
concern me
at all

Being attacked or molested 49% 17% 31%
Getting lost 32% 22% 44%
Knowing where to go 26% 36% 34%
Meeting owners who may object 21% 37% 37%
Isolation and loneliness 19% 16% 62%



Meeting farm animals 13% 28% 57%
Getting wet and dirty 11% 21% 67%

Source: System 3 Scotland (1991) A survey of public attitudes to walking and access. SNH RSM
Report 4;

� In response to a question on whether or not there is a law of trespass in
Scotland, 36% said yes, 32% said no and 32% did not know (System 3 Scotland
1990, A survey of walking in the Scottish countryside. Report to SNH).

� In 1991 (System 3 Scotland, A survey of public attitudes to walking and access),
a significant majority of people agreed strongly (47%) or agreed slightly (38%)
with the view that people can go to most places in the countryside provided that
they don’t cause any damage.  However, 53% stated that they found it difficult to
know where they are allowed to go and only 52% believed that people have a
right to go where they like on moorland and mountains.

� When asked what statement best described their understanding of the current
law of access in Scotland (NFO System 3 Scotland 2001, Access to the
countryside. Draft report to Scottish Executive and SNH), 47% agreed with the
statement: “I can go to most places in the countryside provided that I don’t cause
any damage”. Some 27% agreed with the statement: “there is no law of trespass
in Scotland”.

Richard Davison
Scottish Natural Heritage
7 February 2002
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SUPPLEMENTARY INFORMATION FROM K SHADE (relates to submission
no.41)

LAND REFORM BILL  &  OUTDOOR ACCESS CODE ?

With regards to my letter to you dated 10-12-01.  I own Easter Bavelaw Farm, it is an
enclosed farm, it is within the Pentland Hills Regional Park boundary,  the park has a
million plus visitors per annum.

Oral Evidence  I understood all submissions had a closing date of 21-12-01, I
therefore had asked to give oral evidence, this was due to the fact that the access
code was not published and as such I was unable to give adequate submissions to
the committee.  I have been waiting for an invitation, but unfortunately I have just
learned that the final committee meeting for oral evidence was held yesterday, I am
therefore very disappointed that I have been denied any rights to a fair hearing.
Rights of Way   It appears that your proposals are based on a erroneous
presumption that the public already have a right of access to walk on all private land
etc, this of course is not correct, otherwise we would not have the recognised Rights
of Way footpaths.  It is the common held belief of others, including land managers
and the Law Society of Scotland, that the public do not have other rights of access
to private land.
The Law Society of Scotland  I understand the Law Society have stated to you,
“there is no common law right of access to land” and “ temporary intrusions or
trespasses may also be resisted” and “there was a right to remove a trespasser
using such force as was reasonably necessary” and finally they state “The Bill has
the intention of shifting what is at the moment a law of trespass to a right of access.
There is currently a presumption under the law that people cannot go onto other
peoples land,”.

ECHR  I also note that your proposals continues to ignore my previous concerns that
my rights will be badly effected by the Bill and as such it appears to contravene my
European Convention of Human Rights.
Exclusive ownership  The proposals appear to be diminishing or extinguishing my
rights of ownership, I also believe that my enclosed farm may be among the worst
affected by the Land Reform Bill regarding access.  I am therefore opposed to your
access proposals, as they will in effect turn my farm into a public park.

Public Liability and other insurance,  we keep the farm private, however your
proposals are giving a
new right of access and I will have no rights to manage that access.  I understand
from insurers that I will eventually have significant difficulty in obtaining a reasonable
insurance, this is due to the fact that I will probably have hundreds of thousands of
people visiting, and using my farm as a public park day or night, therefore the
insurers are likely to assess my farm as being within a new greater risk area .  I
understand that under The Occupiers Liability (Scotland) Act 1960, I have a duty of
care to protect a visitor from danger, i.e. by creating a barrier or forbidding entry,
however your proposals will not allow me to manage access.



Compensation  I can foresee, not only ECHR problems, but also many claims for
compensation for the loss of exclusive rights of ownership, the claims may ultimately
amount to many millions of pounds.

Alternatives – Access to enclosed farms should only be considered along a network
of right of way core paths. But any new right of ways created must not go through a
farm but around the farm boundary where suitable and agreeable, with fences, gates
and styles erected and properly way marked with directions.

I look forward to hearing from you in due course.

K Shade

cc.
Scottish Landowners Federation
Scottish National Farmers Union
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J2/02/4/2
JUSTICE 2 COMMITTEE

Land Reform Bill

Visit to Gigha*

Note by the Clerk

1. The Justice 2 Committee attempted a fact-finding visit to the island of Gigha on
Tuesday 22 January.  *Unfortunately due to adverse weather conditions the ferry
to Gigha was cancelled, so the visit could not take place. Instead members met
with Duncan Baird, Scottish Land Fund Adviser, Community Land Unit, Highlands
and Islands Enterprise (HIE), and Jacqui MacLeod, Community Development
Manager with Argyll and Islands Enterprise.  Members present were Bill Aitken
(Deputy Convener), and Duncan Hamilton.

2. This note provides a factual account of the meeting.  Members will have an
opportunity to express their views on the visit at the committee meeting on
6 February. Members were truly disappointed that they could not speak to the
residents of Gigha.  It was noted however that George Lyon was visiting the
island on 1 February and may have an opportunity to pursue the committee’s
objective at that time.

Background to the purchase of Gigha
3. Duncan Baird advised members that in the beginning the majority of the

community were against buying the island. This was mostly due to the fear of the
unknown, but also because of the uncertainty of what would happen after the
acquisition.  Residents fears were allayed by the feasibility studies carried out by
Gigha Community Land Steering Committee.  When Argyll and Bute Council
conducted the ballot, HIE distanced itself from the ballot so that residents did not
feel pressured in any way.  There are 110 residents on the island, 89 of which are
on the electoral roll.  Seventy-one residents voted in favour of purchasing Gigha,
which was a marked turnaround during an 8-week period.  To date only 5 people
on the island are not registered members of the Trust.

4. A concerning issue for the residents of Gigha was housing.  Of the 36 houses on
the island, 32 are of sub-standard condition.  Some houses are occupied on a
short-term lease, which in some cases was as little as 6 months.  One of the
main factors for voting in favour of the acquisition was the possibility of attracting
housing grants and obtaining improved leases or ownership of their properties.

5. The community has to raise £1 million by March 2004 to fulfil their obligation.  Of
this, £200,000 must be raised by community fundraising – not from sale of
assets.  The sale of Achamore House will potentially raise between £650,000 and
£750,000.  It was understood that there are 5 interested purchasers.  The Trust
employs (all unpaid volunteers) 7 people known as Directors and has now
recruited an administrative officer to assist with fundraising.  The first task will be
to write to every business in the Argyll area seeking assistance.
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6. Members were interested to know whether Gigha was a typical or a-typical
community buy-out. It was explained that Gigha has the potential to be one of the
most successful community acquisitions as the island has a number of business
assets. However it could be the least successful if these assets or the fundraising
were badly managed.  To assist with long term development of the island the
Trust is advertising for a development manager and a hotel manager.  If the Trust
was not successful in running the island the ownership could possibly be passed
over to a like-minded Trust or the island could be put back on the open market.

Defining a community
7. For comparison purposes, Bill Aitken asked for examples of other communities

comparable in size to that of the Gigha community. Duncan Baird said that the
communities of Colonsay and Lismore were broadly comparable.  A community
would be defined as rural if it had a population of less than 3,000 people, for
instance, Oban, Fort William and Dunoon would not be eligible to buy their land
under the proposed legislation.

8.  Members were keen to seek the views of HIE on the use of the electoral register
as a way of defining a community.  Bill Aitken advised that the committee had
heard evidence that postcode units might be a better approach.  Duncan Baird
highlighted that difficulties could be caused if the community was too big;
community council areas or local parishes might be better alternatives.  Parishes
are detailed on maps and referred to in land deeds.  Islay for example is made up
of 2 or 3 parishes.

Dealing with disputes
9. The mechanism for resolving community disputes was discussed.  Jacqui

Macleod said that the set up of the Gigha Trust followed a standard model.
Simon Fraser of Anderson McArthur and Company, who was involved in the
purchase of Assynt and Eigg, developed the model. It was explained that as the
Trust has a status of a company limited by guarantee it functioned very much like
a housing association.  Directors are elected by secret ballot. Two directors retire
sequentially each year – this is so that an element of continuity is retained.  If
there was an issue that was of great concern to an individual then an
extraordinary general meeting could be called where the basic premise of “what’s
best for the community” should be adopted when taking decisions.

Sustainability
10. Communities require a level of working capital.  In the business plan for Gigha

there was an opportunity to sustain an annual turnover of £170,000. The previous
owners, Holt Lesuire, did not manage the island’s assets to maximise their profit
potential.  Feasibility studies covering the economy, housing and agriculture were
carried out on Gigha before a proposed buy-out to show whether the land/assets
are capable of sustaining the community. Population decline on Gigha was also a
factor in assessing sustainability, if the community dropped by a further 18-20
people then the community may not be sustainable. If the studies showed that
the project was not sustainable then HIE’s advice to the community would be not
to exercise its right to buy.  Ultimately, the aim should be to improve the use and
management of land, not swap ownership for any reason.
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Post purchase
11. In many cases there is limited business expertise within a community.  This skill

shortage does not necessarily mean that community ownership cannot be
successful.  A group of enthusiastic individuals, such as the residents of Gigha
who are passionate about their island, can pull together to make community
ownership work.  Duncan Baird was in favour of communities forming
consortiums in certain circumstances when considering owning land.  Especially
because organisations like SNH and the Forestry Commission can bring skills to
the project, although it was important that communities kept the controlling
interest.

Statistical information
12. It was understood that statistics relating to community land purchases have been

collated.  John Watt Head of Community Land Unit, HIE has maintained a
database which will assist with future projects.  Members were keen to look at
international comparisons to help them scrutinise the bill, possibly Scandinavia or
Austria.

Valuation of land
13. Duncan Baird advised members that the valuation figure takes account of the

present condition and quality of the land.  From experience, it appeared that there
was a differential between the open market valuation and the achieved market
price. Therefore it is conceivable that a situation could arise where the current
owner could lose out if a community bought their land as the community would
pay the exact valuation, not over, as could happen on the open market. It was not
known what the effect of land banking (land bought up by developers) had on
land values or what effect this legislation would have on pension funds and their
returns, as many have land interests. With regard to Gigha the owner was
worried that the involvement of HIE would frighten off any other potential
purchasers so it was essential to get the community bid in as soon as possible.

Crofting community right to buy
14. In terms of crofters exercising their right to buy, Duncan Baird could not see a

great demand in Argyll post land reform legislation.  Most crofting land was
limited to low value grazing land.  In the past the Scottish Executive has
promoted the sale of crofting land to crofters, but with little success.  The
compulsory purchase of fishing rights was seen to be quite a different matter.

15. Members were interested to hear what the enterprise agencies thought about the
principle of right to buy inhibiting investment by landowners. Jacqui MacLeod
explained that at present, any landowner or future landowner would need to seek
permission from the Crofter’s Commission to have the land decrofted (if vacant)
in order to put it to an alternative use. If the croft is tenanted, the landowner
would be required to seek the permission of the Scottish Land Court and
compensate the tenant. With this in mind, she could not foresee that the passing
of the provisions on crofting community right to buy would materially inhibit further
any potential purchase (or investment) of land, which includes crofts. Duncan
Baird was content with the provisions in this regard providing ministerial
discretion was properly exercised.
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16. Lack of preparation time was a particular issue with the community purchase of

Gigha. The timescale proposed in the bill was welcomed.  Duncan Baird
confirmed that this would provide sufficient time for a strategy of preparation,
including the undertaking of a democratic community consultation and
commencement of fund raising.

17. Duncan Hamilton was concerned that the bill did not address the problems of
aftercare for communities exercising their right to buy.

18. If there were to be an increased take up post land reform legislation then HIE
would have to be staffed and resourced accordingly.  Staffing may be a problem
as there is a lack of people skilled in community acquisitions

19. Duncan Baird was in favour of the ministerial powers of discretion in the bill,
although he did consider the process quite bureaucratic where a community
wanted to purchase a comparatively small piece of land for instance to build a
community hall.  Concern was also expressed that Part 2 did not address the
issue of uncooperative landowners.  Owners could put their land in trust, thus
ensuring that it would not come on to the open market.




