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MEMORANDUM FROM THE SCOTTISH EXECUTIVE ON THE LAND REFORM
(SCOTLAND) BILL

1. The purpose of this Memorandum is to provide the Committee with some additional
explanatory material in relation to some of the points made about the Bill by interested
parties, either in written submissions or in oral evidence. The Bill Team hopes that this
material will assist the Committee in preparing its Report on Stage 1.

Part 1: Access

CURRENT LAW ON ACCESS

2. As indicated in paragraphs 5 and 6 of the Policy Memorandum which accompanies
the Bill, the provisions of Part 1 are the culmination of a comprehensive process of review of
the existing arrangements for access to the countryside, as carried out by SNH in conjunction
with the Access Forum. This identified that there was a clear need for a legally-enshrined
general, comprehensive right of access to land for recreational and other purposes given
continuing uncertainty "on the ground" about where the public may legitimately go as indeed
borne out, to a certain extent, in some of the evidence presented to the Committee thus far.
Although there continue to exist a number of diverse but non-comprehensive legal rights of
access to land/water, such as public rights of way, it is clear that members of the public are
generally unsure about where they may go in the countryside, and this confusion is indeed
shared by many landowners. The intention in Part 1 of the Bill is to create new rights of
responsible access that will give the public the confidence to go out and enjoy the Scottish
countryside.

ACTIVITIES COVERED BY ACCESS RIGHTS

Effect of Bill on existing rights

3. There appears to be a view amongst some of those giving evidence, particularly
recreational interests, that any current activities not included within the new access rights will
no longer be legal once the Bill is enacted. This is not a view that we share. Section 5(3)
provides that "the existence or exercise of access rights does not diminish or displace any
other rights (whether public or private) of entry, way, passage or access". That apart, there is
no reason why activities that currently take place with the consent of the landowner, whether
express or implied, should not continue as at present. For example, although section 9(2)(c)
excludes from access rights "taking away anything on the land", this does not mean that
members of the public will no longer be able to pick brambles and other fruits as they do at
present. It only means that in doing so they cannot claim to be exercising the access rights
created by the Bill.

Commercial activities

4. .Section 9(2)(a) has been the subject of particular concern in that it has been argued
that the exclusion from access rights of commercial activities will threaten the livelihood of
certain people such as mountain guides, curtail the activities of outdoor centres and damage
the tourist industry. There is no reason why mountain guides and other businesses based on
outdoor recreation should not continue to operate as at present, provided that they conduct
their activities without unreasonably interfering with legitimate land management operations.
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Similarly, the fact that access rights do not extend to some outdoor centres does not mean that
they will be denied the access that they currently enjoy. Far from damaging the tourist
industry, the legislation will encourage interest and participation in outdoor activities by
Scots and visitors alike. For the avoidance of doubt, those who exercise access to the land by
taking advantage of the facilities of such businesses will, of course, be able to do so under
section 1 of the Bill.

5.  In principle, the Executive does not consider it appropriate to grant commercial
businesses a right of access to someone's land for the purpose of making a profit. As
explained above, this does not imply any change in how such businesses operate at present.
We do not think that it is appropriate that the extent of such exclusion can be restricted in
some way by the Bill, for example, in relation to small-scale commercial activities, or in
relation to those activities which have some underlying educational content. There is some
useful guidance on access by businesses in the draft Scottish Outdoor Access Code prepared
by SNH in consultation with the Access Forum, and we hope that this will be of more
practical benefit to those concerned.

OCCUPIERS' LIABILITY

6. Part 1 of the Bill provides for a right of responsible access to land for recreation and
passage. Section 5(2) of the Bill effectively provides that nothing in part 1 of the Bill or its
operation will affect the extent of any duty of care owed by an occupier to anyone present on
the land in terms of the Occupiers' Liability (Scotland) Act 1960, which enshrined in statute
the relevant common law principles relating to liability. Section 2(1) of the 1960 Act
provides that the occupier of land has a duty to take such care, as in all the circumstances of
the case is reasonable, to see that any person entering on the land will not suffer injury or
damage by reason of any dangers due to the state of the premises or to anything done or
omitted to be done on them. Section 2(3) of the 1960 Act also provides that nothing in that
Act imposes liability in respect of risks which any such person has willingly accepted, as
determined by reference to the same principles as in other cases in which one person owes to
another a duty of care. In our view, the effect of section 5(2) of the Bill means, for example,
that the fact that someone was exercising access rights when injured on land will have no
bearing on the extent of any duty of care under the 1960 Act, and we do not therefore
consider that there is any need to amend the duty of care provisions of that Act. We have also
noted some degree of comment on the issue of assumption of risk. However, as is clear from
the 1960 Act, since that issue is so tied up with the question of the extent of the duty of care
which is not to be affected by anything in Part 1 of the Bill, we do not consider that any
further provision needs to be made in the Bill about that issue either.

7.      We have noted the views of the Scottish Landowners' Federation and NFU Scotland
that the provision in section 5(2) relating to occupiers' liability does not address in full their
concerns in this area.  We have also given careful consideration to the proposals put forward
by SLF in response to the consultation on the draft Bill last year. As we understand it, they
argue that persons exercising access rights should do so at their own risk and there should be
no liability unless it results from a malicious or reckless and wilful act/omission on the part of
the landowner. In addition, any act/omission should not be considered malicious or reckless if
it relates to land management activities conducted in the course of a business or domestic
occupation of the land, or if it relates to any natural feature on the land.
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8.  In the view of the Executive, this approach would raise significantly the threshold for
determining a duty of care based on a quasi-criminal standard of culpable and reckless
conduct. As the SLF itself admits, it would exclude some cases where there may be a high
degree of negligence on the part of the landowner. It would also increase the scope for
landowners to seek to exclude the liability by reference to an open-ended notion of what
constitutes "land management activities". We consider that the provision as drafted meets the
policy aim of ensuring no increase in liability as a result of the legislation. The SLF proposal
would go further and mean that the duty of care owed to someone exercising access rights
could be less than to others on the land.

RESPONSIBLE ACCESS

9. John Kinnaird of NFU Scotland has suggested that the Bill does not define
�responsible� access. The Executive accepts that this was a failing in the consultation draft of
the Bill that included no specific reference to the responsible exercise of access rights.
However, we consider that this has been addressed in the Bill currently under consideration.
Section 2(1) states that a person exercising rights must do so responsibly, and a definition of
responsible exercise of access rights is provided in section 2(3). Section 2(2) sets out the
conditions to be met in determining the irresponsible exercise of access rights, and makes
clear the role of the Scottish Outdoor Access Code.

10. In drafting the Bill, the Executive has sought to strike an appropriate balance between
the desire for greater access and the concerns of landowners. As part of this balance, section 3
places a reciprocal duty on landowners to use and manage their land responsibly in respect of
access rights.

CURTILAGE

Non-domestic buildings

11. We understand the concerns of the Ramblers� Association and others about the use of
the term �curtilage� in section 6(b)(i) of the Bill. It has been suggested that this should be
defined in the Bill. We recognise that �curtilage� is not a familiar concept to many people,
but it is a well-understood legal term, for example, in planning law. We do not consider that it
would be possible to provide in the Bill a definition of the curtilage of all buildings in all
situations. This is a subject on which the Executive agrees with those who suggest that some
matters are best addressed in the Code than in legislation. The Code will provide guidance on
what constitutes curtilage in particular circumstances and, thereby, where access rights do not
apply. In any case of genuine dispute as to the curtilage of a particular building that cannot be
resolved through the local access forum, the Bill provides for judicial determination of the
matter based on the particular circumstances relating to that building.

Houses

12.         In the case of a house, section 6(b)(iv) of the Bill excludes from access rights
�sufficient adjacent or associated land to enable persons living there to have reasonable
measures of privacy and undisturbed enjoyment of the whole�. Again, this has been criticised
for being too vague and not making clear exactly where access rights cannot be exercised in
every situation.
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13.          This provision reflects not just the policy that access rights should not interfere with
the privacy of those who live in the countryside, but the requirements of the European
Convention on Human Rights, Article 8(1) of which confers the right to respect for privacy.
The wording in fact repeats the wording of the Convention. As in the case of curtilage, the
Executive does not consider that the legislation can define exactly where access rights cannot
be exercised in order to secure privacy in every situation since that, ultimately, depends on all
the facts and circumstances. Section 7(4) of the Bill provides that the location and other
characteristics of the particular house in question are among the factors which may relevantly
be considered. In most cases it will be fairly self-evident and the Code will set out guidance
covering a number of typical situations. Where uncertainty exists in a particular situation, and
this results in problems that cannot be resolved through the local access forum, the Bill
provides for application to the sheriff for a declaration.

MINISTERIAL POWERS

14. We understand why concerns have been expressed about the powers in sections 4
and 8 of the Bill, to allow Ministers by order to modify certain provisions in the Bill. It may
be that at least some of these concerns are based on a misunderstanding of the process that
this would involve. Some of the evidence presented to the Committee sets out objections to
these powers on the grounds that the proposed changes would not be open to discussion or to
Parliamentary scrutiny.  This is not the case but the misunderstanding may have arisen
because the process for making any order under the Bill, not just Part 1, is laid down in Part
4. This requires that the power to make an order must be exercised by statutory instrument
subject to the affirmative resolution procedure. This means that any order would require to be
debated and approved by Parliament.

15. The Executive considers that these powers are, in the last resort, both necessary and
appropriate to allow a flexible response to lessons learned from the implementation of the
legislation. The Bill introduces new arrangements for access and, as SportScotland
recognised in its evidence, it is likely that changes to these arrangements will prove necessary
in the light of experience. In some cases, it may be that some issues can be clarified
sufficiently by appropriate guidance in the Code. However, this may not be possible in all
cases, having regard to the need for legal certainty. For example, if in the light of experience,
there was found to be continuing uncertainty about the operation of the commercial activities
exclusion in section 9(2)(a), this could be addressed by an order under section 8 of the Bill
subject to an appropriate degree of parliamentary scrutiny. Alternatively, if there was
continuing doubt about whether a specific type of conduct was caught by the general
exclusions in section 9, this too could be addressed, if appropriate, by the making of such an
order. Although there has been wide consultation on the proposals and there is reasonable
consensus on the principle of greater access, it is evident that concerns still exist on some of
the detail in the Bill. Where these concerns prove justified and change is required, the power
to amend the Bill by order subject to the approval of the Parliament offers a means of
responding quickly to the lessons learned.

LOCAL AUTHORITIES

Local authority powers

16. Concerns have been expressed about the powers to be made available to local
authorities under sections 11 and 12 of the Bill. It has been suggested that some local
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authorities may prove over-zealous in making use of these powers and restrict access
unnecessarily. Others are concerned that different approaches between the 32 authorities will
result in significant differences throughout Scotland, continuing the sort of uncertainty that
the Bill aims to remove.

17. We understand these concerns but consider it important to place emphasis in the Bill
on the local management of access. The Executive responded to concerns about the powers in
the consultation draft of the Bill to allow local authorities to restrict access in cases of
emergency by removing that provision. However if, as we believe, local authorities should be
responsible for the local management of access, we consider that they require powers to
enable them to exclude specific pieces of land, or specific conduct, out of access rights as are
provided in section 11. Similarly, we consider that the byelaw powers in section 12 are
necessary for the management of access over particularly popular areas of land where a need
for some measures prove necessary.

18. Local access forums will play an important role in advising local authorities in the
use of these powers, and the Bill also requires wide consultation before any order or byelaw
can be made. Where an order would have effect for 30 days or longer, or where there are
objections to proposed byelaws, the confirmation of Ministers is required. If considered,
necessary Ministers may hold a public inquiry before deciding whether or not to confirm the
order or byelaws. We consider that these safeguards go a long way towards ensuring that
local authorities use these powers in an appropriate and consistent manner. Our intention is
also to issue guidance to local authorities on the discharge of their duties and powers under
the Bill following enactment.

Core paths

19. In its evidence, COSLA made the point that the Bill places a duty on local
authorities to draw up a plan for a system of core paths, but there is no duty placed on them to
implement the plan by designating appropriate paths. Although we think that the duty to
implement flows directly from the duty to strategically plan for a reasonable provision of path
access in local authority areas, we can see some force in the argument that this could be set
out more clearly on the face of the Bill We  shall consider this matter further, in consultation
with Parliamentary Counsel, with a view to bringing forward an appropriate amendment at
Stage 2.

HERITAGE CONSERVATION

20. We note the comments made by Scottish Natural Heritage about their uncertainty as
to the extent of the powers made available to them under section 26 of the Bill. We shall
explore this further with SNH and other interested parties who commented on this provision.
We shall also consider the need for a similar provision for the protection of areas of important
cultural heritage. However, in respect of such areas, there are already provisions in the Bill
which may be relevant, such as the exclusion in section 6(g) of places to which the public
have access on payment of a charge, or the exclusion in section 9(2)(e) of conduct causing
damage to land. If appropriate, we shall bring forward amendments at Stage 2.
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Part 2: Community right to buy

DEFINITION OF COMMUNITY

21. Section 31(4) of the Bill defines a community by reference to polling district in which
the land in which the community body proposes to register an interest is situated.  This has
attracted some criticism about polling districts being too large an area to identify a local
community, claiming that it would be possible for a polling district to contain a number of
communities.  This is particularly evident in the more remote rural areas of Scotland.
Alternative suggestions to polling districts have been for the community body to define itself
and for the use of postcodes rather than polling districts.

22. Section 31(4) allows Ministers to �otherwise direct� how a community can be defined,
and the Bill therefore already provides scope for the use of another subset such as postcodes
where it can be demonstrated that these are more appropriate than polling districts.  The
question here, therefore, is what should be shown on the face of the Bill, and we would be
prepared to consider defining communities in terms of either polling districts or postcodes,
providing the necessary Ministerial discretion remains.  The Executive is concerned,
however, with the use of self-definition.  We believe that the legislation should be
predictable, clear and all-inclusive, rather than providing an opportunity for community
bodies to create their own boundary while isolating those who object to the proposal to
register an interest in or purchase land.  We expect that, following any application to register
an interest in land, Ministers will look closely at how the local community has been defined
and, in particular, will ensure that all those directly affected by the community body�s
proposals have had the opportunity to support or oppose the application.  In all cases, the
community body will be required to demonstrate that it is sufficiently representative of and
supported by the local community, which the Bill already provides for.

REGISTRATION OF INTEREST

23. Before the community body can apply to exercise its right to buy land, it is usually
required to have registered an interest prior to the land being put on the market.  Some
respondents think that registration is unnecessary and that a community right of pre-emption
should apply to all land when it comes up for sale.  At all stages we have taken care to
minimise the risk of discouraging rural investment and the Executive believes that the impact
of the legislation should be predictable by all concerned.  Registration should help
community bodies to focus only on land which it is actively interested in, and should give
them sufficient time to prepare for the first opportunity to buy the land in which they have
registered an interest.  We believe that registration, in itself, may have the effect of
encouraging some landowners to enter into private negotiations with communities, therefore
providing a further opportunity for more land to change hands.

24. Some respondents have said that existing bodies, such as trusts, councils, local
enterprise companies and representative organisations, should be able to register an interest in
land, and that company status at registration stage is an added burden.  The Executive
believes that it is vital that community bodies seeking to register an interest in land must have
serious intent.  There is a robustness, openness and transparency in a company limited by
guarantee and registered under the Companies Act, with documentation being publicly
accessible at Companies House.
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25. Companies limited by guarantee have other advantages.  For example, they are run on
democratic principles; members, including directors, are protected from liability, normally to
a maximum of £1; they are required to publish properly audited accounts and can establish
subsidiaries for more conventional trading.  There will be help for community bodies to make
the process as easy as possible. On the other hand,  Trusts do not usually attract the same
openness in either membership or decision-making, and their accounts are not required to be
made public.

26. It has also been suggested at various stages in the consultation process on this Bill and
during evidence given to Parliamentary Committees that a company limited by guarantee is
(a) expensive to form and (b) expensive to maintain on the company�s register.  An
appropriate company can readily be bought �off the shelf� for a cost of approximately £100.
In addition, if the company is not trading it does not have to prepare or file annual accounts
with the Registrar of Companies, and all that the Registrar does is send out a Dormant
Company Accounts form for signing and return.  The company would require to complete an
annual return each year which costs £15 to lodge with the Registrar.  In addition, it is
possible, although perhaps not advisable, for the company to pass a resolution not to hold
annual general meetings.  The foregoing figures hopefully confirm that the establishment and
maintenance of a limited company is not an expensive business, and certainly would be no
more expensive than forming a trust and running that body

27. While the Bill does not allow councils, local enterprise companies or representative
organisations to register an interest, we appreciate that these groups can play an important
role in embracing the plans of the community body.  We would therefore encourage such
groups to be on the community body, providing that local community members retain control
of the company. However, we believe that such groups owning land would depart to an
unacceptable extent from the ethos of the community right to buy.

EXEMPT TRANSFERS

28. Section 37(4)(b) provides for the exemption from the legislation any transfer of land
between members of the same family.  Andy Wightman, in particular, has campaigned for
community bodies to have the opportunity to buy land even when the transfer is within the
same family or is between companies in the same group. We have decided, however, that in
general terms exempt transfers should mirror exemptions in taxation statutes.

29. In developing the legislation, we have considered which transfers should be exempt,
and have decided that these should be any transfer with no value attached (e.g. gifts),
transfers which effect no real change to the nature of ownership (e.g. transfers between
members of the same family or between companies in the same group), or which relate to any
legal process which overrides the normal functioning of the property market (e.g. transfers
required by an order of court, implementing compulsory purchase, or investing land in an
insolvency practitioner).  The Bill is drafted in these terms.

�CHERRY-PICKING� AND LOTTING OF LAND

30. The aim of the legislation is to provide communities with the opportunity to buy land
for the sustainable development of the community and not to allow communities to �cherry-
pick� pieces of land which would be of most financial benefit to them, and thus to the
detriment of the landowner.  The Bill therefore provides for communities to buy that land
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which is subject to their registered interest and is to be sold by the landowner, without having
to buy the whole area of land being sold.  However, the valuer will be required to take
account of any diminution of value to the remaining land, and the landowner will be
compensated for any such loss.

VALUATION

31. Some concerns have been raised in connection with the valuation provisions.  The
Executive believes that the valuation undertaken for the purposes of this legislation should,
wherever possible, mirror the present practice and we believe that the Bill allows for this.
However, one exception, which was highlighted by the Royal Institute of Chartered
Surveyors in Scotland, is the valuer seeking representations from both parties at the
beginning of the valuation process (Section 56(1)).  This is the fundamental difference
between the valuation under the legislation and the RICS �Red Book� guidance.

32. Various individuals and organisations have commented on the valuation procedures
and, in developing the legislative proposals, the Executive also held an �expert� seminar on
this issue, which the RICS attended.  The Valuation Office was also consulted on the detail of
the provisions.  The aim of the independent valuation is to be fair to both parties.  In
providing for this, the Executive believes that it should be clear from the start both what is
being sold and what is included in the community body�s registered interest.

33. This process gives the landowner an opportunity to ensure that all factors material to
value (e.g. development status, moveables, etc) are known to the valuer.  The community
body may also have views.  The purpose of this is to restrict the grounds on which an appeal
can be raised, as any appeal would simply elongate the process.  But the valuer will then be
required to apply independent professional judgement to make an assessment of value.  Any
grounds for appeal will therefore be restricted to the valuer�s assessment, and not on what
should be included in the sale.

34. The legislation provides for the valuation to be at �market value�.  In order to provide
a fair price at market value, the valuer will take account of current property market
conditions, including any relevant planning consent issues.  Section 55(7) of the Bill provides
for the valuer to also take account of any other person willing to buy that land at a price
higher than other persons because of a characteristic of the land which relates peculiarly to
that person�s interest in buying it.  In the community body offering a fair price, the landowner
should not have to lose out: however, the Executive has attempted to deter any incentive for a
landowner to collude with a prospective purchaser in order to achieve a higher price.

VALUATION APPEALS

35. Sections 58 provides for appeals from both the landowner and the community body to
the Lands Tribunal for Scotland in relation to valuation.  Evidence provided to the Justice 2
Committee by the Lands Tribunal on 23 January suggested that the 2 weeks provided for at
Section 58(7) was too short, and  2 months was suggested as being a more suitable period.  In
preparing these provisions, the Executive met with the Lands Tribunal and agreed that, while
tight, 2 weeks would be appropriate for a summary report to be made on an average case.
The 2 week period relates to the time allowed for the Lands Tribunal to provide a short
written decision on the case, not necessarily a detailed account, from the conclusion of the
hearing.  This does not include the time for the hearing itself.  Should any appeal on the
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decision be made, a full report would then be appropriate.  Subsection (8) further provides for
any necessary extension of the 2 weeks, should this be required.  However, Section 58(7)
could be made clearer by amending it to say �issue a short written statement within 4 weeks
from the conclusion of the hearing�.  The Executive has tried, wherever possible, to keep
procedural timings to a minimum,  but we would have no real difficulties with providing for a
4 week period, rather than the current 2 weeks. The point made about s.58(7) also applies to
s.89(5) which relates to the role of the Land Court in considering valuation appeals. In the
event of changes being made to s.58(7) we would expect to see similar changes to s.89(5).

36. During the same evidence session, the Lands Tribunal indicated that there was no
right of appeal against the Tribunal�s decision. We can confirm that this is incorrect, as there
is an existing right of appeal to the Court of Session on issues of procedure or law against any
decision by the Tribunal.

DISPOSAL OF LAND

37. During consultation on the draft Bill, many respondents felt that there was no real
need to restrict community bodies from disposing land which was bought under the
legislation, and this view has been repeated in evidence to the committee.  Some respondents
said that this was an additional burden on community bodies which is not applicable to other
landowners, but landowners and others argued that community bodies could buy land and
quickly dispose of it at a large profit.

38. These provisions have now been removed from the Bill.  The community body will be
required to demonstrate that the land being purchased will contribute to the sustainable
development of the community, and we believe it is unlikely that community bodies will
want to purchase more land than they actually require in order to sell it on immediately.
Also, conditions of grant set by funding bodies will ensure that money is properly spent, and
the community body�s memorandum and articles of association will ensure that any profit
will be directed back into the community, and not for private gain.  Similar provisions have
also been removed from Part 3.
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Part 3: Crofting community right to buy

SALMON FISHINGS

39. Most of the points made to the committees about the effect of the Bill on salmon
fishings were previously made in response to the draft Bill consultation. We made our
decision to retain the crofting community right to buy salmon fishings in part 3 with full
knowledge of the alleged impacts.

Extent of Impact

40. It has been suggested that the right to buy salmon fishings will affect every salmon
river in the Highlands and Islands.  This is not true. There are a number of rivers that do not
have any significant amount of contiguous tenanted croft land (For example we understand
that the crofting community right to buy would have no impact on the River Thurso).
Furthermore crofting community bodies can only seek to buy salmon fishings if they have
bought or are buying their croft land through the provisions of the proposed legislation and
may only do so for up to a year after the purchase of the land. We estimate that no more than
one or two crofting communities per annum will seek to exercise the right to buy their land
using the Bill provisions and not all these cases will relate to land adjacent to salmon
fishings.

Blight on investment

41. The purchase of croft land under the legislation where it is purchased separately from
the salmon fishings may impact on investment in contiguous salmon fishings. This is why we
reduced to one year the period in which salmon fishings can be bought following a successful
purchase of croft land.

Current withdrawal of investment

42. In the period since salmon fishing interests became fully aware of the Bill proposals a
number of investment proposals have not proceeded.  That is to be expected as people are
bound to defer decisions until they know how they will be affected by the legislation. Once
the legislation is enacted and people have a clearer idea how the Bill will affect them,
investment that has been deferred or cancelled due to uncertainty may well go ahead.

Inability of crofting communities to invest adequately

43. We understand that there are often large financial inputs into salmon fisheries which
may not provide any directly measurable financial return but which sustain the fishery and
the associated employment.  It has been claimed that if a crofting community exercises a right
to buy a fishery which receives such cash inputs it could not maintain the level of investment
and the fishery would be damaged.  It is most unlikely that a crofting community would seek
to purchase such a fishery.  Firstly because it is unlikely that a crofting community could
afford to buy the kind of fishery in which large sums are invested.  Even if they could do so, a
purchase could only deliver sustainable development and be in the public interest if the
community body could maintain an effective level of investment in the fishery. So without a
commitment to investment an application to purchase such a fishery is unlikely to succeed.
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In any event it is questionable whether a crofting community would want to buy such a
fishery.

44. So far as small neglected spate rivers in crofting areas are concerned, the situation is
very different.  Many of these rivers can at best sustain a very small run of migratory fish and
have a very short season. Full time management and extensive investment makes no
economic sense.  Where such a river lies within an area of crofting land acquired by the
crofting community, it will often make a great deal of economic and management sense for it
to be managed with the other sporting opportunities on the croft land.  That could, with
careful management to avoid over-exploitation, achieve sustainable development of the
fishings and this could in turn help to provide new employment and economic benefits within
the community.

Value of salmon fishings

45. Because the value of salmon fishings derives from the average of yearly catches over
a relatively long period, the value of recent investment in the fishery may not necessarily be
realised when it is sold.  Of course, investment that results in annual growth in catches will
have an impact on price. Furthermore, the value of salmon fisheries on a per salmon basis
may appreciate over time. So it is likely that investment decisions are based on an expectation
that the money invested in the fishery will enhance enjoyment for the owner and guests and
the hope that it may ultimately be recovered through capital appreciation. (see �the Atlantic
salmon: Natural history, exploitation and future management� by W M Shearer published in
1992.  He reported that the capital value of a  rod caught salmon had increased from only a
few hundred pounds in 1971 to £17000 in 1989, but that it had since fallen by some 50%.
The Report of the Scottish Salmon Strategy Task Force stated that on the major rivers, prices
for purchasing beats range from £6000 to £8000 per fish.  This supports Shearer�s findings.
Thus, salmon fishing may not really be a long term investment but a risky investment which
people with the money are prepared to tolerate.)  Consequently, there may be situations in
which investment is made and the right to buy is exercised before the benefits of that
investment can be realised in the valuation of the property.  The proposed legislation provides
that the price payable under the crofting community right to buy is market value plus
compensation for depreciation and disturbance.  It is expected that payments for disturbance
will cover compensation for investments made where the expected benefits cannot be enjoyed
because of the forced sale.

People will no longer buy Highland salmon rivers and will go elsewhere

46. There is little scope for owning a salmon river or fishing beat outside the UK and
Ireland and the supply is limited.  People who simply want to fish can go elsewhere but those
who want to own Atlantic salmon fishing have very few, if any, alternative opportunities
either in the Americas or elsewhere in Europe.

Effect on other interests in the river

47. Where a river is managed as a whole, the requirement of achieving sustainable
development of the land would inevitably mean that a successful right to buy application
would have addressed the need to achieve continued effective management of the river.
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Leaseback

48. For the avoidance of doubt, s.80 of the Bill provides for the leaseback of sporting
interests- that means the right to shoot game and wildfowl and to fish for freshwater fish.  It
does not include, and was not intended to include, leaseback of salmon fishings and this is
made clear in s.67(5). This is a separate right in land.  However, there is no provision in the
Bill that allows for the purchase of a lease or any similar arrangement relating to salmon
fishings or mineral rights. So such a lease or other arrangement may, depending on its terms,
continue to bind the acquiring crofting community body, as it would have bound the former
owner.

Right of pre-emption

49. Crofting communities are not confined to using the provisions of part 3 of the Bill.
They can use part 2 provisions but in doing so would need to meet the requirements of part 2
(but the provisions of s.31(4) may have some relevance in allowing that to happen).  So a
crofting community could register an interest in salmon fishings under part 2 and acquire
them when they come onto the market.  There is no need for further legislative provision to
allow a crofting community body to acquire salmon fishings when these come onto the
market.

APPEALS

50. At a number of points while the Rural Affairs Committee was taking evidence, it was
suggested that Part 3 of the Bill offers no right of appeal against either acquisition or
valuation.  This is not the case.  There are a number of points at which the owner can contest
the proposed acquisition, whether it be of croft land or salmon fishings.  Firstly, during the
processing of the application s.70(8) provides that on receipt of an application Ministers must
invite the owner of the land to send them views on the application, which allows the owners
to draw matters relevant to the consideration of the application to the attention of Ministers.
This thus affords the owner an opportunity to challenge all aspects of the application,
including in particular drawing attention to matters relevant to the determination of what
might be in the public interest, and what might represent sustainable development of the
property.  There is also an opportunity afforded by s.78 for the owner to refer matters
connected with the application to the Land Court, or, if a matter is referred to that Court by
Ministers or any other persons, to make representations to that Court.

51. In addition s.88 sets out a formal process for appeal against the Ministers decision in
the Sheriff Court and s.89 provides a process for appealing valuations in the Land Court.

BALLOTS

Requirement that 75% of croft tenants should support the application

52. It has been suggested in some evidence that in order to avoid dividing communities
there should be a requirement in the Bill that a crofting community right to buy should not be
allowed to proceed unless 75% of croft tenants voting in the ballot are in favour.  If we were
to adopt such a proposal it would be a huge additional hurdle for a crofting community body
to surmount.  It is also essentially undemocratic because the croft tenants may well be a
minority within the crofting community and their interests are already protected by the
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requirement that the majority of croft tenants voting should be in favour of the application.
In addition to that protection, there is the protection implicit in the requirement that Ministers
must approve the application.  Where a community is deeply divided over an application or
where the application is driven forward by a very small group, there are bound to be serious
questions about whether approval would be in the public interest or deliver sustainable
development of that community.   In such circumstances, were Ministers to approve an
application without very good reasons for doing so their decision would be at risk of
successful appeal.

COMMUNITY BODY

Control by crofting tenants

53. It has been suggested the legislation should specify arrangements for determining the
membership of the crofting community body which, in one way or another, would give the
croft tenants control over either the membership of the crofting community body or of the
body itself.  The arrangements specified in the legislation do not preclude control of the
community bodies by the croft tenants.  Furthermore because a right to buy cannot proceed
without the support of a voting majority of croft tenants there is scope for croft tenants to
heavily influence the make up of a crofting community body.  This legislation is intended to
create a crofting community right to buy. Croft tenants already control the day to day
utilisation of the croft land and have a right to buy their own crofts.  Legislation which places
ownership solely in the hands of the croft tenants would lead a greater concentration of power
in the hands of a small number of people in these communities.  This would not be in the
interests of sustainable development of these communities or be consistent with the aims of
land reform.

Size of community body

54. Concern was expressed in the Crofters Commission paper that it may be unrealistic to
prescribe the number of members of a crofting community body.  In support of this
contention, it was suggested that 90% of crofting townships have less than 10 crofts.   We
think this argument misses the point.  Firstly because the community will include the partners
of the crofters and other adult family plus other non-crofter families resident within the
township. In addition an individual small crofting township will often be part of a larger
community which encompasses several townships located together. In such cases the larger
community would offer a more sensible basis for effective community ownership.  The lower
limit on membership is intended to ensure that control of the community body is not readily
hijacked by a single family or small special interest group.  Allowing membership to be fewer
than 20 people would permit that possibility.

VALUATION

55. It has been suggested that it might be more appropriate to provide that the price
payable for the transfer of croft land under the crofting community right to buy should be 15
times the rent plus an additional consideration for minerals and salmon fishings where these
are bought.  Comparison is made with the crofter�s right to buy under the 1993 Act which
provides for payment of 15 times the rent. However, the existing right is conditional.
Exercise of the right must not cause substantial hardship to the landlord or be substantially
detrimental to the interests of sound management of the remainder of the landlord�s estate.
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The exercise of the community right to buy is unlikely to meet either of these tests.
Furthermore it applies to unapportioned common grazings which, for sporting reasons, can
have substantially greater actual and potential value to the landlord than croft inbye land.
The Bill provides that the price should be full market value on the open market with
provision for payment for disturbance and for depreciation of other land when appropriate.
This is designed to ensure that full and proper compensation for the loss of property is paid
and thus achieve compliance with the European Convention on Human Rights.

BENEFITS OF RIGHT TO BUY

Existing crofters right to buy of limited economic benefit.

56. A recent study referred to in the Crofters Commission evidence suggested that for
many crofters who exercised the right to buy under the 1993 Act the benefits derived from
the purchase of their croft were limited. However, the study also demonstrated that those who
exercised the right to buy in order to use the title for collateral for development of businesses
mainly gained from buying. Furthermore the successors in title to crofts which have been
bought were very often more economically active and more likely to deliver economic
benefits to the local community.  So that policy may deliver longer-term benefits.

SUSTAINABLE DEVELOPMENT

57. In the course of questioning on 23 January, committee members expressed interest in
how Ministers might assess whether a crofting community right to buy application would
result in sustainable development and whether the assessment would be in the public domain.
We have not yet determined how such matters would be assessed but it is clear the
arrangement adopted must be flexible so as to deal with the individual circumstances in
individual cases.  There is therefore no intention to prescribe a process.

58. The provisions in the Bill require that, in making a decision on an application,
Ministers will be required to give reasons.  The appeal provisions will present an opportunity
for either party to challenge Ministerial decisions and such challenges will be liable to seek to
establish whether the Ministerial decision is legally sound.  One avenue in doing so will be to
confirm whether the Ministers have properly assessed whether the application will achieve
sustainable development.  The inevitable consequence is that whatever the procedures and
process adopted to establish whether an application will lead to sustainable development, a
formal record will be kept and must be made available for scrutiny where a decision is
believed to hinge on that issue.

EXPECTED UPTAKE OF CROFTING COMMUNITY RIGHT TO BUY

59. Some comments made to the committee sought to draw implications from the very
modest estimate in the Financial Memorandum of the number of occasions on which crofting
community right to buy will be used.  It is perhaps worth pointing out that this estimate
reflects experience with the individual crofters right to buy under the 1993 Act and situations
in which acquiring authorities have compulsory purchase powers.  These legislative powers
are rarely used. In practice, the existence of the power of compulsion together with the
complexities of the compulsory process, the delays inherent in that process and the
implications of using a valuer to fix the price are together more than adequate incentives to
encourage an owner to sell by private treaty.  In addition, the implications of the process may
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also encourage the prospective acquirer to seriously consider a sale offer.    In many cases it
may also become apparent that the outcome of a negotiated sale will suit the parties better.
So there are powerful incentives to proceed in that way.  In effect the introduction of a
compulsory process will usually lead to negotiated sales under threat of compulsion rather
than extensive use of that compulsory process.

Part 4: Other Issues

TENANTS� RIGHT TO BUY

60. During the Committees' evidence-taking sessions, discussion has turned from time to
time to whether individual agricultural tenants should be given a right to buy their holdings.
The Executive intends to publish a draft Agricultural Holdings Bill for consultation in the
Spring, and they are presently considering whether provisions that would introduce a tenant�s
pre-emptive right to buy should be incorporated into that Bill.

Scottish Executive Environment and Rural Affairs Department
January 2002
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Introduction

We thank the Committee for asking us to give evidence on this Bill which is important
to all those residents of Scotland, both urban and rural dwellers, and its visitors
whose lives are enriched by the enjoyment of visiting, recreating in and learning
about the countryside.  This importance is exemplified by the 137 million visits to the
countryside and coast that Scots make each year and the over £750m annually that
outdoor recreation in all its forms contributes to the Scottish economy.  Outdoor
recreation varies from the casual picnicker through the active specialist sports
participant to the outdoor educationalist.  Through this paper and our discussion we
hope to provide the Committee with views that are typical of, chiefly, the latter two
groups of those who enjoy the natural environment.

Bill welcomed

The Access part of the Bill is thoroughly welcomed for the codification it brings to the
long tradition of recreational use of the Scottish countryside.  The present law on
access is unclear, not widely understood and does lead to a lack of confidence by
the public in taking access for their health and enjoyment.

Support is given to the underlying principles of the Bill, that access should be taken
in a responsible manner that takes cognisance of land management and other users,
and therefore there is a need to balance the right of access with the responsibilities
of both land users and managers.  The establishment of a Scottish Outdoor Access
Code will be a major step forward in being able to achieve through education and the
establishment of behavioural norms conduct in the use of the countryside that will
remove any uncertainty or potential conflict.  It will be the actions and reactions of
people that will make this legislation a success.



The fact therefore that the Code was constructed through the consensus building of
the Access Forum gives it great strength and practicality.  The Forum saw that the
successful development of access opportunities would need to be built on a tripartite
basis of legislation, education and an increase of resources to local authorities for
the management of Access.

The Bill as introduced has much strength for being part of this success and has been
much improved by the consultation process and consequent changes from the Draft.
However there are areas that are still of concern to recreational users which are
outlined below, and to which we would like to speak this afternoon.

Areas of Concern

1. Powers of Ministers to modify access rights and provisions [s. 4,8]
2. Local authorities powers to exempt land, or conduct, from access rights  {s. 11]
3. Consultative provisions in making byelaws {s. 12 (7)(c)]
4. Extent of powers to be given to Scottish Natural Heritage [s. 26]

The Bill (as introduced) has included the need to “regulate” the right of access in its
purpose.  While accepting the need for access to be constrained in some instances,
regulation requires the acceptance of the public to be effective.  Therefore the more
the public can be involved in the need, establishment and formulation of any
necessary regulation, the more successful it will be.  In each of the four areas noted
above the potential for a lack of community involvement exists.  Changes need to be
built through development of the consensus with checks and balances included in
any formal system that redefines the right.

5. Exclusion of mechanically propelled vehicles affecting the use of rescue craft [s.
9(1)(d)]

6. Access to land developed or set out for recreation [s. 6(f)(ii)]
7. Creation, enhancement and maintenance of core paths {s. 17,18}
8. Exclusion of those conducting a business or other activity, commercially or for

profit [s. 9(2)(a)].

The Bill excludes "business or other activity, which is carried on commercially, or for
profit or any part of a business or activity".  This is a matter of significant concern.
Thousands of people make a living out of taking others into the Scottish countryside.
Many of those people have professional qualifications that enable them to teach,
guide, instruct, lead or train a variety of outdoor recreational and educational
activities.  They deploy their expertise in schools, local authority education centres,
colleges and universities; in private centres, charitable trusts and Christian centres;
in community based outdoor pursuits projects; in bespoke training opportunities and
as freelance instructors; and as owners and operators of business concerns.
'Commercial' transactions underscore the basis of all these relationships.

The exclusion of 'business and commerce' from the right of access will severely
threaten the viability of outdoor businesses set up to cater for tourism, and the needs
of visitors to, and from within, Scotland. These businesses enable people to enjoy
the Scottish countryside and participate safely in a broad array of outdoor pursuits -
from canoeing to bird watching - under the guidance of experts.  The leaders and



teachers within these groups have a key role to play in disseminating and educating
people as to their rights and responsibilities as outlined in the new Scottish Outdoor
Activity Code - without the mechanism to do this the Code becomes an inadequate
implement.

There is a grave concern that if this clause were retained, it would result in a steady
but profound erosion of the ability of those involved in outdoor recreation and
education to carry out their livelihood.  It would expose them to the whim of anti-
access landowners who would debar access, not on the basis of what they do, but
simply on who they are.  There is a real concern that the new statutory right would
be less than the existing common law position, in relation to commercial and
educational concerns.  To exclude ’commercial’ concerns from a right of access
would create a morass of definitional problems and argument about what is meant
by 'commercial' and ‘for profit’.  Given the breadth of relationships (as indicated
above), it is widely held that these terms cannot be workably defined.

The Code contains a detailed section on the issue of groups and outlines a position
whereby greater responsibility is placed on the organisers of group activities to liase
over access depending on the nature of the activity they are undertaking; the
facilities required; the a time of year; size of group and likely impact.  The Code, with
its ability to draw attention to detail and nuance, is considered the correct place for
this kind of guidance on business, commercial and educational use.

9. The Scottish Outdoor Access Code issued by Scottish Natural Heritage and
available consultation [s. 10]

Much of the detail in the Bill and interpretation of what is meant by “responsible
behaviour” is published in the Code.  The original version was produced by the
Access Forum and published at the consultation stage.  SNH has redrafted the
Code, which has only recently been published (too late to allow written evidence to
be submitted by the 21 December 2001 deadline).  That SNH revised the Code in
isolation, without consultation is contrary to the inclusive approach under which the
draft Code was prepared.  This reduces confidence in the process and the likelihood
of consensus acceptance.  Paradoxically Section 10 (2) of the Bill states that SNH
must consult in drawing up the Code!  In future, and as noted above, an ideal way to
do this is through a National Access Forum.

10. Provision for the formal establishment of the Access Forums.

The Access Forum was set up by SNH over seven years ago to bring together
groups with a recreational or land management interest in access, and was then
used by SNH to consider the proposed right of access under the Land Reform Bill.
Remarkably it reached consensus and provided written guidance to Government.
Although it is a requirement under the Bill (Section 24) that Local Authorities
establish Local Access Forums there is no provision for a National Access Forum.
The extent of regulatory functions of the Bill should be debated, and issues will arise
regarding the guidance included in the Outdoor Access Code.  These require a
national overview and could be dealt with by such a body.  Educational
representation was notable in its absence from the Access Forum and this must be
rectified in any future.



Learning Outdoors: People, Place and Participation

As both the Bill and the Code refer to responsible behaviour by all those in the
countryside (land managers as well as recreational visitors) it would have benefited
greatly by stating the importance of education.  Knowledge and responsible
behaviour have to be learned, and schools (whether in the countryside or the city),
outdoor centres and community groups have a crucial role to play in this learning
process.   As noted earlier, the Bill currently excludes commercial access and
although the intention is probably not to exclude educational use of the countryside
any strict definition would do so, as most educational organisations are now forced to
be partly commercial, and also many employ freelance staff.

All access issues are “people” issues.  The central theme of taking responsibility for
one’s actions (as a visitor or land manager) in the countryside requires far more than
a public information campaign.  It is an aspect of “citizenship” which requires learning
and mentoring in the landscape.  This is best effected through school visits with a
teacher, or during residential courses at outdoor education centres where
opportunities to encourage understanding of natural and cultural heritage can be
maximised.  Such provision has been a longstanding feature of Scottish Education
but has been in decline in recent years.  The formal and informal education sector
can play a key role in public understanding of these issues but this can only be done
through full recognition of its importance and allocation of appropriate funds to
discharge this responsibility.

Conclusion

This Bill is seen as having the potential to being a very positive step in improving the
health and well-being of Scots.  However some of its clauses need careful
examination, debate and amendment to achieve this potential.  If members of the
committee would like to receive further information the copies of the submission on
the Draft Bill from sportscotland and the Scottish Outdoor Recreation Network have
been left with the Committee clerk.   The Bill needs to be supported by a campaign
of public education and sufficient resources to local authorities to manage access,
particularly through the setting up and maintenance of the core path network.
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Scottish Countryside Access Network (SCAN) members are involved in
implementing countryside access within current legislation. They frequently find
themselves having to sit on the fence - (often one of barbed wire.)

As co-sponsors of the Open Scotland Petition, SCAN is reassured to see the
proposed legislation moving back closer to the recommendations of the Access
Forum. However, to deliver better countryside access for all, Local Authorities and
National Park Authorities will require further powers and duties, simpler procedures
and identified resources.

We are aware of the implications to Local Authority legal and administrative services
and to the Sheriff and the Fiscal. Their increased workload will need resourced.

Further to the sitting of the Justice 2 Committee in Inverness on January 14th, SCAN
would like to add the following supporting evidence.

General

The fewer, clearer and simpler the procedures the better!  Any procedure requires
legal and administrative input. These resources might be better spent protecting the
right and putting paths on the ground.
We agree with other witnesses and the Access Forum that there should be no new
laws of criminalisation.

Also,
The relation between the Code and the Bill needs to be made clear.

 Section 9.2 (a) Commercial Use
SCAN agrees that this would be impossible to define, a nightmare of complexity to
administer, and would impact on education and the rural economy.
We know of outdoor activity operators who would go abroad to run courses if the
costs, complications and insecurities implicit in s9.2 (a) remain.
This would cause a loss of direct and indirect income to the Scottish Economy.

Extract from a submission taken from the Scottish Parliament Website.
P Crane J2/02/1/115 - suggests that Duke of Edinburgh’s Award expeditions,
diversionary and social inclusion work with challenging young people, personal and
social development work, safety training, national governing body awards and sports
development all have a commercial element and so the exclusion could mean an
end to all formal, instructed countryside recreation and education.

Horse riding. The 60,000 horses in Scotland are estimated to contribute an
average, £1,750 each annually to the local economy.(BHS)



Rights of Way
The law relating to rights of way must be in harmony with the Bill. As recommended
by the Access Forum, rights of way legislation needs reviewed. Meantime, to help
the implementation of Core Path Networks, routes in the Catalogue of Rights
of Way (CROW) database held by the Scottish Rights of Way and Access
Society should be considered as rights of way until or unless proved
otherwise.
Rights of way have a special place and importance to many people. They provide
assured access. Their selective inclusion as Core Paths will greatly aid the
establishment of networks.

Section 5.2 Liability
We do not share the concerns and confusion about liability. But liability does need
to be clearly and simply explained in the Code. ( SCAN information sheet is
available)

Section11. Local Authority Powers
SCAN has been searching for examples of a need for Local Authorities to have s.11
powers. So far we have not found any, but this clause should be further investigated
and referred to COSLA. Our concerns are similar to many of the respondents to the
Bill in that this power could be misused. There is also a concern that, if a request for
these powers to be applied is not responded to, Local Authority liability could
increase.
Byelaws would not be appropriate where the restriction is short term.

If this section is to remain Local Authorities will require clear criteria and guidelines to
ensure a consistent approach across Scotland.
During the Foot and Mouth crisis some Local Authorities were caught between
wishes of landowner/farmers and users/community without clear guidance.

Practitioners want to deliver better access for all in Scotland. So we raise the
following concerns.

Section 17. Local Authorities must have a duty to create/implement and manage
the Core Path Network. The duty could be to identify, establish, maintain, manage,
promote and review. Without this there is no requirement to get paths on the ground
and the expectations of the communities of Scotland will not be met.
Implementation could be linked to Local Authority Key Performance Indicators, or to
a time limit, as an incentive.
The Core Paths Plan procedure must have the ability to be revised. It must be
consistent with the development planning process. (COSLA and the RTPI will be
able to address the detail)

Section17(2)(c)The Core Path Plan procedure laid out in Section 18 (1) ensures
public consultation, meaning that a Plan could be produced and accepted if there
were no objections. Having all Core Paths covered by an agreement will be time
consuming (or impossible) and unnecessary.

E.g. Parts  of Fife Coastal Path could not be covered by an agreement; where a
landowner accepts the path and does not wish to enter into an agreement;



landowners that cannot be identified; land where no-one takes responsibility;
landowners who refuse to answer letters or change their minds... Unless amended
(see s.17.2(b) below) land outwith the access rights.

Even with the presumption of access, negotiating agreements will require intensive
and skilled negotiation over periods of time. Agreements also have financial and
administrative costs. The Local Authority pays the landowners legal fees.
Costs of Kingdom of Fife Millennium Cycleways agreements ranged from £400 -
£1500

SCAN welcomes the introduction of the new Path Order Procedure (Schedule 1).
These should only be required for paths where, during the Core Paths Plan
consultation, an objection has been unresolved.
Section 21 Compulsory Purchase Orders are expensive and time-consuming
(minimum 2 years). They are unlikely to be used unless extra resources are put into
legal and administrative services.

Section 20(1) Agreements over land outwith the right
This section needs to be reworded so that Local Authorities can enter into
agreements over land, where access rights are not exercisable, if the landowner is
willing to do so.
It will be difficult and costly for a Local Authority to deliver the intentions of the
Scottish Parliament unless they have this power.
SCAN members can show MSPs many examples of where an accepted path goes
through land outwith the right, such as many of the approaches to the hill, and many
lowland paths

Section 20(2) There should be no payment for a right.

SCAN’s  suggested approach to Core Paths and Agreements.

1. Existing paths that are currently used and promoted.
Should be agreed through consultation process, therefore no need for agreements.

2. Existing paths that are currently used but have no form of promotion.
Should be included in the consultation process. If there is no objection should not
require an agreement.

3. New links/paths that have been included in the consultation process and received
no objection

Should not require an agreement.

4.   New/Existing paths to which there are objections
Use Path Order procedure.

A management arrangement (exchange of letters) between the Local Authority and
landowner/community, for all Core Paths, would ensure that there is clear
responsibility for the maintenance to the path, fences etc.



All the above is only relevant if the LA have the duty to establish and manage
access.

The Bill will raise the expectation of the communities of Scotland. Effective delivery
of paths on the ground will not take place unless this is a Local Authority duty and
the appropriate resources are made available.

Section 14. Without a power to remove obstructions quickly, obstructions may
hinder access for weeks or months. SCAN would like to see powers within this
section similar to those in the Roads (Scotland) Act 1984. These enable the removal
of an obstruction or dangerous impediment immediately, whilst allowing an appeal to
be lodged and considered in due course. This ensures that the Local Authority
responds to the issue without having to wait for a lengthy appeal to take place.
(Meantime being criticised for not dealing with the problem)
The clause could be reworded to include ‘all and any behaviour to obstruct’.  The
subclauses would then become illustrative and be less likely to be misconstrued.

Gates in Glen Lyon and Glen Etive obstruct access to the hill with implications of
principle and safety.

Section 22 Ploughing of paths.
8 weeks is too long a time for reinstatement. The Local Authority should be informed
within days and the path reinstated within 2 weeks (or an extension applied for)
There should be opportunity for reinstatement charging similar to that in England and
Wales.
(i.e. if the landowner refuses to reinstate in a reasonable timescale, the Local
Authority can do the work and charge).
Access rights must continue over the ploughed/planted ground.
The system needs to be the same for all paths, core paths, and rights of way,
not solely for paths subject to Path Orders

Section15 (1)(b) Powers to indicate, enclose and make safe, should include
bringing paths into ‘fit condition’ without landowner permission. Works must
include drainage, surfacing, gates, stiles and bridges etc, and where necessary,
vehicular access to the site.
(i.e.S15 (4) Gates and stiles need to come out of this section and be included s15 (1)
(b) above)

We have an example of a right of way where major improvement works are being
destroyed due to drainage problems above the path. The Local Authority cannot
access to repair, as the landowner will not give consent.
(We also have examples of it being impossible to locate a landowner, and of
excellent relations with landowners!)

Concerns of definition that could, if not amended, make the Bill unworkable.

Section 6(a) (i)  Does ‘ building or other structure or works’ include all walls,
fences, remote ruins and follies?
SCAN has concerns that such structures could be used to restrict access.



E.g. The Route to Glas Tulaichean from Dalmunzie, and estates with extensve
walled policies, such as Dunecht in Aberdeenshire.

Section 6(b) (i) Refers to curtilage of buildings which are not a house….
SCAN is concerned about definitions of ‘curtilage’. How will this apply to isolated
gardens? How would the proposed legislation affect accepted tracks that pass close
to structures, steadings and houses but are not rights of way?
It would be useful if the Code gave examples of what is NOT curtilage.

Section 6( j) and Section 7(7) Crops
Will grass and silage under 6 inches high also be excluded? The broad definition
might be better in the Code, with the 3 exclusions, trees, grassland and field
margins, in the Bill.

Section9 (1) (d) Bicycles could be considered mechanical. Their definition, as non-
motorised or ‘mechanical propulsion’ needs to be consistent with Explanatory Note
30.
Section9 (3) ‘ a motorised mobility aid for a disabled person’ would cover future
‘wheelchair’ developments.

Section9 (1)(e) Golf Courses could be within Section 6 (f) (ii) This would mean
access rights would apply when golfers were not playing. Alternatively golf courses
could be in the Code. The use for passage, but not for recreation, is neat but could
set a precedent for other situations.
A number of Golf Courses in Scotland, such as The Links at St Andrews, are on land
with rights of access. Preventing access through the Bill will conflict with other rights.
(The Links Trust had to get an Act of Parliament to restrict general access during the
Scottish Open Golf Competition at St Andrews.)

Landowner also needs definition. Land manager could include: owner, tenant,
agent and manager. Respecting the right  (Section 3) should also be the
responsibility of employees, agents and representatives.

Section12(1) (c)(iv) Conservation should be included in this clause or defined as
‘amenity’

SCAN members would be happy to supply further evidence, experience and
examples.

C Kinnear
Convener









J2/02/4/10
SUPPLEMENTARY INFORMATION FROM DR P HIGGINS

The Economic Contribution of Outdoor Recreation, Outdoor Education and
Highland Sporting Estates to the Economy of Scotland

In the past year the outbreak of Foot and Mouth Disease has generated much debate on
the future of rural areas.  At the same time the proposed Land Reform Bill has generated
further extensive discussion on access to the countryside.  The purpose of this brief paper
is to bring together evidence from a number of studies which review the economic
significance of outdoor recreation, outdoor education and Highland Sporting Estates.
Unless otherwise stated all the following has been subject to academic review and
published.  This review is presented to the Committee as a critical factor in the debate on
access to the countryside.

Outdoor Recreation

Outdoor Recreation generates around £600-800 million of Scotland's tourist income and
generates around six times the income from 'sport' hunting and fishing (deer stalking,
shooting grouse and pheasants, and salmon fishing).  This finding is based on a review of
studies by a number of authors and public bodies (including Scottish Natural Heritage and
VisitScotland).

Scottish Natural Heritage estimate the contribution of open air recreation to the economy
of Scotland as £730 million, supporting 23,000 jobs.

In contrast to the main summer tourist season this form of activity takes place all year
round.  Consequently the income is very valuable to the rural economy as it reduces
reliance on summer tourists and allows jobs to be held all year round.

Highland Sporting Estates

Findings such as those above raise questions over the frequently stated assertion that the
Highland rural economy is supported by expenditure associated with Sporting Estates.
This is clearly significant and useful additional income for such areas but is relatively
modest.

In a recent study of 87 Sporting Estates (which cover almost 2 million acres in total) the
average Sporting Estate (22,000 acres), provided 8.5 fte jobs (associated mainly with
stalking and game-keeping).  The total employment for the 87 estates studied (2 million
acres) was therefore around 740 fte.  The study also indicated that tourism was cited by
estate managers and owners as the most commonly profitable estate enterprise.

Outdoor Education

There are around 120 providers in Scotland registered under the Activity Centres (Young
Persons' Safety) Act.  These range in size from sole traders employing just 2 or 3
employees on a part-time basis to the larger Residential Centres which employ up to 50 or
so fte.  In one study of Local Authority Centres the average direct employment was 25 fte.



Whilst these figures cannot simply be multiplied up, a conservative estimate of the
employment effect of Outdoor Education Centres would be of the order of 8-10 fte.  On
this basis each Outdoor Education Centre would be as significant an employer as a
Highland Sporting Estate.

About 200,000 to 300,000 school student days are spent in outdoor education centres
each year in Scotland (although for each young person this experience will be limited to
about 3 or 4 days in their whole school life).  This does not include additional countryside
residential and non-residential experiences resulting from school based outdoor
education, Duke of Edinburgh’s Award Scheme etc.

Concluding Comments

On the evidence available both outdoor recreation and outdoor education make a major
contribution to the rural economy.  The overall scale of outdoor education is comparable
to, or maybe larger than that of Highland Sporting Estates.  The scale of outdoor
recreation is significantly larger.

Dr P Higgins

All figures provided are of direct employment (with the exception of the Scottish Natural
Heritage figure)

The term ’Outdoor Recreation’ is taken to include Hiking, Field Nature Study,
Mountaineering, Watersports, Skiing, Horse Riding

Higgins P.  (2000) The Contribution of Outdoor Recreation and Outdoor Education to the
Economy of Scotland: Case Studies and Preliminary Findings.  Journal of Adventure
Education and Outdoor Learning. 1(1), 69-82.

Scottish Natural Heritage (1998) Jobs and the Natural Heritage: The Natural Heritage and
Rural Development.  SNH: Perth.

Wightman, A. & Higgins, P. (2000)  Sporting Estates and the Recreational Economy in the
Highlands and Islands of Scotland. Scottish Affairs, 31, 18-36.

Economic and Social Research Council.  Sporting Estates and Recreational Land Use in
the Highlands and Islands of Scotland.

Higgins P. (2000)The Contribution of Outdoor Recreation and Outdoor Education to the
Economy of Scotland: Case Studies and Preliminary Findings.  Journal of Adventure
Education and Outdoor Learning. 1(1), 69-82.





J2/02/4/13

SUPPLEMENTARY INFORMATION FROM HIGHLANDS AND ISLANDS RIVERS
ASSOCIATION (relates to submission no. 114)

I would be grateful if you could pass a copy of the information that you requested to
all members of the J2C and RDC.

Expenditure on rivers, salmon stock conservation and enhancement, buildings
etc.  cancelled / postponed as a result of compulsory acquisition of salmon
fishings being included in Part 3 of the Land Reform (Scotland) Bill

The figures below have been aggregated from returns sent in by members who are
owners of salmon fishings on some of the 73 rivers which HIRA represents.  They
are typical of any normal 12 month period but are by no means exhaustive.  The
figures have been aggregated into the headings below to maintain confidentiality.
However a significant amount of this postponed/cancelled expenditure is itemised
and included in individual submissions to the Justice 2 Committee.

See notes below £  '000

1.  Buildings   1,182

2.  River works      352

3.  Spring salmon enhancement      350

4.  Hatcheries and stock enhancement      198

5.  Scientific and educational      194

6.  Marine net buyouts        70

---------

     TOTAL £2,346m

Notes: -

1.  Includes Lodges, Buildings, Fishing Huts, Staff Accommodation etc. and would
result in employment of local architects, surveyors, builders, electricians, plumbers,
roofers, masons etc. together with purchase of local stone and local heavyside and
lightside building supplies and equipment, transport etc.  There would be continuing
employment for repairs and maintenance.
2.  Includes river bank repairs, pool enhancement and habitat enhancement and
would involve the employment of river hydrologists, and scientists together with local
heavy equipment contractors, hire of JCBs and other equipment and local
employment of unskilled labour.



3.  This would involve setting up holding tanks and associated equipment and
employing people to transport and look after the fish.

4.  Building and converting buildings to salmon hatcheries would involve the local
building trades and suppliers as above plus purchase of specialised equipment for
ova, fry and smolt production and involve employment to look after the installations
when built and operating.

5. Setting up scientific and educational fisheries trusts and studies would involve
the employment of fisheries scientists to carry out field work and educational courses
and demonstrations and also involve the purchase of equipment.

6. Marine net buyouts for conservation would involve the purchase and closure
of inshore marine netting stations.

If any committee members would like further information on these figures I would be
happy to see them or speak on the telephone.

R Douglas Miller













no.258
J2/02/4/17

SUBMISSION FROM J RICHARDSON

I write to express my concern that forthcoming legislation in the Scottish Parliament
should in no way worsen the current position regarding access to open country for
hill walkers and mountaineers.    Indeed, it is my hope that the current situation might
be considerably improved should the local authorities be given the duty and the
resources to improve countryside access opportunities.

I am a member of the English mountaineering club (The Rucksack Club).  We own a
property near Glencoe which is in constant use by our membership – a small sample
of the very many lovers of the Highlands (and the freedom there to roam) who
charge northward at every available opportunity.

I am sure the Scottish Parliament needs no reminder that we ‘tourists’ make a
considerable contribution to the Scottish economy.



no.259
J2/02/4/18

SUBMISSION FROM D CLUTTERBUCK

I write as a long-time visitor to the Highlands.  I urge the Scottish Parliament to
ensure that the Land Reform Bill ensures a responsible right of access, with
regulation acceptable to hill-goers in general.







J2/02/4/20

SUPPLEMENTARY INFORMATION FROM THE MOUNTAINEERING COUNCIL
OF SCOTLAND (relates to submission no. 204)

Introduction
After attending the Justice 2 committee meeting in Inverness on Monday the
Mountaineering Council of Scotland (MCofS) wishes to add to the evidence
submitted by the recreational interests.

Commercial and Business Rights
It is worth considering that our common law position was built on the foundation of
the population moving freely about the country on business or pleasure, among them
drovers. In regard to the rights of access in the Bill our view is that the concern
should be about the impact of the activity rather than on the nature of the relationship
among the individuals within any group, and whether there is any commercial
element. Like many others we believe the undoubted extra responsibilities on
leaders and organisers of groups should be spelt out in the Code, but do not wish to
see commercial operators discriminated against. The need to consult or seek
permission depends on many variable factors such as group size, nature of activity,
time of year and need for facilities.  It should be a leader’s responsibility to make a
judgement as to the impact his/her activity would have on the land and the land
manager’s business.

A further effect of placing commercial operators outwith the right would be that some
landowners would seize the opportunity to stop and question individuals or groups to
enquire about the nature of their visit. We have a fear that this clause offers
tremendous potential for harassment, as well as causing damage to the rural
economy.

Hours of Darkness
The debate over access during the hours of darkness is another demonstration of
the implications of attempting to address the real or perceived fears of rural dwellers
by restricting the rights of the law-abiding. We saw during the foot and mouth crisis
that an empty countryside leads to a rise in wildlife crime. The question of
appropriate behaviour should be covered in the Code.

Resolving Conflict
During the course of Monday’s meeting, the convener asked what would happen if a
person is exercising the right of access on land that is not exempt and in a way that
they believe to be responsible, but a landowner or land manager takes a different
view.

Our view is that much of the confrontation is caused by ignorance and
misunderstanding of the rights of the respective parties. This is hardly surprising
when the evidence submitted to the Committee demonstrated that our political and
legal leaders have given conflicting advice on the current position, and that it
remains unresolved. A clear and unequivocal statement on the validity of responsible
access in the Bill would clarify the rights and responsibilities of all parties.



Education is likely to be a major priority for many public and voluntary bodies after
the legislation is passed. This in itself should ensure that those taking recreation
would be more knowledgeable and confident about their rights, as well as their
responsibilities.  It is also worth considering the fact that if good legislation is
achieved the current function of NGO’s in campaigning should transfer to a more
educational role.

In similar vein landmanagers will be motivated to ensure that their employees and
agents are clear on what the Bill means.

Furthermore, the role of local authorities should also change from their current
concentration on rights of way to an involvement in all aspects of access issues.
People encountering access problems under the current system tend to let incidents
go unreported, or they report them to voluntary organisations such as the MCofS.  In
future they should be able to report such problems to the local authority, which
should be empowered, as a statutory body, to take the issue up with the owner or
manager, thereby acting to prevent an incident being repeated.

The greater emphasis on education and local authority empowerment to uphold
access rights should eventually lead to a situation whereby public awareness
increases and owner and manager confidence to abuse the law should decrease.  It
is surely the long-term effectiveness of this legislation to resolve such problems that
we need to consider. A further aspect to this question is the need for a National
Access Forum to provide a cross-sector input into updating the Code, and also for
influential Local Access Fora that can work with local authorities in managing access
and addressing problems such as intimidation towards recreationalists.

Local Authority Powers
This leads on to our view that Monday’s debate did not fully address the crucial issue
of local authority powers. We believe that local authorities have a vital part to play in
delivering access on the ground, but section 11 as currently written, is aimed at
giving local authorities powers to restrict access.  We would like to see a more
positive section that aims to enable local authorities to promote and protect access.

Strength of the Bill
From our role in dealing with access problems on the ground we know that problems
are widespread and affect significant numbers of people taking recreation. Recent
research by SNH backs up this view.

In terms of improving the current system that has led to these problems there was
much debate about whether the new legislation would make a difference, and lead to
more rights than currently exist.  Our view is that, as currently written, it does not
give more rights and would probably not lead to more opportunities for access on
foot, though the situation for cyclists and horseriders is quite different. The new
legislation needs to act as a lever that confirms the public right, and encourages
landowners to work with local authorities to manage access on their ground rather
than denying access.



Walking and Stalking
The discussion on Monday considered the issue of access to high ground and the
relationship between walking and stalking.  Within the given answers there was an
emphasis on the use of the Hillphones system, which is jointly organised by the
MCofS, SNH and the participating estates. We wish to see the scheme continue to
expand, but it is only one form of communication amongst several others. The Code
should encourage communication that is as accurate as possible and used
responsibly. Many signs are intended to intimidate and mislead, rather than to inform
and advise. We hope the Code will address this issue by describing what represents
responsible signage.

In view of the accuracy of this type of shooting, there have not been any accidents
involving walkers, and whilst there is no place for complacency, we know that the
two activities are compatible and have co-existed for more than a century. In helping
walkers to avoid disturbing stalking, we believe the key is conveying simple
messages that enable each side to understand the other activity and take
responsible decisions. We are already involved in this kind of cooperative working.

MCofS Evidence
Please add this to our previously submitted evidence. We remain prepared to give
further evidence to the committee if called upon.

M Dales
Access and Conservation Officer


