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JUSTICE 2 COMMITTEE

AGENDA

36th Meeting, 2001 (Session 1)

Tuesday 18 December 2001

The Committee will meet at 9.45 am in the Hub, Castlehill, Edinburgh.

1. Item in private: The Committee will consider whether to take items 2 and 7 in
private.

2. Inquiry into the Crown Office and Procurator Fiscal Service: The Committee
will consider lines of questioning for item 4.

3. Sexual Offences (Procedure and Evidence) (Scotland) Bill: The Committee
will consider the Bill at Stage 2 (Day 2).

4. Inquiry into the Crown Office and Procurator Fiscal Service: The Committee
will take oral evidence from—

Betty Bott, Project Manager, Victim Liaison Office, Geri Watt, Head of Policy
and Dr Alastair Brown, Deputy Head of Policy, Crown Office.

5. Subordinate legislation: The Committee will consider the following negative
instruments—

Act of Sederunt (Fees of Solicitors in the Sheriff Court) (Amendment) 2001
(SSI 2001/438);

Act of Sederunt (Fees of Sheriff Officers) 2001 (SSI 2001/439).



6. European Document: The Committee will consider a proposal for a Council
Regulation on jurisdiction and the recognition and enforcement of judgements in
matters of parental responsibility (COM (2001) 505 final).

7. Inquiry into the Crown Office and Procurator Fiscal Service: The Committee
will consider its next steps on this inquiry.

Gillian Baxendine
Clerk to the Committee, Tel 85054



The following papers are attached for this meeting:

Item 2 – CO/PFS Inquiry

Adviser note on suggested questions for witnesses (PRIVATE
PAPER)

J2/01/36/5

Item 3 – Sexual Offences Bill

Letter of 11 December from the Deputy Minister for Justice J2/01/36/1
Bill team notes on Executive amendments J2/01/36/2
Submission from Equality Network J2/01/36/3
Submission from Law Society of Scotland (TO FOLLOW) J2/01/36/4
Submission from Prof Christopher Gane J2/01/36/10

Item 5 – Subordinate legislation

Note by the Clerk (SSI 2001/438 attached) (TO FOLLOW) J2/01/36/6
Note by the Clerk (SSI 2001/439 attached) J2/01/36/7

Item 6 – European Document

Note by the Clerk (Annexes A and B and proposal for a
Council Regulation attached)

J2/01/36/8

Item 7 – CO/PFS Inquiry

Note by the Clerk on suggested next steps (PRIVATE
PAPER)

J2/01/36/9

Papers for information circulated for the 36th meeting, 2001

Minutes of the 35th meeting J2/01/35/M
Summary of proposed programme of evidence for Stage 1 of
Land Reform (Scotland) Bill

J2/01/36/11

“Making Scotland safer: Improving the criminal justice system”
Scottish Executive White Paper published on 13 December
2001 – (MEMBERS ONLY – available from Document Supply
Centre or at http://www.scotland.gov.uk/library3/justice/mssp-
00.asp)

Papers not circulated:

Members are reminded to bring with them copies of the Bill and Accompanying
Documents, available from Document Supply Centre or at the following website:
http://www.scottish.parliament.uk/parl_bus/legis.html#31, together with any papers
from the Stage 1 process that are considered relevant (such as the Committee’s
Stage 1 Report).  Copies of the Marshalled List will be available from Document
Supply on Monday morning and will also be available in the Committee Room on

http://www.scottish.parliament.uk/official_report/cttee/just2-01/j2mop1212.htm
http://www.scotland.gov.uk/library3/justice/mssp-00.asp
http://www.scotland.gov.uk/library3/justice/mssp-00.asp
http://www.scottish.parliament.uk/parl_bus/legis.html#31


Tuesday.  A list of groupings will be available in the Committee Room at the
beginning of the meeting and be circulated directly to members on Monday.















J2/01/36/2

SEXUAL OFFENCES (PROCEDURE AND EVIDENCE) (SCOTLAND) BILL

BILL TEAM NOTES ON EXECUTIVE AMENDMENTS

AMENDMENT NO(S): 1

Text of Amendment:

Mr Jim Wallace

          In section 1, page 1, line 20, at end insert—

<( ca ) abduction of a woman or girl with intent to rape;>

EXECUTIVE AMENDMENT: 1

Purpose and Effect

1.  Amendment 1 adds the offence of abduction with intent to rape to the list of
offences automatically covered by the provisions of the Bill. This plugs a small gap in
the Bill’s coverage.

Background Note

2.  Section 288C(2) of the Criminal Procedure (Scotland) Act (inserted by section 1
of the Bill) contains the list of sexual offences to which the Bill’s provisions
automatically apply.

3.  Although the court is given power to extend the Bill’s protections to any case with
a sufficiently substantial sexual element, section 288C(2) is meant to contain a core
list of offences to which those protections should always apply.

4.  Assault with intent to rape is included on the list.  However, abduction with intent
to rape has been missed, which is anomalous.



AMENDMENT NO(S): 2

Text of Amendment:

Mr Jim Wallace

          In section 1, page 2, line 8, leave out <13(5)> and insert <13(5)(b) or (c)>

EXECUTIVE AMENDMENT: 2

Purpose and Effect

1.  Amendment 2 removes offences under section 13(5)(a) of the Criminal Law
(Consolidation) (Scotland) Act 1995 from the list of offences automatically covered
by the provisions of the Bill.

Background Note

2. Section 288C(2) of the Criminal Procedure (Scotland) Act (inserted by section 1 of
the Bill) contains the list of offences to which the Bill’s provisions automatically apply.
At present, the list includes homosexual offences under section 13(5) of the Criminal
Law (Consolidation) (Scotland) Act 1995.

3.  Sections 13(5)(b) and (c) of that Act cover sexual assaults and sexual activity with
under-age boys.  There are good reasons why complainers in these cases should be
protected.  However, section 13(5)(a) deals with consensual sexual activity between
adult men which does not occur in private.  There is no complainer to protect in
these public decency cases.

4. It is therefore appropriate to remove section 13(5)(a) from the list in section
288C(2).  Amendment 2 does this.



AMENDMENT NO(S): 3, 4

Text of Amendments:

Mr Jim Wallace

In section 1, page 2, line 11, leave out from <(that> to <offence)> in line 12

In section 1, page 2, line 14, leave out <alleged>

EXECUTIVE AMENDMENTS: 3, 4

Purpose and Effect

1.  Amendments 3 and 4 remove references to alleged commission of offences and
alleged offences from sections 288C(3) and (4) of the Criminal Procedure (Scotland)
Act (inserted by section 1 of the Bill).

Background Note

2.  These are purely “fine tuning” amendments, the need for which was spotted by
the draftsman.

3.  Section 288C(2) (which contains the list of offences automatically covered by the
Bill’s provisions) does not refer to alleged offences or alleged commission of
offences.  It is taken as read that, when the Bill’s provisions are applied, the trial will
either not have begun or will be in progress, so it will not have been proved that the
accused committed the relevant offence.

4.  However, this has been spelled out in sections 288C(3) and (4) (which deal with
extension of the Bill’s provisions by the court to a non-listed offence where the
individual circumstances disclose a substantial sexual element).

5.  This could give the false impression that there is intended to be some difference
in meaning between "offences” (section 288C(2)) and “alleged commission of the
offence” or “alleged offence” (sections 288C(3) and(4)).

6.  Amendments 3 and 4  therefore remove the references to alleged commission
and alleged offences from subsections (3) and (4).



AMENDMENT NO(S): 5

Text of Amendment:

Mr Jim Wallace

          In section 2, page 2, line 33, leave out from <, at> to <Act,> in line 34

EXECUTIVE AMENDMENT: 5

Purpose and Effect

1.  Amendment 5 allows the court to appoint a solicitor to an accused at any stage
of the proceedings, including the trial itself.  It is needed to fill a gap in the powers
conferred by the Bill.

Background Note

2.  Section 288D of the Criminal Procedure (Scotland) Act (inserted by section 2(1)
of the Bill) currently provides that, where the court establishes at a pre-trial hearing
that the accused is unrepresented, the judge shall appoint a solicitor for him unless
satisfied that the accused intends to do so himself.

3.  There is a gap here which some witnesses at Stage 1 pointed out.  Although the
pre-trial hearings are designed to sort out the accused’s legal representation before
the trial, this may not be exhaustive of the situations where an accused needs a
solicitor appointed on his behalf.  For example, the accused might dismiss his
solicitor during the trial.  The court would not have established his lack of
representation at a pre-trial hearing, so as the Bill stands there would be no power to
appoint a solicitor for him.

4.  Amendment 5  cures this defect.



AMENDMENT NO(S): 6

Text of Amendment:

Mr Jim Wallace

         In section 2, page 3, line 13, at end insert—

<(5A) Where the court is satisfied that a solicitor so appointed is no longer able to
act upon the instructions, or in the best interests, of the accused, the court
may relieve that solicitor of his appointment and appoint another solicitor for
the purposes of the accused’s defence at the trial.

(  ) The references in subsections (3) to (5A) above to “a solicitor so appointed”
include references to a solicitor appointed under subsection (5A) above.>

EXECUTIVE AMENDMENT: 6

Purpose and Effect

1.  Amendment 6  responds to anxieties expressed by the Committee at Stage 1.
Its effect is to incorporate in the Bill a provision whereby the court may, where it is
satisfied that a solicitor it has appointed cannot reasonably be expected to continue,
discharge that solicitor and appoint a replacement.

Background Note

2.  Amendment 6 gives the court a statutory remedy to invoke in the event eg  a
clash of individual personalities between accused and court-appointed solicitor. At
common law, the court would be able to revoke its appointment.  The way would
then be clear to select another solicitor to act for the accused.  However, the
Executive now accepts this would be better set out on the face of the Bill.

3. It would not be appropriate for the accused to have the right to dismiss a solicitor
appointed by the court.  An accused who has got to the stage of having a solicitor
appointed to him might well have the same difficulties engaging with any lawyer, and
might use any right to dismiss as a delaying tactic.

4.  Amendment 6 clearly confers within the Bill a judicial power to discharge the
solicitor and appoint another where the court is satisfied that the original appointee
can no longer act on the instructions, or in the best interests, of the accused.



AMENDMENT NO(S): 7

Text of Amendment:

Mr Jim Wallace

          In section 2, page 3, line 24, at end insert—

<(  ) In section 31 of that Act of 1986, in subsection (1A) (exceptions to provision
entitling person receiving legal aid or advice and assistance to select a
solicitor and counsel)—

(a) the word “and” immediately preceding paragraph (e) is repealed; and

(b) after that paragraph there is inserted “; and

(f) section 288D of the Criminal Procedure (Scotland) Act 1995
(c.46)”>

EXECUTIVE AMENDMENT: 7

Purpose and Effect

1.  Amendment 7  adds a new paragraph (f) to section 31 (1A) of the Legal Aid
(Scotland) Act 1986.  The effect is to deny an unrepresented accused in a sexual
offence case the right to choose a solicitor when the court has reached the stage of
appointing one for him under the Bill.

Background Note

2. Section 31 of the 1986 Act confers on a legally aided accused a right to choose
his own solicitor.

3.  The accused will already have had ample opportunity to find his own solicitor by
the time the court comes to make an appointment.  He should not be allowed a right
of veto over the court’s appointment.  This could easily be used as a tactic to delay
the trial.

4. Section 31 does contain some exceptions to the right of choice. In particular,
where the Scottish Legal Aid Board has established a duty solicitor scheme then the
right of choice can be removed by regulations, and the accused can be obliged to
use the duty solicitor.

5.  These existing powers could be used to set up a duty scheme for the defence of
unrepresented accused in sexual offence cases.

6.  However, given the small number of instances where accused want to represent
themselves in these cases, a duty scheme may well turn out to be unnecessary.  It
may be possible to leave the courts to find suitable solicitors on an ad hoc basis. The
Law Society have indicated their willingness to set up their own database of suitably
qualified solicitors interested in doing this work, which could be made available to the
court.



7.  If a duty scheme is not established, then there will be no existing powers which
can be used to remove the accused’s right of choice once the court reaches the
stage of appointing a solicitor to him. An amendment to section 31 of the 1986 Act is
therefore needed to ensure that there will be no right of choice, whether a duty
scheme is used or not. Amendment 7  does this.



AMENDMENT NO(S): 8, 9

Text of Amendments:

Mr Jim Wallace

        In the schedule, page 9, line 32, leave out <for a period of not more than 48 hours>

         In the schedule, page 9, line 33, at end insert <; and

(  ) after subsection (8) there is inserted—

“(8A) Where the court adjourns a first diet under subsection (8) above by
reason only that, following inquiries for the purposes of subsection
(A1) above, it appears to the court that the accused has not engaged
a solicitor for the purposes of his defence at his trial, that
adjournment shall be for a period of not more than 48 hours and the
accused shall be ordained to then attend.”.>

EXECUTIVE AMENDMENTS: 8, 9

Purpose and Effect

1.  Amendments 8 and 9 are required to reflect the original policy intention
regarding adjournments of pre-trial hearings (“first diets”) in sheriff court cases
prosecuted on indictment.  They restrict the court’s power to adjourn to allow the
accused to find a solicitor to a maximum of 48 hours, while removing any time limit
on an adjournment to obtain the accused’s attendance where he has not appeared.

Background Note

2.  By the time of the first diet, the accused will already have received a number of
notices and warnings telling him of the need to appoint a solicitor.  If he appears
without a solicitor at the first diet, it was intended that the court could give him one
last chance, but that the case should not be adjourned for more than 48 hours for
this purpose.  There will be a need by this stage to sort out legal representation
quickly, as the trial will be approaching.

3.  The Schedule to the Bill applies the 48 hour time limit correctly to proceedings on
indictment in the High Court and summary proceedings in the sheriff court.

4.  However, where the proceedings are on indictment in the sheriff court, paragraph
5 of the Schedule to the Bill gives the court an unrestricted power to adjourn the first
diet to allow the accused to find a solicitor.

5.  Paragraph 5 applies the 48 hour restriction to an adjournment for a different
purpose ie to obtain the accused’s attendance where he has failed to appear at the
first diet.

6.  It was never intended that the power to adjourn for this reason should be subject
to any time restriction.  The accused might not be instantly traceable.



7.  Amendments 8 and 9  remove the 48 hour time limit from the power of
adjournment to obtain the accused’s attendance and apply it to the power of
adjournment to allow the accused a final chance to appoint a solicitor.



 AMENDMENT NO(S): 10

Text of Amendment:

Mr Jim Wallace

In the schedule, page 9, line 38, leave out <the accused at the trial> and insert <an
accused charged with a sexual offence to which section 288C of this Act applies>

EXECUTIVE AMENDMENT: 10

Purpose and Effect

1. This is purely a drafting amendment.

Background Note

2.  At page 9, the Schedule to the Bill inserts a new section 71A into the Criminal
Procedure (Scotland) Act 1995.

3.  The purpose of the section is to deal with the situation where, after a pre-trial
hearing (“first diet”) in a sheriff court case prosecuted on indictment, the accused
sacks his solicitor or that solicitor withdraws.  There is then a duty on the solicitor to
inform the court, which will fix a fresh hearing to sort out the accused’s legal
representation.

4.  There is nothing in the new section 71A which expressly says that it only applies
to accused charged with sexual offences.  The new wording makes it clear that the
section has no application to accused  who are charged with other crimes.
Otherwise, the new wording has the same effect as the old.



AMENDMENT NO(S): 11

Text of Amendment:

Mr Jim Wallace

          In section 6, page 4, line 25, leave out <before the first witness is sworn> and insert
<not less than 10 clear days before the trial diet>

EXECUTIVE AMENDMENT: 11

Purpose and Effect

1.  Amendment 11  provides that, in summary cases, notice of any defence of
consent will have to be lodged at least ten clear days before the start of the trial.  At
present, the Bill allows such a notice to be lodged at any time before the first witness
is sworn.  The amendment brings the position in summary proceedings into line with
the more serious cases prosecuted on indictment.

Background Note

2.  The provisions in the Bill about length of notice of defences of consent mirror the
existing time limits for lodging notice of other defences which require to be intimated
in advance.

3. A couple of witnesses pointed out in written submissions at Stage 1 that, in
summary cases,  the time limit for lodging notice of a consent defence is
inappropriate. If the purpose of notification in advance is to give fair warning to the
complainer, this will not always be achieved by allowing the notice to be handed in at
any time before the first witness is sworn.  The complainer will often be the first
witness.

4.  Amendment 11 rectifies this failing by applying the same time limit to notification
of a defence of consent, however the case is being prosecuted.

5.  The Bill currently allows notice of a defence of consent to be given late on cause
shown.  Amendment 11 does not affect this.



AMENDMENT NO(S): 12

Text of Amendment:

Mr Jim Wallace

In section 8, page 5, line 36, leave out from <issues> to <trial> and insert
<establishing whether the accused is guilty of the offence with which he is charged>

EXECUTIVE AMENDMENT: 12

Purpose and Effect

1.  Amendment 12  changes the test of relevance in the new section 275(1)(b) of
the Criminal Procedure (Scotland) Act (inserted by section 8(1) of the Bill) – the test
applies for the purpose of ascertaining whether evidence about the complainer’s
character or past behaviour can be admitted.  The test of relevance to issues falling
to be proved by the prosecutor or accused is replaced with a test of relevance to
establishing whether the accused committed the offence charged. The change is
designed to allay concerns about the effect of the existing wording which were
expressed to the Committee by a number of witnesses at Stage 1.

Background Note

2.  The new section 275(1)(b) currently provides that evidence about the
complainer’s character or past behaviour can only be admitted if it is relevant to
issues falling to be proved by the prosecutor or the accused at the trial.

3.  A number of witnesses at Stage 1 commented unfavourably on the reference to
proof by the accused.  It was pointed out that the accused does not generally have to
prove anything in a criminal trial.  It is for the Crown to prove its case beyond
reasonable doubt. It was suggested that the existing wording in section 275(1)(b)
might shift the burden of proof to the accused.

4.  It was never the intention to alter existing burdens of proof. Amendment 12
should achieve the same effect as the present wording, while removing any
reference to proof by the accused.



AMENDMENT NO(S): 13

Text of Amendment:

Mr Jim Wallace

In section 8, page 6, leave out lines 12 to 15

EXECUTIVE AMENDMENT: 13

Purpose and Effect

1.  Amendment 13 is purely a drafting amendment.

Background Note

2.  The words deleted require an accused to make an application to introduce
evidence of the complainer’s character or past behaviour no later than the start of
the trial, except on cause shown.

3.  The final part of amendment 16 moves this provision to another part of the Bill.  It
also tightens the deadline, so that applications would have to be lodged no later than
fourteen clear days before the trial, except on special cause shown.

4.  Amendment 13 merely removes this provision from its current location in the Bill,
to clear the way for amendment 16.



AMENDMENT NO(S): 14

Text of Amendment:

Mr Jim Wallace

          In section 8, page 7, line 11, at end insert—

<(  ) In section 71 (first diet of proceedings on indictment in sheriff court) of the
1995 Act, before subsection (6) there is inserted—

“(5B) At a first diet, the court may consider an application for the purposes
of subsection (1) of section 275 of this Act.”.

(  ) In section 72 (preliminary diet of proceedings on indictment in High Court) of
the 1995 Act—

(a) in subsection (1), after “subsection” there is inserted “or subsection
(2A) below”;

(b) after subsection (2) there is inserted—

“(2A) The court may order that there shall be a diet before the trial diet for
the purpose of considering an application  for the purposes of
subsection (1) of section 275 of this Act.”;

(c) in subsection (3)—

(i)    after “ordered” there is inserted “under subsection (2A) above or”;

(ii) for “any other” there is substituted “any, or any other,”; and

                           (iii) for “that subsection” there is substituted “subsection (1) above”.

(  ) In section 73 (procedure at preliminary diet of proceedings on indictment in
High Court) of the 1995 Act—

(a) in subsection (3), after “section” where secondly occurring there is
inserted “or to considering an application for the purposes of subsection
(1) of section 275 of this Act”; and

(b) in subsection (4), after “section” where secondly occurring there
is inserted “or which is relevant to an application for the purposes
of subsection (1) of the said section 275”.

(  ) In section 148 (intermediate diet of summary proceedings) of the 1995 Act—

(a) after subsection (3) there is inserted—

“(3A) At an intermediate diet, the court may consider an application for
the purposes of subsection (1) of section 275 of this Act; and,
notwithstanding subsection (1) above, the court may fix a diet under
that subsection for the purpose only of considering such an application.

(3B) Subsection (3A) above shall not operate so as to relieve any court
prescribed by order under subsection (7) below of its duty, which
arises by virtue of the operation of that subsection, to fix an
intermediate diet for the purpose mentioned in subsection (1)
above.”; and



                 (b)      in subsection (4), after “(1)” there is inserted “or (3A)”.>

EXECUTIVE AMENDMENT: 14

Purpose and Effect

1.  Amendment 14 allows existing pre-trial hearings to be used to decide
applications to introduce evidence about the complainer’s character or past
behaviour.  It also allows the court in High Court and summary cases to fix a pre-trial
hearing expressly to consider such an application.

Background Note

2.  The Criminal Procedure (Scotland) Act already provides for pre-trial hearings in
criminal cases.  These are known as preliminary diets (in High Court cases), first
diets (in sheriff court cases prosecuted on indictment) and intermediate diets (in
summary cases).

3.  First diets are mandatory, so there will always be one.  Amendment 14 allows a
first diet to be used for the additional purpose of considering an application under
section 275.

4.  Preliminary diets are not mandatory.  A party has to apply for one to be held.
Such a diet can already deal with any matter in respect of which notice has been
given.  It would be possible to rely on the prosecution to apply for a preliminary diet
to deal with a section 275 application whenever they felt the application needed to be
decided before the trial. Amendment 14 however also gives the court power to fix a
preliminary diet to deal with such an application if it considers that to be necessary,
even though neither side has asked for one.

5. Intermediate diets are mandatory in most sheriff courts, but in some (mostly in
more remote rural areas) they are not.

6.  Amendment 14 allows an intermediate diet to be used for the additional purpose
of considering a section 275 application.  It also allows the court to set a diet
specifically to consider such an application, but this is without prejudice to the duty a
particular sheriff court will have to fix an intermediate diet to consider other issues,
where such diets are mandatory at present.

7.  Amendment 14  is a tool to ensure that substantial delays in trials are not caused
by the Bill.  If the trial sitting is likely to be under considerable time pressure, there
are obvious benefits in having applications resolved beforehand.



AMENDMENT NO(S): 15

Text of Amendment:

Mr Jim Wallace

              After section 8 insert—

<Repeal

Section 10 of the International Criminal Court (Scotland) Act 2001 (asp 13) is
repealed.>

EXECUTIVE AMENDMENT: 15

Purpose and Effect

1.  Amendment 15 is a consequential amendment repealing section 10 of the
International Criminal Court (Scotland) Act 2001.

Background Note

2.  Section 10 of the 2001 Act amends the present list of offences to which the
restrictions on use of sexual history evidence apply, as contained in the current
section 274 of the Criminal Procedure (Scotland) Act 1995.

3.  As this Bill will substitute a fresh section 274 for the present one, section 10 of the
2001 Act will be of no effect after the Bill is passed. Amendment 15 is simply
designed to make this plain by expressly repealing section 10.

4.  However, section 10 added to the present list of offences genocide, war crimes
and crimes against humanity where these had a sexual content (such as mass rape).
The new list of offences automatically covered by the Bill does not include these
crimes, as they have not been carried over into the list contained in section 1 of the
Bill.

5.  The new list of offences contained in this Bill has not been drawn up on the basis
of gravity of the crimes. The policy is that the Bill’s provisions should apply whenever
the accused is charged with a sexual offence which would generally involve a
complainer.  This is the case whether the offence is a major one, such as rape, or a
relatively minor one.

6. There are some offences which would not normally involve any sexual behaviour,
but might in a particular case. It is not possible to include these offences in the list,
because most of the time there would be no sexual element.  If the reference to the
offence in the list was qualified so that the list only applied to that offence where
there was a sexual element, there would be difficulty giving the accused the notices
and warnings specified in the Schedule to the Bill.  Everyone involved in processing
the accused’s case needs to be clear from the outset whether the offence is one
listed in the Bill or not.  This needs to be clear from the name of the offence charged.



7.  Where the offence is not listed but there is a substantial sexual element in the
particular circumstances of the case, the court has power to extend the Bill’s
provisions to that case.  This may be done at any stage in the proceedings. The
court does not need a prosecution application to be able to do this. The Bill then
applies from that point onward.

8.  Genocide, war crimes and crimes against humanity do not normally have a
sexual content, although in particular cases they could have.

9.  It is not appropriate to include these crimes on the list in this Bill, but they could
(and should) be covered by an exercise of the court’s power to extend the Bill’s
provisions in cases with a sexual content.



AMENDMENT NO(S): 16

Text of Amendment:

Mr Jim Wallace

After section 8 insert—

<Disclosure of accused’s convictions

Disclosure of accused’s previous convictions where court allows
questioning or evidence under section 275 of 1995 Act

(1) In section 101 (disclosure of accused’s previous convictions in solemn
proceedings) of the 1995 Act—

(a) in subsection (1), after “not” there is inserted “, subject to subsection (2)
below and section 275A(2) of this Act,”; and

(b) in subsection (3), after “not” there is inserted “, subject to section
275A(1) of this Act,”.

(2) In subsection (3) (accused’s previous convictions not to be disclosed in
summary proceedings until judge is satisfied that charge is proved) of
section 166 of the 1995 Act, after “not” there is inserted “, subject to section
275A(1) of this Act,

(3) In section 266 (which, amongst other things, prohibits the asking of
questions relating to offences other than that with which an accused is
charged) of the 1995 Act, after subsection (5) there is inserted—

“(5A) Nothing in subsections (4) and (5) above shall prevent the accused
from being asked, or from being required to answer, any question
tending to show that he has been convicted of an offence other than
that with which he is charged if his conviction for that other offence
has been disclosed to the jury, or is to be taken into consideration by
the judge, under section 275A(2) of this Act.”.

(4) After section 275 of the 1995 Act there is inserted—

“275A Disclosure of accused’s previous convictions where court
allows questioning or evidence under section 275

              (1) Where, under section 275 of this Act, a court on the
application of the accused allows such questioning or admits such
evidence as is referred to in section 274(1) of this Act, the prosecutor
shall forthwith place before the presiding judge any previous relevant
conviction of the accused.

(2) Any conviction placed before the judge under subsection (1) above
shall, unless the accused objects, be—

(a) in proceedings on indictment, laid before the jury;

(b) in summary proceedings, taken into consideration by the judge,



(3) An extract of such a conviction may not be laid before the jury or
taken into consideration by the judge unless such an extract was
appended to the notice, served on the accused under section 69(2)
or, as the case may be, 166(2) of this Act, which specified that
conviction.

(4) An objection under subsection (2) above may be made only on one
or more of the following grounds—

(a) where the conviction bears to be a relevant conviction by virtue
only of paragraph (b) of subsection (10) below, that there was
not a substantial sexual element present in the commission of
the offence for which the accused has been convicted;

(b) that the disclosure or, as the case may be, the taking into
consideration of the conviction would be contrary to the
interests of justice;

(c) in proceedings on indictment, that the conviction does not apply
to the accused or is otherwise inadmissible;

(d) in summary proceedings, that the accused does not admit the
conviction.

(5) Where—

(a) an objection is made on one or more of the grounds mentioned
in paragraphs (b) to (d) of subsection (4) above; and

(b) an extract of the conviction in respect of which the objection is
made was not appended to the notice, served on the accused
under section 69(2) or, as the case may be, 166(2) above,
which specified that conviction,

the prosecutor may, notwithstanding subsection (3) above, place
such an extract conviction before the judge.

(6) In summary proceedings, the judge may, notwithstanding subsection
(2)(b) above, take into consideration any extract placed before him
under subsection (5) above for the purposes only of considering the
objection in respect of which the extract is disclosed.

(7) In entertaining an objection on the ground mentioned in paragraph
(b) of subsection (4) above, the court shall, unless the contrary is
shown, presume that the disclosure, or, as the case may be, the
taking into consideration, of a conviction is in the interests of justice.

(8) An objection on the ground mentioned in paragraph (c) of subsection
(4) above shall not be entertained unless the accused has, under
subsection (2) of section 69 of this Act, given intimation of the
objection in accordance with subsection (3) of that section.

(9) In entertaining an objection on the ground mentioned in paragraph
(d) of subsection (4) above, the court shall require the prosecutor to
withdraw the conviction or adduce evidence in proof thereof.

(10) For the purposes of this section a “relevant conviction” is, subject to
subsection (11) below—



(a) a conviction for an offence to which section 288C of this Act
applies by virtue of subsection (2) thereof; or

(b) where a substantial sexual element was present in the
commission of any other offence in respect of which the
accused has previously been convicted, a conviction for that
offence,

          which is specified in a notice served on the accused under section
69(2) or, as the case may be, 166(2) of this Act.

(11) A conviction for an offence other than an offence to which section
288C of this Act applies by virtue of subsection (2) thereof is not a
relevant conviction for the purposes of this section unless an extract
of that conviction containing information which indicates that a
sexual element was present in the commission of the offence was
appended to the notice, served on the accused under section 69(2)
or, as the case may be, 166(2) of this Act, which specified that
conviction.

275B Provisions supplementary to sections 275 and 275A

(1) An application for the purposes of subsection (1) of section 275 of
this Act shall not, unless on special cause shown, be considered by
the court unless made not less than 14 clear days before the trial
diet.

(2) Where—

(a) such an application is considered; or

(b) any objection under subsection (2) of section 275A of this Act is
entertained,

 during the course of the trial, the court shall consider that application
or, as the case may be, entertain that objection in the absence of the
jury, the complainer, any person cited as a witness and the public.”.>

EXECUTIVE AMENDMENT: 16

Purpose and Effect

1.  Amendment 16  inserts a new section 275A into the Criminal Procedure
(Scotland) Act 1995 (“the 1995 Act”).  This is the new section on previous
convictions.  Following a successful application by the accused to introduce
evidence about the complainer’s character or past behaviour, the court will be
required to consider whether any previous sexual offence convictions of the accused
should be admitted in evidence as well.  There will be a presumption in favour of
such disclosure, but it will be open to the accused to overturn this by satisfying the
court that disclosure would be unfair in the circumstances of his case.

2. Amendment 16 also inserts a new section 275B into the 1995 Act.  This contains
supplementary provisions concerning both applications to introduce character or past



behaviour evidence about the complainer and objections by the accused to
disclosure of his previous convictions under section 275A.

Background Note

3. Amendment 16 builds on the existing law.  Sections 266 and 270 of the 1995 Act
already allow evidence of previous convictions to be used against the accused
where he has attacked the character of a prosecution witness.  However, this can
only be done at the court’s discretion following an application by the prosecutor.
Sections 266 and 270 appear to be rarely used in sexual offence cases.
Amendment 16 will require the court to consider disclosure rather than waiting for
the prosecution to apply.  The presumption in favour of disclosure will also be new.

4.  Subsections (1)-(3) of amendment 16 make consequential amendments to the
1995 Act.

5.  Subsection (4) contains the central provisions of amendment 16. It inserts the
new section 275A into the 1995 Act.

6.  Section 275A(1) states that, where the accused makes a successful application to
introduce evidence of the complainer’s character or past behaviour, the prosecutor
shall forthwith place before the judge any previous relevant conviction of the
accused.  In other words, the issue of disclosure of such convictions arises
automatically, without any need for a Crown application.  The prosecutor is under a
duty to hand up relevant convictions.

7.  Section 275A(10) defines a “relevant conviction” as meaning, firstly, any
conviction for a sexual offence listed in section 288C(2) of the 1995 Act (as inserted
by section 1 of this Bill). Secondly, a conviction for any unlisted offence which has a
substantial sexual element is also a “relevant conviction”.

8.  However, there are two qualifications to this.  Firstly, a conviction is not a
“relevant conviction” unless it has been included in the notice of previous convictions
served on the accused by the prosecution in advance of trial. Such a notice currently
has to be served under sections 69 and 166 of the 1995 Act. Secondly, under
section 275A(11), a conviction for an unlisted offence is not a “relevant conviction”
unless there has been served on the accused, along with the notice of previous
convictions, an official copy (“extract”) of that particular conviction which discloses
the alleged sexual element involved. In practice, such an extract will be one which
incorporates the full wording of the charge of which the accused was convicted, not
just the name of the crime. These qualifications are to ensure that the accused has
received adequate notice of the convictions which may be disclosed, so that his
lawyer is able to advise him appropriately.

9.  Section 275A(2) provides for relevant convictions to be admitted in evidence
automatically unless the accused objects.

10.  Section 275A(4) sets out the grounds on which the accused may object.  The
most important ground is that disclosure would be contrary to the interests of justice.
The accused may also object on the basis that the offence of which he was



convicted is not listed in section 288C(2) as a sexual offence, and there was not in
fact any substantial sexual element involved.  The other two grounds both relate to
the accuracy of the prosecution’s record of the accused’s previous convictions- eg
the accused could argue that he was not the person convicted of a particular offence
on a past occasion.

11.  Section 275A (8) and (9) contain ancillary provisions relating to the last two
grounds of objection.  In summary proceedings, once an accused is convicted at trial
he is simply asked whether he admits his previous convictions as contained in the
notice served on him beforehand.  If he does not, the prosecution has to withdraw
them from consideration or prove their accuracy.  Section 275A(9) replicates this
procedure, which will now have to be gone through before any disputed previous
convictions are admitted in evidence and not kept until the sentencing stage.  In
proceedings on indictment, if the accused wants to challenge the accuracy of his
alleged past record at the sentencing stage he currently has to serve notice of his
intention to do so before the trial.  Section 275A(8) applies this procedure to
objections under section 275A(4)(c).

12.  Section 275A (7) contains the presumption that disclosure of previous sexual
offence convictions is in the interests of justice.

13.  Section 275A (3), (5) and (6) regulate the exact information about previous
convictions which may be disclosed.  An extract of the conviction (which can set out
the full wording of the charge, and so give the court additional information over and
above the basic details such as name of offence, date of conviction etc) may
generally only be disclosed if it has been served on the accused in advance.  This is
so that the accused knows exactly what information about him is liable to be
disclosed if he attacks the complainer’s character.  Where the accused objects to
disclosure of his previous convictions, the prosecution may produce an extract
without any notice to the accused in order to respond to the objection.  As the
prosecutor cannot know beforehand what the accused is intending to do, it would not
be fair to require him to give notice in these circumstances.  However, where an
extract is allowed in for this purpose it must only be used in considering the
objection, and must be discarded once the judge has made his decision about
disclosure.  It must not be shown to any jury.

14.  Section 275B contains supplementary provisions about both the new section
275 and section 275A. This is because the two sections create a continuous
process, with a successful application to introduce character or past behaviour
evidence about the complainer being followed by a decision on the accused’s
previous convictions.

15.  Section 275B(1) provides that an application to introduce evidence about the
complainer must be made no later than fourteen clear days before the start of the
trial, except on special cause shown.  This is an attempt to ensure that trials are not
needlessly disrupted by applications being made shortly before or part way through
them, with the result that an adjournment is granted to give the other side time to
consider their response.  Section 275B(2) states that the process contained in
sections 275 and 275A shall take place in the absence of the jury (for obvious
reasons), the complainer and other witnesses and the public. A corresponding



provision currently exists in relation to sexual history evidence applications under the
present section 274 of the 1995 Act.

11 December 2001





J2/01/36/4
SUBMISSION FROM THE LAW SOCIETY OF SCOTLAND

Thank you for your letter of 6th December 2001, requesting comments on amendment
no. 16, proposed by Jim Wallace.

Timing

The Society�s Criminal Law Committee had the opportunity to discuss this amendment
at its meeting on 13th December. The amendment makes provision for the disclosure of
previous convictions of a sexual nature in circumstances where the court has allowed
questioning or evidence under Section 275 of the Criminal Procedure (Scotland) Act
1995. This amendment must be read in conjunction with Executive amendment no. 17
which seeks to amend the long title of the Bill to make provision for such disclosure.

These are important amendments, which seek to add to the general principles of the
Bill, which have already been agreed by the Parliament. They alter the rules of criminal
procedure in sexual offence trials and therefore, ought to be considered carefully to
ensure that a balance of interests in the criminal justice system is achieved.

The Deputy Minister for Justice has indicated in the letter to the Convener of the Justice
2 Committee that it was decided to introduce the Bill without a provision on previous
convictions and �to take the time to work out and draft a proper alternative to the original
proposal".

It is appropriate that when altering this bill in such a substantial way, that due scrutiny
should be given to the policy behind and drafting of such legislation.

Although all those who gave oral evidence at Stage 1 have been invited to comment on
this amendment, the Justice 2 Committee has not had the benefit of taking oral
evidence on the principle of this amendment and of debating this issue. It is for the
Committee to decide whether such changes are appropriate at this stage in the process.

The Criminal Law Committee is of the view that the Justice 2 Committee should have
the opportunity of taking evidence on this issue and debating the principle behind the
amendments.

The Principle of the Amendment

In his letter to the Convener, the Deputy Minister for Justice indicated that it is not
appropriate for an accused person to escape conviction by �unduly one-sided criticism
of the complainer�s character or behaviour�. The Criminal Law Committee fully endorses
this view but is not satisfied that the mechanism for disclosure of previous convictions is
necessary given the existing provisions as amended by this bill.



In terms of section 8 of the bill, the court will only grant an application to admit evidence
about the complainer�s sexual history or character in circumstances in which that
evidence is:

(a) relevant to the defence,
(b) is of specific occurrences or facts, and
(c) where the probative value of the evidence is significant and likely to outweigh any
risk of prejudice to the proper administration of justice.

The �proper administration of justice� is defined in the new Section 275(2)(b) inserted by
section 8(1) of the bill and includes ensuring that the facts and circumstance of which
the jury is made aware are commensurate to the importance of the issue to the jury�s
verdict. Accordingly, implementation of the new Section 275 should ensure that the
evidence of the complainer�s sexual history or character will only be admissible in very
restricted circumstances which could not be characterised as undue criticism of the
complainer�s character or behaviour.

A distinction should be drawn between those circumstances where the accused is (a)
properly pursuing a line of defence (and in doing so, is granted leave of the court to lead
evidence as to the sexual history of the complainer), and
(b) attacking justifiably the character of the witness.

If the accused is challenging the character of a Crown witness, then the court currently
has discretion to allow the prosecutor to lead evidence of an accused�s previous
convictions. Those provisions properly applied should ensure that, in circumstances
where the defence challenges the character of the complainer in sexual offence cases,
the accused�s previous behaviour and character is also open to challenge and
comment.

The newly drafted Section 275 should operate to provide enhanced protection for the
complainer and the existing provisions in Sections 266 and 270 would apply to allow
disclosure of the previous convictions in circumstances where the character of the
complainer has been challenged. The interaction of these provisions should ensure that
the balance between the rights of the accused, the complainer and the wider community
is properly struck.

Executive amendment 16

If, however, the principle of amendment 16 is to be accepted, then further consideration
should be given to the operation of the proposed Sections 275A and 275B.

Sufficiency or Credibility

The Criminal Law Committee questions the use to which the information about previous
convictions will be put.



New section 275A(2) states that �

�any conviction placed before the judge under sub-section (1) above shall, unless the
accused objects, be � (a) in proceedings on indictment, laid before the jury; (b) in
summary proceedings, taken into consideration by the judge�.

No reference is, however, made of the purpose to which the jury or the judge will put
this information. Is it intended that this information will go towards the proof of the case
or will it serve to assist the jury in assessing the credibility of the accused?

If this information will go to sufficiency, then clarification would be welcomed as to
whether such previous convictions could ever be regarded as �corroboration� of the fact
that the accused has committed the offence, of which he or she is charged. Or will the
disclosure of previous convictions only be regarded as relevant to the issue of credibility
and to assisting the jury determine whether the accused is telling the truth?

The Committee would be grateful for clarification as to the function of such disclosure
and suggest that this is made clear on the face of the Bill.

Presumption - Section 275A

The new section 275A(7) provides that there shall be a presumption that the disclosure
or taking into consideration of the previous convictions is in the interests of justice. The
onus is, therefore, on the accused to rebut this presumption on the balance of
probabilities. Given the potential consequences of such disclosure, the issue is whether
this provision is proportionate in the circumstances or whether it would be more
appropriate to have the court consider this more neutrally.

I hope that these comments are of some assistance to the Committee in their
consideration of this issue.

Anne G Keenan
Deputy Director

17 December 2001



J2/01/36/6

JUSTICE 2 COMMITTEE

Act of Sederunt (Fees of Solicitors in the Sheriff Court) (Amendment) 2001 (SSI
2001/438)

Note by the Clerk
Background

This instrument amends the Table of Fees in Schedule 1 to the Act of Sederunt
(Fees of Solicitors in the Sheriff Court) (Amendment and Further Provisions) 1993
(SI 1993/3080) by increasing the fees payable to solicitors in the Sheriff Court by
about 3%.  The last increase, contained in SSI 2000/420 was considered by the
Justice 1 Committee on 17 January 2001.  That increase was approximately 3% also.

The Table of Fees in the Schedule to the instrument lists different Chapters, the text
of which appears in the 1993 instrument. The new fees apply to work carried out or
outlays incurred after the date on which the instrument comes into force, which is
1 January 2002.  For clarification, references in the Schedule are as follows�
Chapter I relates to undefended actions.  Chapter II, Part I relates to defended
actions commenced on or before 31 December 1993.  Chapter II, Part II relates to
defended ordinary causes and family actions commenced on or after 1 January
1994.  Chapter III relates to charges for time, drawing of papers, correspondence.
Chapter IV relates to summary causes.  Chapter V relates to mercantile
sequestration and Chapter VI relates to executry business.

There was no increase to the fee for work done before action commences in 2000,
hence the increase by about 6%.

The instrument also introduces a block fee in defended actions for solicitors attending
a consultation with counsel in order to consider tender, extra-judicial settlement or
with a view to settlement.

The Subordinate Legislation Committee considered the instrument at its meeting on
4 December and agreed that no points arose.

Procedure

Under Rule 10.4, this instrument is subject to negative procedure which means that it
comes into force and remains in force unless the Parliament passes a resolution, not
later than 40 days after the instrument is laid, calling for its annulment. Any MSP may
lodge a motion seeking to annul such an instrument and, if such a motion is lodged,
there must be a debate on the instrument at a meeting of the Committee.

The instrument was laid on 29 November and is subject to annulment under the
Parliament�s standing orders until 19 January 2002

In terms of procedure, unless a motion for annulment is lodged, no further action is
required by the Committee.

14 December 2001



J2/01/36/7

JUSTICE 2 COMMITTEE

Act of Sederunt (Fees of Sheriff Officers) 2001 (SSI 2001/439)

Note by the Clerk

Background

This instrument amends the Table of Fees in Schedule 1 to the Act of Sederunt
(Fees of Sheriff Officers) (SI 1994/392) by increasing the fees payable to Sheriff
Officers by approximately 3.25%.  The last increase, contained in SSI 2000/419, was
considered by the Justice 1 Committee on 17 January 2001.  That increase was
3.55%.

The Table of Fees in the Schedule to the instrument replaces the previous Table of
Fees.  The new fees will apply to work carried out after the date on which the Act of
Sederunt comes into force, which is 1 January 2002.  The new table helpfully sets
out each item of business carried out by the sheriff officer and what fee would apply,
depending on whether it relates to summary cause (civil actions of between £750 and
£1,500) or ordinary cause (civil actions exceeding £1,500).  The different bands
relate to the distance involved in the service of the documents.

The Subordinate Legislation Committee considered the instrument at its meeting on
4 December 2001 and agreed that no points arose.

Procedure

Under Rule 10.4, this instrument is subject to negative procedure which means that it
comes into force and remains in force unless the Parliament passes a resolution, not
later than 40 days after the instrument is laid, calling for its annulment. Any MSP may
lodge a motion seeking to annul such an instrument and, if such a motion is lodged,
there must be a debate on the instrument at a meeting of the Committee.

The instrument was laid on 29 November and is subject to annulment under the
Parliament’s standing orders until 19 January 2002.

In terms of procedure, unless a motion for annulment is lodged, no further action is
required by the Committee.

13 December 2001



J2/01/36/8
JUSTICE 2 COMMITTEE

Proposal for a Council Regulation on jurisdiction and the recognition and
enforcement of judgements in matters of parental responsibility (COM(2001)
505)

Note by the Clerk

1. The Committee took evidence from the Scottish Executive some months ago on
the French presidency proposal for a new regulation on this issue and agreed to
return to the issue when further proposals were produced by the Commission.
The Commission document has now been produced and is at Annex B along with
an Explanatory Memorandum from the Lord Chancellor’s Department.

2. A note by the Parliament’s legal adviser on European matters is attached at
Annex A.

3. It is understood that the UK is likely to opt-in to this proposal (and if so, this must
be intimated by 24th December).   It is not yet clear whether this will be a priority
under the Spanish Presidency.  The Committee may therefore wish to:
• note the Commission proposal
• request a covering note from the Scottish Executive on the issues raised by

the proposal, particularly in relation to existing Scots family law
• consider inviting evidence from an appropriate expert or experts in this field (it

is understood that the Executive will establish a consultative panel of experts
to advise on these proposals).

Clerk to the Committee 12 December 2001





Annexe A

Proposal for a Council Regulation on jurisdiction and the recognition and
enforcement of judgements in matters of parental responsibility (COM(2001) 505)

Note by Legal Adviser

Background
1. This proposal is intended to address what is seen as the increasing need, as a result

of greater movement of citizens between Member States, for judicial co-operation in
relation to visiting rights.

2. In the field of family law, Council Regulation 1347/2000/EC (“Brussels II”) sets out
rules on jurisdiction, automatic recognition and simplified enforcement of certain
judgements issued at the time of divorce or separation.

3. However, as regards decisions on parental responsibility, its scope is limited to
judgements on parental responsibility for the children of both spouses rendered
on the occasion of the matrimonial proceedings.

4. Families break up and are recomposed.  People increasingly move from one
Member State to another.  The Commission believes that this social trend has led
some parents to become increasingly reluctant to send their children abroad.  For
example, parents who have been given custody of a child in, say, the UK are
sometimes afraid of sending their child to visit their father/mother in another Member
State for fear that they might not be returned.

5. The Commission believes that children have a right to a secure legal environment
which enables them to maintain relations with persons who have parental
responsibility over them and who may now live in a different Member State.  The
Commission even talks of a child’s fundamental right to maintain on a regular basis
a personal relationship and direct contact with both parents.

6. The proposal aims to enable judicial decisions on visiting rights taken in one
Member State to be recognised by other Member States.  The proposal contains a
set of rules relating to jurisdiction and the recognition and enforcement of
judgements in matters of parental responsibility, together with a mechanism for co-
operation between courts and authorities.

• The Courts of the Member State in which a child is habitually resident at the time the
court is seized should have jurisdiction.

• In the case of wrongful removal or retention of a child, the courts in the Member
State in which the child had been habitually resident prior to this should continue to
have jurisdiction until: the child has acquired a habitual residence in another Member
State; each holder of parental responsibility has acquiesced in the removal or
retention; or the child has resided in the other State for one year after the holder of
parental responsibility has knowledge of the whereabouts of the child, no request for



return has been lodged within that period and the child is settled in his or her new
environment.

7. It is also proposed that Member States designate a central authority – Article 16 of
the proposed Regulation provides for the possibility of designating more than one
authority in Member States (like the UK) which have more than one legal system
within their territory -  to assist with the application of the Regulation, and that
meetings of these authorities be convened by the Commission using the European
Judicial Network in civil and commercial matters (established by Decision
2001/470/EC).

Legal and Procedural Issues
8. Legal basis for the proposal: Articles 61(c) and 67(1) EC (Title IV TEC).

This means that the European Parliament is merely consulted and that voting in the
Council is by unanimity.  In this particular instance it would appear that the opinion of
the Economic and Social Committee will also be sought.

9. The UK and Ireland have an opt-out for the provisions adopted under Title IV.  The
opt-out provides for the possibility of an opt-in.  The UK has three months after a
proposal or initiative is presented to the Council to notify the Council of its intention
to opt-in to the adoption of a measure.  Once the measure is adopted, the UK can
notify  the Council of its decision to opt-in to the application of that measure at any
time.  In the latter scenario, the UK  joins in the application of a measure which it has
denied itself the opportunity to mould.

10. The proposal was formally presented on 25th September 2001.  Accordingly the
United Kingdom, if it wished to opt in to the negotiations, must notify the President
of the Council of its intention to do so no later than 24th December.

11. The Explanatory Memorandum submitted by the Lord Chancellor’s Department
indicated that “In taking this decision the Government is consulting with judges and
practitioners on the principles underlying this proposal. Further information on this
decision will be provided in due course.”

12. Impact on UK Law: The Explanatory Memorandum submitted by the Lord
Chancellor’s Department indicated that the proposal envisages amendments
to the scope of EC Regulation 1347/2000 on Jurisdiction and the Recognition
and Enforcement of Judgements in Matrimonial Matters of Parental
Responsibility for the Children of both spouses (the “Brussels II Regulation”),
which came into force on 1st March 2001.  The scope of that Regulation in
relation to parental responsibility is limited to judgements regarding the
children of both spouses in the course of matrimonial proceedings.  It is likely
that the provisions relating to children will be removed from the Brussels II
Regulation and incorporated into this proposed Regulation.  This will require
amendments to existing provisions.  Further, amendments to Part I of the
Family Law Act 1986 and to Parts I and II of the Child Abduction and Custody
Act 1985 will need to be considered.



13. Issues of parental responsibility often transcend the boundaries of the EC and
solutions must therefore be sought at international level.  The issue of a possible
Community accession to the 1996 Hague Convention on parental responsibility is to
be addressed in parallel to elaborating Community legislation.  The Commission has
just published a proposal to that effect.  The Community is also pursuing a dialogue
with countries which do not participate in the Hague framework.



J2/01/36/10
SUBMISSION FROM PROF CHRISTOPHER GANE

Thank you very much for forwarding the Deputy Minister’s letter. Unfortunately, I am
out of the country at the moment until the beginning of next week.  The Executive’s
amendments are matters on which I would like to comment (especially in light of the
Deputy Minister’s letter), but I am not really in a position to do so until I get back.

However, I would say that I am broadly sympathetic to the Executive’s position on
this.  However, given the fact that this would represent a significant departure from
current practice, it seems to me that there should be a clear onus on the Crown to
satisfy the court that it would be in the interests of justice that the accused prior
record be disclosed.

Yours sincerely,

Christopher Gane

12 December 2001



J2/01/36/11
JUSTICE 2 COMMITTEE

Land Reform (Scotland) Bill: Proposed evidence at Stage 1

1. At its meeting on 12th December, the Justice 2 Committee agreed the
following programme of evidence on the Bill at Stage 1.  The Committee also agreed
to review this in the light of written evidence to see if any additions were needed.

2. The Rural Development’s programme of evidence taking is attached for
information.  Where both committees are seeking evidence from the same people,
this is indicated below.    The Local Government Committee will also be taking
evidence on the local authority implications of the proposals.  It was noted that there
were implications for local authority planning departments of the community right to
buy.

3. The Justice 2 Committee agreed that the main focus of its evidence should be
the impact of the new rights and responsibilties created by the Bill and the legal
implications of the proposals.  It was agreed that witnesses should provide succinct
written evidence in place of an opening statement leaving more time for the
committee to question on the issues it needed to explore.

4. On timing, the Committee agreed that, if necessary, it would approach the
Bureau at a later date to request an additional week for Stage 1 consideration.

9 January
General issues
Andy Wightman, Caledonia Centre for Social Development
Law Society of Scotland

Access
Scottish Natural Heritage
Scottish Landowners’ Federation (to Rural Development 15/1) [also on right to buy]
National Farmers Union of Scotland (to Rural Development 21/1 – L. Lomond)

w/b 14 January
Access
Scottish Environment LINK
Scottish Sports Association
Scottish Countryside Access Network
Scottish Outdoor Recreation Network (to Rural Development 21/1 – L. Lomond)
Alan Blackshaw (on development of law of trespass, etc)

w/b 21 January
Community/crofting right to buy
Royal Institute of Chartered Surveyors (to Rural Development 15/1)
Lands Tribunal for Scotland
Jim Hunter (re land ownership context)
Scottish Land Fund
Scottish Crofters Foundation (to Rural Development 8/1)



Crofting Commission (to Rural Development 8/1)

w/b 28 January
Minister

Visits
2-3 members to visit Stornoway, Uig and Gigha in course of January.
If possible, one meeting to be held in either Borders or Inverness (14th January is
likely to be most suitable in terms of both timing and subject matter).



Rural Development Committee:  evidence on Land Reform (Scotland) Bill

The Committee’s focus will be on the effect of the Bill on rural businesses.

Crofting right to buy – 8 January
Association of Salmon Fisheries Boards
Highlands and Islands Rivers Association
Crofting Counties Fishing Rights Group
Scottish Crofters’ Foundation
Crofting Commission
Mr Hamish Jack

Community right to buy – 15 January
Scottish Landowners’ Federation
Highlands & Islands Enterprise/Scottish Enterprise
Royal Institute of Chartered Surveyors
Mr Simon Fraser
A community organisation (to be identified) with direct experience of land purchase

Access – 21 January (possible in Loch Lomond)
To be preceded by visit to a farm where public access has caused difficulties
National Farmers’ Union of Scotland
Ramblers’ Association
Visit Scotland
Scottish Outdoor Recreation Network


