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Scope of Submission

This document is the first written submission made by the Crown Office and Procurator

Fiscal Service to the Justice 2 Committee in connection with its Inquiry into the Service.

It follows a visit by Committee members to Crown Office, and office visits to Aberdeen,

Ayr, Stirling and Glasgow.  Members have received a copy of the Service’s Annual

Report for 2000/2001, and the new Prosecution Code.  Members will also have seen the

Lord Advocate’s written response to the Justice Committees’ Stage 1 Report to the

Finance Committee on the Scottish Budget1.

This submission takes into account the 37 written submissions received by the Committee

from interested parties2.  In order to provide a manageable response, we have organised

our comments under the following key headings, reflecting the main issues that appear to

us to have been raised by correspondents:

Policy and Practice

� Decision making

� Public interest

� alternatives to prosecution

� District Court

� “budgetary considerations”

� Reasons for decisions

� Dealings with the public

� Sensitivity

� VLO

� Complaints

� Race

� Road traffic deaths

                                                
1 Annex I - letter dated 27 September 2001
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� Deaths

� Communication/liaison

Management and Resources

� Workload

� Staffing

� Future Office System

� Quality and Practice Review Unit

� Resources

Rather than a line by line response to each submission made to the Committee, these

comments set out a framework of policy, practice and current initiatives in each of these

key areas.  We shall, of course, be happy to respond in detail to any particular points that

the Committee wish to explore in more depth, in due course.

We will also take this opportunity to address some of the perceptions about the Service

that have emerged in the course of the Inquiry.  It is matter of considerable concern to the

Department, that public confidence has been undermined, and staff morale has been

sapped, by some of the claims that have been made about the way we go about our work

and, in particular, deal with members of the public.  In fact, we sense that in the early

stages of this Inquiry, members have formed a favourable impression of the

professionalism and dedication of our staff, but we will take this opportunity to offer

some positive evidence3, from people and organisations who have experienced our work

first-hand.

                                                                                                                                                
2 “Submissions re COPFS as at 24 September 2001”
3 Annex 2 – “Words of Appreciation”
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Introduction

By way of introduction, however, it seems to us that it would be useful to restate what we

as a Service aim to do, and to offer a context for this submission, and the Inquiry.

Context

The Crown Office and Procurator Fiscal Service has in recent times undergone, and

continues to undergo, some of the most profound changes in its long history.  These

changes are legal, constitutional and cultural, arising from developments in the criminal

law, the incorporation of the European Convention on Human Rights, the devolution

settlement and significantly higher expectations among the public for information and

recognition.   All have created pressure and all have made demands on our resources.

Against a background of historical underfunding, the Department has shown resilience to

these pressures, an ability to respond proactively and, in certain areas, to excel.

Our performance also has to be considered on the basis of a clear understanding of the

interdependencies of the criminal justice system as a whole.  The level of resourcing, and

effectiveness, of the police, the defence and the courts all impact on the ability of the

Crown Office and Procurator Fiscal Service to meet its aims and objectives, and on the

very adequacy of its own resources.  Of course, this Department’s resources and

effectiveness impact on other parts of the system.  But increasing our resources would

still leave many of the problems of our criminal justice system untouched.

Looking to what we have achieved in this period of change, we have coped with an

increase in serious and complex crime, at a time when pressures on the High Court have

made the efficient delivery of justice increasingly difficult to achieve. We welcome the

broad-based review of the High Court commissioned by the Minister for Justice

following the reports into the death of Surjit Singh Chhokar, and will look to the results

of our own departmental review of the investigation, preparation and prosecution of High
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Court cases for a detailed and critical analysis of our own procedures and an

identification of further resource needs.

Incorporation of ECHR into Scots law has been a historic event in Scottish legal history.

The Committee is aware of the Department’s good work in meeting that challenge.

The new Scottish legislature and Executive have generated a significant amount of new

work which we have responded to unstintingly, providing evidence and responses to an

active Committee structure, policy support to an equally active Justice Department and

support to Law Officers on a scale not seen before.

At the same time as these changes and pressures have been affecting the Service, the

Department has recognised the need to inspect the performance of our professional

duties, looking critically at quality of work and identifying ways of improving practice.

By setting up the Quality and Practice Review Unit, the Department took the initiative to

ensure that professional standards are driven up and remain high in the face of continuing

pressure and change.  We have also responded to the manifest increase in the

expectations of the public for greater recognition of the interests of victims and witnesses

in the criminal justice system, setting up a Victim Liaison Office, incorporating customer

care into our departmental training programme, and exploring the scope for giving

reasons for decisions in more cases.  Whilst the culture of the Department is changing to

reflect the expectations of the community we serve, new demands for information and

liaison from a Service already under considerable pressure, require additional resources.

A difficult balance also requires to be struck between openness and accountability on the

one hand, and independence, a respect for confidentiality of information, and the privacy

of individuals, on the other.

Against all of this background, the Department rose to the unique challenge of the

investigation and prosecution of the Lockerbie bombing, winning international praise and

recognition for “the flexible and professional approach to achieving an outcome
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unprecedented in legal history: the investigation and prosecution of a major and complex

case under Scots law in the Netherlands.”4

Under pressure and subject to profound change, the Department continues to make a key

contribution to the delivery of justice in Scotland.  We look forward to that pressure

being relieved by further strengthening of our resources, and to building on our

achievements.   We hope the Committee will recognise those achievements, and the

context in which they came about, in taking this Inquiry forward.

Strategic Aim

As the Committee know, our strategic aim is:

“To play a pivotal role in the achievement of the purpose of the criminal justice

system of maintaining the security and confidence of the people of Scotland by

providing just and effective means by which crimes may be investigated and

offenders brought to justice”.

Our aspiration is to be effective and consistent in our discharge of that role. We have

published objectives and values which support that strategic aim:

Objectives

The Department's key objectives5 are:

� To provide the sole public prosecuting authority in Scotland, which, in the public

interest, ensures that all crimes made known to the Procurator Fiscal, including cases

of serious and complex fraud, are investigated and that effective and consistent use is

made of the range of prosecution options, alternatives to prosecution and provisions

for the confiscation of proceeds of crime;

                                                
4 Citation, Special Achievement Award, International Association of Prosecutors, September 2001
5 We have left the supervision of charities (Scottish Charities Office) and the administration of property
falling to the Crown (Queen’s and Lord Treasurer’s Remembrancer) out of this list because we understand
that the Committee is primarily interested in our prosecution functions.
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� To investigate all sudden deaths made known to the Procurator Fiscal and, in

appropriate cases, conduct public inquiries;

 

� To investigate independently all complaints of criminal conduct by police officers;

 

 Values

 

 Impartiality

 Decisions will be impartial, fair and timely and taken on an independent, objective and

professional assessment of the evidence available.

 

 Thoroughness

 The investigation, preparation and presentation of cases will be carried out thoroughly,

critically and accurately.

 

 Integrity

 The professional integrity of the department’s staff will be maintained by:

� being open with the court, and fair and dispassionate in the prosecution of cases in

court;

� disclosing to the defence any information considered material to the defence;

� preserving the confidentiality of reports and investigations.

Sensitivity

The department will be sensitive to the needs of the public, including victims, next of kin

and witnesses;

Co-operation

The department will seek to maintain effective working relationships with other agencies

in the criminal justice system; and
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Professionalism

The department is committed to maintaining high quality performance by all staff.

The Committee will notice that none of this says anything about winning trials or about

conviction rates.  It is our responsibility to lay all of the relevant evidence fairly before

the court, to test any substantive defence case by cross examination and to explain to the

jury, sheriff or justice the basis on which we seek a conviction, and invite to convict.

However, it is not a case of winning at all costs.  Conviction or acquittal is the

responsibility of the court. There is often an assumption that an acquittal – especially in a

high profile case – indicates a failure on the part of the prosecution. This does not

necessarily follow. Before there can be a conviction in a Scottish criminal case, the court

must be persuaded of the guilt of the accused by a legal sufficiency of admissible

evidence and beyond reasonable doubt. That threshold is set deliberately high and no

prosecutor can secure a conviction in the face of evidence which does not meet that

standard.  The fact that an accused has been acquitted does not necessarily mean that the

Crown has not done its job properly6.   Indeed, it may be regarded as a sign that the

checks, balances and protections in the criminal justice system are working as they

should.  In a civilised society, a criminal justice system possessing a 100% conviction

rate would be a sinister creature indeed.

                                                
6 See also  Annex 3 , “Words of Appreciation”, pages 2 & 3
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POLICY AND PRACTICE

� Decision making

In considering cases the Procurator Fiscal must first decide whether the conduct

complained of constitutes a crime known to the law of Scotland and whether there is any

legal bar to prosecution (for example, a statutory time limit might already have expired

when the case is reported to the fiscal; or the Scottish courts might not have jurisdiction

over the offence). Assuming that these requirements are met, the prosecutor must then

take account of both legal and public interest considerations.

The first legal consideration is sufficiency of evidence. There must be evidence from at

least 2 sources to prove each of the essential elements of the crime and also to prove that

the particular accused person was the one who committed that crime. As we say in our

recently published Prosecution Code, if, after a full inquiry, the procurator fiscal is

satisfied that the evidence is insufficient, he cannot then proceed with a prosecution. To

do so would be improper, malicious and actionable. Any such prosecution would also be

bound to fail and would thus also constitute a waste of resources. Insufficiency of

evidence accounts for a substantial proportion of all “no proceedings” cases7 - 25% in the

period from October 2000 to September 2001.

Assuming that the report discloses sufficient admissible, reliable and credible evidence of

a crime committed by the accused, the prosecutor must consider what action is required

in the public interest.  For most of the cases reported to the Procurator Fiscal,

prosecution will be the preferred option, assuming that there is sufficient evidence to

justify proceedings. The general principle, however, is that the prosecutor should pursue

the least serious option which will properly meet the case. That means that alternatives

to prosecution should be excluded before prosecution itself is considered and that cases

which are being prosecuted should be taken in the lowest competent court unless there is

                                                
7 see Annex 3 – “No Proceedings Breakdown”
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some good reason for prosecuting in a higher court (for example, an expectation that

more serious sentencing powers will be required).

� Public Interest

Assessment of the public interest often includes consideration of competing interests,

including the interests of the victim, the accused and the wider community. The factors

which require to be taken into account in assessing the public interest will vary according

to the circumstances of each case. It is not possible to produce an exhaustive list of public

interest factors but the following may be relevant. Not all of them will apply in every

case and the weight to be attached to any particular factor will depend on the

circumstances of each case. The assessment of the public interest involves a careful

consideration of all the factors relevant to a particular case. It is not susceptible to any

sort of mathematical approach. The factors that are taken into account in determining

where the public interest lies include:

(i) The nature and gravity of the offence

(ii) The impact of the offence on the victim and other witnesses

(iii) The age, background and personal circumstances of the accused

(iv) The age and personal circumstances of the victim and other witnesses

(v) The attitude of the victim

(vi) The motive for the crime

(vii) The age of the offence

(viii) Mitigating circumstances

(ix) The effect of prosecution on the accused

(x) The risk of further offending

(xi) The availability of a more appropriate civil remedy

(xii) Powers of the court

(xiii)Public concern
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� Alternatives to Prosecution

Alternatives to prosecution include warnings by the Procurator Fiscal, conditional offers

of road traffic offence fixed penalties, diversion from prosecution, and statutory

conditional offers of fixed penalty (“Fiscal Fines”).

So far as fiscal fines are concerned, section 302 of the Criminal Procedure (Scotland) Act

1995 gives the Procurator Fiscal the power to make a conditional offer of a fixed penalty

in relation to any offence in respect of which an alleged offender could competently be

tried before a district court. A range of penalties of £25, £50, £75 or £100 is available and

fixed instalment payments of between £5 and £20 per fortnight may be offered.

The Committee should also be aware that Procurators Fiscal are provided with detailed

and extensive guidelines regarding the use of fiscal fines, to ensure that they are

employed consistently, and appropriately in the public interest.

The Lord Advocate has directed that a fiscal fine must not be issued:

� Where the offence is possession of a class A drug, or where the offence of

obstruction relates to a Class A drug and involves violence or is a

contravention of s.23(4) (b) or (c) of the Misuse of Drugs Act 1971;

� Where the offence under the Vehicles Excise and Registration Act 1994

involves a claim for back duty, or involves forgery

� Were the case involves overtones of sexual behaviour or racial motivation

� Where the accused is under the age of 16 years

� Where a non-police agency, empowered by statute to offer a fixed penalty has

done so but the accused has failed to take up the offer, and

� Where there is information to suggest that the accused suffers from a mental

disorder

In addition, it may be inappropriate to offer a fiscal fine where:
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� the case merits a disposal other than or in addition to a fine (e.g. forfeiture,

destruction of an animal; compensation; disqualification of any kind)

� the offence was committed when the accused was on bail,

� the accused had previously been offered a fiscal fine but has not accepted the

offer or where it is known that he has previously accepted an offer but failed

to complete payments

� there are good reasons for believing that the fine will not be paid

� the accused has recent and analogous previous convictions, it would not

normally be appropriate to offer a fiscal fine

� the accused resides outwith Scotland – although a fiscal fine may be offered

as long as he has a fixed address in Scotland

or for:

� A breach of the peace involving:

- Persistent alarming behaviour to the public or any individual

- A major disturbance

- Brandishing of firearms, knives or other similar weapons

- Intimidation of witnesses

� Crimes of dishonesty other than the most trivial, and those in circumstances

that disclose breach of trust or embezzlement

� Contraventions of the Civic Government (Scotland) Act 1982:

- Section 57 (in or on a building etc with intent to commit theft)

- Section 58 (convicted thief in possession)

- Section 52 (offences involving indecent photographs of children)

- Section 51 (publication of obscene material)

- Schedule 2, para.19 (sex shops)

� Assault where:

- The injury is not minor

- The assault occurred in prison

- The victim is a child or particularly vulnerable
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- It was associated with dishonest intent or intent to pervert the course of

justice

- The victim is a police officer

� Certain tachograph offences

� Certain offence under the Licensing (Scotland) Act 1976

� Other specified reason – there will be cases where a monetary penalty (i.e. a

fine) is the appropriate disposal but the particular circumstances of the offence

are such that a prosecution in court is in the public interest.

Fiscal fines are not intended for use in relation to serious or persistent offending.

� District Court

Responses from a small number of District Courts8 point to a reduction in business in the

District Court.  We attach statistics9 for the last five years that confirm a national

downward trend in District Court prosecutions, as well as an increase in non-court

disposals.  The overall trend in the issuing of fiscal fines is marginally upwards, although

numbers for the last two years have in fact fallen from a high point in 1998/1999.  The

Service has taken into account the downward trend in business by discussing the most

efficient use of Court time with District Court personnel at local level.

A moderate reduction in business in the District Court is a natural and unremarkable

consequence of the availability of fiscal fines as an alternative to prosecution in the

District Court.  Fiscal fines can be appropriately and responsibly used in a wide variety of

circumstances.  Detailed criteria regarding the nature of the offence and the

circumstances of the accused are taken into account when making the relevant decision.

More generally, the Committee will be aware, and wish to take account, of the recently

announced review of summary justice in Scotland, chaired by Sheriff Principal McInnes.

                                                
8 North Ayrshire Council J2/01/20/12; Dundee City Council J2/01/20/16; Renfrewshire Council
J2/01/20/41; East Dunbartonshire Council J2/01/20/61
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� “Budgetary Considerations”

Departmental guidance states that:

“the use of an alternative to prosecution as a possible disposal of the case should be

given careful consideration by the Procurator Fiscal when a case is reported to him.

The use of any one particular alternative to prosecution should be assessed in the

light of its appropriateness to the particular circumstances of the case or the

accused.”

So far as proceedings in court are concerned, fiscals proceed on the basis that:

“the choice of court will, in the first instance, be determined by considerations of

jurisdiction.  If there remains a choice of court, the Procurator Fiscal will have

regard to the gravity of the offence, the offender’s record and the likely penalty.

The practical test to be applied in determining whether the trial is to take place

according to solemn or summary procedure is to consider whether, having

regard to the gravity of the offence, an adequate sentence can be imposed by a

summary court in the event of conviction.”

This represents the true approach of Scottish prosecutors to decision-making.  Budgetary

considerations form no part of decision making in the public interest in the way that has

been suggested.  We consider it is right to consider costs to the taxpayer and to prioritise

resource allocation in favour of the investigation and prosecution of serious crime, but we

are sorry to see that the myth of the “no pro” quota persists. We are concerned with the

efficient and effective use of our resources in the public interest, not “prosecution by

numbers”.

                                                                                                                                                
9 Annex 3
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Reasons for Decisions

There remains continuing concern in some quarters about our practice of declining to

give reasons for decisions.  This is reflected in a number of the written submissions to the

Committee, including those from Shona Robison MSP10 and Cathy Jamieson MSP11

who both call for greater openness and accountability in respect of decision-making by

prosecutors.

The position is that decisions taken by prosecutors are based on statements and reports

that are confidential, and sometimes of a private and/or sensitive nature.  It would be

quite wrong to put that information into the public domain and, frequently, it is

impossible to explain a decision without reference to that information.  Moreover,

providing detailed reasons would be likely to provoke discussion of the case in a way (for

example in the media) which would amount to a trial without the protection of the court

for either the accused or the victim.  In many cases there are competing interests (and

versions of the evidence) not only between victim and accused, but also as between

victims and witnesses.  Rather than improving public confidence, there is a danger that a

relaxation of practice in this area would have the opposite effect - fearful of publicity, ill-

informed speculation about the alleged offence, or trial by television or newspaper,

victims may be inhibited from reporting crime, and witnesses from coming forward to

give statements.  That would be an extremely unwelcome development particularly in

relation to serious sexual offences against women, racially motivated offences and,

indeed any crime involving vulnerable, intimidated or hesitant witnesses.

The Lord Advocate is also concerned to avoid individual decisions becoming issues of

party political controversy.  Routinely making public reasons for individual decisions

would almost inevitably lead down that path.  If that were to happen, the independence of

the Lord Advocate would be severely compromised, and public confidence in the

prosecution system would be undermined.  The Lord Advocate is obliged in terms of

                                                
10 J2/01/20/9
11 J2/01/20/14
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section 48(5) of the Scotland Act 1998, to take decisions regarding the prosecution of

crime independently of any other person.

That said, the Lord Advocate, and the Service as a whole, are sympathetic to victims who

wish more information as to the reasons for decisions that affect them.  Crown Office and

the Procurator Fiscal Service are currently reviewing the nature and extent of information

that could be made available, privately, to victims about prosecutorial decisions.  This

work, which is given particular focus by the development and roll-out of the departmental

Victim Liaison Office, is drawing on experience of colleagues in the Crown Prosecution

Service12, who are currently piloting the giving of reasons to victims in England and

Wales.

                                                
12 J2/01/20/11
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� Dealings with the Public

� Sensitivity

The Department strives to be sensitive to the needs of the public, including victims, next

of kin and witnesses.  We believe that the vast majority of both legal and non-legal staff

deal with the public in a courteous, professional and sensitive way.  We produce some

evidence13 to support that view.

It is also the case that members of the Department are a visible and relatively accessible

point of contact where people can vent their frustrations with the criminal justice system

as a whole, or their grief or anger.  There are times when we have to deal with people in

crisis. But whatever the nature of the enquiry, we acknowledge without reservation that

there is no place or high-handedness, arrogance or condescension towards people seeking

information or assistance from the Department. “Customer awareness” and “customer

needs” are elements of our departmental training that are growing in importance, both for

the Department and individual members of staff.  A recent training event on customer

needs, chaired by the Solicitor General, involved Victim Support Scotland, Scottish

Women’s Aid, Rape Crisis and PETAL and further training is planned.  The very process

of this Inquiry has also served as a reminder of the importance that must be attached to

high standards of sensitivity.

� Victim Liaison Office (“VLO”)

As the Committee is aware, the Department is committed to establishing VLO offices

within each of the Procurator Fiscal Regions by Spring 2002.  Pilot offices have been

established in Aberdeen and Hamilton and recruitment has started for the Glasgow office.

It is anticipated that the Department’s commitment will be met, on target.  We recognise

that local needs vary across the country, and we wish to address these as resources

                                                
13 “Words of Appreciation”
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permit.  The VLO is undoubtedly an important innovation that will play a critical role in

meeting the needs of victims.

� Complaints

We recognise that it can be annoying, frustrating or distressing to be treated with a lack

of respect or courtesy, or denied information to which one is entitled and we

acknowledge that there are occasions when the service we provide falls short of what it

should be.  The operation of an effective complaints system plays an essential part not

only in the handling of specific grievances, but also in the process of improvement in the

Department.  An effective, well-structured complaints system provides an organisation

with feedback on its performance and allows it to identify areas of poor performance so

that action can be taken to bring about positive change.

The Crown Office and Procurator Fiscal Service introduced a department-wide

complaints procedure in 1996 in keeping with an earlier commitment made in the

Department’s Standard Charter Statement, with the overall objective of improving quality

of service.  That system has been reviewed and arrangements are in hand to introduce

improvements that will create a more responsive, structured and effective procedure,

benefiting both the members of the public who have a complaint, and the Service.
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� Race

Having issued departmental guidance to prosecutors to provide an effective and

appropriate response to reports of racial crime, we continue to keep the issue under

review in close collaboration with the Commission for Racial Equality14, local racial

equality and community groups, and inter-agency discussion in the Scottish Executive’s

Stephen Lawrence Inquiry Steering Group.

The Committee will be aware that the department’s prosecution policy, set out within six

weeks of publication of the Macpherson Report into the death of Stephen Lawrence in

February 1999, applies a presumption in favour of prosecution of racially motivated

offences, and requires that pleas of guilty that exclude available and admissible evidence

of racial motivation should not be accepted.  We continue to prioritise racial crime and

monitor the application of prosecution policy carefully.

In addition, of course, the reports prepared by Sir Anthony Campbell and Dr Raj Jandoo

on the Chhokar case have now been published.  Whilst neither report found any evidence

to suggest that any racist behaviour or attitude influenced decisions or action taken, Dr

Jandoo’s report concluded that there are elements of institutional racism to be found on

the organisation of both Strathclyde Police and Crown Office and the Procurator Fiscal

Service.  Dr Jandoo explicitly recognised that in the three years since the murder of Surjit

Singh Chhokar, this Department has taken systematic action to eradicate institutional

racism – defined as occurring:

“wherever the service provided by an organisation fails – whether deliberately or not

– to meet equally the needs of all the people whom it serves, having regard to their

racial, ethnic or cultural background.”

Our departmental Race Strategy Group, chaired by the Solicitor General, plays a key role

in driving through our anti-racist agenda, and in mainstreaming racial equality throughout

                                                
14 J2/01/20/24
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the policies and practices of Crown Office and the Procurator Fiscal Service.  The

initiatives which have been taken are referred to with approval by Dr Jandoo.  In all of

this work, we are committed to consultation with the Commission for Racial Equality,

Racial Equality Councils and local community groups to ensure that we identify needs,

rather than make assumptions about what is required.

The Lord Advocate has accepted the recommendation that the reconstituted Crown

Office and Procurator Fiscal Service Inspectorate should conduct a thematic review of the

Service’s response on race matters within two to three years, and that its report will be

made public.
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� Deaths

One of the most important duties of the Procurator Fiscal is the exercise of his function of

enquiry into certain categories of death.  The Department is committed to undertaking

this duty with the greatest care and attention.

The issue of liaison with relatives in death cases is the subject of detailed guidance to the

Service, and it is our policy that where a death is reported to the Procurator Fiscal and

there is likely to be any form of criminal proceedings, or where the death has resulted

from a road traffic accident, or there is the possibility that a Fatal Accident Inquiry will

be held, we will give a relative of the deceased the opportunity to meet with the

Procurator Fiscal or a member of his staff to discuss the matter.  The purpose of the

meeting, apart from any formal content it might have, is to explain the fiscal’s role, the

possible outcomes of his investigations and to establish a point of contact at the office for

the relative.

The principal aims of the VLO service in the context of deaths are to provide information

to victims and bereaved next of kin about the criminal justice process in general and

about the progress of the case that affects them in particular, to provide support to victims

and bereaved next of kin by integrating, co-ordinating and liaising with existing services

and to facilitate referrals to other agencies for specialist support and counselling as

required.

We recognise that delay in release of the body as a result of the enquiries which have to

be instructed in such a case can be immensely distressing to families.  There are,

however, good reasons for such a course to be taken.  The most difficult situations tend to

arise in homicide cases where not all potential suspects have been apprehended.

Decisions in these cases require a delicate and difficult balance to be struck between the

interests of the family, the duty on Crown Office and the Procurator Fiscal Service to

investigate thoroughly and effectively in the public interest, and the right of any accused

in the case to a fair trial.
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� Road Traffic Deaths

In relation to deaths resulting from road accidents, the Procurator Fiscal’s investigation

will involve consideration of whether there should be criminal proceedings or whether a

Fatal Accident Inquiry, either mandatory or discretionary, should be held.

In its strategic plan for 2000-2003 the Crown Office and Procurator Fiscal Service made

a commitment to conduct a Review, to be completed by April 2001, of the way in which

investigations of road traffic deaths were dealt with by the Service, in order to promote

public confidence and ensure consistency of practice in investigation of these sensitive

matters.

The Remit of the Review was to inspect the handling of road traffic deaths (within the

current legal and procedural framework) comment on performance against current

performance indicators, examine the quality of decision-making and to comment upon

the extent, adequacy and consistency of communication with next-of-kin; and to make

recommendations for improvements where necessary.  The Review was carried out

against a background of public and media concern that the Crown may operate a policy in

relation to the prosecution of Road Traffic cases involving fatalities which was

substantially cost or resource driven and that consequently the Crown was not dealing

with such cases at an appropriate level, either prosecuting for less serious offences when

more serious were justified on the evidence, or proceeding in lower Courts where the

appropriate sentence suggested a higher Court.  During the course of the Review no

evidence was found to support these concerns.   In terms of the wider review, the Unit

found no fundamental flaws in the system as presently operated, and made a total of 80

recommendations aimed at enhancing the system already in place.

Those recommendations that are not of a purely formal, administrative nature have been

published and are being implemented under the auspices of the Crown Office Policy

Group.
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We unequivocally refute the suggestion made by the Scottish Campaign Against

Irresponsible Drivers (“SCID”)15 that “the considerations and decisions taken in

investigating and prosecuting road traffic deaths by the criminal justice system is cost and

resource driven”. In connection with Mr and Mrs Dekker’s Petition (Mrs Dekker is the

author of the SCID submission) on the road death of their son, Steven Dekker on 19

September 1998, the Lord Advocate’s predecessor wrote at length to the Convenor of the

Justice and Home Affairs Committee to explain just why it could not be said that such

cases were “downgraded” for budgetary (or indeed any other) reasons.  A copy of that

letter is attached.16

                                                
15 J2/01/20/4
16 Annex 4
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� Communication/Liaison

We are gratified to note the overwhelmingly positive tone of the submissions made by the

police and other agencies with whom we deal in relation to the investigation and

prosecution of crime.  We set great store, as a Department, on constructive and effective

liaison with colleagues in the criminal justice system.

So far as the police are concerned, that relationship is led by regular meetings at the

highest level between the Crown Agent, the Honorary Secretary of ACPOS and other

office-bearers, and extends in a variety of forms nationally, regionally and locally.

Particularly important are the dedicated joint working groups that address specific, and

varied, cross-cutting issues, such as criminal warrants, the standard of police reports and

the investigation and prosecution of cases involving the exploitation of children on the

Internet.

Liaison with non-police reporting agencies is also vital.  Regular meetings are held with

the Health and Safety Executive, DVLA, Customs and Excise and many others, and

Crown Office and Procurator Fiscal staff regularly provide training to their officers.

These are significant demands on our time, bearing in mind there are around 50 non-

police reporting agencies.  Particularly in the period just before and after incorporation of

ECHR, we found that demand for our expertise in this area outstripped our ability to

assist.

Liaison with colleagues in the Scottish Executive is handled principally by the Policy

Group in Crown Office, staffed by experienced fiscals seconded from the regions who

bring a practical perspective as well as legal expertise to discussions with officials.
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MANAGEMENT AND RESOURCES

� Workload

As can be seen from the tables in Annex 3, and the data contained in our most recent

Annual Report, while the total number of cases received annually by the Department has

remained steady at around 285,000, the number of cases requiring prosecution on

indictment, both in the Sheriff Court and the High Court, has increased.  Prioritising the

investigation and prosecution of serious crime at this level presents a continuing

challenge to the Department.  As we made clear in the Annual Report, and as the

Procurator Fiscal Society has pointed out, there have been additional pressures as a result

of the incorporation of the European Convention on Human Rights into Scots law.

Between 20 May 1999 and 1 September 2001, 1157 “devolution issues” (ECHR

challenges taken in terms of the Scotland Act 1998) were intimated to the Lord Advocate.

Of these 1157 challenges, 1097 (or 94.8%) were decided in favour of the Crown, some

after lengthy procedure culminating in a hearing before the Judicial Committee of the

Privy Council.  The Committee will be aware that since 2 October 2001 it has been

possible, by virtue of the Human Rights Act 1998, for accused persons and appellants to

rely upon Convention rights arguments in criminal proceedings without any need to

intimate their intention to do so to the Lord Advocate.  Separate figures are not available

for points taken in this way.

The increase in our operational caseload in serious crime arises in part because of

intelligence-led enforcement initiatives by the police, including the Scottish Drugs

Enforcement Agency, and non-police reporting agencies.  We acknowledge the securing

of an extra £6 million for the Department17, but note too the recent award of an extra £12

million over three years to the SDEA which will inevitably increase workload at the

upper end of the scale.

                                                
17 infra - “Resources” p.31
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On another level, we are now required to deal with a substantial increase in parliamentary

work.  Last year we recorded a 63% increase in the number of Parliamentary Questions

affecting the Department.  The Justice Department has been particularly active in the

early stages of the Scottish Parliament, generating a high demand for policy support from

the Department, with an enhanced level of operational input to discussions, and a

significant increase in the number of requests to give evidence to parliamentary

committees.  It is a signal of the workload in this area that the Justice Committee itself

has had to become two committees.  Of course, time and resources are being expended on

the response to the Justice 2 Inquiry itself, the nature of the work demanding the services

of experienced members of staff.
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Staffing

� Staff numbers and experience

The Department has been actively recruiting staff in recent times.  Since November 1998,

62.3 members of legal staff have been appointed – representing an increase in total legal

staff numbers (excluding trainees) of 22%. Numbers of legal staff in the supervisory

grade of Principal Depute have increased by 32% over the same period, from 55.9 to

74.2.  We are in the process of another recruitment drive, adding to the appointment of

more than 20 deputes in 2000/2001. Increases in staff numbers are not restricted to legal

grades.  The last three years have seen a 6.58% increase in the number of precognition

officers, from 83.6 to 89.1, and the total number of non-legal staff has grown from 759.6

in November 1998, to 823.4 in October this year, an increase of 8.4%.

The Department has also recruited an increasing number of trainee solicitors.  10 were

provided with a traineeship in 2000/2001 and 16 were taken on in August.  Applications

for these traineeships run in to the hundreds, and we have been able to select legal

graduates of the highest calibre.  In the last four years, all but one of the Department’s

trainees have gone on to join the service as deputes.

There is an issue regarding the experience levels of deputes, and we accept that there is

an inevitable delay between being recruited and becoming an effective resource.   One

purpose to which any further strengthening of our resources could be put would be to

increase the “lead-in” time for new deputes and the opportunity for “shadowing”,

although there is no substitute for learning by operational experience.

The current profile of legal staff experience levels as at 31.10.01 is:
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Crown Office PF Service Total

Under 1 year 0 29 29
1-2 years 0 29 29
2-3 years 0 37 37
3-4 years 1 10 11
4-5 years 1 13 14
5-6 years 6 12 18
6-8 years 5 17 22
8-10 years 7 18 25
10 years + 23 157 180

Total 365

� Staff Pressures/Morale

The results of the Staff Pressure Survey have recently been made available to the Crown

Agent and Senior Management and these are being considered carefully.  A summary of

the findings is enclosed.

With the co-operation of the TUS and the involvement of ACAS, progress is being made

in relation to the comparability study on legal staff pay.

It remains a key priority for Senior Management to address the serious issues of staff

pressure and morale in the Service that have been raised.
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� Modernising Systems - Future Office System

The Future Office System aims to modernise the way in which cases are handled and

processed by the Department.  Case marking, progressing and precognition work will be

streamlined by electronic processing, eliminating the burden and inefficiency of dealing

with large amounts of paper.  The system is designed to increase speed and effectiveness

in case processing.  In doing so it will reduce errors and bring down costs.

A test office has been set up in Crown Office with 6 personal computers operated by FOS

team personnel, testing the basic components of the system to ensure that each part works

as it should and that the operating method is as user-friendly as possible.

This phase of the testing is nearing completion.  Once the team is satisfied that that each

component is working properly, they will start testing how the components interact with

each other – so as to be satisfied that cases can be processed right through the marking

system without any problems.  That phase will involve the team marking around 1000

cases on the system in accordance with test scripts covering the full range of possible

marking decisions.

The need to train staff, and properly manage the necessary change, is clearly recognised.

In particular, we are carrying out a detailed assessment of how training, as the roll-out of

FOS proceeds, is to be dovetailed with ongoing operational work.  These matters clearly

have resource and logistical implications.

Staff have been kept up to date with progress and developments in the project by a series

of newsletters. Close links with trade union representatives have been built in to FOS

development.  The TUS is well represented in the project, with representatives playing a

significant role of the case marking, precognition, case processing, management

information, Crown Office operations and administration teams.  A further team has been

set up to look solely at staff interests.
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Some concern has been expressed about reduction in staff numbers among non-legal

grades.  There is undoubtedly an expectation that over time the new technology will lead

to reduced numbers of staff in support grades.  The Department has however made it

clear that there will be no compulsory redundancies as a result of FOS.  As regards

reduction in support posts, no such reductions are expected before late 2002.



30

� Quality and Practice Review

The remit of the Quality and Practice Review Unit is to inspect and report on the quality

of work in the Crown Office and Procurator Fiscal Service and to make recommendations

about improving practice.  Whilst its main focus is on professional decision-making, it

also examines the quality of our liaison with members the public and with other agencies

in the criminal justice system.

The Unit has played an important role since its inception in 1999 in driving up standards,

by examining performance against departmental policy and targets, and identifying and

reinforcing good practice.  Recognising the need for increased accountability, the Lord

Advocate has accepted the principal recommendation of the report by Dr Raj Jandoo that

the unit should be reinforced and reconstituted as a formal, independent inspectorate.

This unprecedented development in the Scottish criminal justice system will be taken

forward as a priority.  It will, of course, be necessary to preserve the independence of the

Lord Advocate in any arrangements that are made, as well as his accountability to

Parliament for the operation of the Department.  It will also be necessary to find

resources to ensure that it is properly constituted to fulfil its important role effectively.
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Resources

The adequacy or otherwise of the resources available to the Department is at the heart of

this Committee’s inquiry into Crown Office and the Procurator Fiscal Service.  We hope

this submission is of assistance in providing a context for the Committee’s deliberations,

but the circumstances surrounding this issue continue to change rapidly.  Progress has

already been made since the Inquiry was announced, with the appointment of 27 new

depute entrants since 8 May 2001(when the Inquiry was set up), and detailed

consideration is being given to issues of pressure and morale in the service generally.

The Committee is aware that the Department’s internal independent review of resource

planning, allocation and management is due to report in February 2002. In addition the

Lord Advocate has accepted the main recommendation of the report by Sir Anthony

Campbell, for a review of the internal systems of Crown Office and the Procurator Fiscal

Service in relation to the processing, preparation and prosecution of High Court cases.

This review, which will build on work already done in our Future Office project, will be

taken forward by the Quality and Practice Review Unit.  It will be overseen by a Steering

Group to be chaired by the Solicitor General, with participation by experts independent of

the Department.  This will inform an assessment of the levels of resources necessary to

provide appropriate standards of service in the prosecution of serious crime.  The more

wide ranging review of the High Court to be commissioned by the Minister for Justice

will also be relevant.

Against a background of historical underfunding the need for additional resources has

been identified and acted on.  In addition to £22 million, further funding of £6 million

over three years was recently secured via budget consequentials.  However, in the face of

increasing demands on the Service, we are not seeing the improvements that we had

hoped for in relieving pressures on staff and meeting our departmental targets, and

evidence is accumulating from both within and outwith the service that further

strengthening is necessary in order to deliver a first class prosecution service without

imposing unacceptable levels of pressure on our loyal and committed staff.  As the results
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of the various reviews and the Committee’s own inquiry converge in the months to come,

we will be well placed to quantify the extent of that need to strengthen resources, and to

identify how best it can be applied and managed to secure our objectives as an

independent, professional, accountable prosecution service for Scotland in the 21st

century.
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The Right Honourable Colin Boyd QC

Jenny Goldsmith
Assistant Clerk, Justice 1 Committee
The Scottish Parliament
Room 3.11
Committee Chambers
EDINBURGH

27 September 2001

JOINT MEETING OF THE JUSTICE 1 AND JUSTICE 2 COMMITTEES ON
2 OCTOBER 2001: CONSIDERATION OF THE BUDGET AT STAGE 2

I have been invited to respond to the Justice Committees’ Stage 1 Report to Finance
Committee on the Scottish Budget, so far as it relates to Crown Office and the Procurator
Fiscal Service.  The Committees plainly have continuing concerns arising from the evidence
given on the budget and I am therefore pleased to have this opportunity to address those
concerns, and discuss a number of significant recent developments.

As Committee members will have seen last week, in common with almost all other
departments of the Scottish Executive, Crown Office and the Procurator Fiscal Service have
once more been awarded additional funding under “end year flexibility” arrangements.   The
funding, amounting in total to £3.3 million, comprises £2 million carried forward from year
2000/2001, with an EYF award of £1.3 million.  This additional EYF funding is to be applied
to operating lease costs of our Future Office System network – the national programme to
modernise working practices in the Service by the introduction of new technology.  The
underspend is mainly attributable to a planned take up of EYF resulting from the
Comprehensive Spending Review.  I note that the Committees regard the Department’s
reliance in recent years on end year flexibility as “heavy” and “unsatisfactory”, and they will
therefore welcome the assurance that this reliance, a characteristic of the pre-devolution
arrangements with Treasury, has been running down over recent years.  That trend is set to
continue.

I realise that the Committees will have remaining, and wider, concerns regarding the
adequacy of the increased baseline for the funding period 2001/02, and its management. 
Whilst, as the Stage 1/
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Stage 1 Report acknowledges, the Justice 2 Committee Inquiry is looking closely at this
question, it is clearly a matter of interest to both Committees in the context of the Scottish
Budget.  I should like, therefore, to reiterate, and amplify, some of the comments I made to
Justice 2 last week regarding the Department’s resources.

The Stage 1 Report correctly reflects the Crown Office view that circumstances that affect the
delivery of the prosecution service in Scotland continue to change1.  That process results in a
complex and often rapidly changing environment with a variety of new demands on our
resources.  Not all of these can be predicted.   The incorporation of ECHR, and the Lockerbie
trial, for example, were unprecedented events in the Scottish legal system, and we continue to
be affected by the resource implications of individual cases and legal decisions that emerge in
different ways, at different times, and for different reasons.  The overall legal landscape
continues to change with an increase in serious crime, growing complexity of casework, the
introduction of new technology, the needs of victims and witnesses and demands for greater
openness and accountability. 

I wish to be quite clear about my attitude, and the attitude of senior management at Crown
Office, to such demands.  If it is the case that the additional staff that are being recruited2, or
our other resources, are not adequate to meet changing circumstances, additional resources
will be sought.  The Committees will note that the Solicitor General has already made that
point explicitly in the context of the Justice 2 Inquiry.  (OR, 8 May 2001, col.86).

Of course, it is vitally important that we are able, wherever possible, to identify these
pressures in advance, calculate the resource impact and deploy and manage our resources
effectively.  Just as circumstances change, so too must we examine our own resilience to such
pressures.  It is important, therefore, that both Committees are aware that at the same time as
members of Justice 2 Committee have been looking at the resources of the Service, we have
also been actively addressing this matter. 

In particular, I have been concerned to ensure that resource planning and management within
the Department are sufficiently robust to ensure, so far as it is possible to do so, that our
resource needs are accurately and timeously assessed and that our resources are used
efficiently and effectively and reflect our priorities.  Our resource planning arrangements,
which the Director of Resources described at meetings in April and May, were developed
following departmental management reviews which were carried out in the early and mid-
nineties.  They were designed to work within the system that was in place before devolution.

Following/

                                                
1 Paragraph 33
2 Paragraph 32
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Following discussion between myself and the Department’s Senior Management we have
decided that those arrangements need to be looked at again.  As a result, as I announced at the
meeting of the Justice 2 Committee on 19 September 2001, we have in consultation with the
Executive, set up a high level management review of resource planning, allocation and
management in the Department.  The objective is to ensure that Crown Office and the
Procurator Fiscal Service is resourced and managed to provide the first class service that I and
members of the Service want to see it deliver, and the people of Scotland are entitled to
expect.  The review will start in October and will report at the end of February 2002.  It will
examine the present arrangements, identify any changes which would improve existing
systems and recommend appropriate action.  I attach considerable importance to this review. 
I expect the exercise will prove useful for our participation in next year’s spending review.  I
hope too that Committee members will agree that it signals an acknowledgement of the
importance of the whole issue of resource planning and management, and a willingness to
bring about change where change is necessary to help deliver an efficient and effective
prosecution service that has the confidence of the community it serves.

Inherent in those aims is a need to deploy our resources in such a way as to recruit and retain
high calibre legal and administrative staff.  In this context, I should like to say that I attach
considerable importance to what the Procurator Fiscal Society has to say about pressures on
the Service.  The Society represents a significant proportion of the department’s legal staff,
from new entrants to some of our most senior and experienced prosecutors.   Through
existing regional arrangements, senior prosecutors such as the Society’s president, Richard
Stott, are able to contribute to strategic planning and future resource needs.

In particular, I agree with the Society that to exploit the current recruitment drive to the full,
as many new recruits as possible need to stay in the Service long enough to acquire the skills
and experience that will make them effective prosecutors.  Ideally, we want them to continue
in the Service, not least to support and “bring on” less experienced colleagues.  The Society
highlights the importance of retention rates in this context.  These are, in fact, healthy, but in
light of the concerns that have been expressed about salary levels relative to other
Government lawyers, discussions are progressing with Trade Union representatives regarding
a planned comparability study.  

The Stage 1 Report refers to the Glasgow Bar Association’s evidence of “examples of delays
in/



Annex 1

36

in courts arising from the Crown’s lack of resources”.  I would urge the Committees to be
vigilant against assigning the whole responsibility for the efficient administration of justice in
the courts of Scotland to the Procurator Fiscal.  Recent research3 has confirmed that delays in
courts result from a variety of factors.   The study revealed that almost all adjournments of
pleading diets occurred for one of two reasons – because no response was received from the
accused, or for the defence to receive further instruction from the accused.  The three most
common reasons for the insertion of a continued intermediate diet were that the defence was
not prepared for trial (most commonly through being unable to obtain police witness
statements from the police); the accused was absent; or the Crown was not prepared for trial
(most commonly through being unable to trace or obtain the co-operation of a witness).  The
majority of adjournments of trial diets in advance of the trial occurred because the defence
was not prepared for the trial (most commonly claiming a lack of time because they had only
recently been instructed); the Crown was not prepared for trial (most commonly because of
witness difficulties); or an essential Crown witness, though co-operative, was unable to attend
on the scheduled date.  The main reason trial diets were adjourned on the day of the trial was
the absence of an essential Crown witness. 

I mention all of this to demonstrate that some care is required to properly assess the true
nature and extent of perceived problems.  In this case, objective and empirical research tends
to suggest that a shortage of Crown resources is not in fact a significant factor in delays in the
Sheriff Court.  On the other hand, the report identifies areas where practice and, in particular,
joined-up working across the criminal justice system could be improved.  The Committees
will note that a specific element of the remit of the Management Review that I have just
announced will be “to have regard to the relationships between the COPFS and other agencies
in the criminal justice system with the aim of improving joined-up working across the
system.” 

The District Courts Association has also given evidence to the Committees.  The first
suggestion, that cases are being continued without plea because the fiscal has not had time to
prepare the papers, does not sit easily with what in fact happens at that stage of proceedings.
Continuations without plea arise, by definition, at a preliminary, and merely procedural diet. 
No witnesses are cited at that stage, and so the fiscal in court is not faced with the alternative
of having to conduct a trial.  A case may be continued without plea where the accused has not
responded to his citation and there is nothing before the court to indicate whether the accused
is pleading guilty or not guilty.  Or the defence may request that the case is continued without
a plea being entered, so that further consideration can be given to the accused’s position
before he commits himself one way or the other.  Occasionally, the Crown may ask for the
case/

                                                
3 “Adjournments of Summary Criminal Cases in the Sheriff Courts”, Scottish Executive Central
Research Unit, Crime and Criminal Justice Research Findings no.55, 2001 (Leverick and Duff)
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case to be continued, where, for example some new matter that has a bearing on whether the
prosecution should continue at all, has to be investigated.  Where it is possible that an
acceptable plea might be negotiated, it is also preferable to continue a case without plea to
allow those discussions to take place, rather than enter a plea of not guilty and fix an
unnecessary trial diet.   In all cases, a continuation without plea is for a maximum period of
three weeks.

There is little incentive, or indeed opportunity, to continue a case without plea simply because
the depute has not “prepared the papers”.  Continuation without plea is not a labour-saving
device in its own right.

The DCA goes on to suggest that fiscals are being sent into court with insufficient experience.
All depute fiscals are legally qualified as solicitors or advocates; generally, this will involve
completion of a 3 or 4 year law degree, followed by a 1 year diploma in legal practice,
followed by a 2 year traineeship to qualify the solicitor or a period “devilling” to a member of
the Faculty of Advocates and successful completion of further examinations set by the
Faculty of Advocates.

Many entrants to the Crown Office and Procurator Fiscal Service have prior experience as a
solicitor or (less commonly) as an advocate. Some are former Crown Office trainees.
However, on entry to the Department a new depute will receive standard induction training
complemented by local training and attendance at core courses, each of at least 3 days
duration, in legal work, precognition work and advocacy.  There is also a selection of
centrally run courses on a variety of topics where attendance is by application or in some
cases by nomination.  It is a requirement of the Law Society of Scotland that every solicitor
requires to undertake at least 20 hours post qualifying legal education per annum; this applies
equally to deputes who are solicitors although in practice most deputes who are new to the
Department will exceed that quota through attendance at the various in house training events
described above.

The role of the line manager in training is of particular importance for new entrants and
formal training is augmented by informal “on the job training” which will be tailored to
individual needs and will involve discussing cases before court particularly with a view to
anticipating and resolving potential difficulties.

Furthermore, standard written guidance is provided to all legal staff and regular updates in the
form of supplementary guidance in relation to new developments.  In addition, circulars
intimate important new case law and staff have access to legal libraries which are supplied
with the standard criminal text books as well as a variety of case reports.  In addition, the
Department is involved in an IT development programme which will provide all legal staff
with/
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with electronic access to legal reference materials; at present that facility is available to a
limited number of staff.

The line manager’s role is also crucial in involving a new post holder with work of increasing
complexity, commensurate with the job holder’s level of ability and progress in development.

I am satisfied that it is appropriate that, at the right time, new entrants should be exposed to
district court work where the cases tend to be less complex and where the subject matter will
be less serious.  However, there are systems in place to ensure that new staff are supported
and extensive training is provided particularly in the early part of a depute’s career.  I am
confident that the training and supervision I have described compares favourably with the
best that is provided to the criminal justice community as a whole.

The next suggestion from the DCA is that there has been some sort of reversal of case-
marking policy as a result of what are described as “budgetary constraints”.  I am relieved to
see that the Committees have not rushed to judgement on this issue. Budgetary constraints do
not influence case marking policy; it is the longstanding policy of the Department to
prosecute where appropriate to do so in the public interest. 

Specifically, our departmental guidance4 on alternatives to prosecution states that prosecution
of some minor offences may be an exaggerated and inappropriate response in certain cases
and prosecution itself may be totally out of proportion to the gravity of the offence.  On the
issuing of fiscal fines, the guidance goes on in some detail to specify circumstances in which
a fiscal fine must not be issued, and further circumstances in which a fiscal fine may be
inappropriate.

Where a case is marked in the first instance for prosecution in the District Court rather than a
fiscal fine, the reason for that decision must be minuted on the case papers if it falls into the
second, discretionary category. It is not the case that for budgetary reasons fiscals are required
to record their reasons for taking particular decisions and there has been no reversal of policy
or practice.  I am confident that members of the Justice 2 Committee will have found no
evidence of this practice during their recent visits to fiscals’ offices in Aberdeen, Ayr and
Stirling.

The policy that cases are only prosecuted where it is considered, in light of this detailed
guidance, that an alternative to prosecution will not meet the public interest, is a sensible
approach that I am happy to support and defend.  Similarly, where prosecution is considered
to be necessary, cases are taken in the lowest court that can competently deal with the case
and/

                                                
4 Chapter 3 of the Crown Office and Procurator Fiscal Service Book of Regulations
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and can impose an appropriate sentence for the offence and the offender.  The Committees
may be aware that in 1999, 10% of all accused convicted in the District Court were
admonished.  87% were fined, at an average amount of £945.  The levels at which Procurators
Fiscal may offer a conditional offer (a “fiscal fine”) have remained for over a decade at £25,
£50, £75 and £100.  

Finally, the DCA suggested that increasing numbers of cases such as road traffic cases
are time-barred before reaching court because of delays in the fiscal’s office. Experience has
shown that a proportion of offenders who fail to pay a police fixed penalty nonetheless will
accept the offer of a fiscal fine; in such cases valuable court time is saved and can be put to
good use.

I can advise the Committees that the administrative systems that are in place in fiscals’ offices
to deal with incoming reports are designed to ensure that cases are allocated for marking
according to the date of the offence and the operation of any time bar rather than the date of
receipt.  This in turn ensures that appropriate priority is accorded and that cases do not
become time barred because of delays in the fiscal’s office.  When considering the option of a
fiscal fine, the marking depute will have regard to the operation of the time bar and the
feasibility of instituting court proceedings in the event of non-payment.  Where a fixed
penalty offer is sent by the Procurator Fiscal, the Clerk of Court in due course confirms
whether there has been payment.  In the event of non-payment arrangements are in place to
ensure that the case is processed for prosecution without delay.  Furthermore, if the case is
nearing its time bar, special arrangements are made for the case to call in court before the
time bar.

Turning to more general aspects of the stage 1 Report, the Solicitor General is as disappointed
as I am to read that his evidence has been characterised as dismissive and complacent.  I can
assure the Committees that that was not his intention, nor is it in fact his attitude towards any
of the evidence given to the Committees.  The Solicitor General and I share the concern that
the Crown Agent and his senior management colleagues have about pressures on, and morale
in the Service.  I remind the Committees that action is being taken on a number of fronts to
address these concerns.  I do however agree with the Solicitor General that it is both
reasonable and responsible to look for something more than mere assertion that a particular
problem exists.  It is also important to maintain a sense of balance and perspective.

I should add that the Department does not simply sit back and wait for others to provide
concrete evidence of problems before acting.  Our history of dealings with the Justice

                                                
5 “Costs, Sentencing Profiles and the Scottish Criminal Justice System, 1999”, a Scottish Executive
publication under section 306 of the Criminal Procedure (Scotland)Act 1995, published 2001
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Committees and the Public Petitions Committee since their inception demonstrates, I think, a
clear willingness to investigate complaints and concerns, and to respond as fully and
constructively as possible.  On another level, the Quality and Practice Review Unit, which the
Crown Agent has previously described6, has been set up to inspect the quality of professional
practice in the Department to identify and promote good practice and recommend ways of
improving practice.  For example, when conducting its intensive and wide ranging reviews of
individual offices, the Unit examines the quality and timeliness of the decision making
process at the case marking stage.   This involves a searching examination of allocation
procedures, timeliness of decision making, marking policy, compliance with policy and
quality of decision making.   This work is still at a fairly early stage – two thematic reviews
and two office reviews have been completed – but I hope the Committees will agree that this
is a welcome innovation that will not only pro-actively identify problems at their root cause,
but by identifying and promoting good practice, will help drive up standards.

Returning, finally, to the Committees’ concerns about the Procurator Fiscal Service, I agree
entirely that pressures need to be addressed well before breaking point.  It is my judgement
that the Service is not at or near breaking point, but that the range of concerns, about resource
planning and deployment, resilience to changing circumstances and staff morale merit serious
attention and concerted action.  All of these matters will continue to be addressed in the
course of the Justice 2 Inquiry, but I wish to assure both Committees of my determination,
and the determination of the Crown Agent and his Senior Management team, to deliver a
professional, independent, well resourced and well managed prosecution service for Scotland.
 

COLIN D BOYD

                                                
6 OR 8 May 2001. Col.125
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WORDS OF APPRECIATION

A significant number of respondents have praised the Department’s professionalism and

working relationships with others1.  It is equally clear, however, that MSPs’ views have

tended to be informed by constituents’ complaints about their treatment at the hands of

the Procurator Fiscal, Crown Office or the criminal justice system as a whole.  As we

stated at the outset of this submission, we do not suggest that these complaints should be

disregarded or minimised, but we do have concerns about the extent to which they can be

used to justify generalised criticism of the Service.  So, for example, when the Service is

described as “arrogant and aloof”, and that we should be “willing to engage in

meaningful dialogue with the witnesses after the case, rather than as is the case at present,

simply washing their hands of them”2, we offer below some comments from individuals

who have experienced quite the reverse of these allegations.

All of the following quotations are from letters of appreciation sent to Procurators Fiscal

and their staff.  They are real words from real people who have come into direct contact

with the members of the Service, and who have felt moved to express their appreciation

for what they have done.  To respect the confidentiality of these letters, we have

anonymised all names.

This section of the submission is intended not only to add balance to the material

available to the Committee, but also to pay tribute to the outstanding performance of the

talented, professional and dedicated staff concerned.

We begin with this letter from the head teacher of a primary school, writing to a depute

fiscal:

                                           
1 J2/01/20/8; J2/01/20/11; J2/01/20/15; J2/01/20/24; J2/01/20/26; J2/01/20/36; J2/01/20/43;
J2/01/20/44; J2/01/20/45; J2/01/20/52
2 J2/01/20/9
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“Thank you so much for informing us of [the accused’s] sentence, as you can

imagine we were all very interested to know.  Let’s hope that his “haunting” of

the school is finally over and we can all return to normality.

Testifying in court was extremely stressful for all of us but your kindness made it

a lot easier than our imagination had led us to believe.  I, for one, found the whole

3 years too much for me after I had been in court and as a consequence was off

work for seven weeks with stress – my first absence in 22 years.  I just kept going

into school when things were at their worst but I paid the price afterwards.  I want

you to know the situation with [the accused] was really much more horrendous

and frightening than we were able to tell in court.  He really is the most awful

person I have had to deal with in my life.  Please know that through your

excellent work you really have achieved a just decision in this case and are to be

congratulated.  Words just aren’t adequate to express my gratitude to you and

please accept the thanks of all the staff here in [the school].  We remain eternally

grateful to you.”

It’s an unpleasant but obvious fact that we deal in crime, including serious crime that has

a profound, sometimes devastating effect on the people involved.  We cannot undo that

crime, or all of its effects, and many victims recognise that.  Our objectives are to

approach the task of prosecution professionally and sensitively.  The following letter was

sent by the next of kin of a murder victim, to the Precognition Officer and other staff

involved in the case:

“On behalf of the family I would like to express our heartfelt thanks for all of the

time, consideration and continuous support you have given to us during this

terrible time.  We appreciate that you have done far more than just your job!

Even with all of the demands upon your time you still found time to advise us and

support us in court for the many weeks of the trial.  We cannot thank you enough

and we will always remember you and your staff as thoroughly professional,

courteous and kind.  Thanks for everything.”
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This letter was received by a Procurator Fiscal from a victim's family following a case

that resulted in the conviction of the accused for assault:

"The past year has been very difficult for everyone involved, however your

handling of the case and particularly your dealings with [J] have been very

sensitive and helpful,"

A theme running through many of the letters received is an appreciation of how sensitive

and approachable procurator fiscals and their staff have been. Some witnesses are

particularly vulnerable, perhaps due to age, a disability or the nature of the evidence they

are to give. It is part of the duty of the Procurator Fiscal Service to minimise the distress

and anxiety to these witnesses.  Their appreciation can be seen in the open and sometimes

personal tone of these letters.

"I am writing to say thank you for everything you have done. I don't think I could

have gone all the way without your help and support. I hope I can phone you

when I need someone to talk to,"

"Just a short note to say thank you for all the help that you gave to myself and my

daughter [C] during the recent events of the (accused) case. This was a very

traumatic time for both of us and the concern and understanding that you showed

went a long way to help us through it. You are a very special and caring person

and I would like to wish you good luck for the future."

“Just a wee thank you for your kind support through a very trying time for me.

As we both know the system is in real need for victim support and to just talk

does make a difference.  Keep up the good work and remember [depute] you did

make a difference for me.  I start work on Monday as a manageress in a shop.

Once again thank you.  I couldn’t have done it without you.”
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“Thank you for all your help, support and effort.  Words can’t describe how good

you’ve been throughout this entire ordeal for both myself and for [S].  Thank

you.”

"I would like to give special thanks for the encouragement and support that you

showed me in court as it was much appreciated. Thank you for making this

difficult time more bearable and I hope you will long continue to aid people in

similar situations,"

"I'm just writing to thank you for the speed with which this case was dealt with by

the Procurator's Office and by the Court. I would also like to thank you for putting

the girls at their ease,"

“I am writing to thank you for the kind approach you took with my children at

their court visit and on the day of the trial.  Although the kids were very uptight

on the day, meeting you at the court on the Friday prior to the trial helped because

they referred to you from that moment on as [J], it took a bit of the officialdom

away and made them feel slightly more confident about giving evidence the

following Wednesday……….it is not a job I can imagine anyone relishing,

having to question very young children in surroundings unfamiliar to them.  It just

clarifies how important the pre-trial visit to the court was for the children and

meeting yourself and the kind way in which you came across to them, gave them

a face to relate to in court, that was there to help them.”

And, from a rape victim,

“Just a wee card to say a huge thank you for all your hard work and support.

Simply, thanks for being you!  Carry on the good work.”

An adult victim of childhood sexual abuse wrote to a depute fiscal:
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“I wanted to write and thank you from the bottom of my heart for all your

support, honest words and clarity in a time when I often felt confused and

swimming in a pool of shameful emotions.  I’ve appreciated your persistent

message of my innocence and my father’s guilt – although my adult self knows

this, my little child inside can still become confused.  When you would relay

information over the phone I would wobble and this surprised me because I have

taken many years and therapy to come to a clear decision about approaching the

police….You, by your clarity and kind words really made a difference to me –

you do a good and important job.  Thank goodness for people like you who

understand.”

Another victim wrote:

“Thank you for taking time out to show me the High Court, it has helped me to

see where this nightmare will hopefully end.  I didn’t think it would be that big,

and that scared me to death.  It was good to see Mr [N] the advocate that is

helping us.  I would also like to thank you for everything that you have done.  I

know I have been a pain, and I really appreciate everything that has been done.

Thank you again.  Will you be there at court?”

Of course, we cannot guarantee a particular result in a case, and the successful conviction

of an accused is not the only outcome that has prompted victims and their families to

convey their thanks and praise to the Crown Office and Procurator Fiscal Service. As

some of the following examples show, it is often in cases which result in an acquittal that

those affected feel that, despite the outcome, they received vital support and

understanding from the Service. At the conclusion of a case involving allegations of

sexual abuse, the accused, although convicted of other serious charges, was acquitted of

the charge involving one young girl, aged just 8 at the time of the trial.  She later sent a

card to the Procurator Fiscal Depute who dealt with the case.  The message read, simply:

"To Sarah, thank you for helping me, love [L]."
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Another adult victim, who had just been told that her case could not be prosecuted

because of insufficient evidence, wrote:

“I would just like to say a very big thank you for the way in which you have dealt

with the situation that I have found myself in over the last two months.  Your

professionalism, care and compassion at our meetings were all a great help in

trying to overcome the difficulties that I encountered.  I obviously felt that I had

been dropped from a very great height, having had my expectations raised for 7

weeks.  I apologise if you thought that any of my reaction was directed at you on

a personal level when you came to tell me.  I know it’s the system which seems

excessively unkind to women victims of this sort of crime and although I tried to

keep as controlled as possible, I was nevertheless disappointed in the

extreme………..Anyway, thanks again for the way you helped me through the

process.  It’s just so sad that somebody can have such a profound effect on

another person’s life and walk away from it.  I really did appreciate your gentle,

honest approach and your help.”

In the event, further evidence came to light from another woman which enabled criminal

proceedings to be taken, applying the Moorov doctrine.  The accused is currently serving

a twelve-year jail sentence.

 A criticism often made of the Crown Office and Procurator Fiscal Service is that victims

and their families are not kept informed or given the chance to ask any questions they

may have. However, many victims and their families have thanked the service for

explaining what is happening and answering their questions so far as they are able. The

letter quoted below also concerned a case that resulted in an acquittal,

"We both feel that you did all you possibly could have to secure a conviction and
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We could not have hoped for better support. I was also personally glad to have the

opportunity to discuss the outcome with you and appreciate you taking the time to

explain what had happened."

An elderly lady wrote to the Procurator Fiscal:

“Thank you for returning my call last week and for once again taking the time to

speak with me.  I had no idea what to expect when I first spoke to you some

months ago being, like most members of the public, a bit in awe of Procurators

Fiscal and the legal profession in general.  Over the past few months I have been

delighted at how friendly, courteous and helpful you have been to me and to

members of my family who have also benefited from conversations with you.

Members of your staff have also taken the time to find answers to our many

questions, and have given us as much information as they could in the

circumstances.  We really do appreciate all of this.

Of course, the thing we appreciate most is the skilful and thoughtful way in which

you successfully handled the case which the Crown Office brought against my

brother, and for your understanding and kindness to the four young women

involved and to their immediate families.  We will never be able to thank you

enough for ensuring that our girls saw justice prevail, and that they witnessed

their grandfather facing the wrath of the judicial system he considered himself

above.  It made their ordeal in court worthwhile, though it didn’t seem that way to

them, either beforehand, or on the day.  Not only did you see them through those

two frightening and confusing days, but you helped them begin the long process

of recovery.  Thank you.”

In cases involving a death, an especially high degree of sensitivity is required of all staff

concerned. The following examples show that this is appreciated,

"This letter is a thank you to (Principal Procurator Fiscal Depute) for his total
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dedication, kindness and support throughout a terrible period in our lives. I

accompanied my husband at an initial interview with (Principal Procurator Fiscal

Depute) and he told me that if there were ever any questions I wanted to ask not

to hesitate in picking up the phone."

"Just a small token of appreciation for all your hard work, effort and endeavour.

Nothing will ever bring [P] back, but at least now we can start to rebuild our

lives, from a very grateful family"

" I write to thank you and your staff for the professional and sympathetic way you

handled the Fatal Accident Inquiry into the death of my daughter. Losing a

daughter is something that one never expects to have to live with. The manner in

which all your staff dealt with my enquiries and kept me informed of what action

was being taken, gave me great comfort at a difficult time.  I would also like to

pass on a special thank you to your deputy Mr [Procurator Fiscal Depute] who in

my opinion conducted a fair frank and searching interview of [local authority] and

its employees.  He was determined in his approach and yet still mindful of the

family feelings.”

"It was a particularly traumatic ordeal for me and your thoughtfulness and

encouragement was invaluable in helping me to talk about the day of the accident,

during the inquiry,"

The following letter was from a family living in Wales whose daughter had died whilst in

Scotland,

"My wife and I would like to express our sincere appreciation of the sympathetic 

understanding and practical help given by your staff on the recent tragic death of

my daughter. The distance involved and our state of shock made any arrangement

difficult but the assistance afforded by your office eased our path."
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This lady’s elderly uncle was killed in a car crash in which the driver, who was his best

friend, was prosecuted for careless driving under section 3 of the Road Traffic Act:

“Thank you for your very kind help and understanding last week, both on the

telephone last Monday and last Wednesday in court.  The whole court appearance

was very daunting for me, not least because of some of the individuals who were

there.  You, however, made the whole thing bearable, and I thank you for your

tolerance and consideration.”

The Lockerbie trial stands out as a massive undertaking on the part of the Crown Office

and Procurator Fiscal Service. After the trial at Camp Zeist several of those called to give

evidence expressed their gratitude towards the Procurator Fiscal Service,

"Please relay my gratitude and thanks to yourself and the rest of the Lockerbie

Team for all your kindness and assistance during my stay at Camp Zeist.

Everyone made my stay so much better than it would have been otherwise,"

This, from a civilian witness from England:

"As you know, we were quite the "innocents abroad", and if it hadn't been for all

the help and thoughtfulness shown to us by you all it certainly would not have

been as pleasant as it was. It was a very moving and humbling experience to

actually meet some of the grieving relatives - they seemed to be very appreciative

of any small contribution to the case,"

And another:

“I would like to thank you and your team for the extreme kindness and

understanding shown towards me during my recent appearance as a witness in the

Lockerbie trial.  After my appearance I should have thanked you all personally,
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but all I wanted to do was to get away.  Once again thank you all for making me

as comfortable as possible.”

Thanks have been received not only from members of the public, but also from members

of professional bodies with which the Procurator Fiscal Service has dealings.

Victim Support expressed thanks on behalf of a victim despite the eventual acquittal of

the accused,

"The principal Crown witness, the alleged victim, [Mr R], has asked that I write

on his behalf to thank you for your effort and assistance. Your kindness and

consideration on the day [Mr R] had to give evidence was very much appreciated.

The understanding and sympathetic manner in which you lead the evidence was

very helpful, as [Mr R] was experiencing a great deal of difficulty and stress,"

In addition to its own Victim Liaison Office, the Service further encourages the provision

of support by assisting and advising other organisations. Victim Support were very

pleased with the input of a Procurator Fiscal to a training day,

"I very much appreciate the time and effort you took in preparing your

presentation for our volunteers, and I am sure that the course has equipped them

to a level whereby they can begin to providing support to the families affected by

Road Death Tragedy”.

Local Authority and Council Departments have also expressed their thanks after the

conclusion of cases which were of particular relevance to them. For example, the Trading

Standards Service contacted the Procurator Fiscals' Office which had successfully

conducted a case involving car clocking,

" This case has attracted a lot of media attention, as we suspected it would, and
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therefore it was doubly important that a successful result was obtained. My reason

for writing to you is to thank your Office for all the hard work that was involved

in this case and in particular to (Procurator Fiscal Depute) who did a magnificent

job in preparing and presenting such a complex case,"

One aspect of the Procurator Fiscal's role involves giving talks and taking part in

workshops. Feedback from the organisers of a variety of community projects regarding

the input of procurator fiscals has been very positive,

" It pleases me greatly to be able to call upon and work collectively with people

like yourselves. Doing so enables realistic and credible learning experiences for

our young people. The enthusiasm from workshop facilitators like yourself,

school staff and the pupils involved was evident throughout the day,"

A talk given on the subject of drugs related offences was also very well received,

"All members of the Community Council were most impressed and enlightened

by what you had to say. I am certain that those present will have a much better

understanding of the important role you play in the Criminal Justice System,"

As were the contributions of a Principal Procurator Fiscal Depute to a Police training

programme,

"I would like to take the opportunity to extend my sincere thanks for your recent

inputs to the Probationary Constables relative to the role of the Procurator Fiscal

and some of the more relevant issues affecting the police locally. The officers

attending the recent Post Advanced Training Course found your input both

interesting and informative."
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Good liaison between Procurators Fiscal and the police always assists the effective

investigation and prosecution of crime.  The following was received from a Chief

Constable of Police shortly after the commission of a murder,

"Can I take this opportunity to thank you for your assistance in this investigation

and for the openness and helpfulness exhibited by you during both the initial visit

to the crime scene, and events thereafter. I am particularly pleased that this very

nasty crime was solved at an early stage and I feel that you contributed to this

detection by making yourself available at short notice, and providing guidance

and assistance enabling my Officers to react timeously, which is crucial in matters

such as these."

Further positive comments were received from the Police as a result of a case in which

mediation rather than prosecution was used to good effect, in a situation which, although

less serious, nevertheless had a significant impact on the local community.

"The offences in this case centred round a neighbourhood dispute between two

families who had fallen out as a result of the actions of their respective daughters.

It eventually degenerated into full-scale hate resulting in the police attending a

both addresses to deal with minor disagreements which were taking up too much

valuable police time.

Constable [S] and I decided to try and resolve the dispute between both families

by mediation, a necessary part of which was the agreement of the Procurator

Fiscal to deal with the outstanding cases by way of some form of diversion.  Mr

[Senior Procurator Fiscal Depute] was contacted and was fully supportive of the

action.  The mediation process was held at [police office] and can now be judged

as being successful as a result of both parties airing their views and reaching a

mutually agreeable to live peacefully resulting in no further calls to the police to

date.
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It is particularly pleasing that (Senior Procurator Fiscal Depute) was extremely

helpful and positive in his attitude to this form of diversion and his assistance

played a major part in the Police being able to resolve a problem which would

have undoubtedly escalated. I would like to highlight the above circumstances as

being a very positive and beneficial partnership between the Police and the

Procurator Fiscal which came about as a result of dialogue between two parties

who were prepared to partake in joined up thinking."

On another occasion, a Chief Constable wrote to his local Regional Procurator Fiscal:

“I am sure you will be aware of the successful outcome in the last of the

Operation [Ark] trials last week.  This operation was successful for a number of

reasons.  Not least of these was the co-operation given by the District Fiscals [x

and y] in the initial planning and advice during the operation.  The court

preparation of all the cases was allocated to [depute z] who worked tirelessly with

the Drugs Squad to ensure a quality case was presented for prosecution.  I would

be grateful if you could convey my sincere congratulations to all concerned,

particularly [depute z] and her staff for their assistance and forbearance over the

past 18 months.”

In another case, the police passed on this letter of appreciation to the local fiscal:

“I write regarding a case in the Sheriff Court on [date] regarding an assault and

robbery on myself on [date] and for which one of the persons involved [accused]

was sentenced to two years imprisonment.

My reason for writing is to acknowledge with thanks my dealings with Crime

Management Services, headed by [police officer], and also local police as well as

[Procurator Fiscal Depute].  In all cases, I could not have been treated with any

more consideration and courtesy.”
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The Chief Inspector who passed the letter on to the fiscal observed:

“In this day and age when some people tend to be critical of our respective

services it is indeed refreshing to find that people such as [victim], who must have

suffered a traumatic experience, still finds the time to advise us of his

satisfaction.”

We share that sense of gratitude and appreciation.

Inter-agency working is often crucial to successful investigations and prosecutions.  One

employee of a local social services department wrote to a depute fiscal following a case

in which the accused was sentenced to 15 years’ imprisonment:

“I wanted to take the opportunity of thanking you for all the help, advice and

support you provided in relation to the court case.  I enjoyed and valued being

able to work with you and the staff at your office who were always helpful and

friendly.  Also, many of the people I was working with told me how they saw you

as central to the positive outcome.  One of the men, when I asked what he had

found most helpful, replied “[depute fiscal] getting him 15 years!  This may be a

slight exaggeration of your power but does show the high esteem in which he

holds you!  I do feel that your sensitive and thorough approach enabled many of

the potential witnesses to feel that they could and would cope if they needed to

give evidence, although I feel it was best that they did not have to go through that

ordeal.  Once again, many thanks and all good wishes for the future.”

Finally, we offer the words of a bereaved mother of a young stabbing victim, sent in a

letter to a Principal Procurator Fiscal Depute.  It is a long, intensely personal and deeply

moving letter, but these few words encapsulate her feelings towards the member of staff

in question:



Annex 2

55

“I have only spoken to you a couple of times.  But I know that you are a very

clever man.  I also know through talking to you that your heart is deep and

humane and you are someone who has listened to me carefully.  I understand that

you have a very difficult job and cannot take sides just because you feel sorry for

someone, but I believe that you will not be manipulated and you are the only

person who knows some of the truth as you have taken the time to look carefully.

I appreciate all the time you have taken to speak to me.  You seem to be the only

person who I can turn to and we all want to thank you from the bottom of our

heart for helping us through this very difficult time.  I would also like to thank

you for your assistance with the council.  I can’t tell you how much we appreciate

all you have done for our family.”
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High Court Disposals

0

250

500

750

1,000

1,250

High Court Trials Evid Led 423 390 368 348 338

High Court Plea @ Trial Diet 506 466 493 652 565

High Court Plea @ Prelim Diet 2 4 2 2 5

High Court S76 Pleas 19 41 32 32 29

FY 1996-97 FY 1997-98 FY 1998-99 FY 1999-00 FY 2000-01
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Sh & Jury Trials Evid Led 760 789 709 786 844
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Sh & Jury S76 Pleas 492 492 477 529 439
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Sheriff Summary Disposals
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Sh Smy/Stip Plea @ Trial Diet  20,162  17,340  15,165  14,752  14,769 

Sh Smy/Stip Plea @ Intermed Diet  11,013  11,636  12,143  12,977  13,185 

Sh Smy/Stip Plea @ Pleading Diet  44,004  42,246  43,749  39,114  37,507 
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District Court Disposals
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District Trials Evid Led  3,815  3,474  3,142  2,268  1,857 

District Plea @ Trial Diet  8,379  5,664  5,003  4,004  3,707 

District Plea @ Intermed Diet  2,570  4,094  3,819  3,857  3,831 

District Plea @ Pleading Diet  44,659  45,443  40,891  36,859  32,956 

FY 1996-97 FY 1997-98 FY 1998-99 FY 1999-00 FY 2000-01
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Petitions 1996/7 - 2000/1

-
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Placed on Petition  6,047  6,146  6,535  6,468  6,710  6,669 

Reduced to Summary  1,409  1,753  1,652  1,409  1,493  1,481 

Net Petitions  4,638  4,393  4,883  5,059  5,217  5,188 

Backlog (end of March)  2,214  2,107  2,799  2,552  2,800  2,921 

FY 1996-97 FY 1997-98 FY 1998-99 FY 1999-00 FY 2000-01 12m to Sep 
'01

No Proceedings Breakdown
(October 2000 - September 2001)

-

2,000

4,000

6,000

8,000

10,000

12,000

Series1  10,969  10,412  2,239  2,142  4,256  3,775  2,143  7,289 

Ins Adm 
Evidence

Triviality Civil 
Remedy

Mit 
C'sances

Delay 
Pol/RA

Lack of 
Courts

Timebarred All Others



A
nn

ex
 3 59

Fi
sc

al 
Fi

ne
s I

ss
ue

d

-

15
,0

00

30
,0

00

45
,0

00

Le
ve

l 4
 16

3 
 30

1 
 1,

30
3 

 1,
38

3 
 1,

30
9 

Le
ve

l 3
 47

2 
 1,

22
2 

 2,
66

2 
 3,

03
1 

 2,
68

0 

Le
ve

l 2
 5,

87
9 

 8,
97

6 
 12

,44
2 

 11
,85

8 
 12

,27
8 

Le
ve

l 1
 23

,93
0 

 25
,70

2 
 23

,84
3 

 19
,05

7 
 18

,67
8 

FY
 19

96
-97

FY
 19

97
-98

FY
 19

98
-99

FY
 19

99
-00

FY
 20

00
-01

Ca
se

s 
Cl

os
ed

 - 
No

n-
co

ur
t

-

20
,0

00

40
,0

00

60
,0

00

80
,0

00

10
0,

00
0

12
0,

00
0

As
so

cia
te

 -  
 

 5,
41

5 
 6,

80
1 

 8,
23

8 
 8,

60
9 

Div
ers

ion
 1,

22
4 

 1,
20

9 
 1,

49
6 

 1,
30

7 
 1,

20
2 

FF
 Pa

id
 15

,13
8 

 18
,96

1 
 19

,23
1 

 16
,48

7 
 17

,16
1 

FP
 Pa

id
 7,

22
0 

 7,
59

9 
 9,

36
3 

 8,
04

0 
 7,

83
8 

No
 Pr

o
 36

,63
1 

 36
,70

1 
 40

,59
2 

 43
,95

8 
 43

,98
0 

Re
po

rte
r

 3,
34

3 
 2,

84
8 

 2,
44

0 
 2,

04
9 

 1,
83

8 

Tr
an

sfe
r

 1,
03

2 
 89

0 
 1,

60
3 

 1,
56

1 
 71

7 

Wa
rni

ng
 19

,89
8 

 22
,42

1 
 22

,04
7 

 18
,14

2 
 18

,64
1 

FY
 19

96
-97

FY
 19

97
-98

FY
 19

98
-99

FY
 19

99
-00

FY
 20

00
-01



Annex 4

60

Roseanna Cunningham MSP
Convener
Justice and Home Affairs Committee
Committee Chambers
George IV Bridge
EDINBURGH 5 January 2000

PETITION ON ROAD FATALITIES

I refer to your letter of 1 December 1999 enclosing a copy of Mr & Mrs Dekker's
petition on the road death of their son Steven Dekker on 19 September 1998.  Together
they raise a number of issues which I propose to deal with under common headings.

Statistics and their Significance

According to the records of the Registrar General for Scotland, in the last 10 years the
number of deaths from road transport accidents in this country has fallen from 564 in
1988 to 390 in 1998.  Table 1, annexed to this letter, illustrates the relevant figures.  The
statistics produced by Mr & Mrs Dekker in the annex to the petition show an equally
discernable downward trend, falling from a high of 490 in 1988 to 385 in 1998.

The number of prosecutions taken under Section 1 of the Road Traffic Act 1988
("causing death by dangerous driving") has also fallen over the same period, but taken as
a proportion of the total number of road deaths year on year, the trend is in fact
marginally upwards (please see Table 2).  Conviction rates have run at an average of 87
per cent.
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As I indicated to the Committee in August, there is no policy to reduce the number of
prosecutions under Section 1 of the Road Traffic Act 1988.  On the contrary, the
statistics show a consistent, indeed slightly increasing, proportion of road traffic deaths
resulting in proceedings under Section 1.  Far from "downgrading" such offences,
prosecution policy in this area continues to involve the rigorous and resource-intensive
procedures which are tailored for serious and/or complex crime reports.  All cases are
investigated by the Procurator Fiscal and reported to Crown Office for Crown Counsel's
consideration.  I may say that in my experience, the Solicitor General and I are regularly
called upon to consider individual decisions.  None of us is unaffected by the human
tragedy which underlies each and every one of these reports, but we strive to bring an
objective assessment to bear on the facts and circumstances of each case, applying the
law as enacted by Parliament and interpreted by the courts.  To suggest that a policy of
downgrading exists does a great disservice to the members of the Crown Office and
Procurator Fiscal Service who demonstrate to me a manifest commitment to act
professionally and fairly in the public interest in this difficult and sensitive area.  The
statistical evidence simply does not bear out such a suggestion.  Nevertheless, the fact
that such a perception might exist is in itself a matter of concern and should not lightly
be dismissed.

The petitioners' contention that cases are being "downgraded" appears to stem from the
perceived relationship between the charge initially preferred by the police, and the
charge ultimately selected by the prosecutor.  It may be helpful if I were to explain and
distinguish the two. 

You will know that as a matter of law, the decision whether to prosecute an individual
for a contravention of Section 1 or Section 3 of the Road Traffic Act 1988 is a matter
entirely for the Crown, and not for the police.  At the time when the police are required
to formally charge the driver in connection with a fatal road traffic accident, the Crown's
enquiries are necessarily not yet complete.  For example, the police are unlikely to have
the results of a detailed investigation and reconstruction of the accident by police
accident investigation experts who can provide valuable evidence from post-accident
findings on matters such as likely speed, road conditions and driver reaction times. 

Any charge by the police can only be based on a preliminary assessment of the
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circumstances of the accident.  At such an early stage of the investigation the police are
simply not in a position, either legally or practically, to anticipate with certainty what
charges, if any, the accused will face in court.  In serious matters such as those with
which we are concerned in this petition, that will be a matter for Crown Counsel, based
on the Procurator Fiscal's precognition and recommendations.  It is not a matter for the
police.

Taking a sensible approach, and in fairness to the accused, the police may therefore opt
for the more serious charge, either on its own, or along with the lesser alternative. 
Whilst it is competent for the Crown to indict an accused on a charge more serious than
that intimated by the police, you will know from your own professional experience that
such a course may nevertheless bring evidential difficulties.  For example, an
incriminating reply made in response to a lesser charge may not be admissible in
connection with a more serious charge.  It is also considered fairer to the accused that he
is given notice of the most serious charge possible or probable on the facts and
circumstances known to the police at that time. 

It is therefore to be expected that a proportion of police Section 1 charges will not result
in proceedings under Section 1 since charges brought by the police at a preliminary stage
of an investigation cannot be regarded as a reliable indicator of the most appropriate
charge to be selected by the Crown on completion of its enquiries.  I recognise, however,
that where the police charge a driver with a contravention of Section 1, the expectations
of the bereaved relatives may be raised, quite understandably, that that offence will be
brought by the prosecuting authorities.  I consider that both the police and the Procurator
Fiscal have a responsibility in these special circumstances to explain to the next of kin
that the question of criminal proceedings, including the appropriate charge, is a matter
entirely for the Crown and not for the police.

It is the duty of the prosecutor to select the most appropriate charge having regard to all
of the available evidence and applicable law.  Not only would it be contrary to that duty
to pursue a charge which was not founded on the evidence, but it would also be
incompatible with the Convention rights of the accused under Article 6 of the European
Convention on Human Rights, and therefore unlawful.  I turn now to the applicable law
and prosecution policy. 
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Applicable Law and Prosecution Policy

Section 1 of the Road Traffic Act 1988 provides that a person who causes the death of
another person by driving dangerously is guilty of an offence.  Section 2A goes on to
state that a person is to be regarded as driving dangerously if and only if the way he
drives falls far below what would be expected of a competent and careful driver and it
would be obvious to a competent and careful driver that driving in that way would be
dangerous.  In terms of Section 3, it is an offence to drive without due care and attention,
or without reasonable consideration for other persons using the road. 

The distinction to be drawn between careless and dangerous driving is a qualitative one
based primarily upon the standard of driving displayed in the circumstances by the
accused.  It is essentially a matter of fact and degree.

The offences of dangerous driving and careless driving are based on the
recommendations of the Report issued in 1988 by the North Committee.  The Committee
did consider recommending the introduction of a charge of causing death by careless
driving but it was observed that it was wrong in principle to look at the consequences
rather than culpability.  Ultimately the Committee decided that it would be wrong to visit
on a driver severe penalties for the consequences of a careless act, when the lack of care
might amount to no more than a minor error of judgement or a moment's inattention.  It
concluded that an offence of careless driving should not be made more serious because a
death results. 

So far as interpretation of the statutory provisions in Scottish courts is concerned, the
case of McCallum v Hamilton 1985 SCCR 369 has had a defining influence on
prosecution policy.  In that case an accused person was charged on summary complaint
with careless driving under the Road Traffic Act 1972 Section 3, the predecessor to the
current Section 3 of the Road Traffic Act 1988.  The complaint narrated that the
accused's car collided with another vehicle whereby the other driver lost control of the
vehicle, mounted the footpath, struck and injured one pedestrian and struck and fatally
injured another pedestrian.  You will recall that the High Court of Justiciary held that the
word "fatally" should be deleted from the complaint since if it was allowed to remain it
would appear firstly that the charge was one of causing death by careless driving, which
was not an offence, and secondly it might be thought that the fact that death had resulted
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from the driving was a factor to be considered in determining the appropriate sentence,
which would be an improper consideration.  The absence of an offence of causing death
by careless driving is now, and always has been, a matter of law, not of prosecution
policy.

The Crown's prosecution policy in cases involving fatal road traffic accidents is
inextricably linked to the statutory definitions of dangerous driving and careless driving
respectively.  The Crown will examine each case, objectively assessing all of the
evidence, and come to a view as to the standard of driving in light of the statutory
criteria.  Clearly, this decision can be difficult and it is sometimes recognised that the
facts and circumstances may be open to more than one interpretation.  In such cases, it
may be appropriate to libel a contravention of Section 1 or alternatively Section 3.  In
cases where Crown Counsel so instruct, the ultimate decision as to whether the driving
in question was dangerous or merely careless is generally a matter for the jury.  Of
course, new information bearing on the quality of the driving may emerge or difficulties
may arise in relation to the availability or interpretation of the evidence contained in the
precognition.  It is the duty of the prosecutor in such circumstances to review his
position and pursue only the appropriate charge or charges.

The Committee has expressed its concern regarding the Crown's "failure or refusal to
offer reasons to the families of victims in cases where a charge is reduced from "causing
death by dangerous driving" to "careless driving"".  I have already indicated that it is not
appropriate to describe the Crown's selection of the appropriate charge as "reducing" (or
"increasing") the charge from the police charge.  As a matter of law, the decision
whether to prosecute an individual and, if so what charges to bring, are matters for the
Crown and not the police.  The High Court of Justiciary has specifically acknowledged:

"The Lord Advocate in this country is the recognised prosecutor in the public
interest.  It is for him, in the exercise of his responsible office, to decide whether
he will prosecute in the public interest and at the public expense, and under our
constitutional practice this decision is a matter for him and for him alone.  No one
can compel him to give his reasons .... the decision whether or not to prosecute is
exclusively within his jurisdiction."

My responsibility for independent prosecution of crime in the public interest makes it
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essential that decisions regarding proceedings are taken independently and
confidentially, balancing all the relevant interests and properly reflecting the facts and
circumstances of each case.  Section 48(5) of the Scotland Act 1998 provides that
decisions of the Lord Advocate in the prosecution of crime "shall continue to be taken
by him independently of any other person".  I regard Section 48 as expressing not just a
right, but a duty.

As I indicated to the Committee in August, prosecution decision making is a tough
exercise and is sometimes unpopular but it is a process that must be based on a thorough
examination of the evidence, the applicable law and a careful assessment of the public
interest.  Those decisions must continue to be made independently of the victim and of
the agency reporting the matter.  That is a safeguard for us all and it is a duty that I
accept without hesitation.

That is not to say, however, that next of kin should be made to feel isolated from the
prosecution process.  Procurators Fiscal have detailed guidelines on liaison with relatives
in death cases and where the death has resulted from a road traffic accident a relative of
the deceased should be seen by the Procurator Fiscal or a member of his staff.  The
purpose of the initial interview, apart from any formal content it may have, will be to
explain the Procurator Fiscal's role, the possible outcomes of his enquiries and to
establish a point of contact within his office for the relatives.  It is an opportunity to
ascertain whether the relatives wish to maintain contact with the Procurator Fiscal about
the progress of the case.  This procedure was followed with Mr & Mrs Dekker and,
since their petition seeks condemnation of the actions of the Crown Office "in this case",
this may be an appropriate point at which to address the specific case of Steven Dekker's
death.

The Death of Steven Dekker

The road traffic accident in which Steven Dekker was killed was reported to the
Procurator Fiscal at Airdrie.  The results of his investigation were submitted to Crown
Counsel who instructed summary proceedings against Andrew Wilson for careless
driving.  This decision was carefully reviewed, following representations on behalf of
the Dekker family, by both myself and the Solicitor General.  The decision to prosecute
for a contravention of Section 3 was confirmed.  Throughout this process, the petitioners
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were kept informed of progress, receiving 15 letters from, and attending two meetings
with, the Procurator Fiscal.  From December 1998 they have engaged in lengthy
correspondence with Crown Office both on their own behalf and through a number of
MPs and MSPs.  This department has assisted, and continues to assist, as fully as
possible in this regard.

Clearly, Mr & Mrs Dekker genuinely and strongly believe that Andrew Wilson should
have faced a charge of causing death by dangerous driving.  On the other hand, I can say
that every professional prosecutor who has looked at this case has agreed the appropriate
charge was careless driving.  It is also the case that the Sheriff at the Fatal Accident
Inquiry into Steven's death states in his determination at Page 14:

"I should express clearly and unequivocally my opinion, based on the evidence
which I heard and saw, that there were no grounds whatsoever for prosecuting
Andrew Wilson in terms of Section 1 of the Road Traffic Act.  In my view, had
any attempt been made to do so, no jury, properly directed, could have found him
guilty of such a charge.  It is extremely unlikely that any Sheriff would in fact
have permitted such a charge to remain for the jury's consideration on the basis
that the legal requisite of the charge would not have been proved."

He adds at page 17:

"I have accordingly concluded, without any doubt whatsoever, that the decision
made by the prosecuting authorities to proceed against Mr Andrew Wilson under
the terms of Section 3 of the Road Traffic Act was correct and that no other
charge was either appropriate or sustainable."

For my part, I am entirely satisfied that the decision taken in this case to prosecute the
driver for a contravention of Section 3 was the right one on the facts and the law.

Transport Research Laboratory

The research being conducted by the Transport Research Laboratory is on behalf of the
Department of the Environment, Transport and the Regions.  As DETR is the client for
the research the results will be reported direct to the Minister there.  I understand that the
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researchers are due to report by October 2000.  In the meantime, I annex a note prepared
by TRL, setting out the aims, objectives and methods of the research.  You will note that
the Project Manager has met with the petitioners.  This is potentially a significant piece
of work, with which Procurators Fiscal and Crown Office are currently co-operating in a
number of jurisdictions.  I await its findings with interest.

Victim Information

In my evidence to the Committee in August, I advised that my officials and officials of
the Justice Department were working on a joint paper to consider how services to
victims could be improved.  As a result of that paper we are about to commission a
feasibility study looking at a model for the delivery of better, integrated services to
victims and witnesses and, in particular, to the provision of information in a more
structured way to victims of crimes that are reported to the Procurator Fiscal.  I will, of
course, advise the Committee of the outcome of that work and I hope to be in a position
to do that in the spring. 

The feasibility study to which I refer is to examine the continuing improvement of
provision of services to victims and witnesses, complementary to the Sheriff Court
Witness Support Service recently announced by Jim Wallace.  Successful
implementation of the Sheriff Court Witness Support Service is dependent upon
substantial support from the Crown Office and Procurator Fiscal Service. 

In the meantime, my officials are continuing to work with colleagues in the Justice
Department and other agencies towards putting structures in place in the developing
integration of criminal justice information systems (the ISCJIS project) to enable case
progress information to be provided automatically to victims who elect to receive it.

Conclusions

The Scotland Act 1998, and the establishment of a Scottish Parliament, have paved the
way for more searching scrutiny of the policy and decisions of the Lord Advocate than
ever before.  I welcome the opportunity to explain and clarify prosecution policy in this
way, and I very much hope that I have gone some way towards achieving that in relation
to road traffic deaths and the respective roles of the police, the prosecutor and the
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legislature, in this area.

But I am equally anxious to maintain the valuable underlying relationship of trust
between the legislature and the public prosecutor in Scotland.  The petitioners make a
trenchant point, that independence should never be a cloak for incompetence or cover-
up.  I agree entirely, and assure the Committee that that is not its purpose.  As I stated to
the Committee in August, it is vital that prosecution in the public interest in Scotland
maintains an independent and balanced approach.  Prosecution must not give favour to
any political whim, pressure group or media construction about what should or should
not be prosecuted or given priority.  Prosecution must truly reflect the public interest in a
considered and independent fashion.  You will also be aware that important areas of the
substantive criminal law remain reserved, including firearms, road traffic law and
misuse of drugs.  The prosecution of crime in those areas must not seem to be
compromised in any way by virtue of the Lord Advocate's membership of the devolved
structure. 

I do not expect that Mr & Mrs Dekker will ever agree with the Crown's decision in this
case.  As a result of their representations, the decision to prosecute Andrew Wilson for a
Section 3 offence has been scrutinised carefully and repeatedly.  If the decision had been
taken incompetently, or in bad faith or in some other way improperly, then I would have
acknowledged that fact and taken steps to avoid a recurrence of the problem.  But there
has been no such defect in the Crown's action in this case.  The tragic death of Steven
Dekker was investigated thoroughly, considered carefully and proceedings were taken in
good faith for an offence which, unusually, attracted explicit judicial approval.  There is
no policy of reducing or downgrading Section 1 offences.  The statistics produced by Mr
& Mrs Dekker do not support such a proposition.  The conclusions that I have reached in
this particular case, however, do not in themselves justify complacency on the part of the
Crown.  There is a constant process of review of prosecution policy and practice which
is informed by developments in case and statute law, and by public policy
considerations.  In the case of road traffic deaths, for example, I shall be looking very
closely at the results of the Road Transport Laboratory Research.  But my responsibility
for the prosecution of crime and investigation of deaths does not extend to responsibility
for the criminal law of Scotland, nor for road traffic law.  And it is to the law that I must
look first and always in the prosecution of offences.
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I trust the foregoing will assist the Committee in considering the terms of the petition.

THE LORD HARDIE

mbm\jan\001
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RESEARCH ON CRIME VICTIMS AND WITNESSES IN SCOTTISH CRIMINAL
JUSTICE SINCE 1995

Studies of Relevance to Justice 2 Inquiry into Crown Office and the Procurator
Fiscal Service

Introduction
This note summarises the main findings from research studies and published policy
documents on victims and witnesses in Scottish criminal justice.  They have been
selected on the basis that they are of relevance to the Inquiry.  It should be noted that
all the studies were completed within the last 6 years.  It should also be observed that
since January 2001 COPFS has been initiating major changes in this area.

Victims
The prosecution service has been slow to offer pro-active assistance to complainers,
either in the form of case-specific information, general guidance on prosecution or other
forms of support which could appropriately be given (such as arranging visits to court
pre-trial or referring complainers on to victim support agencies).  Complainers have had
to ask for feedback on case progress themselves in most instances and the general
information available to victims has been limited and not always suited to a lay
audience.
Even in murder cases where a system was put in place several years ago to inform
families about proceedings problems have arisen for families in receiving such
information.  Two studies published in 1995 identified a clear desire on the part of most
victims to receive some feedback on case progress.  However, no systematic efforts
were made until a few months ago to address this unmet need.

Another area of significance to some victims is the availability of compensation in the
form of a court order following a criminal conviction.  At present victims have no right to
apply to the court for an order to be made and must rely on the prosecutor to request a
compensation order.  A research study published in 1996 showed considerable
variation across the country in the proportion of cases where compensation orders were
requested.  Recent Crown Office guidance to prosecutors states that any injury, loss or
damage sustained by the victim must be brought to the court's attention but it is not
clear whether this policy is being implemented.

Information Needs of Victims
The MVA Consultancy
Central Research Unit, Scottish Office, 1995

Listening to Victims of Crime
R G W Prescott and L Carson
Central Research Unit, Scottish Office, 1995



The Use of the Compensation Order in Scotland
Jennifer Hamilton and Mik Wisniewski
Central Research Unit, Scottish Office, 1996
Witnesses
Witnesses have not been given information or support from COPFS as a matter of
routine.  It has been the practice for some time to include a leaflet, in the form of a
personal letter from the Procurator Fiscal, with the citation and this provides useful
information on the location of the court and the payment of expenses.  It says little about
what is expected of witnesses in court.  Since 1999 COPFS and the Scottish Court
Service have been implementing their Joint Statement on Crown Witnesses, which
gives the two agencies shared and individual responsibilities in relation to Crown
witnesses.  It is noteworthy that witnesses now receive a great deal more notice of the
trial date (normally 6 weeks in summary cited cases).  An evaluation of this initiative
began in Spring 2001 (see Scottish Executive Central Research Unit for further
information).

Particular concerns remain about child witnesses and several research studies have
highlighted the difficulties they face.  In 1999 the Lord Advocate's Working Party on
Child Witnesses drew heavily on a research report that highlighted serious problems for
child witnesses and made over 40 recommendations for improving their situation.  The
Report itself was not published until 2001.  Although the response from the Lord
Advocate was favourable none of the recommendations have so far been systematically
implemented.
While some of them fall outwith the remit of COPFS others are clearly matters for the
service, such as better communication between and within agencies about young
witnesses, the quality of investigative interviews and decisions about therapy.  The
current unsatisfactory position of child witnesses in Scotland is in stark contrast to the
improvements introduced in England and Wales several years ago, which, according to
a recent independent review, are working very satisfactorily.

Live Television Link- An Evaluation of its Use by Child Witnesses in Scotland
Kathleen Murray
Central Research Unit, Scottish Office, 1995

Preparing Child Witnesses for Court
Kathleen Murray
Central Research Unit, Scottish Office, 1997

An Evaluation of Child Witness Support
Joyce Plotnikoff and Richard Woolfson
Scottish Executive Central Research Unit, 2001

In relation to witnesses other than children a number of research studies are of
relevance.



The issue of intimidation is a key one that was highlighted in a research report in 1998.
That report suggested that agencies involved with witnesses, including the prosecution
service, needed to be more aware of the general problem of witness intimidation.  A
Scottish Office Report on vulnerable and intimidated witnesses recommended that
ACPO(S) and COPFS put in place standard mechanisms for identifying vulnerable or
intimidated adult witnesses.  The COPFS Action Plan implementing the Scottish
Strategy for Victims (published earlier this year) states that this work is ongoing.

Towards a Just Conclusion
Vulnerable and Intimidated Witnesses in Scottish Criminal and Civil Cases
The Scottish Office 1998

Making it Safe to Speak? A Study of Witness Intimidation and Protection in Strathclyde
Nicholas Fyfe and Heather McKay
Central Research Unit, Scottish Office, 1998

The Crown Office and Procurator Fiscal Service Action Plan: Scottish Strategy for
Victims
COPFS, 2001

Legal issues and witness protection were the focus of a briefing paper to the Scottish
Executive in 2001.  In its consideration of domestic law the paper suggested that there
were significant gaps in the way in which legal procedures protected witnesses.  The
Crown has no general duty to protect witnesses, although prosecutors have the key role
to play in bringing to the court's attention situations where protection might be
appropriate and in making requests for protective measures to be used under section
271 of the Criminal Procedure (Scotland) Act 1995.

Legal Issues and Witness Protection in Criminal Cases
Mark Mackarel, Fiona Raitt and Susan Moody
Scottish Executive Central Research Unit, 2001

There have been criticisms of the standard of interpreting services in the Scottish
criminal justice system.  COPFS now has access to telephone interpreting services,
through the Language Line facility, and an internal review has been conducted of the
use of more formal services in precognoscing prosecution witnesses and in court.

Foreign Language Interpreters in the Scottish Criminal Courts
The MVA Consultancy
Central Research Unit, Scottish Office, 1996

The introduction of a Witness Support Service in every sheriff court in Scotland has at
last provided witnesses with an 'on-site' service designed to give them information and
support.  The pilot schemes established in 1996 were the subject of a very positive
evaluation.  COPFS has a responsibility to liaise with local Witness Support Services.



Victim Witness Support in Scotland
David Lobley and David Smith
Central Research Unit, Scottish Office, 1998

Next-of-Kin
There have been concerns about the lack of information provided by prosecutors to
next-of-kin in deaths investigations.  A report on fatal accident inquiries published in
1995 noted that the majority of families interviewed (from a sample of 32 only) did not
feel that they were kept informed of progress with their case.  In addition, a third felt that
the prosecutor had not taken their views seriously in considering whether to recommend
an inquiry.  The COPFS Action Plan indicates that a leaflet is to be made available to
next-of-kin but this is not yet available.

Public Interest and Private Grief: A Study of Fatal Accident Inquiries in Scotland
Simon Anderson, Susan Leitch and Sue Warner
Central Research Unit, Scottish Office, 1995

Victims-Recent Developments within COPFS
The Victim Liaison Office (VLO), a new division of the Crown Office and Procurator
Fiscal Service, is currently beginning to develop services for victims, focusing mainly on
the provision of case-specific and general information to victims in serious cases and to
certain categories of victims likely to be seriously affected by crime, such as minority
ethnic victims of racist crime and domestic abuse survivors.  In addition, vulnerable
witnesses, including certain child witnesses, are included within the VLO's remit.
A number of key issues arise for the Inquiry, including:
� Sufficiency of resources to roll out this service across Scotland
� Sufficiency of resources to provide a dedicated service to child witnesses
� Availability of an automated data retrieval system within COPFS and an integrated

information retrieval system for the criminal justice system as a whole (the ISJCIS
system is now at least 12 months behind schedule)

� Clarity of role for the VLO to prevent duplication with voluntary agencies, such as the
Witness Support Service and victim support agencies.

Susan R. Moody
26 November 2001




