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JUSTICE 2 COMMITTEE

AGENDA

27th Meeting, 2001 (Session 1)

Wednesday 24 October 2001

The Committee will meet at 9.45 am in Committee Room 1, Committee Chambers,
George IV Bridge, Edinburgh.

1. Sexual Offences (Procedure and Evidence) (Scotland) Bill (in private): The
Committee will consider lines of questioning for item 3.

2. Petition: The Committee will consider written evidence from the Minister for
Justice, the Lord President and the petitioner on the following petition—

PE336 by Frank Maguire on civil justice for asbestos victims.

3. Sexual Offences (Procedure and Evidence) (Scotland) Bill: The Committee
will take evidence on the general principles of the Bill at Stage 1 from—

Mrs Alison D’Rollo and Mrs Susan Burns, Policy Group, Crown Office, and
Frank Mulholland, Assistant Procurator Fiscal, Edinburgh Procurator Fiscal’s
Office;

Professor Christopher Gane, Aberdeen University;

Iain Gray MSP, Deputy Minister for Justice.

4. Item in private: The Committee will consider whether to discuss the draft report
on the Sexual Offences (Procedure and Evidence) (Scotland) Bill in private at its
meeting on 6 November.



5. Sexual Offences (Procedure and Evidence) (Scotland) Bill (in private): The
Committee will consider the framework for the draft report on the general
principles of the Sexual Offences (Procedure and Evidence) (Scotland) Bill at
Stage 1.

Gillian Baxendine
Clerk to the Committee, Tel 85054

The following papers are attached for this meeting:

Item 1  – Sexual Offences Bill

Note by the Clerk (PRIVATE PAPER) J2/01/27/1
SPICe note on suggested questions for witnesses
(PRIVATE PAPER)

J2/01/27/2

Memorandum of 17 October from the Scottish Executive J2/01/27/3

Item 2  - Petition

Note by the Clerk (petition, correspondence, and Note by the
Clerk J2/01/19/1 attached)

J2/01/27/4

Papers for information circulated for the 27th meeting, 2001

Minute of the 26th meeting J2/01/26/M
Submission from the Lord Justice Clerk on the CO/PFS
inquiry

J2/01/27/5

“Victims of crime information leaflet” (MEMBERS ONLY –
available at http://www.scotland.gov.uk/library3/justice/vocl-
00.asp or by contacting the Scottish Executive on 0131 244
5434).

J2/01/27/6

Letter of 4 October from the Equal Opportunities Committee
enclosing a draft agenda of a Gypsy traveller event on 2
November.

J2/01/27/7

“Reviewing Mental Health law” – Scottish Executive policy
statement of 18 October (MEMBERS ONLY – available from
Document Supply Centre,
http://www.scotland.gov.uk/health/mentalhealthlaw or by
contacting the Scottish Executive on 0131 244 5086)

J2/01/27/8

Item 1 – Sexual Offences Bill

Members may wish to refer to the Bill and accompanying documents which are
available at the following website:
http://www.scottish.parliament.uk/parl_bus/legis.html#31 or from the Document
Supply Centre.

Members may also wish to refer to the Official Reports of the meetings of 5, 19, 26
September and 3 October when the Committee took evidence from: the Executive

http://www.scottish.parliament.uk/parl_bus/petitions/pe336.pdf
http://www.scottish.parliament.uk/official_report/cttee/just2-01/j2p01-19.pdf
http://www.scottish.parliament.uk/official_report/cttee/just2-01/j2p01-19.pdf
http://www.scotland.gov.uk/library3/justice/vocl-00.asp
http://www.scotland.gov.uk/library3/justice/vocl-00.asp
http://www.scotland.gov.uk/health/mentalhealthlaw
http://www.scottish.parliament.uk/parl_bus/legis.html#31
http://www.scottish.parliament.uk/official_report/cttee/just2-01/j2mop1003.htm


Bill team; Drs Burman and Jamieson; the Public Defence Solicitors’ Office, Law
Society of Scotland and Scottish Rape Crisis Network; the Equality Network, Scottish
Human Rights Centre, Association of Chief Police Officers in Scotland and the
Faculty of Advocates respectively.  The Official Reports are available in Document
Supply Centre or on the Committee’s webpage.



J2/01/27/3

MEMORANDUM FROM THE SCOTTISH EXECUTIVE ON THE SEXUAL
OFFENCES (PROCEDURE AND EVIDENCE) (SCOTLAND) BILL

1. The purpose of this Memorandum is to provide the Committee with some
additional explanatory material in relation to some of the points made about the Bill
by interested parties, either in written submissions or in oral evidence.  The Bill Team
hopes that this material will assist the Committee in preparing its Report on Stage 1.

SCOPE OF THE BILL

Homosexual Offences

2.  We note the points made by Tim Hopkins about the list of offences automatically
covered by the Bill’s provisions.  We are anxious to ensure that the Bill does not
discriminate unnecessarily, whether on the basis of sexuality or any other grounds.
The amendments which have been suggested, and any implications they may have
in relation to the procedures the Bill puts in place, will be carefully considered prior to
Stage 2.

BAN ON PERSONAL CROSS-EXAMINATION BY ACCUSED

Arrest and Police Warning

3.  The police must already tell an accused person of the right to have a solicitor
informed of his whereabouts.  The warning that he will also need a lawyer for the trial
could simply be added to that and would make sense in that context.  Paragraph 2 of
the Schedule makes it clear that failure to give the specified warning will not
invalidate the prosecution. If the police wish to use a standard form of wording, this
can be achieved by an appropriate instruction. A statutory provision is not necessary.

Delays in Cases Coming to Trial

4.  In a small number of cases, the Bill may increase delays. It should be borne in
mind that only a very small number of accused want to represent themselves.
Where this does happen and the court has to appoint a solicitor at a late stage, it
may be necessary to give that person more time to prepare, otherwise the accused’s
right to a fair trial could be infringed.

Dismissals of Lawyers by the Accused

5.  We understand the concerns of Scottish Women’s Aid about this, and about the
potential for delay more generally. The court has a duty to appoint a lawyer where
the accused has dismissed his or her solicitor and the court is not satisfied that he or
she intends to engage another for the purposes of his defence at the trial (section
288D(2)).  Where the court considered that the accused’s stated intention to appoint
a new lawyer was not genuine, but simply intended to delay the trial, it could proceed
to appoint a solicitor immediately. Once a solicitor has been appointed by the court,
the accused is not given any right to dismiss him or her. The accused will already



have had a number of warnings and notices, so should have been aware from an
early stage of the need to get legal representation.

Appointment by the Court During the Trial

6.  We now realise that the point made by Alistair Watson of the PDSO is correct.
The existing wording does not give the court power to appoint at the trial itself as well
as at the pre-trial hearings and this is needed.  The Executive will bring forward an
amendment at Stage 2 to remedy this.

RELATIONSHIP BETWEEN COURT-APPOINTED SOLICITOR AND ACCUSED

Acting in the Best Interests of the Accused

7. To the extent that the solicitor cannot obtain instructions, or receives inadequate
or perverse instructions, his or her duty will simply be to act in the best interests of
the accused.  If there is total non co-operation from the accused, this may mean that
the solicitor will be restricted to testing the sufficiency in law of the prosecution
evidence, eg by making a submission of no case to answer if the Crown fails to
produce corroboration of an essential part of the charge.  The Executive agrees that
the solicitor could not put forward a substantive defence (eg by cross-examining the
complainer to try to show consent) if he or she had no alternative version of events
from the accused conflicting with the prosecution account.  However, that would be a
result of the accused’s own decision not to co-operate.

8.  In practice, we expect that total refusal of co-operation will be extremely rare.
The written submission from Alistair Watson of the PDSO tends to confirm this.  The
problem of inadequate instructions is unlikely only to exist where a solicitor has been
appointed by the court.  A significant number of alleged offenders at the moment
have mental health or substance abuse problems or learning difficulties.  Others may
just not be very articulate.  Solicitors already may have difficulty getting instructions
from clients in many cases, and must do their best with what they can obtain.

Law Society Codes of Conduct

9.  The current Codes of Conduct are non-statutory, and could be amended by the
Law Society themselves to cover the special situation of a court appointee. The Law
Society were the only respondents from the legal profession who expressed a
positive preference for a statutory code during the consultation.  Those who
expressed a definite view were otherwise all opposed.

10.  The view of consultees from the legal profession generally was that a statutory
code would constitute an interference with self-regulation. It was thought to be
inappropriate to have such a code for a situation which could be expected to arise
very rarely, when the main codes of conduct were not statutory. It was suggested
that the existing codes could be amended as necessary, perhaps in the light of
actual experience of new provisions in operation. The Executive agrees with this
approach. It is not clear how a statutory code could be enforced.  The existing codes
are linked to complaints and disciplinary procedures, which are part of self-regulation
by solicitors through the Law Society.  In order to be effective, a statutory code would



require to have some statutory sanction, which would mean interference with the
existing system of self-regulation.  It is not clear how this could be delivered without
major changes to the current system.

Appeals on the Ground of Defective Legal Representation

11.  The case cited by the Law Society at page 4 of their written submission
(Anderson v HMA) holds that a lawyer does not have the option of ignoring the
accused’s instructions about what his defence is.  For example, if the accused
makes it clear that his defence is consent, his lawyer cannot decide to put forward
another defence instead.  However, the person presenting the accused’s defence in
court (who might not be the court-appointed solicitor; it might be counsel or a
solicitor-advocate instructed by such a solicitor) has to do so using his or her own
skill and judgement.  The court held that there was no miscarriage of justice where a
solicitor-advocate stuck with the accused’s chosen defence, but decided not to
attack the character of a prosecution witness as the accused had wanted.

12.  The case confirms that the accused’s instructions normally have to be followed
in their essentials, although not in all their detail.  The court accepted that, using
independent skill and judgement, the lawyer presenting the case (whether this was a
solicitor, an advocate or a solicitor-advocate) might decide some of the detailed
instructions were contrary to the accused’s own interests.  We do not think that the
case means that there would be a miscarriage of justice where the accused’s
instructions were not followed because he did not supply any.  Given the overall
thrust of the case, we think that is highly unlikely.

13.  Solicitors who regularly do criminal defence work are likely to be well aware that
a proportion of their clients are difficult or dishonest people, and that if a client
thought he or she could escape a sentence by claiming a failure to carry out
instructions then that opportunity might well be taken.  The aggrieved client in the
Anderson case had not had a lawyer imposed on him by the court.  We are sure that
defence solicitors are already careful to take a detailed note of the instructions (or
lack of them) they receive at the time, to prevent an unjustified complaint of this sort
succeeding later. Clearly, a court-appointed solicitor will need to do this.

Civil Liability

14.  As regards appeals following alleged miscarriages of justice, there is no
difference between the two branches of the legal profession. There is however a
difference between the two branches of the profession in terms of civil liability.

15.  Scottish advocates are currently immune from liability in negligence arising from
their conduct of court proceedings. The courts have not applied this to solicitors.

16.  The House of Lords, in a recent case, removed the immunity which both
barristers and solicitors in England and Wales previously had. The case was Hall &
Co v Simons, referred to at page 4 of the Law Society’s submission.  The Society
quote parts of the speech of Lord Hope, who dissented in the final decision on the
issue of civil liability for the conduct of criminal proceedings.  The majority of the
House of Lords were against total exclusion of such liability.



17. The Executive does not think it is appropriate in this context to extend immunity
from civil liability to court-appointed solicitors. We would prefer to leave Scottish
judges free to develop the law or not as they see fit. We cannot see any justification
for allowing a court-appointed solicitor to escape liability if he or she has in fact been
negligent. If the cause of the complaint stemmed from the accused’s own failure to
provide his or her solicitor with information, we would not expect any action for
negligence to succeed.  Court-appointed solicitors will no doubt keep careful records
of what the accused told them.

Disciplinary Proceedings and Responsibility to the Accused

18. Similarly, the Executive does not think that a statutory exemption from
disciplinary proceedings for court-appointed solicitors would be appropriate.  An
accused might co-operate fully, in which case there would be no reason to treat the
solicitor differently. To the extent that an accused does not co-operate, what is to be
expected of the solicitor must be limited to what is reasonable in the circumstances.
The Law Society is free to make any necessary amendments to codes of conduct to
reflect this.

19.  In England and Wales, section 38(5) of the Youth Justice and Criminal Evidence
Act 1999 states that a court-appointed solicitor has no responsibility to the accused.
There was little support for a similar Scottish provision expressed by the legal
profession during consultation. One society of solicitors described the English
provision as “surreal”. We do not see how such a provision could be compatible with
the duty, in terms of section 288D(4)(b) of the Bill, to act in the best interests of the
accused.

DEFENCE OF CONSENT

Effect of Bill’s Provisions

20. There are already some defences (like self-defence) which need to be notified to
the court before the trial. This prevents the accused from putting forward that
defence by cross-examination or leading witnesses if he or she does not give notice,
although late notice is allowed if there is a good reason for it.  The requirement to
give notice does not shift the burden of proof to the accused to prove the defence.  It
does not mean that the accused has admitted anything. In a rape trial, the Crown will
still have to prove beyond reasonable doubt (a) that sexual intercourse took place,
(b) that the accused was the man involved and (c) that it occurred by the accused
overcoming the will of the complainer ie that she did not consent. This will still be the
case even if the accused has lodged a notice saying that his defence is consent. If
the prosecution did not lead enough evidence to identify the accused as the culprit in
the first place, there would be no need to go on to consider consent. The Law
Society is correct on this point.

Reasons for Requiring Prior Notice

21.  These are two-fold.  The first is to give the complainer some prior warning of
what the defence will be.  This cannot make the experience of giving evidence



pleasant, but it does allow some psychological preparation for the sort of cross-
examination which may be involved.

22.  The Executive accepts that, in many cases, the complainer is likely to guess that
the defence will be consent, although there may be a small advantage in feeling
clearer about it.  There will however be some cases where the complainer does not
guess in advance what the defence will be.  A consent defence can be run in unlikely
circumstances, eg where complainer and accused are total strangers, and the
complainer may not be prepared for this.  Where the complainer does not report the
alleged offence immediately and there is no forensic evidence to identify the
accused, the complainer may have no idea whether the defence will be that he or
she consented, or that the incident was a fantasy. In such cases, forewarning that
the defence is consent could be of substantial benefit to the complainer.

23.  The second reason for requiring prior notice is to ensure that the accused’s
representatives seek instructions from and advise the accused on the issue of
consent at an early stage. This ties in with the requirement to lodge any application
to lead evidence or cross-examine about the complainer’s character or sexual history
before the trial starts. Such evidence will virtually always only be relevant where
consent (or belief in consent) is the main issue and it is therefore appropriate, in the
Executive’s view, that this should be made explicit at the start. The overall intention
is that both prosecution and defence are clear when the trial starts what the defence
is, and what this is liable to involve for the complainer.

Time Limits

24. Fiona Raitt and James Chalmers have pointed out that, in summary cases, the
present wording in the Bill would only require notice of the defence of consent to be
given before the first witness is sworn.  That time limit could still achieve the second
of the two purposes outlined above, but we agree that there is a case for an
amendment here and we are looking at this carefully.

CHARACTER AND SEXUAL HISTORY EVIDENCE

Enforcement of the New Provisions

25.  We are aware that the Brown, Burman and Jamieson research suggested this
has been a problem with the current provisions. The researchers conducted
interviews with members of the judiciary and prosecutors, which suggested that
some (not all) members of each group believed it was the job of the other to
intervene, rather than their own. Both the current and the new section 274(1) say
that “the court shall not admit, or allow questioning designed to elicit…” evidence of
the prohibited types.  This wording makes it clear that the court should intervene
even if nobody objects.

26.  Under the Bill, the Crown would however no longer be exempt from the
prohibition. Since both the Crown and the defence will be in the same position, it is
hoped that this will make clearer the duty on the court to make sure that inadmissible
evidence is not allowed to be led.



Written Applications

27.  The Executive sees written applications as being important in focusing
arguments and generating more detailed decisions dealing specifically with the
content of applications.  The detail required to go into an application, and into the
decision to follow it, should ensure that it is not possible just to “go through the
motions” of applying sections 274 and 275, and that significant work and thought will
have to go into the process.  We are considering whether the time limit for lodging
applications which is currently in the Bill (any time before the start of the trial, unless
special reasons can be shown for doing it later) is correct, balancing the rights of the
accused against the risk of trials being delayed at the last minute.

28.  We agree with the Law Society that it may seem cumbersome, and involve
some delays in trials proceeding, if a written application has to be made during the
trial itself. Allowing oral applications might however lead to a risk of the full screening
process not being gone through.  We do not see why an application should be
considered in less depth because of its timing. The intention is to protect the
interests of the complainer and some additional delays may be unavoidable if this is
to be achieved.

“Trial Within a Trial”

29.  Section 275(6) says that, in deciding on an application to bring in character or
sexual history evidence, the court need not hear evidence.  Where it does so, it is to
use existing procedures for determining the admissibility of evidence.  Accordingly,
the Bill does not rule out “trial within a trial”, but neither does it make it compulsory.
The court could decide on the basis of the written application plus oral argument on
both sides, without any witnesses. There may however be occasions when the court
considers it needs to hear the evidence itself before making a decision.  The Bill
leaves the decision to the court as to whether to do that.

Training and Guidance

30. This has been discussed with a number of witnesses, including Doctors Burman
and Jamieson, Alistair Watson and the Law Society. The Bill Team intend to talk
about implementation issues, including training, with the judiciary and the legal
profession.  Judicial and professional independence are important, and there is no
intention to impose training of a specific kind.

31.  The Executive does not believe that all of the problems with the current sexual
history provisions could be resolved by training or guidance.  The general exception,
which requires evidence to be admitted whenever it would be contrary to the
interests of justice to exclude it, is so broad that it gives an extremely wide discretion,
which guidance alone would not limit. The new provisions on character and sexual
history evidence, on the other hand, aim to replace this with a structured discretion,
which sets out the principles involved without prejudging any individual case.

17 October 2001
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JUSTICE 2 COMMITTEE

Petition PE336 by Frank Maguire, on behalf of Clydeside Action on Asbestos

Note by the Clerk

1. The purpose of the petition is to seek a review of the powers and procedures of
the Court of Session in relation to the handling of mesothelioma cases having
regard to:

•  the urgency of mesothelioma cases;
•  the need to identify real issues between parties at an early stage;
•  minimising delays to progress of cases;
•  encouraging the use of jury trials;
•  facilitating interim payments pending resolution of cases;
•  the resources available to the court

2. The Committee agreed at its meeting on 15 May to seek views from the Lord
President, Scottish Legal Action Group and the Scottish Law Commission.
These are summarised in the previous note (J2/01/19/1) attached.

3. As a result on 26 June, the Committee agreed to write to the Lord President
asking which of Lord Coulsfield’s working party’s recommendations will be
implemented and in what timescale and to the Minister for Justice asking whether
the 1973 Act would be amended; for more information on pursuers’ offers; and
whether there are sufficient funds to implement Lord Coulsfield’s
recommendations.  A response was also sought from the petitioner.  These
submissions are also attached to this note.

4. The Lord President declined to comment further except to say that the position
was as set out in a letter to the Minister for Justice.

5. The Minister for Justice considers there is a lack of evidence to support the
amendment of the Prescription and Limitation (Scotland) Act 1973. The
petitioner’s proposals for reform seem to suggest the need for wider changes to
the Act, although he cautions that this should not be embarked on without
undertaking research. In relation to pursuers’ offers, the Minister for Justice
confirms that the First Minister will be making an announcement on the
reintroduction of a system of pursuers’ offers1, which should have “considerable
effect in encouraging settlement”2 of asbestosis cases.  The Minister indicates
that resources for the implementation of Lord Coulsfield’s recommendations will
not be a major issue.

                                                
1 No mention was made of pursuers’ offers in the Executive’s legislative programme for the coming year,
announced by the First Minister on 5 September.
2 Lord President’s letter of 7 June 2001, last paragraph.
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6. The petitioner takes the view that the underlying reasons for delay of cases still
remain to be addressed.   In his submission, the petitioner states that one of the
main causes for delay of asbestosis cases is the failure of the written pleadings
system to encourage early agreement of evidence.  Additionally, the petitioner
believes that the attitude of the court to the use of skeletal defences and late
(accepted) intimation of defences, which can cause cases to be postponed, also
needs to be investigated.  Other areas that the petitioner believes are not being
examined with a view to reform include the lack of availability of judges to handle
civil cases and the fact that the Civil Court is on vacation for a period of
2½ months when civil cases could be heard.   Lastly, the petitioner wants the use
of jury trials to be reviewed to test the level of damages awarded in mesothelioma
cases, as so far no comment has been made on this point.

 Procedure

7. The Standing Orders of the Scottish Parliament make clear that, where the Public
Petitions Committee refers a petition to another Committee, it is for that
Committee then to take “such action as they consider appropriate” (Rule
15.6.2(a)).

Options

8. In view of the evidence now before the Committee, the Committee might wish to
consider the following options—

(a) note the submissions received and take no further action if the Committee
is satisfied that the current procedures and proposed changes are
sufficient;

(b) identify areas where further information or clarification is required, such as
simplification of the written pleadings system, and write to the Minister and
the Lord President raising these issues;

(c) appoint a reporter to pursue the issues raised;

(d) decide that conclusions cannot be reached without more extensive written
and/or oral evidence; and consider whether committee time should be
found for this.

18 October 2001 Clerk to the Committee






























