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JUSTICE 2 COMMITTEE

AGENDA

26th Meeting, 2001 (Session 1)

Wednesday 3 October 2001

The Committee will meet at 9.45 am in Committee Room 3, Committee Chambers,
George IV Bridge, Edinburgh.

1. Sexual Offences (Procedure and Evidence) (Scotland) Bill (in private): The
Committee will consider lines of questioning for item 3.

Not before 10.00 am:
2. Subordinate legislation: The Committee will consider the following negative

instrument—

The Firemen’s Pension Scheme (Pension Sharing on Divorce) (Scotland)
Order 2001 (SSI 2001/310).

3. Sexual Offences (Procedure and Evidence) (Scotland) Bill: The Committee
will take evidence on the general principles of the Bill at Stage 1 from—

Tim Hopkins, Equality Network;

Rosemarie McIlwhan, Director and John Scott, Chair, Scottish Human Rights
Centre; 

Graeme Pearson, Assistant Chief Constable, Strathclyde Police, Secretary,
Crime Standing Committee and Detective Superintendent Norrie Robertson,
Tayside Police, Association of Chief Police Officers in Scotland;

Faculty of Advocates.

3. Item in private: The Committee will consider whether to discuss lines of
questioning on the general principles of the Sexual Offences (Procedure and
Evidence) (Scotland) Bill at Stage 1 in private at its meeting on 24 October.



Gillian Baxendine
Clerk to the Committee, Tel 85054

The following papers are attached for this meeting:
Item 1  – Sexual Offences Bill

SPICe note on suggested questions for witnesses
(PRIVATE PAPER)

J2/01/26/1

Letter of 20 September from Executive Bill team J2/01/26/2
Equality Network J2/01/20/32
Scottish Human Rights Centre (SHRC) J2/01/20/39
Association of Chief Police Officers in Scotland (ACPOS) J2/01/20/30
Above submissions copied for MEMBERS ONLY  - all
submissions are available in Document Supply Centre or on
the Committee webpage under papers for 20th meeting on 5
September)

Faculty of Advocates (previously circulated as a draft
submission only 

J2/01/26/3

Item 2  - Subordinate legislation

Note by the Clerk (SSI and Executive note attached) J2/01/26/4

Papers for information circulated for the 26th meeting, 2001
Minute of the 24th meeting J2/01/24/M
Submission from Victim Support Scotland on the CO/PFS
inquiry (previously circulated incomplete) 
(MEMBERS ONLY – available in Document Supply Centre or
on the Committee’s webpage under 23rd meeting on 19
September)

J2/01/23/5

Item 1 – Sexual Offences Bill

Members may wish to refer to the Bill and accompanying documents which are
available at the following website:
http://www.scottish.parliament.uk/parl_bus/legis.html#31 or from the Document
Supply Centre.  

Members may also wish to refer to the Official Reports of the meetings of 5, 19 and
26 September when the Committee took evidence from the Executive Bill team,
Drs Burman and Jamieson, and the Public Defence Solicitors’ Office, Law Society of
Scotland and Scottish Rape Crisis Network respectively.  The Official Reports are
available in Document Supply Centre or on the Committee’s webpage.

http://www.scottish.parliament.uk/official_report/cttee/just2-01/j2p01-20.pdf
http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/ssi2001/20010310.htm
http://www.scottish.parliament.uk/official_report/cttee/just2-01/j2mop0926.htm
http://www.scottish.parliament.uk/official_report/cttee/just2-01/j201-2301.htm
http://www.scottish.parliament.uk/official_report/cttee/just2-01/j201-2301.htm
http://www.scottish.parliament.uk/parl_bus/legis.html#31
http://www.scottish.parliament.uk/official_report/cttee/just2-01/j201-2001.htm
http://www.scottish.parliament.uk/official_report/cttee/just2-01/j201-2301.htm
http://www.scottish.parliament.uk/official_report/cttee/just2-01/j201-2401.htm
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JUSTICE 2 COMMITTEE

The Firemen’s Pension Scheme (Pension Sharing on Divorce) (Scotland) Order
2001, (SSI 2001/310)

Note by the Clerk
Background

The Order is being made in accordance with the powers conferred on the Scottish
Ministers by section 26 of the Fire Services Act 1947 (c.41) as amended.  The
instrument and Executive Note are attached.

This Order is made as a result of reforms introduced by the Welfare Reform and
Pensions Act 1999 (c.30) (the 1999 Act) and associated subordinate legislation.  It
amends the Firemen’s Pension Scheme Order 1992 (SI 1992/129) (the 1992 Order)
to provide for pension sharing on divorce in the Scottish firemen’s pension scheme.
Article 3 inserts Part N (Pension sharing) and Schedule 1 inserts a glossary of
expressions into the 1992 Order.  Schedule 2 makes minor and consequential
amendments to the 1992 Order. 

The Executive Note makes reference to the main features of the Order.  The principal
feature is that when a pension sharing order is made by the court in divorce
proceedings involving a firefighter, the former spouse will be entitled to his or her own
pension, based on a proportion of the firefighter’s pension.

It is stated that there are no financial implications for the Scottish Executive as any
additional administrative costs can be charged to divorcing parties.  The Executive
consulted with fire authorities and representatives of firefighters in the preparing the
Order and few comments were received.  A similar instrument is being prepared
which will apply to firefighters in England and Wales.

This order has retrospective effect from 1 December 2000, due to the fact that the
1999 Act applies to all cases of divorce proceedings begun on or after that date. 

The Subordinate Legislation Committee considered the Order on 18 September and
had no comments to make.

Procedure

The Justice 2 Committee has been designated as the other Committee and is
required to report to the Local Government Committee by 7 October 2001.

Under Rule 10.4, the instrument is subject to negative procedure - which means that
the Order remains in force unless the Parliament passes a resolution, not later than
40 days after the instrument is laid, calling for its annulment.  Any MSP may lodge a
motion seeking to annul such an instrument and, if such a motion is lodged, there
must be a debate on the instrument at a meeting of the Committee.  The instrument
was laid on 13 September, comes into force on 5 October, and is subject to
annulment under the Parliament’s standing orders until 3 November.  In terms of
procedure, unless a motion for annulment is lodged, no further action by the
Committee is required.

28 September 2001 Clerk to the Committee
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SUBMISSION FROM THE FACULTY OF ADVOCATES

The Law Reform Committee has been requested to prepare the Faculty’s response to
this Bill.  We deal with the questions posed by The Scottish Parliament Justice
Committee in turn.

1. General Approach

In January of this year, the Faculty provided a response to the 'Pre-Legislative
Consultation Paper on Redressing the balance - Cross-Examination in Rape and
Sexual Offence Trials, which was the precursor to the Bill presently under
consideration. In that response, a copy of which is attached, we expressed the view that
the whole question of the treatment and prosecution of sexual offences required careful
re-examination, and that a wider ranging consideration of this area would be of greater
benefit than the more restricted measures proposed, which focused principally on the
restricted issue of cross-examination of the complainer in sexual offences.

We remain of the view that a thorough consideration of the treatment of sexual offences
would be preferable to the measures contained in the Bill.

In the response, we explained our position as follows:

“It is sometimes said that the real problem in Rape and other sexual offences cases is
that juries frequently do not convict, a problem which, has nothing to do with the rules of
evidence or the way in which complainers are treated when giving evidence. There are
a number of factors which could be contributing to the comparatively low conviction
rate. One such factor is the fact that alleged sexual offences and rape in particular
generally take place in private leaving the jury with the sometimes very difficult task of
deciding whether to believe the complainer or the accused in circumstances where
there may be little in the way of corroboration. Another is the frequency of alleged
offences occurring in the context of relationships between accused persons and
complainers or 'date rape cases. These are commonly cases in which social contacts
between young people are followed by sexual intercourse which the complainer
maintains was not consensual. Juries may, in such cases, accept that the woman has
been abused or taken advantage of by the accused and even that the accused's
actings should attract criminal responsibility of some kind. Often, however, they find
difficulty in accepting that what occurred was rape or was sufficiently serious as to be
suitable only for prosecution in the High Court.  To address this situation, it is suggested
that consideration might be given to adopting more flexible means of prosecuting, for
example trying certain cases in the Sheriff Court which are currently tried in the High
Court or, more radically, by introducing a new crime such as sexual abuse with the
aggravations of violence. A farther factor which may be contributing to the
comparatively low conviction rate is 'stereotyping'. Some who serve on Juries; may
have their own image of a rapist which the accused does not fit. In this area we suggest
that education against stereotyping might be considered or, more radically, the use of
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expert evidence in rape cases as to how reactions to sexual assaults or reactions in a
state of shock may vary from woman to woman."

The following observations are made subject to the above view.

2. Prohibition of personal conduct of defence by alleged sex offender (ss 1-3)

2.1  General

We are of the view that if a restriction against cross examination by the accused is to be
introduced in cases ’with a sexual element, then it might equally be argued that a similar
provision should apply to all offences of assault. The over-riding purpose of any criminal
Trial is to test the prosecution case and for a lay jury drawn at random to determine the
facts. Any alteration in the law must be compliant with the rights of Complainer and
Accused in terms of the European Convention on Human Rights. To that end in
particular the right of an Accused to a fair Trial in terms of Article 6 cannot be removed
or restricted.

While it is not acceptable that a Complainer should be abused by unwarranted and
intrusive cross examination by the Accused or anyone on his behalf, cross examination
is necessary if the Jury are to consider competing accounts. In order to effectively cross
examine in any criminal trial the cross examiner must know what the Accused maintains
occurred or any considerations such as alibi or incrimination impinging on his defence.
Any alteration to the law in this area must respect such basic principles.

2.2 Failure to give instructions (Proposed new s288(D)

Moving on to the particular, while accepting that accused persons should be
encouraged to instruct lawyers to represent them in cases such as those mentioned we
are of the opinion that the imposition of court appointed lawyers against the will of the
accused may lead to the possibility of miscarriages of justice.

In particular, we note that it is envisaged in the proposed amendment to the Criminal
Procedure (Scotland) Act 1995 (section 288(D)(4)(b)) that an Accused may refuse to
co-operate with a court-appointed lawyer and may give no, inadequate, or perverse
instructions. In such event, it is our view that the lawyer will not be able effectively to
cross-examine and to put the Accused’s case. While parallels may be drawn with the
role of the lawyer in an Examination of the Facts under s55 of the Act, there are in our
opinion. two important differences. The first is that in an Examination of the Facts, it has
already been established that the “accused is insane” and thus unable to give
instructions or to carry out his own defence. The second is that an Examination of the
Facts does not purport to be a trial of the. accused, and does not end in the accused
being convicted and sentenced.

In particular, the Bill does not assist in guiding the court how to deal with the difficulties
which may occur where an accused does not give adequate instructions to a lawyer. In
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such a case, that lawyer cannot advance any positive defence, but can at best object to
inadmissible evidence and test the Crown case. Where this occurs and the accused
then elects to give evidence on his/her own behalf and advances a positive defence
which has not been put to witnesses in cross examination during the Crown case, how
is the Court to guide juries in their assessment of the evidence? Is the lawyer then to
seek to adopt the case so advanced? The Bill pre-supposes that all Accused persons if
allowed to represent themselves would abuse that right. It is submitted that the right to
defend oneself contained in Article 6 should not be restricted unless the Court is
satisfied the rights is being abused and only then should the Court impose upon an
accused legal representation which he is not prepared to instruct.

3. Restrictions on evidence (ss 7&8)

3.1  General

The Faculty remains of the view (expressed in the Response to the Consultation Paper)
that the existing rules provide sufficient protection for complainers, and that in any case
changes such as those proposed should not be made without consideration by the
Scottish Law Commission.

3.2 Evidence Attacking Character (Proposed new S 274(l)(a))

Section 274(l)(a) as presently enacted restricts the leading of evidence that the
complainer is not of good character in relation to sexual matters. The Bill proposes to
amend the section 50 as to extend this restriction to all evidence challenging good
character, concerning sexual matters or otherwise. The policy memorandum explains
(para 36) that this is due to concern that subtle character attacks on a complainer which
might have sexual connotations were not overtly sexual. However the Bill does not
reflect this concern in its terms, which simply subjects all character evidence to the
same test as evidence of sexual character. If the aim set out in the policy memorandum
is indeed to be achieved, then reference to attacks with sexual connotations could be
set out in the Bill. As it is, a blanket prohibition has been introduced which gives
complainers in sexual offences greater protection than other complainers, in other
cases, even where sexual character is not at issue.

3.3 Evidence Attacking Credibility and reliability (Proposed new S 274(1)(c)(ii)
and (d)

In addition, it is proposed to restrict the leading of evidence that the complainer has
behaved in such a way or suffers from such condition or predisposition, as may infer
that she/he is not a credible or reliable witness. We are of the view that this is an
unjustified and inappropriate proposal. The policy memorandum explains (para 20) that
the aim of this reform is to discourage the use of evidence of limited relevance where
the primary purpose of such use is to undermine the credibility of the complainer.
However, the credibility and reliability of the complainer  is always a crucial factor for the
jury, and we consider  any further restriction on the leading of evidence relevant to this
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matter,  is liable to create serious unfairness and deprive the accused of any possibility
of a fair trial.  Evidence of character in sexual matters and otherwise is of course
already protected.

3.4 Exceptions to Restrictions (Proposed new S 275(I))

We do not consider that the new Section 275 provides sufficient or adequate
safeguards against the unfairness liable to arise from the operation of section 274.  In
any event, we are of the view that the proposed tests for determining exceptions to the
restrictions set down in s.274 will produce severe difficulties for the court and for
practitioners, and will require the court to rule on matters which should be for the jury.

By way of illustration, firstly, s275(l)(c) seeks to exclude evidence which is probative,
but not to a significant extent. It is difficult to see the basis on which or the stage at
which, the trial judge could be expected to decide whether the probative value of
evidence yet to be led or elicited is or is not ’significant’. In our view, this is a question
which can only be answered by the jury, and in the light of all the evidence in the case,
which cannot be known before the end of the trial. It is often the case that evidence
given may appear at the time insignificant but when other evidence is given later the
former may acquire a significance which could not have been anticipated. Further, it is
surprising that any evidence which is judged to be of significant probative value must
nevertheless be disallowed under this subsection by a balancing act against ’the proper
administration of justice’.

Secondly, in s275(2)(b)(ii), the Court is required to have regard to the importance of an
issue to be put before the jury to the jury’s verdict.  We are of the view that this asks the
Court to undertake an impossible task, particularly at a stage before the trial
commences.

2 October 2001


