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AGENDA

21st Meeting, 2001 (Session 1)

Wednesday 12 September 2001

The Committee will meet at 9.30 am in Committee Room 1, Committee Chambers,
George IV Bridge, Edinburgh.

1. Declaration of interests: New members of the committee will be invited to
declare any relevant interest.

2. Item in private: The Committee will consider whether to take item 7 in private.

3. Subordinate legislation: Iain Gray (Deputy Minister for Justice) to move
(S1M-2057)—

Mr Jim Wallace: The International Criminal Court (Immunities and Privileges)
Order 2001—That the Justice 2 Committee recommends that the draft
International Criminal Court (Immunities and Privileges) Order 2001 be
approved.

4. Women’s offending: The Committee will take evidence from—
Iain Gray, Deputy Minister for Justice, Chair of the Ministerial Group on
Women’s Offending. 

5. Petitions: The Committee will consider written evidence received on the
following petitions—

PE324 by Ms Kay Reid on fatal accident inquiries; 

PE333 by Charles Douglas, on behalf of the Humanist Society of Scotland, on
the legal status of humanist and other secular marriage ceremonies.

6. Annual report: The Committee will consider a draft Committee Annual Report.  

7. Work programme: The Committee will consider its work programme. 

Gillian Baxendine
Clerk to the Committee, Tel 

85054
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J2/01/21/1

JUSTICE 2 COMMITTEE

The International Criminal Court (Immunities and Privileges) Order 2001 (draft)

Note by the Clerk
Background

The draft Order is one of a series of items of delegated legislation to prepare for the
ratification of the Rome Statute of the International Criminal Court (“ICC”).  This draft
Order in Council is laid in accordance with Schedule 1, paragraph 4 of the
International Criminal Court Act 2001 (c.17), which requires any Order conferring on
the ICC legal capacity, immunities and privileges to be approved by resolution of
each House of Parliament and the Scottish Parliament.    

The draft Order implements articles 4(1) and 48(2) of the Rome Statute, by
conferring legal capacities of a body corporate on the ICC and privileges and
immunities upon the Judges, Prosecutor, Deputy Prosecutors and the Registrar of
the Court.  In effect, the court shall have a separate legal personality.  Its personnel,
when engaged on or with respect to the business of the court, will enjoy the same
privileges and immunities as are accorded to heads of diplomatic missions (as set
out in Schedule 1 to the Diplomatic Privileges Act 1964 (c.81).  Certain exemptions
from the payment of income tax will apply.  After the expiry of their terms of office,
there will continue to be accorded immunity from legal process of every kind in
respect of words spoken or written and acts performed by them in their official
capacity.  However, such privileges and immunities may be waived.       

Having been approved by the Third Standing Committee of the House of Commons
on 9 July, and the House of Lords on 12 July, to enable the UK to ratify the Treaty,
the Scottish Parliament is asked to agree to these arrangements, and thereby fulfil
the UK’s obligations under the Rome Statute. 

The Committee should be aware that the Treaty cannot be ratified until both the
Order is approved and the International Criminal Court (Scotland) Bill is passed by
the Scottish Parliament.

The Subordinate Legislation Committee considered the instrument at its meeting on
26 June and had no comments to make.

Procedure

The instrument was laid on 21 June and is due to come into force on the date the
Rome Statute enters into force in respect of the United Kingdom.  Under Rule 10.6,
the draft Order being subject to affirmative resolution, it is for the lead committee to
recommend to the Parliament whether the instrument should come into force and to
do so before 24 September 2001.  The Minister for Justice has, by motion S1M-2057
(set out in the Agenda), proposed that the Committee recommends the approval of
the Order. The Deputy Minister will attend to speak to and move the motion.  The
debate may last for up to 90 minutes.  



At the end of the debate, the Committee must decide whether or not to agree to the
motion, and then report to the Parliament accordingly. Such a report need only be a
short statement of the Committee’s recommendation.

29 August 2001 Clerk to the Committee
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J2/01/18/5

JUSTICE 2 COMMITTEE

Visit by members to HMP and YOI Cornton Vale

Note by the Clerks

1. Accompanied by a Clerk each day, members of the Justice Committees visited
HMP and YOI Cornton Vale, Stirling, on 25 and 28 May 2001. 

Friday 25 May Monday 28 May

Pauline McNeill (J2 Convener) Mrs Lyndsay McIntosh (J2 Deputy
Convener)

Christine Grahame (J2) Mary Mulligan (J2)
Michael Matheson (J1)

2. This note provides a factual account of the visits to Cornton Vale by members of
the Justice Committees.  Members will have an opportunity to express their views
on the visits at the committee meeting on 12 June.

Introduction

3. On both days, Clive Fairweather HM Chief Inspector of Prisons for Scotland met
the members and introduced his team, before they continued with their
inspection.  Mr Fairweather provided a brief synopsis of the history of the
establishment and the position to date.  In the past women offenders were held in
a custodial establishment located at Duke Street, Glasgow.  Greenock prison
then became the main facility to hold women offenders until Cornton Vale was
built in the 1970’s.  Prisons in Inverness, Aberdeen and Dumfries have
accommodation for a small amount of women serving sentences of less than 2
years, although HMP and YOI Cornton Vale is Scotland’s only all-female
establishment. The HM Prisons Inspectorate’s last full inspection of Cornton Vale
was in 1996.  The 1996 report sets out 27 recommendations and a further 100
points to note.  Although Mr Fairweather did not want to pre-empt the publication
of this year’s report, it was fair to say that so far the inspection team
acknowledged a turnaround in the establishment.  Praise should be given to the
Governor, Kate Donegan, the management team and Dr Kennedy Roberts for
their hard work in this respect.

4. From the outset it was important to note some differences between a women’s
prison and a men’s prison.  This was clearly demonstrated by the specific health
care needs of the women, for instance, gynaecological services. 

5. The prison population could roughly be defined by the following characteristics:

� 90% had drug addiction problems
� 66% sole means of income was Income Support 
� 50% had committed “petty” crimes
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� 50% had been convicted of serious crimes
� 40% of women have self-harmed before entering prison

6. During his introduction, Mr Fairweather reported that the priority was to stabilise
the women who came into the establishment.  There was a general feeling that a
trend was developing where women were being sentenced younger than before.
There had been a growth in the number of prisoners serving less than 2 years
with most serving less than 4 years.  A member asked if there was an average
length of a sentence.  This information was not available at that time, but Kate
Donegan was going to see if this could be gleaned from the information held. It
was noted that some women on remand did not accept bail, as it was safer and
more comfortable for them to be in Cornton Vale.

7. He explained that his inspection involved an information flow with the
establishment for up to 6 weeks before the week-long inspection and then up to 6
weeks of following-up and preparing his report before it was published.

8. Members visited a wide range of facilities at the prison:

Tour on 25 May (1st Group) Tour on 28 May (2nd Group)

� Health Centre � Health Centre
� Bruce House � Chapel
� Workshops and Activities � Gymnasium
� Ross House � Workshops and Activities

� Laundry
� Library
� Ross House
� Reception

9. Both groups were joined by Kate Donegan, the Governor, who escorted them
and the inspector(s) on their tour of the establishment.  Throughout the tours,
members were able to speak with officers, other staff and inmates.  The space
between buildings and landscaped areas created the impression of a small
community.  Each building was not more than 2 storeys high, most were
whitewashed with the accommodation blocks’ windows having white bars on the
outside, except for Ross House which housed women on remand and had
recently been refurbished.

Health Centre

10. Members of both groups were taken into the Health Centre, which was, for all
intent and purposes, like any other local medical practice, if not more
comprehensive in its service provision.  The Head of Healthcare, gave a detailed
account of the services available to the women, ranging from sexual health and
women’s welfare to mental health, and showed members into the medical
records office, staff area and a consulting room.  
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11. Each woman who entered the establishment had one file, covering all their
medical and dental records, and this same file would be re-activated if the woman
returned to Cornton Vale.  The file would be destroyed 13 years after leaving the
prison, if the woman did not return to the establishment.  However, files for
women with psychiatric problems would be kept for life.  Women’s GPs would be
contacted so that their up to date medical history could be entered into their file
and any existing treatment programme could be taken account of when
considering treatment within prison.  This provided a valuable opportunity to
confirm whether the women had been prescribed Methadone, as many claimed
they were currently taking Methadone when in fact this was not the case.  Before
women were prescribed Methadone they had no have no active injection sites
and clean urine. 

12. Efforts had been made to involve and liaise with local medical practices, Stirling
A&E, local police surgeons and local psychiatric units in order to provide an
integrated approach to the women’s medical care.  A forensic psychiatrist visited
Cornton Vale twice a week and an occupational therapist.  In addition services
were provided from a psychologist and consultant psychiatric input form Carstairs
was available on a weekly basis.  The psychiatrist liaised with the court, to try to
ensure that, if a woman were not to be imprisoned, but required psychiatric help,
she would try and secure a bed in a psychiatric unit. There was also a link with
Routes out of Prostitution.  Two nurses were dedicated on a part-time basis to
the drug addiction service.   A doctor was employed at the health centre for 5
days.  Police surgeons provided on call cover for the other 2 days.  A well-woman
service was running 2 days per week providing for the many particular
requirements of women.

13. The individual needs of the women were catered for with nursing staff effectively
being specialists in prison nursing.  It was commented on that nowhere else in
Britain was there such a requirement for medication.  At times the nurse has had
to medicate 200 women within 2½ hours.  There was a nursing review in the SPS
about to take place with the possibility of such services being put out to tender.
Medical services had gone out to tender (MEDAX).  Clive Fairweather said that
the biggest change he observed was the increase in Registered nurses
specialising in mental health.  The Head of Healthcare commented that two years
ago, nursing staff had not wanted to come to work at Cornton Vale, and now the
situation had reversed with staff being poached from Cornton Vale for their
expertise.  

14. Medical information remained confidential to the medical and nursing staff unless,
for primarily the safety of the women, officers should be made aware of certain
information, on a strictly confidential basis.  The approach taken was that all
women were treated as if they could be at high risk from diseases such as HIV or
Hepatitis C.  A database was started in September 2000 and interesting statistics
on the health of women in prison were already beginning to be produced.

15. There was emergency equipment on site but women were taken to Stirling Royal
Infirmary if they required to be admitted, as there was no inpatient provision at
Cornton Vale, as it was not a hospital.  The Head commented to the first group
that a woman in her 40s had been sent to Cornton Vale the previous night,
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infected with body lice and an alcoholic, who should never have been sent back
to prison by the court, as she required help, not imprisonment.

16. In response to an inquiry from a member, the Head said that half way houses (as
an alternative to prison) could possibly result in the health care being diluted.
Being on one site had advantages of a containable number of staff and prisoners.
It was understood that a number of health related appointments set up for those
released were not kept, primarily because women were not physically
accompanied from the prison to the appointments.      

  
17. In the day care centre, classes on parenting, self-esteem, sleep disorder, drug

relapse prevention, cognitive skills, anger management and story-telling (for
sending videos to their children) were all available - mainly to longer term
prisoners.   

Reception

18. Members of the 2nd group were shown round the Reception area.  This was
where convicted prisoners and women on remand entered the facility.  On
entering, women were shown to a cubicle where they were asked to undress in
readiness for showering.  Once clean, a nurse would then carry out a series of
health checks. Any women who had previously stayed at Cornton Vale would
have their existing health record updated accordingly.   

19. The Reception Officer would go through the “Act to Care” documentation with the
in-mate, completing a Reception Risk Assessment form (document attached).
This was found to be helpful in identifying at an early stage whether a prisoner
was at risk.  An officer explained that in practice any women who had never been
in prison before would be automatically deemed to be at risk.  Members saw the
reception at a quiet time, but were advised that depending on the number of
women being dealt with by the courts, and the number that arrived at one time,
could place the service under considerable pressure. 

Bruce House

20. Members of the 1st group were taken to Bruce House, which housed convicted
prisoners over 21 years old.  Corridors were narrow with low ceilings.  The block
was sub-divided into units of 7 cells, each unit had its own “bathroom” and
dining/sitting room, very much like a hall of residence.  Each House was
decorated in a different colour.  During the visit to the House Clive Fairweather
commented that the induction procedure should be a sustained process and not
just a one off event.  He thought this ethos had been embraced here at Cornton
Vale.  After the induction (approx. fortnight), they would be sent to the
assessment centre for work placements etc.  

21. The Acting Residential Manager took the members into a number of the cells.
Each cell was very small, with a single bed the length of the wall with a desk and
chair opposite with a television on a shelf.  In the corner behind the door, there
was sink.  Most prisoners had posters and family photos on the walls.  The
window had white circular bars on the outside.  Out of necessity, some of the
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cells were double occupancy with bunk beds instead of a single bed.  Smoking
was allowed in all cells and in the communal areas at certain times.  The women
cleaned all cells and communal areas themselves.         

Younger House

22. Again, in order to provide members with a comparison to the newly refurbished
Ross House, the 2nd group was taken to Younger House. The House was
spread over two levels with units of 7 cells on each floor off a narrow corridor, in
the same way as Bruce House.  Young offenders were accommodated in the top
floor of the House, with convicted and “high risk” (i.e. high self-harm risk)
accommodated on the bottom floor. The Governor indicated that the design of the
House made it difficult to supervise.  When the block was designed in the 70’s
the intention was that prisoners would prepare and eat their food in a communal
kitchen and dinning room.  Members noted that because those entering prison
nowadays were less stable, this regime would be impracticable.  Prisoners did
have access to a sitting/dining room which they decorated to their taste, within
reason.  

23. There were no integral sanitation facilities.  Rooms had a contact panel; this
allowed prisoners to have voice contact with an officer if they wished to have
access to toilet facilities.  In these circumstances the doors would be opened
remotely, the prisoner would have 12 minutes to get back to their room before the
door was locked automatically.  In the interests of safety any “at risk” prisoner
would be escorted by officers. 

24. Members saw a safe cell in the Care Unit.  This was simply a room with no
furniture, except a mattress.  Women that were at high risk and could potentially
harm themselves were housed there until stabilised enough to return to normal
accommodation.  Women would receive one-to-one attention in these
circumstances.  It was noted that this was very labour intensive.  The Governor
commented that in some cases these women should not be in prison, but cared
for by specialists.

Workshops and Activities

25. Both groups were shown to the blocks housing the workshops, where they
observed the craft workshop.  This was in a large open room where up to 12
women were drawing pictures, which they would probably give to their children.
A wide range of arts and crafts were displayed on the walls and ceiling.  Pop
music was playing on a stereo in the corner.  The Craft Instructor (a prison
officer) explained that attendance was from 8-10 am daily, on a voluntary basis
with no pay.  Women from the young care unit were not put in the same class as
convicted adults.  The Craft Instructor had been awarded the Butler Trust award
for outstanding service.  Members of the 1st group then spoke with some of the
women on a one-to-one basis.  All the women in this class were mothers and the
average age was 22.    

26. The Groups were then taken to the workshop for contracts’ production, where
there was a work party of remand prisoners.  On 25 May there were four women
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working which were awaiting deportation.  Pop music was again playing.  They
were all sitting at worktops making up canteen packs, containing tea bags and
sugar sachets, which would then be sent to different prisons.  Each woman would
be paid 75p a shift, up to a maximum of £1.50 a day.  Cornton Vale was the only
establishment where those on remand were given the opportunity to work. They
worked from 8 am to 11.45 am and then 1.30 pm to 3.45 pm.  Members again
had the opportunity to speak with prisoners on a one-to-one basis.  One prison
officer was supervising 2 convicted prisoners in quality control and production
control.         

27. The groups then moved into the Soft Furnishings room, which was very much like
a small factory floor.  Music was again playing.  There were lots of sewing
machines being operated in the centre and at the side there were 2 mock rooms
(a nursery and a livingroom) showing the products which had been made.  There
was also a small “shop” at the end where women, staff and visitors could buy
(and order) soft furnishings such as personalised cushions, duvet covers and soft
toys.  These women worked from 8 am to 4 pm with a break for lunch and were
paid £5.40 to £9.40 a week.  

28. There were two officers supervising the group, including the officer carrying out
risk assessments.  These assessments, as part of the sentence management
process, were taking place in one corner of the workshop.  In the first week
appointments would be made for the women with Turnaround, the chaplain and a
housing officer.  Once assessment was complete, they would be placed on a
work programme according to their category and their health.  If they liked their
job they could keep working on the same programme for the rest of their
sentence.  However, if they didn’t they must work for at least 12 weeks in the
same job before they can request a transfer.  To transfer they must apply for a
job and attend an interview.

29. The prison had secured millennium lottery funding for a mother and baby garden.
This work was ongoing.   Music therapy and pet therapy was also available.  

30. Members of the 1st group were then shown round the Education Centre, where
classes were provided by staff from Motherwell College, with the opportunity to
take Scottish Vocational Qualifications.  Full-time education was not available at
the prison.  Members went into a computer class where 4 or 5 computers were
being used, although there were over 12 in the room.  Members again had the
opportunity to talk to the prisoners.  One long-term prisoner was carrying out
administrative tasks on the computer, such as making up class lists for
workshops for the prison.  Members of both groups briefly saw a cookery class.
The 2nd group also quickly called in on the hairdressing class.    

Chapel

31. There were currently 2 chaplains looking after the spiritual needs of the prison
population.  The churches represented were Roman Catholic and Church of
Scotland.  The Governor indicated to the group that there was also an Ethnic
Minority Liaison Officer on hand.  At the time of the visit the chaplains were
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undertaking pastoral work so members were not able to discuss the detail of their
work.   

Staff Training

32. The Staff Training Resource Centre was also located within the Chapel.  The
chapel hall was being used that day to hold a staff training course, provided by
Family Forum.  This course focussed on the role of the Contact Development
Officer and development of the Family Contact Officer job description.  Members
noted that there was a wide range of prison visits provided for at Cornton Vale,
such as, ordinary, special, mother and child, family bonding and agents and
social work visits.  Thursday afternoons were dedicated to staff training. This was
understood to encourage individuals to devote time to their development needs.
Staff could use the Training Resource Centre to undertake personal development
training or job related training for instance in control and restraint techniques.

Gymnasium

33. The Gymnasium took the form of an average school games hall, with a wooden
sprung floor and a stage.  The cardiovascular equipment was located on the
stage.  This area tended to be far more popular with the women than the games
area, in clear difference to men’s prisons.   The Governor mentioned to the
group that she would like to turn the gymnasium into a communal dining area, as
this encouraged social skills, with a view to retaining the cardiovascular
equipment but relocating it elsewhere within the establishment.  Cornton Vale
currently had 2 Physical Education Instructors although at the time of visiting they
were down in compliment as 1 instructor was on long-term sick leave.

Library 

34. The library had only re-opened the week before the visit, having been re-
organised.  One of the Category C inmates, who had worked there for the past
month, told members that the library already had 35 borrowers.  She went on to
say that reading material was classified into fiction, non-fiction etc. and that any
requests received for a specific book or type of book could be searched for using
the electronically held catalogue.  There were also 2 computers which could be
booked by prisoners for a set period of time to play computer games.  The
computers did not have internet access as this was seen as a security risk. 

Laundry and Kitchen

35. Members of the 2nd group briefly visited the laundry.  It was understood that the
laundry facilities had been dramatically transformed by the upgrade and that
between 8 to 10 women worked there.  Prisoners were allowed to have their
personal laundry washed as often as they liked.  A visit to the kitchen was not
recommended as members would have to wear special clothing for hygiene
purposes and time was running short.

Ross House
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36. Both groups were taken to the newly reconstructed Ross House, (at a cost of
£1.8m) which opened in January, housing women on remand who were still to be
tried or sentenced.  This building was of marked contrast to the other blocks, with
wooden flooring and more natural lighting. The design was produced by the staff.
The Acting Residential Manager showed members round.  On entry to the block,
members came into a large open space where the officers’ desk was situated in a
central position against a wall, looking directly across to the cells, which were on
two floors, all of which could be seen from the desk.  Near the entrance to the
block, members passed the wall (which was made up of large panes of glass,
with no bars), which looked out onto a garden area.  In choosing the materials to
be incorporated in the design, i.e. lots of glass, lack of bars, a high-risk strategy
had been adopted.  The Governor pointed out to the 1st Group that this was the
whole point of Ross House, to be different from the other blocks.  

37. This House could accommodate 56 beds, 4 of these were segregation cells.
There were 1-3 women occupying each cell, which were relatively small,
including 1-3 beds (no bunk beds), a toilet, sink, couple of chairs, desk, kettle and
television.  Each cell had a spy hole and each had a speech unit, into which
women could communicate directly with the officers’ desk.  They could press an
alarm button, which lit up a light outside their cell and showed on a screen at the
officers’ desk.  If not responded to, a different coloured light appeared after a
short period of time.  There was also a system of “piped in music” into each cell.
Members of the 1st group spoke with a couple of women in a cell.  These women
looked in a worse physical state than those in the other blocks, as many had a
high drug dependency and were in a bad physical and mental state.      

38. Each new inmate started out in a ground floor cell, for safety reasons, as these
cells were nearer to the officers’ desk.  Less vulnerable women were housed
upstairs with their cells on a landing with a six-foot high glass barrier looking out
to the officers’ desk.  There was a payphone, which could be used at any time.
At present there were 7 women on remand not able to be accommodated in Ross
House.   These inmates were being housed in Younger House.    

39. The Governor explained that officers had taken a while to get used to the new
open style of Ross House.  Officers said that they were on their feet for a longer
period of time and described the shift as a harder for this reason.  Women were
locked up four times a day for a numbers check to be carried out.  Inmates on
remand do not require to work although some chose to do so.    

40. There was a dining room, with two dining sections separated by a servery in the
middle.  Women were deliberately not served their meals in their cells.  By
coming to the dining room, women could be monitored to ensure they ate and
also had the opportunity to socialise, obtain their tea ration and medication.
Often women on remand were malnourished and in a bad physical state.  This
system of catering helped them to recover quicker.  

41. There were a couple of lounge areas, one noisy and one quiet room.  Members
of the 1st group were shown into a large lounge where about a dozen women sat
chatting and listening to music.  The 2nd group saw the quiet room, where one
woman was sitting reading. 
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42. Members were shown a cell for women who had to be separated from other
women, more because they were self-destructive than violent to other women.
Such women were observed on a 15-minute basis, 24 hours a day.  The cell was
sparce with no soft furnishings or furniture except a bed (bench) and bedding and
a toilet bowl.  

 
General observations

43. As Cornton Vale was the only all female prison in Scotland, there were no real
opportunities to be moved, unlike male prisoners who would move to a lower
category prison as their sentence progressed.  As their sentences progressed,
the women moved “Houses” within Cornton Vale.  At Cornton Vale Category D
prisoners did not have access to the same freedoms enjoyed by those at open
prisons.  The argument presented against establishing an all female open prison
is that women prisoners only make up 3% of the total prison population.   

44. At present, 61% of prison officers were female and 39% male at Cornton Vale.
The Governor indicating to both groups that she wished there to be more female
officers for the establishment.  With the closure of some establishments, officers
(many being male) had been moved and allocated to prisons.  One officer in
Bruce House said that he was acting up because there was no opportunity to
progress to a permanent post at a higher level within the prison service.

Presentation by the Governor 

45. On both days, members went back to the administration block where the
Governor gave them a presentation over lunch.   The presentation covered the
prison mission statement, external pressures on the establishment, the
population profile, healthcare provision and issues and finally the vision for
Cornton Vale.  The Governor drew members’ attention particularly to her “wish
list” (the slide entitled “For the Future”) (copy of the OHP’s attached). 

8 June 2001 Clerks to the Committee



J2/01/21/6

JUSTICE 2 COMMITTEE

Petition PE324 by Kay Reid

Note by the Clerk

Background

1. This petitioner (petition attached) asks the Scottish Parliament to call for a Fatal
Accident Inquiry (FAI) into the circumstances surrounding the death of her son,
Dwayne Hood, and invites the Scottish Executive to consider instituting a right of
appeal to the Lord Advocate where a FAI has been ruled out.  The petition states
that it has received 5,443 signatures.

2. The Committee should be aware that the Parliament has no power to call for a
FAI as such, under the Fatal Accidents and Sudden Deaths (Inquiries) (Scotland)
Act 1976 (c.14).  The Committee cannot act as a review body or appeal court
and, for this reason, it cannot become involved in the details of individual cases.
However, the Committee can consider whether procedures or the law should be
reviewed.          

3. At present, by virtue of the 1976 Act, there are two types of inquiry, mandatory
and discretionary.  A FAI must be held if a death in Scotland occurs from an
accident at work or when a person has died in custody.  In all other cases, the
decision to hold a FAI is at the discretion of the Lord Advocate.  It should be
noted that section 48(5) of the Scotland Act 1998 (c.46) states that “any decision
of the Lord Advocate in his capacity as head of the systems of criminal
prosecution and investigation of deaths in Scotland shall continue to be taken by
him independently of any other person.” 

4. The Public Petitions Committee (PPC) considered the petition at its meeting on
19 December 2000 and obtained comments on 14 March from the Solicitor
General (on behalf of the Lord Advocate).  The Solicitor General wrote that the
decision whether or not to apply for a FAI is one taken in the public interest with
the views of the next of kin being a significant factor in that decision.  It is also
necessary to assess whether or not holding a FAI will add to the information
existing about a death. 

5. The Solicitor General pointed out that the decision made is an administrative and
not a judicial one.  He explained that there is no right of appeal and “it is difficult
to see to whom a right of appeal could be addressed.”  Some administrative
decisions are subject to appeal and all are subject to judicial review and there is
also the possibility of initiating civil proceedings if there is evidence of negligence.          



6. The Solicitor General explained that one option might be to extend the list of
mandatory FAIs, though “it is doubtful that any such change would benefit
Mrs Reid.” Any change in the law would require legislation and doing this by an
Act of the Scottish Parliament may raise questions of legislative competence.    

7. The PPC considered the petition again at its meeting on 27 March, where it
referred the petition to the relevant Justice Committee. 

Consideration by the Justice 2 Committee 

8. On 9 May, the Committee considered the petition and agreed to invite written
evidence on the issues raised in the petition from the Law Society of Scotland
and the Scottish Law Commission, particularly in relation to whether the 1976 Act
required amending and whether the list of mandatory FAIs should be extended.

9. The Scottish Law Commission, in a reply of 18 June (attached), indicated that the
topic of FAIs did not form part of the Commission’s recent or current programme
of work, and thus it had no comments to offer.  

 
10. The Criminal Law Committee of the Law Society of Scotland, in its reply of 4

September (attached), set out the background to the development of fatal
accident inquiries and explained the reasoning behind the holding of mandatory
FAIs for deaths occurring in certain specific circumstances, such as deaths in
custody and occupational and industrial deaths.  In these circumstances, a FAI is
necessitated to determine whether there any systematic defects which can be
overcome in order to avoid deaths in the future.   However, “some sudden deaths
in medical care may be explained without fault” on any particular individual or
defect in the system and the Society questions how future legislation could define
categories of death in medical care which would require a mandatory FAI.  

11. The Society believes there is a degree of flexibility currently by allowing the Lord
Advocate discretion to hold a FAI in relation to deaths in medical care.  In using
this discretion, detailed consideration is given as to whether an inquiry could help
to prevent such circumstances in the future. 

12. In England and Wales, public inquiries in the form of Coroner’s inquests must be
held in every case in which a death is due to unnatural causes or to violence.
The Society state that this system is criticised because of the lack of discretion
available, which in turn could devalue the inquest as an investigatory procedure.

13. The Society is unaware of any other aspects of the 1976 Act which require
amendment, but states that it is important interested parties understand the
process and, where possible, appreciate the reasons for decisions made.

Procedure

14. The Standing Orders of the Scottish Parliament make clear that, where the Public
Petitions Committee refers a petition to another Committee, it is for that
Committee then to take “such action as they consider appropriate” (Rule
15.6.2(a)).





Options

15. In view of the evidence before the Committee, the Committee might wish to—

(a) take no further action;or 

(b) write to the Lord Advocate asking him to ensure that next of kin are
kept better informed of the reasons for the decisions taken in relation to
FAIs; and/or

(c) ask  the Lord Advocate to consider whether the list of mandatory FAIs
should be extended; or

(c) consider the issues raised by the petition further in the context of the
Committee’s inquiry into the Crown Office and Procurator Fiscal
Service. 

6 September 2001 Clerk to the Committee
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JUSTICE 2 COMMITTEE

Petition PE333 by Charles Douglas on behalf of the Humanist Society of
Scotland

Note by the Clerk

Background

1. This petition (attached) calls for the Scottish Parliament to amend sections 8, 9,
14 and 15 of the Marriage (Scotland) Act 1977 (c.15) (“the 1977 Act”) to give
humanist and other secular marriage ceremonies the same legal status as
religious ceremonies.  The Society alleges discrimination, in that over 30 religious
organisations are authorised to conduct marriages, but secular marriages can
only be conducted by registrars.  The petitioner believes that humanists’ rights
are infringed under articles 9, 12 and 14 of the European Convention on Human
Rights (ECHR). 

2. The Public Petitions Committee (PPC) considered the petition at its meeting on
6 February 2001.  Ivan Middleton of the Society explained that, as a necessary
formality, humanists go to a registry office to be legally married and thereafter
choose to have a humanist wedding.  Ceremonies conducted by religious groups
are the only exception to the requirement for a registrar. 

3. The PPC agreed to invite written comments from the Scottish Executive on the
issues raised in the petition and the position as regards ECHR.  In a note to the
PPC (attached), the Registrar General for Scotland explained that there are no
plans to change the law to provide for non-religious celebrants, other than
registrars, to solemnise a non-religious ceremony.  We understand that there are
currently no proposals for the anticipated Family Law Bill to deal with the
petitioner’s situation. 

4. On 23 March 2000, Euan Robson MSP lodged a proposal for a Member’s Bill on
a related issue, to permit civil marriages to be solemnised at locations other than
registration offices.

5. The PPC considered the petition again at its meeting on 8 May 2001, when it
referred the petition to the Justice Committees.  In a letter of 21 May to the PPC
(attached), the petitioner took “great exception” to the Registrar’s comment that “it
seems difficult to argue that any hardship, or infringement of anyone’s human
rights, results from the present law.” 

Consideration by the Justice 2 Committee 

6. The Justice 2 Committee considered the petition at its meeting on 29 May (see
Note by the Clerk J2/01/16/1) and agreed to write to: Euan Robson MSP, asking
for an update on his proposal for a Member’s Bill; the Minister for Justice asking











for his views on ECHR compliance with regard to the petition; and the Scottish
Law Commission, inviting written comments on the issues raised in the petition.

7. The Scottish Law Commission reply of 18 June (attached), explained that the
subject matter of the petition was “not a subject which forms part of the
Commission’s recent or current programme of work,” and thus had no comments
to offer.  

8. In a letter of 26 July (attached), the Assistant Private Secretary replied on behalf
of the Minister for Justice. The Executive reiterates that it does not accept that
current marriage laws, as they affect humanist marriage ceremonies, are non-
compliant with ECHR and states that Registrars “currently take into account the
wishes of the marriage parties with regard to the nature of the ceremony.”

9. An announcement was made on 21 June that the Executive intended to take
forward Euan Robson’s proposed member’s Bill as an Executive Bill.  At the
same time, a White Paper was published (attached for Committee members
only), including a draft Marriage (Scotland) Bill and related Regulations, inviting
comments by 17 August, with a view to introducing a Bill as soon as possible
afterwards.  The document can be obtained by contacting the Stationery Office or
be found at  
http://www.gro-scotland.gov.uk/grosweb/grosweb.nsf/pages/file2/$file/cmwp.pdf 

10. The basis of the draft Bill will be to allow civil marriages to take place in venues
other than local registration offices.  Having spoken with Euan Robson MSP,
although the scope of the Executive’s Bill is limited to locations, there might be
possibilities of change in later legislation such as family law.  He did not wish the
issue of celebrants to delay reform on the locations of ceremonies.  The
Executive is “prepared to review the position when … [the Marriage (Scotland)
Bill] … has been enacted and operational for a suitable period.”

11. For information, attached is a letter of 4 June from a private individual, Jenny
Ferguson, setting out why she supports the petition’s aims.      

Procedure

12. The Standing Orders of the Scottish Parliament make clear that, where the Public
Petitions Committee refers a petition to another Committee, it is for that
Committee then to take “such action as they consider appropriate” (Rule
15.6.2(a)).

Options

13. In view of the evidence now before the Committee, the Committee might wish
to—

(a) note the Minister for Justice’ reply and take no further action; or



(b) note the Minister for Justice’ reply and make a commitment to
revisit the petitioner’s concerns as part of consideration at
Stage 1 of the anticipated Family Law Bill in due course; or

(c) review the responses to the White Paper to see if the petitioner’s
concerns have been raised by others and, if so, consider further
the petitioner’s proposals.

4 September 2001 Clerk to the Committee
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Remit

The remit of the Justice 2 Committee is to consider and report on matters relating to
the administration of civil and criminal justice, the reform of the civil and criminal law
and such other matters as fall within the responsibility of the Minister for Justice.

This remit relies upon a definition of the responsibility of the Minister for Justice. At
present this is understood to be: civil and criminal justice, social work services,
criminal policy in relation to drugs, police, fire and emergency planning, law reform,
land reform policy and freedom of information.

Membership

Pauline McNeill (Convener)
Mrs Lyndsay McIntosh (Deputy Convener)
Scott Barrie
Christine Grahame
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Tavish Scott 
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Gillian Baxendine
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Contact Telephone and Email

Gillian Baxendine, 0131 348 5220, gillian.baxendine@scottish.parliament.uk

                                           
1 The Committee was established on 8 January 2001 by a resolution of the Parliament (S1M-1462)
agreed on 14 December 2000.
2 left 14 March and replaced by Tavish Scott on 29 March
3 left 29 March and replaced by Mrs Mary Mulligan on 29 March 





Annual Report of the Justice 2 Committee for the Parliamentary
Year 11 May 2000 to 10 May 2001

Xth Report 2001

The Committee reports to the Parliament as follows—

Introduction
During the first year of the Parliament’s operation, it became clear that the Justice
and Home Affairs Committee had an exceptionally heavy workload of legislation,
leaving little time for it to fulfil its role of scrutinising the Executive.  On 14 December
2000 the Parliament agreed a motion on Committee restructuring.  With effect from 8
January 2001, the Justice and Home Affairs Committee was renamed the Justice 1
Committee, and a separate Justice 2 Committee established. The two committees
have exactly the same remit.  Work is allocated between them by agreement,
depending on their current workload.

Priorities and inquiries
The Committee spent its early weeks agreeing the priorities for its inquiry and
scrutiny work. The first substantial inquiry was begun, and will run for about 12
months, looking at the Crown Office and Procurator Fiscal Service. The inquiry will
investigate whether the departments are equipped to meet the needs of Scotland’s
criminal justice system, while having sensitivity to the needs of victims and
witnesses.

The Committee considered research (by System Three Social Research and the
Centre for Drug Misuse of Glasgow University) on attitudes to drugs and driving.
This included a live demonstration by the police of roadside drug testing techniques,
using committee member Scott Barrie as a volunteer.

Initial work was begun on the particular issues arising from women’s offending. 
 
Bills
The Committee was lead committee for consideration of the International Criminal
Court (Scotland) Bill, which allows the prosecution in Scotland of crimes of genocide,
war crimes or crimes against humanity.  As part of its consideration of the Bill at
Stage 1, by mid May, the Committee had received written evidence, and begun
taking oral evidence, including from the Scottish Executive, the Medical Foundation
for the Victims of Torture, Amnesty International and the Scottish Human Rights
Centre.  The Committee welcomed the opportunity, on this important international
bill, to hear from a group of witnesses who had not previously appeared before the
Justice Committees.

Subordinate legislation
8 SSIs were considered, 5 negative and 3 affirmative, covering topics such as the
number of Inner House judges of the Court of Session, creation of limited liability
partnerships, and discontinuing the use of police cells on Skye for custody.  5 reports
on SSIs were published.



Petitions
The Committee also began consideration of two petitions: one on whether judges
should be required to declare membership of the freemasons (PE306); and one
requesting a broadening of the circumstances in which fatal accident inquiries are
held (PE324).

Visits 
Members of the Committee visited Glasgow Sheriff Court in January and spoke with
Sheriffs and senior Scottish Court Service staff.

Meetings
From 8 January to 10 May 2001, the Committee met 11 times.  None of these
meetings were wholly in private.  8 meetings were held partly in private to discuss
the forward work programme, lines of questioning for witnesses and possible
candidates for committee adviser.  All meetings were held in Edinburgh.  4 of the 11
meetings were joint meetings with the Justice 1 Committee to consider Stage 1 of
the Budget Process 2002-3.



Justice 2 Committee

Informal Briefing and Discussion

Briefing on Protection from Abuse (Scotland) Bill
Briefing on European Matters

Note by the Clerk

You are invited to attend an informal briefing and discussion on:

the Protection from Abuse (Scotland) Bill by the Non-Executive Bills Unit; and

European Matters in relation to the Justice 2 Committee.

The briefings will be held  at the end of the Committee meeting on Wednesday 12
September in Committee Room 1. It is expected that the first briefing will last for
approximately 20 minutes, which the second running for about an hour. 

Informal Briefing on Protection from Abuse (Scotland) Bill

David Cullum, Head of the Non-Executive Bills Unit (NEBU) and Alison Coull
Solicitor to the NEBU will talk about the background to the Bill and its general
principles.

Informal Briefing on European Matters

Stephen Imrie, Clerk to the European Committee will talk about how relevant the
European Union is to the Justice 2 Committee, what the European Committee does
in the Parliament and how Justice 2 Committee might move forward in this context.

Members will be given the opportunity to ask questions at the end of the
presentations.


