
J2/01/11/A

JUSTICE 2 COMMITTEE

AGENDA

11th Meeting, 2001 (Session 1)

Wednesday 9 May 2001

The Committee will meet at 10.00 am in the Hub, Castlehill, Edinburgh.

1. Items in private: The Committee will consider whether to take items 2 and 3 in
private.

2. International Criminal Court (Scotland) Bill: The Committee will consider the
payment of witness expenses.

3. International Criminal Court (Scotland) Bill: The Committee will consider lines
of questioning on the general principles of the Bill at Stage 1.

4. International Criminal Court (Scotland) Bill: The Committee will take evidence
on the general principles of the Bill at Stage 1 from—

Rosemary McIlwhain, Principal Officer, Scottish Human Rights Centre;

Dr Iain Scobbie, School of Law, University of Glasgow .

5. International Criminal Court (Scotland) Bill: The Committee will consider
whether to consider lines of questioning in private at the beginning of its next
meeting.

6. Subordinate Legislation: The Convener to move (S1M-1910)—That the
Committee agrees that its debate at its next meeting on motion S1M-1905 to
approve the draft Sex Offenders (Notice Requirements) (Foreign Travel)
(Scotland) Regulations 2001 be limited to 45 minutes.

7. Subordinate Legislation: The Committee will consider the following negative
instrument—

Act of Sederunt (Fees of Shorthand Writers in the Sheriff Court) (Amendment)
2001 (SSI 2001/136).

8. Petition: The Committee will consider petition PE324 by Ms Kay Reid on fatal
accident inquiries.

Gillian Baxendine
Clerk to the Committee, Tel 85054



The following papers are attached for this meeting:

Item 2 – ICC Bill

Note by the Clerk (PRIVATE PAPER) J2/01/11/6

Item 3 – ICC Bill

Note by the Clerk (PRIVATE PAPER) J2/01/11/1
Letter from the Bill team of 26 April 2001 J2/01/11/2

Item 4 – ICC Bill

Members should refer to submissions previously circulated as
papers J2/01/9/3 and J2/01/9/5 for the meeting on 1 May.

Submission from Dr Mark Imber, Professor Nicholas Rengger
and Professor Paul Wilkinson, St Andrews University J2/01/11/11

Item 6 – Sex Offenders SSI

Copy of instrument J2/01/11/3

Item 7 – Act of Sederunt

Note by the Clerk (instrument and Executive note attached) J2/01/11/4

Item 8 – Petition PE324

Note by the Clerk (copy of petition and correspondence
attached) J2/01/11/5

Papers for information circulated for the 11th meeting, 2001

Minutes of the 9th meeting, 2001 J2/01/9/M

Letter from the Deputy Minister for Justice on the Civil
Defence (Scotland) Regulations 2001, approved by the
Committee on 28 February. J2/01/11/7

http://www.scottish.parliament.uk/parl_bus/petitions/pe324.pdf


Summary of the Review of the investigation of road deaths in
Scotland (MEMBERS ONLY)
Copies of this document can be obtained from Document
Supply or by contacting the Crown Office on 0131 226 2626
or by accessing the website – http://www.crownoffice.gov.uk J2/01/11/8

Report of a Working Group for piloting a drug court in
Glasgow (MEMBERS ONLY)
Copies of this document can be obtained from Document
Supply or by contacting the Scottish Executive on 0131 244
3514 or by accessing the website -
http://www.scotland.gov.uk/library3/justice/wgdc-00.asp J2/01/11/9

Paper from the Scottish Civic Forum on the Scottish
Executive’s Parents and Children White paper (MEMBERS
ONLY)
Copies of this document can be obtained by contacting the
Civic Forum on 0131 225 7689 J2/01/11/10

Papers not circulated:

Item 2 – ICC Bill

Members may wish to refer to the Bill and accompanying documents which are
available at the following website:
http://www.scottish.parliament.uk/parl_bus/legis.html#25 or from the Document
Supply Centre.

Members may also wish to refer to the Official Report of the meeting of 24 April
when the Committee took evidence from the Executive Bill team on the ICC Bill

http://www.scottish.parliament.uk/official_report/cttee/just2-01/j2mop0501.htm
http://www.crownoffice.gov.uk/
http://www.scotland.gov.uk/library3/justice/wgdc-00.asp
http://www.clmorrison2.netanswers.org.uk/
http://www.scottish.parliament.uk/parl_bus/legis.html#25


J2/01/11/4

JUSTICE 2 COMMITTEE

Act of Sederunt (Fees of Shorthand Writers in the Sheriff Court) (Amendment)
2001 (SSI 2001/136)

Note by the Clerk

Background

The above negative instrument has been made in accordance with the powers
conferred on Scottish Ministers by section 40 of the Sheriff Courts (Scotland) Act
1907 (c.51). The instrument and Executive Note are attached.

This Act of Sederunt increases the fees payable to shorthand writers for work done in
civil actions in the Sheriff Court by about 3.55%.  The last increases were in 2000
and the Justice and Home Affairs Committee had no comment to make at that time.

Although laid on 11 April, the instrument came into force on 1 May, less than 21 days
later. If an instrument is to come into force earlier than 21 days from the date it was
laid then, in accordance with SI 1999/1096, an explanation from the responsible
authority to the Presiding Officer is required.  Attached is the letter from the Lord
President’s Office, explaining that the 21-day rule was breached due to a “drafting
oversight”.

The Subordinate Legislation Committee considered the instrument on 24 April and
had no comments to make.

Procedure

The Justice 2 Committee has been designated lead Committee and is required to
report to the Parliament by 21 May 2001.

Under Rule 10.4, the instrument is subject to negative procedure - which means that
the Order remains in force unless the Parliament passes a resolution, not later than
40 days after the instrument is laid, calling for its annulment.  Any MSP may lodge a
motion seeking to annul such an instrument and, if such a motion is lodged, there
must be a debate on the instrument at a meeting of the Committee.

3 May 2001 GILLIAN BAXENDINE

http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/ssi2001/20010136.htm


J2/01/11/5

JUSTICE 2 COMMITTEE

Petition PE324 by Kay Reid

Note by the Clerk

Background

This petition (attached) asks for the Scottish Parliament to call for a Fatal Accident
Inquiry (FAI) into the circumstances surrounding the death of her son, Dwayne Hood,
and invites the Scottish Executive to consider instituting a right of appeal to the Lord
Advocate where a FAI has been ruled out.  The petition states that it has received
5,443 signatures.

The Committee should be aware that the Parliament has no power to call for a FAI
as such, under the Fatal Accidents and Sudden Deaths (Inquiries) (Scotland) Act
1976 (c.14).  The Committee cannot act as a review body or appeal court and, for
this reason, it cannot become involved in the details of individual cases.  However,
the Committee can consider whether procedures or the law should be reviewed.

At present, by virtue of the 1976 Act, there are two types of inquiry, mandatory and
discretionary.  A FAI must be held if a death in Scotland occurs from an accident at
work or when a person has died in custody.  In all other cases, the decision to hold a
FAI is at the discretion of the Lord Advocate.  It should be noted that section 48(5) of
the Scotland Act 1998 (c.46) states that “any decision of the Lord Advocate in his
capacity as head of the systems of criminal prosecution and investigation of deaths
in Scotland shall continue to be taken by him independently of any other person.”

The Public Petitions Committee (PPC) considered the petition at its meeting on 19
December 2000 and agreed to write to the Lord Advocate seeking comments on the
issues raised in the petition.  In his letter of 14 March 2001 (attached), the Solicitor
General (on behalf of the Lord Advocate) states that the decision whether or not to
apply for a FAI is one taken in the public interest with the views of the next of kin
being a significant factor in that decision.  It is also necessary to assess whether or
not holding a FAI will add to the information existing about a death.

The Solicitor General points out that the decision made is an administrative and not
a judicial one.  He explains that there is no right of appeal and “it is difficult to see to
whom a right of appeal could be addressed.”  Some administrative decisions are
subject to appeal and all are subject to judicial review and there is also the possibility
of initiating civil proceedings if there is evidence of negligence.

The Solicitor General explains that one option might be to extend the list of
mandatory FAIs, though “it is doubtful that any such change would benefit Mrs Reid.”
Any change in the law would require legislation and doing this by an Act of the
Scottish Parliament may raise doubts of legislative competence.



The PPC considered the petition again at its meeting on 27 March, where it referred
the petition to the relevant Justice Committee.

Procedure

The Standing Orders of the Scottish Parliament make clear that, where the Public
Petitions Committee refers a petition to another Committee, it is for that Committee
then to take “such action as they consider appropriate” (Rule 15.6.2(a)).

Options

In view of the evidence before the Committee, the Committee might wish to—
•  take no further action; or
•  write to the Lord Advocate—

•  asking whether there are any plans to review the 1976 legislation; and
•  asking him to ensure and monitor that next of kin are kept fully informed of

the circumstances of the cause of death in every case; and
•  asking him to explain further why a right of appeal could not be

established; and/or
•  asking him to consider reviewing the list of mandatory FAIs.

4 May 2001 Clerk to the Committee



J2/01/11/11
JUSTICE 2 COMMITTEE

INTERNATIONAL CRIMINAL COURT (SCOTLAND) BILL

Submission from Dr Mark Imber, Professor Nicholas Rengger and
Professor Paul Wilkinson

This submission supports the intention of the International Criminal Court
(Scotland) bill, to ratify the Rome statute. We believe that, notwithstanding
some difficulties, the Rome statute represents an important step forward in
developing the international rule of law and the promotion and enhancing of
civilized conduct in both domestic and international affairs. It should be
ratified. In this submission we shall seek to advance reasons for ratifying the
statute as well as responding to some of the more common concerns raised
by those critical of it.

General reasons for ratification.

•  Coherence of international legal system

As the website for the Rome statue states:

An international criminal court has been called the missing link in the
international legal system. The International Court of Justice at The Hague
handles only cases between States, not individuals. Without an international
criminal court for dealing with individual responsibility as an enforcement
mechanism, acts of genocide and egregious violations of human rights often
go unpunished. In the last 50 years, there have been many instances of
crimes against humanity and war crimes for which no individuals have been
held accountable. In Cambodia in the 1970s, an estimated 2 million people
were killed by the Khmer Rouge. In armed conflicts in Mozambique, Liberia,
El Salvador and other countries, there has been tremendous loss of civilian
life, including horrifying numbers of unarmed women and children. Massacres
of civilians continue in Algeria and the Great Lakes region of Africa.
During the immediate post cold war world, the response to this - where there
has been one - has been the creation of ad hoc tribunals (as, for example, in
the case of former Yugoslavia). However, it makes both administrative and
normative sense to have a permanent body charged with the investigation
and prosecution of the grossest violations of human rights. Hence, the ICC.

•  Enhancing the scope of the international human rights regime

Over the last few years there has been a growing drive and momentum
behind the expansion of the international human rights regime. As Geoffrey
Robertson has put it in his recent book Crimes Against Humanity, ‘the most
significant change in the human rights movement as it goes into the
millennium is that it will go on the offensive’ (Robertson, 1999: 386). This is
visible in a number of recent events, such as the establishment of war crimes



tribunals, and/or truth commissions and the Pinochet case. The ICC
represents not only the continuation of this trend but is, in many respects its
apotheosis, for example article 27 of the Rome Statute explicitly lifts the
provisions of sovereign immunity from political leaders and officials thus
enabling prosecution much more effectively than before. Thus, if we favour
the growth of the human rights regime, we should seek to bring the ICC into
force as quickly as possible.]

•  Creating a deterrent for gross human rights violations

The function of the ICC, like domestic courts, is only partly retributive. It also
has a deterrent function. While it is clearly true that the simple existence of a
court by itself is unlikely to deter the most determined and ruthless of potential
violators, it might give pause to some and would certainly – if seen to be
acting effectively – make it more difficult for those who embark on gross
violations of human rights to drag others along with them. If we assume that
we should seek to prevent future human rights abuses by as many means as
are available to us, then we should again create an effective ICC as quickly as
possible. The existence of such a court would also enable actors
contemplating actions that would violate the competencies of the court to be
threatened with prosecution in a way that is simply not possible currently.

Both during the Rome negotiations and subsequently many, especially in the
United States, have expressed disquiet at the possibility of such a court.
Some of this criticism has been, in our view extremely ill informed. For
example, complaints that the court will weaken sovereignty are simply
nonsense (a state agrees to a treaty and thus agrees to be bound by it; this is
an expression of sovereignty not a derogation of it). Moreover, the insistence
on the part of some in the United States that no ‘foreign court’ should ever be
allowed to try US citizens is simply incompatible with commitments that the
US (as well as most other member states of the UN) have already given.
However, there have also been some more thoughtful criticisms, which
deserve a response.  Here we will list some of the more important such
criticisms and offer a response.

•  The Court might inhibit states using personnel in peacekeeping
missions

One of the most generalized fears, expressed often by the military both in
Europe and the US, is that troops deployed in peacekeeping or peace support
operations could be prosecuted by the court and that this would then make
them naturally reluctant to engage in such missions. While this is an
understandable fear, we believe that it is misplaced. Partly for the reasons
suggested below, we do not think it likely that such prosecutions would occur
unless there were very strong grounds for them. Moreover, the highly skilled,
professionalized militaries that are often called upon to provide the spine of
contemporary peace-keeping or peace-enforcement missions should not often
be placed in situations where such actions are likely and in as much as they
occur then, of course, the possibility of prosecution is already implicit in the
laws of war.



•  The Court might be used for political – rather than juridical - purposes

One of the more popular criticisms, again especially prominent in the US, is
that the court would quickly become used as yet another arena for political
point scoring. Opponents of the west, for example, might try and prosecute
present or past politicians for alleged misdeeds. However, in our view, this
misunderstands the character of the court and how it would operate. At
present a prosecution could only come about through two routes: either
through the recommendation of the security council of the UN, or through the
office of the independent prosecutor. In the first instance, the US (or indeed
any other of the P5) could veto any case being sent on to the court and so it is
extremely unlikely that any frivolous or simply political case would even get
raised. In the second instance, it is not very plausible that the office of the
independent prosecutor would simply go along with this sort of thing (it would
very rapidly destroy any credibility the office had) and in any event it would
have to investigate any allegations before a prosecution was brought. The
manner of appointment - both of the judges and of the prosecutor – is also,
we think, an important check on the possibility of frivolous or one-sided
prosecutions, as is the manner in which the prosecutor has to procede.  Thus,
in our view this objection is not very powerful.

•  The court is too limited in its remit.

Some critics of the Rome statute start from the opposite view. They believe in
a court, but think that the process of negotiations in Rome watered down the
court in such a way that it will be unable to properly carry out the functions
they hoped it would have. In our view this is also incorrect. It is true that the
original draft of the statute included many crimes (international
terrorism/organized crime etc) that were taken out during the negotiations and
it is also our view that these crimes should be included in the remit of the
court. However, this is likely to happen only if the court proves its
effectiveness with the rather narrower remit it currently has. Thus, again, we
think the court should become operational as soon as possible. In any event,
the regular review conferences built into the statute would enable the remit of
the court to be examined again, at regular intervals.

Finally, let us repeat, that we do not suppose that the Rome statute is perfect.
It is only a beginning. Hopefully, it will grow and evolve as time goes on such
that it can indeed play a full role in securing a more civilized international
relations. Yet it will not grow and evolve unless it is first seen to work and to
work well. The first step in this process is to ratify it in at least 60 countries
and thus make it operational. That is what this parliament has the opportunity
to help to bring about. We urge you to seize the chance.

References
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Dr Mark Imber
Professor Nicholas Rengger
Professor Paul Wilkinson

Department of International Relations, St Andrews University.

4 May 2001
















