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JUSTICE 2 COMMITTEE

AGENDA

4th Meeting, 2001 (Session 1)

Wednesday 14 March 2001

The Committee will meet at 9.15 am in Committee Room 3, Committee Chambers,
George IV Bridge, Edinburgh.

1. Items in private: The Committee will consider whether to take items 3, 4 and 5 in
private.

2. Subordinate legislation: Iain Gray (Deputy Minister for Justice) to move (S1M-
1701)—

Iain Gray—The draft Limited Liability Partnerships (Scotland) Regulations
2001—That the Justice 2 Committee recommends that the draft Limited
Liability Partnerships (Scotland) Regulations 2001 be approved.

3. Crown Office and Procurator Fiscal Service: The Committee will consider
whether to progress with an inquiry into the Crown Office and Procurator Fiscal
Service and the scope of any inquiry.

4. European briefing: The Committee will take briefing from the Scottish Executive
on European Initiatives.

5. Criminal Injuries Compensation Authority: The Committee will consider
possible lines of questioning for item 7.



6. Subordinate legislation: The Committee will take evidence from—

Peter Beaton and Kirsty Finlay, Civil Justice and International Division, Justice
Department, Scottish Executive

in the consideration of the following negative instrument—

The European Communities (Matrimonial Jurisdiction and Judgements)
(Scotland) Regulations 2001(SSI 2001/36).

7. Criminal Injuries Compensation Authority: The Committee will take evidence
on the work of the Authority from—

Howard Webber, Chief Executive and Edward McKeown, Deputy Chief
Executive, Criminal Injuries Compensation Authority.

Lynn Tullis
Clerk to the Committee, Tel 85246

The following papers are attached for this meeting:

Item 2 – Subordinate legislation

Note by the Clerk (affirmative SSI attached) J2/01/4/1

Item 3 – Crown Office and Procurator Fiscal Service

Note by the Clerk (PRIVATE PAPER)

Extract of the Official Report a meeting of the Justice and
Home Affairs
Committee of 27 September 2000 (columns 1773-74)
(MEMBERS ONLY – available
at http://www.scottish.parliament.uk/official_report/cttee/just-
00/ju00-2901.htm)

Written Answers (S1W-13443 – 13451) 1 March 2001
(MEMBERS ONLY –
available at
http://www.scottish.parliament.uk/official_report/wa-
01/war0302c.htm)

For information – details of the Crown Office and Procurator
Fiscal Service can be found at http://www.crownoffice.gov.uk)

J2/01/4/2

Item 4 – European Briefing

http://www.scottish.parliament.uk/whats_happening/research/pdf_res_notes/rn01-
http://www.scottish.parliament.uk/official_report/cttee/just-00/ju00-2901.htm
http://www.scottish.parliament.uk/official_report/cttee/just-00/ju00-2901.htm


Note by the Clerk (PRIVATE PAPER) J2/01/4/3

Item 6 – Subordinate Legislation

Note by the Clerk (negative SSI attached) J2/01/4/4

Item 7 – Criminal Injuries Compensation Authority

Note by the Clerk (PRIVATE PAPER)

Letter from the Minister of Justice of 5 March 2001

Home Office Press Release 045/2001 (19 February 2001)
(MEMBERS ONLY – available at
http://213.38.88.195/coi/coipress.nsf)

“Principles must prevail”  - article from the Herald, 8 February
2001

For information:  details of the CICA can be found at
http://www.cica.gov.uk)

J2/01/4/5

           J2/01/4/6

Papers for information circulated for the 4th meeting, 2001

Minute of the third meeting J2/01/3/M

Papers not circulated:

The Scottish Executive is undertaking a further consultation period (until 14 March)
in relation to the draft code of practice for local authorities which requires to be in
place for the implementation of Parts 2 and 3 of the Adults with Incapacity (Scotland)
Act 2000 on 2 April 2001.  Copies of the organisations contacted, a revised draft of
the code of practice and the letter from the Scottish Executive inviting submission of
evidence are available from the Clerks or on the Executive website at
http://www.scotland.gov.uk/justice/AWI/awi-home.asp

A SPICe Research Note (01/27) on Police Race Relations was published on 23
February and is available from Document Supply or at the following location on the
Parliament website
http://www.scottish.parliament.uk/whats_happening/research/pdf_res_notes/rn01-
27.pdf

http://213.38.88.195/coi/coipress.nsf
http://www.cica.gov.uk
http://www.scotland.gov.uk/justice/AWI/awi-home.asp
http://www.scottish.parliament.uk/whats_happening/research/pdf_res_notes/rn01-
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I attach the following papers:
Agenda Item No. 3
Working in the Crown Office / Procurator Fiscal Service
Questionnaire (Private – Members Only)

J2/01/4/2
Annexe 4

Agenda Item No. 7
Note by Clerk (Private Paper – Members Only , this paper
had been circulated earlier but copying errors were found)

J2/01/4/5

9th February 2001                                Tony Reilly



J2/01/4/1

JUSTICE 2 COMMITTEE

The Limited Liability Partnerships (Scotland) Regulations 2001 (Draft)

Note by the Clerk

Background

Most businesses operate as limited companies, partnerships or sole traders, each
being subject to different regulatory and tax regimes.  Most professions operate as
partnerships, as certain rules prohibit incorporation.  Partnership law in Scotland
stipulates that every partner in a firm is liable jointly with the other partners, and
severally also, for all debts and obligations of the firm incurred while he or she is a
partner.  The nature of partnerships has changed over the years with a growth in the
size of partnerships, an increase in specialisation among partners and the coming
together of different professions within a partnership.  There has also been an
increase in litigation for professional negligence and the size of claims and the risk to
partner’s personal assets when a claim exceeds the sum of the assets and insurance
cover of the partnership.

The DTI began a consultation exercise in 1997 and responses indicated demand for
a new form of business association.  The resulting Limited Liability Partnerships Act
2000 (c.12) (“the Act”) received Royal Assent on 20 July 2000.  The Act provides for
the creation of a new form of corporate legal entity to be known as a limited liability
partnership (LLP). The main feature of a LLP is that it combines the organisational
flexibility and tax status of a partnership with limited liability for its members.

A LLP’s members’ will benefit from limited liability because the LLP is a separate
legal person.  It is expected a third party will contract with the LLP itself rather than
an individual member of the LLP whereas, generally a partner contracts as a
principal on behalf of the other partners.   The LLP, and not its members, will be
liable to third parties.  In relation to management of internal affairs, a system parallel
to that operating for partnerships will apply.  The profits of a LLP will be taxed as if
the business were operating as a partnership.

The Regulations

The Regulations made under the Act regulate LLPs by applying to them, with
appropriate modifications, the relevant provisions of existing law relating to
companies and partnerships.  The Regulations and Executive Note are attached.
Sections 14(1) and (2), 15, 16 and 17(1) and (3) of the Act confer powers on the
Scottish Ministers to make these Regulations, which apply relevant provisions of
company law and insolvency law, with appropriate modifications, to LLPs.  These
Regulations deal only with aspects of the law devolved to Scotland in relation to
LLPs.

As set out in the Executive Note, the Regulations—
• apply Scots law in relation to winding up and insolvency of LLPs
• enable LLPs to create floating charges over assets



• for the purposes of criminal responsibility, provide that proceedings can be
brought against LLPs, with LLP members being treated the equivalent to directors
of companies if proceedings were brought against a company

• provide for the execution of documents by LLPs

In the Executive Note, it is stated that the Law Society of Scotland and the
Federation of Small Businesses were consulted.  The former submitted comments,
which the Executive states, have been given effect in full in the Regulations.

An assessment of the cost to business, in the form of a Regulatory Impact
Assessment to the original LLP Bill in 1999, is attached to the Executive Note for
information.

Corresponding Regulations have made prepared by the DTI in relation to LLPs in
England and Wales, and LLPs in Scotland on reserved matters, such as accounting
and auditing, and registration of LLPs.

The Subordinate Legislation Committee considered the instrument at its meeting on
27 February and had no comments to make.

Procedure

The instrument was laid on 14 February and is due to come into force on 6 April.
Under Rule 10.6, the draft Order being subject to affirmative resolution, it is for the
lead committee to recommend to the Parliament whether the instrument should come
into force.  The Deputy Minister for Justice has, by motion S1M-1701 (set out in the
Agenda), proposed that the Committee recommends the approval of the Order. The
Deputy Minister will attend to speak to and move the motion.  The debate may last
for up to 90 minutes.

At the end of the debate, the Committee must decide whether or not to agree to the
motion, and then report to the Parliament accordingly. Such a report need only be a
short statement of the Committee’s recommendation.

8 March 2001 Clerk to the Committee
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JUSTICE 2 COMMITTEE

The European Communities (Matrimonial Jurisdiction and Judgements)
(Scotland) Regulations 2001 (SSI 2001/36)

Note by the Clerk

Background

The following Regulations have been made in accordance with the powers conferred
on Scottish Ministers by section 2(2) of the European Communities Act 1972, as
amended by section 53 of the Scotland Act 1998. The Regulations and Executive
Note are attached.

The European Communities (Matrimonial Jurisdiction and Judgements) (Scotland)
Regulations 2001 is designed to assist the implementation of Council Regulation
(EC) No 1347/2000 regarding jurisdiction and enforcement of judgements in
matrimonial and parental responsibility matters. This EC Regulation which was
passed on 29 May 2000 and came into direct effect on 1 March 2001. The EC
Regulation makes provision for common rules on jurisdiction in matrimonial
proceedings to apply throughout Member States of the European Union (except
Denmark who decided not to participate). These Regulations ensure the recognition
and enforcement of judgements in matrimonial matters and in matters of parental
responsibility across Member States by amending the following pieces of Domestic
Legislation:

Regulation 2 of the instrument amends the Domicile and Matrimonial Proceedings
Act 1973. (It should be noted that the amendments made to this Act by these
Regulations shall not apply to proceedings commenced before 1 March 2001.)

Regulation 3 of the instrument amends the Child Abduction and Custody Act 1985

Regulation 4 of the instrument amends the Family Law Act 1986

Regulation 5 of the instrument amends the Children (Scotland) Act 1995

The Instrument itself appears uncontroversial in that it amends these pieces of
legislation to ensure conformity with the provisions of the EC Regulations. However,
an explanation of the practical implication of the regulations on Scots Law is
neglected in the Executive Note accompanying the SSI. The Executive Note also
fails to comment on the consultation undertaken on the instrument. As this is a
complex area Kirsty Finlay and Peter Beaton from the Civil Justice and International
Division of the Scottish Executive have agreed to appear before the Committee.
They will be able to answer any questions members may have on the EC Regulation,
the SSI, the practical effect of the provisions and the consultation undertaken by the
Executive on the instrument.

The Subordinate Legislation Committee considered the instrument on 7 February
and had no comments to make on the instrument. However, concerns were raised
about the explanation of the breach of the 21-day rule in order that the Scottish



Executive act contemporaneously with the Lord Chancellors Department. This
explanation was considered to be unsatisfactory, particularly in view of the wholly
devolved sphere of the legislation. The lack of detail in the Executive Note, which
accompanied the Regulations, is also brought to the attention of the Committee. The
Subordinate Legislation Committee considered the Note to have provided insufficient
detail, particularly in regard to the ‘inconsistencies’ in existing domestic law. An
extract of the Subordinate Legislation Committee Report is attached.

Procedure

The Justice 2 Committee has been designated lead Committee and is required to
report to the Parliament by 19 March 2001.

Under Rule 10.4, the instrument is subject to negative procedure - which means that
the Order remains in force unless the Parliament passes a resolution, not later than
40 days after the instrument is laid, calling for its annulment.  Any MSP may lodge a
motion seeking to annul such an instrument and, if such a motion is lodged, there
must be a debate on the instrument at a meeting of the Committee.

The instrument was laid on 7 February and is subject to annulment under the
Parliament’s standing orders until 19 March. However, the instrument came into force
on 1 March, since the instrument is required to be in force when the EC Regulation
came into force on 1 March (the same day).  Under Article 10(2) of the Scotland Act
1998 (Transitory and Transitional Provisions) (Statutory Instruments) Order 1999, the
Executive is required to provide an explanation to the Presiding Officer whenever a
negative instrument comes into force less than 21 days after it is laid (attached).  In
reporting to Parliament, members might wish to comment on the Executive’s
explanation for its failure to meet the 21-day rule, and also on the explanatory detail
provided by the Executive on the instrument.

In terms of procedure, unless a motion for annulment is lodged, no further action by
the Committee is required.

Clerk to the Committee 5 March 2000


















