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1. Items in private: The Committees will consider whether to take item 2 in private
and whether to discuss the draft report on Stage 2 of the Budget Process
2002-03 in private at the next joint meeting of the Committees.

2. Budget Process 2002-03: The Committees will consider lines of questioning for
item 3.

3. Budget Process 2002-03: The Committees will take evidence on Stage 2 of the
Budget Process 2002-03 from—

Colin Boyd QC, the Lord Advocate; and

Jim Wallace MSP, Minister for Justice.
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Stage 2 of the Budget Process 2002-03

The Scottish Executive published its Draft Budget 2002-03 on 20 September.
Members have been sent a copy directly.  Copies are also available on the website
http://www.scotland.gov.uk/library3/economics/sdb02-00.asp

Members are reminded to bring a copy of the Draft Budget with them to the meeting.

The Crown Office’s key targets can be found in the Crown Office and Procurator
Fiscal Service Annual Report 2000-2001, published on 7 September.  Copies are
available in Document Supply Centre or on the website
http://www.crownoffice.gov.uk



JUSTICE 1 & JUSTICE 2 COMMIT

THE SCOTTISH BUDGET 2002/3: STAGE 1 REPORT T

Introduction

1. The Justice Committees have been asked to repor
on the relevant parts of the Annual Expenditure Repor
which sets out spending plans for 2002/3 and 2003/4. Th
and 2 of the Executive report, The Scottish Budget. Sec
Department budget, which is the responsibility of the
includes support for police and fire services, prisons, th
injuries compensation, criminal justice social work and vic
planning.  Section 2 concerns the Crown Office and Proc
is the responsibility of the Lord Advocate.

2. Consideration of the budget clearly cuts across the
Justice Committees. It was therefore agreed by the 
budget scrutiny should be undertaken by both Justice Co
accordance with rule 6.14 of the Parliament’s standing ord

3. The Committees had an informal briefing from
Executive and took evidence from the Deputy First Minis
Jim Wallace, and the Solicitor General, Neil Davidson QC
evidence from: the Crown Agent; the Procurators Fisc
Scotland; the Fire Brigades Union; the Scottish Prison
Glasgow Bar Association; and the District Courts Associa
also received from the Sheriff Court Users Group.

General issues

4. In its report at Stage 1 of last year’s budget proc
Affairs Committee commented on the tightness of the 
interpreting the data, the vagueness or unmeasurability 
the lack of information on past performance. We are the
this year’s report was not only published on time 
improvement in terms of readability and the clarity of the
explanation.  Not surprisingly, there is still scope for gr
Table 1.13 shows without comment an increase from £
miscellaneous” category. While we have since clarified t
suggest strongly that the budget report should always
inflation (let alone the trebling of a particular budget line).

5. While the timetable for reporting on the budget c
given the pressures of other business, we consider it 
committees build up their expertise in the budget proce
areas. We welcome the fact that both committees were 
scrutiny knowledge gained from their other legislative and
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the potential value of this process in picking up areas of policy, or views of witnesses,
which the committees’ wider work programme has not been able to include.

6. One specific, avoidable, irritation was that not enough copies of The Scottish
Budget were made available to the Parliament’s document supply centre which
quickly ran out. 

Overall Justice budget

7. Pages 14-15 of The Scottish Budget show the overall spending plans for the
Justice Department, summarised in table 1.1 under broad categories of spend
(referred to as Level 2 figures). Last year, the Justice and Home Affairs Committee
had some difficulty making year on year comparisons because of various mid-year
changes in the planned expenditure for the current year. The Executive in its written
response2 has explained that this time, the figures are in each case the planned
spend at the start of the year. This means that like is being compared with like,
although one consequence is that in-year changes to the 2000/01 figures (for
example, to take account of additions such as funding of the Lockerbie trial or
asylum seekers) are not shown in the report.  

8. The overall aim of the Justice Department is “a safer and fairer Scotland” and
its main tasks are “to carry out policies for a secure Scotland, where individuals and
communities are free from crime and free from the fear of crime”. The introductory
section and each specific section sets out the policies and programmes whereby this
is to be achieved. This also includes information on the Department’s two agencies,
the Scottish Prison Service and the Scottish Courts Service, although in both cases
the agencies’ own planning documents need to be read alongside the budget report
to understand properly their objectives and targets.

9. There is a separate short section (pages 48-9) covering the work of the Crown
Office and Procurator Fiscal Service whose overall aim is “to play a pivotal role in the
achievement of the purpose of the criminal justice system of maintaining the security
and confidence of the people of Scotland by providing just and effective means by
which crimes may be investigated and offenders brought to justice”. Considerably
more detail of the department’s aims, objectives and targets is provided in the Crown
Office annual report and strategic plan, which are published separately. 

10. While we support these general aims we feel that there is an omission
throughout the Justice chapter relating to the achievement of a joined-up justice
system. During our scrutiny, many examples of this have arisen including between
the police and the fiscal service over initiatives leading to increased prosecutions;
and between prisons and other agencies over alternatives to custody and over drugs
prevention.  We would like to see this much more clearly emphasised, to
demonstrate whether the many worthwhile initiatives by each agency do in fact join
up.

11. The Committees had a number of comments on the policy areas covered in
the report. We identified three areas as being of particular concern: legal aid, the
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prison service and the procurator fiscal service. We also had some specific
comments to make on victim services, the fire service and the district and sheriff
courts.

Legal Aid
12. Table 1.10 of The Scottish Budget shows planned funding for both legal aid
administration and the legal aid fund staying at the same level for the three years of
the expenditure period (although the fund is planned to increase by £2m over
2000/1). Since then, Minister has announced3 an increase in administration funding
for the Board (including some money from the Modernising Government programme)
which will bring the administration figures to £9.875m, £9.49m and £9m for the three
years of the review period. This additional funding will be used for modernising
infrastructure and systems, on an “invest to save” basis, particularly in relation to
electronic delivery of legal aid.

13. This increase in funding is particularly significant given that 5 of the 6
objectives of Scottish Legal Aid Board were not met in 1999/00, and three were
missed very badly. Since then, there has been a new management team, the
introduction of new systems and following on from that, a completely revised set of
performance indicators. The Executive have indicated to us that they are confident
that the new objectives can be met.  On the basis of previous performance, we
remain slightly sceptical about the likelihood of this, although less so since the
increase in funding was announced.

14. The legal aid fund itself is projected to remain level (that is, decrease in real
terms).  There are many issues here, which will be picked up in detail in the report of
the current Justice 1 committee inquiry. However, in advance of that, the Committees
feel bound to comment on the issue of civil legal aid.  

15. The Executive’s general position on legal aid is that, while they have no plans
to restrict eligibility, they have no reason to believe that there will be a substantial
increase in the number of qualifying cases. This is despite a range of potential
pressures on the fund including the Adults with Incapacity Act, the Convention Rights
(Compliance) (Scotland) Bill and the extension of legal aid to certain tribunal cases.
The Minister indicated that these pressures had been taken into account but that, as
this was a demand-led budget, if the projections were wrong the costs would simply
have to be met from the justice budget or elsewhere. Last year’s budget was
underspent and the Minister therefore suggested that it would be bad planning to tie
up resources in this budget on a precautionary basis when they could be used
elsewhere on a planned basis. 

16. However, the context for this is that solicitors’ fees for civil legal aid have not
increased at all in the past 6 years. The implication of the flat budget line is that there
are no plans to increase them in the next three years. We note the Glasgow Bar
Association’s observation that “It is backward logic to say that the budget is demand-
led. The figure is only demand-led because the basic rate has been set…We could
project the budget forward for the next 100 years at an hourly rate of £42.20” (OR,
16 May 2001, col 58). The Minister for Justice said that proposals for increases from
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the Law Society has been put forward and would be considered “in all good faith”
(OR 16 May 2001, col 73). We consider that the Law Society would be justified in
questioning that good faith when the budget line shows no provision for any increase
at all.  Clearly, if fees are not increased costs can be contained but it defies belief
that keeping fees at the same level for 9 years can be sensible - unless they were
set at an excessively high level to start with. Without some kind of regular uprating or
review mechanism, it becomes more and more difficult – practically and
presentationally - to catch up. There is a genuine issue here about a proper rate of
pay for skilled professionals but our real concern is about the impact on access to
justice if solicitors are – as appears to be the case – increasingly unwilling to take on
civil legal aid cases. The Glasgow Bar Association described the system as “at the
stage of meltdown” (OR 16 May 2001, col 56) and commented that “The legal aid
system will just wilt away. Very junior solicitors will do the most difficult and most
sensitive jobs.” (OR, 16 May 2001, col 57). They further commented that “When that
happens, the system will be failing to meet the Executive’s objectives, as it will no
longer offer access to justice and it will no longer be an effective service.” (OR, 16
May 2001, col 59). 

17. The Minister suggested that, given the 25% increase in cost per case since
1995, solicitors were in effect getting an increase by this route. We have no definitive
evidence either way, although the Glasgow Bar Association gave some persuasive
examples of the ways in which costs have been increasing (OR 16 May 2001, col
59).  Even if the Minister is right that some of the cost per case increase is a profit
element, this would confirm that freezing the fees is not a transparent or sensible
way of managing legal aid expenditure. 

18. The Committees request a fuller explanation from the Executive of the
reasons behind the decision to freeze, and continue freezing, fees for civil
legal aid.

Scottish Prison Service

19. Plans for the Scottish Prison Service show substantial increases in baseline
funding. These are to cover increasing prisoner numbers as well as developments in
prisoner intervention programmes and drug prevention work.

20. We also note that from within this increase, the prison service has been asked
to find up to £12 million in revenue savings for reinvestment in the capital
programme, to help make progress towards the target of ending slopping out in
prisons. The degree of confusion around this planned saving arises because of the
continuing uncertainty about the introduction of new attendance patterns and
consequent staff savings. The estimate of savings at this stage is very wide - £5
million to £10 million – and will depend on what attendance proposals are finally
negotiated, and when.

21. Prison service management’s estimate is that, if their proposals were
implemented, staffing requirements would reduce by 250 although at present the
service is already operating at 100 below complement. It is accepted by the staff
representatives that ending slopping out will reduce the staff needed. The Minister
and his officials gave us other examples of ways in which the current shifts are not



adapted to the needs of the work (OR, 16 May 2001, col 83). He also emphasised
that there would be no compulsory redundancies and no cut in cash wages. We
welcome this assurance, as long as the second part of it means that staff will
genuinely not see a reduction in their take home pay as a consequence of new shift
patterns. However, we are concerned at the service continuing to operate at 100 staff
short with no certainty about when that situation will change. We are also concerned
about staff morale and note that staff turnover is beginning to increase from
historically low levels. The Executive view is that this is not yet at a level of concern;
we await to see whether these issues will be addressed before turnover reaches that
level.

22. The prison service met or exceeded 7 of its 9 key targets for 1999/2000. The
Committees await the results for 2000/01 with great interest, given the difficulties
outlined above. We also have some comments on the future targets. 

23. Achieving the target of full access to night sanitation continues to await
decisions on the much delayed Estates Review which the Minister now expects in
the summer.  The Committees record again their concern about the negative effect
on staff morale of the continuing delay of this Review.

24. A new target has been introduced that “Of those tested under random MDT
procedures, 85% will be clear of in-prison drug-use.”4 This is ambitious, to say the
least, against an estimate that 70-80% of prisoners are using drugs before entering
prison. We welcome the additional funding (£2m, £4m and £4m over the three years)
allocated to meet this objective. However, we question the long-term value of it
unless it is co-ordinated with expenditure to help prisoners become and remain drug
free when they leave prison. We are aware that there are initiatives in this area but
this is a key area where greater evidence of joined-up working would be reassuring.

25. We note that the number of assaults on staff were below target for the first
time in 4 years and that the number of assaults on prisoners showed a decrease of
29%.  We welcome this, but have two concerns. First, we note the view from the
Prison Officers Association that this relates to the drop in prisoner numbers and we
will watch closely to see if the improvement continues as prisoner numbers rise
again. Second, we accept the concern that such a target, however well meant,
carries an implication that some level of assault is acceptable. We suggest that,
while the service should continue to monitor levels of assault and aim for year on
year reductions, this should be set in a clear context that the only truly acceptable
target is no serious assaults. 

26. The Committees, and the Justice and Home Affairs Committee before them,
have sought for some time to make sense of the target relating to cost per prisoner
place. This is of crucial importance given the ongoing debate about the costs of
private prisons and about the comparison of costs of private and public sector
places. We are pleased to have at last achieved a measure of clarity about the
different figures used; frustrated that it has taken so long to get there. The target is
based on the average annual revenue cost per designed prisoner place ie per place
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which was planned when the prison was built. Even if occupancy levels are higher
from time to time – for example, three prisoners in a cell designed for two – and even
if these prisoners incur higher costs (more meals, kit, laundry, etc), the running costs
are still divided by the number of designed places rather than the actual occupancy.
The Minister commented that that “makes good sense as a managerial measure
because we do not know the occupancy rate from week to week or month to month”
(OR, 16 May 2001,  col 79). 
 
27. The target for 2001/02 is £32,600 per prisoner place (compared to £29,500 in
2000/01). (As mentioned above, from this £12 m revenue savings is to be found). In
an overcrowded prison, since some additional costs will be incurred for additional
prisoners, this would mean that average cost per prisoner place would go up
(although average cost per prisoner would go down).

28. We suggest that cost per prisoner is the more appropriate indicator , as long
as it is set  alongside some indicator of overcrowding (ie occupancy levels above the
number of designed prisoner places).

29. The Committees were also concerned that the figures relating to Kilmarnock
prison, currently the only private prison, should be made more transparent. The
report does not generally make clear which performance indicators include
Kilmarnock prison. This could raise the suspicion – articulated by the Prison Officers
Association5 – that the figures are being manipulated by only including Kilmarnock
when it is presentationally convenient to do so (for example, in relation to the
slopping out target where Kilmarnock as a new build prison has full access to night
sanitation).

Crown Office and Procurator Fiscal Service

30. During last year’s budget process, the Justice and Home Affairs Committee
discussed in some detail with the Crown Office the adequacy or otherwise of their
budget provision given the heavy reliance in recent years on end year flexibility (or
carry over) to meet core running costs. The position from 2001/26 is that the Crown
Office will be on an increased baseline for the funding period (from £49.8m in 2000/1
to £55m in 2001/2) ending the unsatisfactory reliance on carry over and
supplementary estimates.

31. While we welcome this, there is a separate question of whether this increase
is adequate, primarily in relation to the procurator fiscal service. This service will be
looked at more fully in the current Justice 2 committee inquiry but both Committees
have concerns arising from the evidence given on the budget.

32. We are advised by the Crown Office that about 60% of the costs in the Crown
Office budget are staff costs. In recognition of the pressures on the service,
particularly from the rise in serious criminal cases, additional staff are being
recruited: 20 additional fiscal deputes this year, 10 more next year and additional
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precognition officers. There will also be additional staff for the new victim liaison
service.  

33. The Crown Office view is that this additional staffing is adequate to meet
current circumstances, although they acknowledge that those circumstances
continue to change (OR, 8 May 2001, col 20). We noted that 5 out of the
Department’s 6 targets were not achieved in 1999/2000, although we are advised by
the Crown Agent that provisional results for 2000/01 suggest 5 out of 7 targets were
met. The Crown Agent suggested that the growth in staff numbers and increasing
experience of new staff, as well as the new IT system, led him to be confident targets
will all be met in 2001/02. 

34. Following the Crown Agent’s evidence, the Committees heard from the
Procurators Fiscal Society, the District Courts Association evidence and the Glasgow
Bar Association about the pressures on the fiscal service.

35. The Procurators Fiscal Society represents most of the legal staff in the Crown
Office, including some of the most senior. While they welcomed the additional staff,
they expressed concern about the inevitable timelag before new staff become fully
effective. In the meantime, they commented that “There is a difficulty with the level of
experience of members of staff who are dealing with the most serious cases” (OR,
16 May 2001, col 36).  Given the time lag before new recruits can gain sufficient
experience, retention rates are clearly crucial. The PFS were very concerned about
salary relative to other Government lawyers (that is, not even by comparison with the
best paid sectors of the legal profession). The society noted that a comparability
study was underway and their “gut feeling” was that it would indicate that salaries
had fallen behind by as much as 25% (OR, 8 May 2001, col 37).  

36. The Glasgow Bar Association noted examples of delays in courts arising from
the Crown’s lack of resources; their specific concern, naturally, is that the defence
solicitor is the one person who is not remunerated for a wasted day in court because
of Crown delays.

37. The District Courts Association confirmed the general view of unacceptable
pressure on fiscals leading, for example, to a dramatic increase in the number of
cases being continued without pleas because the fiscal has not had time to prepare
the papers. They also supported the view that fiscals were being sent into court with
insufficient experience. Even more worryingly, they told us of their strong impression
– albeit this could only be hearsay from discussion with deputes – that : “Before
budget constraints were introduced, fiscals who chose not to mark cases for court
had to explain why those cases were not being marked for court and why a diversion
was being used. Now, the system works the opposite way round.” (OR, 16 May
2001, col 65). The Committees have not taken enough evidence to reach a
conclusion about this issue, but if it were the case, it would clearly be a cause for
great concern.  Finally, the association indicated that there were increasing numbers
of cases – road traffic fixed penalties was the example – which were time-barred
before reaching court because of delays in the fiscal’s office (OR, 16 May 2001, cols
67-8).



38. All three sets of witnesses were questioned about liaison with the police. This
is clearly crucial to effective case management. The PFS noted that, while a depute
should always be available, “sometimes there is a depute available and sometimes
there is not” (OR, 8 May 2001, col 42). While the Glasgow Bar Association could not
comment on relations with the police, their own experience was that “in contacting
the fiscals’ office in Glasgow, sometimes one would be as well pushing one’s letters
down a stank or telephoning someone else” (OR, 8 May 2001, col 63).   This is an
important example (as discussed in paragraph 10) of the goal of joined-up justice not
being achieved in practice.

39. We put these concerns to the Solicitor General.   We were very disappointed
in his responses which we often found dismissive and complacent. In the face of
significant concerns about the procurator fiscal service, it is not sufficient to say that
“the notion that the system is cracking up has been advanced as an argument for the
past 10 years at least” (OR, 16 May 2001, col 96). Given what is widely accepted –
that it takes years to develop experienced deputes – pressures need to be
addressed well before breaking point.  Similarly, it is not sufficient for Ministers to say
that they have never been provided with evidence on issues such as those raised by
the District Courts Association (OR, 16 May 2001, col 96). On such serious matters,
we suggest that Ministers should actively be looking for evidence that it is not so. 

40. The Solicitor General’s dismissal of the evidence given by the Procurator
Fiscals Society was particularly patronising. These are very senior members of staff,
whose views are supported by outside bodies who gave evidence to us, and it is not
good enough to characterise this as the Solicitor General did: “He is negotiating for
his society: a posture of happiness might not immediately fit with his particular role”
(OR, 16 May 2001,  col 87).  We note that it is not surprising the society is not happy,
given that their views have not even been sought on whether the increase in staff will
in fact relieve the pressures that all parties have identified. We cannot accept that it
is enough to say, as the Solicitor General did, that “the people who make good
fiscals are those who adapt to that kind of pressure” although we acknowledge that
he did at least go on to say that “there are limits” (OR, 16 May 2001, col 91). We
suggest that these limits may well have been reached.

Other issues

Criminal Justice Social Work Services and Offender Services
41. We note the substantial increases in funding under this heading, including
funding to roll out of the Witness Service across Scotland; for Drug Treatment &
Testing Orders; to increase diversions from prosecution to social work; and to
increase referrals to Victim Support Scotland.

42. We were particularly interested to look at the position of Victim Support
Scotland given the concerns expressed about their funding by the Justice and Home
Affairs Committee last year.

43. The target proposed by VSS and accepted by the Executive for 2001/2 and
2002/3 is to increase the number of referrals to Victim Support from 45,000 in
1999/00 to 48,000. This is against the background of a decrease in the number of
referrals last year primarily because of data protection issues inhibiting police



referrals to the service. One-off funding of £264,000 has been granted by the
Scottish Executive to assist in promoting the service and increasing the number of
self referrals (last year, 4,000 out of 39,000 referrals were self referrals).  We doubt
whether this alone will be sufficient to meet the target; priority must be given to
resolving the data protection issue.

44. We note that Victim Support Scotland was not unduly concerned this year
about its overall funding level but was concerned about the amount of time and effort
which has to go into an annual funding settlement. As the Executive increasingly
moves towards three year funding settlements for local authorities and other
organisations, we consider it should do the same for bodies such as Victim Support
Scotland so that the resources being diverted into financial planning – 5 or 6% a year
on VSS’s estimate - are minimised and planning can be carried out on a secure
basis. 

Fire Central Government

45. Fire services have not been looked at before by the Justice Committees or
their predecessor committee so we were pleased to be able to begin looking at this
service in the budget process.

46. The main source of funding for fire services is local authorities which we are
advised spend at or around GAE. The Justice Department budget funds fire service
training (through the Scottish Fire Service Training School and the Fire Service
College) and community fire safety campaigns. We note that the budget for both
elements has been increased significantly this year. 

47. The Fire Brigades Union identified a number of issues for us, which we hope
to pick up in more detail in future. These include the replacement cycle for fire
vehicles, where HM fire service inspectorate have voiced a number of concerns, and
the position of retained firefighters for whom equal treatment in terms and conditions
is becoming a significant issue.

48. In relation to this year’s budget, we wish to comment in particular on the costs
of anticipated retirements. We note that projections from the fire chief officers
anticipate retirement “bulges” in 2004/5 and 2005/6: from 146 recruitments (a proxy
for retirements) in the current year to 264 and 400 respectively7. Given the stringent
fitness requirement for firefighters, postponing retirements is unlikely to be an option
so it is essential that proper funding is put in place for this. We note that the
Executive has set the GAE fire service pensions element for 2001/02 at £25 million
(compared to annual average expenditure for the latest three year period of £15.7
million). We seek reassurance that the increasing costs of retirements will continue
to be addressed so that, in the absence of a funded pension scheme, money is not
diverted from front line fire services. 
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District and Sheriff Courts

49. Our evidence from the District Courts Association was primarily about the
procurator fiscal service but we noted a particular concern the association had about
training. District Courts are managed by local authorities and funded from their
budgets and no specific funds or objectives for them are identified in The Scottish
Budget report. Local authorities are also responsible for the training of justices. 

50. The association noted that it has produced training proposals which would
lead to much greater uniformity of training for justices between areas and that they
would give high priority to the funding of a central training co-ordinator to implement
their plans. They also commented on the considerable training implications of the
procedural aspects of the ECHR, noting that the Lord Chancellor’s Department
provided £10m of additional funding in England for ECHR compliance training but in
Scotland the responsibility fell on existing local authority budgets (OR, 16 May 2001,
col 69). The Committees invite the Executive to consider whether central
funding should be found for these two requirements.

51. The written evidence from the Sheriff Court Users Group raised particular
concerns about access to justice in civil cases. The Group point out that many court
users in civil cases are not legally represented and that there is a lack of service and
information to assist them in obtaining justice so that “the sheriff courts remain a
daunting and remote arena”. A striking example is that 78% of those in receipt of a
court summons under the Debtors (Scotland) Act do nothing in response to the
claim. The Group’s suggested remedies include improved information leaflets along
the lines of the Court Service in England and Wales, customer service officers in
courts and the extension of the in-court advice project piloted in Edinburgh. We
recommend that the Executive gives consideration to the feasibility and
potential costs of such initiatives. 
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CROWN OFFICE RESPONSE TO JUSTICE COMMITTEES STAGE 1 REPORT ON 

THE BUDGET PROCESS 2002-03

I have been invited to respond to the Justice Committees’ Stage 1 Report to Finance
Committee on the Scottish Budget, so far as it relates to Crown Office and the
Procurator Fiscal Service.  The Committees plainly have continuing concerns arising
from the evidence given on the budget and I am therefore pleased to have this
opportunity to address those concerns, and discuss a number of significant recent
developments.

As Committee members will have seen last week, in common with almost all other
departments of the Scottish Executive, Crown Office and the Procurator Fiscal
Service have once more been awarded additional funding under “end year flexibility”
arrangements.   The funding, amounting in total to £3.3 million, comprises £2 million
carried forward from year 2000/2001, with an EYF award of £1.3 million.  This
additional EYF funding is to be applied to operating lease costs of our Future Office
System network – the national programme to modernise working practices in the
Service by the introduction of new technology.  The underspend is mainly
attributable to a planned take up of EYF resulting from the Comprehensive Spending
Review.  I note that the Committees regard the Department’s reliance in recent
years on end year flexibility as “heavy” and “unsatisfactory”, and they will therefore
welcome the assurance that this reliance, a characteristic of the pre-devolution
arrangements with Treasury, has been running down over recent years.  That trend
is set to continue.

I realise that the Committees will have remaining, and wider, concerns regarding the
adequacy of the increased baseline for the funding period 2001/02, and its
management.  Whilst, as the Stage 1 Report acknowledges, the Justice 2
Committee Inquiry is looking closely at this question, it is clearly a matter of interest
to both Committees in the context of the Scottish Budget.  I should like, therefore, to
reiterate, and amplify, some of the comments I made to Justice 2 last week
regarding the Department’s resources.

The Stage 1 Report correctly reflects the Crown Office view that circumstances that
affect the delivery of the prosecution service in Scotland continue to change1.  That
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process results in a complex and often rapidly changing environment with a variety
of new demands on our resources.  Not all of these can be predicted.   The
incorporation of ECHR, and the Lockerbie trial, for example, were unprecedented
events in the Scottish legal system, and we continue to be affected by the resource
implications of individual cases and legal decisions that emerge in different ways, at
different times, and for different reasons.  The overall legal landscape continues to
change with an increase in serious crime, growing complexity of casework, the
introduction of new technology, the needs of victims and witnesses and demands for
greater openness and accountability.  
I wish to be quite clear about my attitude, and the attitude of senior management at
Crown Office, to such demands.  If it is the case that the additional staff that are
being recruited2, or our other resources, are not adequate to meet changing
circumstances, additional resources will be sought.  The Committees will note that
the Solicitor General has already made that point explicitly in the context of the
Justice 2 Inquiry.  (OR, 8 May 2001, col.86).

Of course, it is vitally important that we are able, wherever possible, to identify these
pressures in advance, calculate the resource impact and deploy and manage our
resources effectively.  Just as circumstances change, so too must we examine our
own resilience to such pressures.  It is important, therefore, that both Committees
are aware that at the same time as members of Justice 2 Committee have been
looking at the resources of the Service, we have also been actively addressing this
matter.  

In particular, I have been concerned to ensure that resource planning and
management within the Department are sufficiently robust to ensure, so far as it is
possible to do so, that our resource needs are accurately and timeously assessed
and that our resources are used efficiently and effectively and reflect our priorities. 
Our resource planning arrangements, which the Director of Resources described at
meetings in April and May, were developed following departmental management
reviews which were carried out in the early and mid-nineties.  They were designed to
work within the system that was in place before devolution.

Following discussion between myself and the Department’s Senior Management we
have decided that those arrangements need to be looked at again.  As a result, as I
announced at the meeting of the Justice 2 Committee on 19 September 2001, we
have in consultation with the Executive, set up a high level management review of
resource planning, allocation and management in the Department.  The objective is
to ensure that Crown Office and the Procurator Fiscal Service is resourced and
managed to provide the first class service that I and members of the Service want to
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see it deliver, and the people of Scotland are entitled to expect.  The review will start
in October and will report at the end of February 2002.  It will examine the present
arrangements, identify any changes which would improve existing systems and
recommend appropriate action.  I attach considerable importance to this review.  I
expect the exercise will prove useful for our participation in next year’s spending
review.  I hope too that Committee members will agree that it signals an
acknowledgement of the importance of the whole issue of resource planning and
management, and a willingness to bring about change where change is necessary to
help deliver an efficient and effective prosecution service that has the confidence of
the community it serves. 

Inherent in those aims is a need to deploy our resources in such a way as to recruit
and retain high calibre legal and administrative staff.  In this context, I should like to
say that I attach considerable importance to what the Procurator Fiscal Society has
to say about pressures on the Service.  The Society represents a significant
proportion of the department’s legal staff, from new entrants to some of our most
senior and experienced prosecutors.   Through existing regional arrangements,
senior prosecutors such as the Society’s president, Richard Stott, are able to
contribute to strategic planning and future resource needs.

In particular, I agree with the Society that to exploit the current recruitment drive to
the full, as many new recruits as possible need to stay in the Service long enough to
acquire the skills and experience that will make them effective prosecutors.  Ideally,
we want them to continue in the Service, not least to support and “bring on” less
experienced colleagues.  The Society highlights the importance of retention rates in
this context.  These are, in fact, healthy, but in light of the concerns that have been
expressed about salary levels relative to other Government lawyers, discussions are
progressing with Trade Union representatives regarding a planned comparability
study.   

The Stage 1 Report refers to the Glasgow Bar Association’s evidence of “examples
of delays in courts arising from the Crown’s lack of resources”.  I would urge the
Committees to be vigilant against assigning the whole responsibility for the efficient
administration of justice in the courts of Scotland to the Procurator Fiscal.  Recent
research3 has confirmed that delays in courts result from a variety of factors.   The
study revealed that almost all adjournments of pleading diets occurred for one of two
reasons – because no response was received from the accused, or for the defence
to receive further instruction from the accused.  The three most common reasons for

                                                
3 “Adjournments of Summary Criminal Cases in the Sheriff Courts”, Scottish Executive
Central Research Unit, Crime and Criminal Justice Research Findings no.55, 2001 (Leverick
and Duff) 
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the insertion of a continued intermediate diet were that the defence was not
prepared for trial (most commonly through being unable to obtain police witness
statements from the police); the accused was absent; or the Crown was not
prepared for trial (most commonly through being unable to trace or obtain the co-
operation of a witness).  The majority of adjournments of trial diets in advance of the
trial occurred because the defence was not prepared for the trial (most commonly
claiming a lack of time because they had only recently been instructed); the Crown
was not prepared for trial (most commonly because of witness difficulties); or an
essential Crown witness, though co-operative, was unable to attend on the
scheduled date.  The main reason trial diets were adjourned on the day of the trial
was the absence of an essential Crown witness.  

I mention all of this to demonstrate that some care is required to properly assess the
true nature and extent of perceived problems.  In this case, objective and empirical
research tends to suggest that a shortage of Crown resources is not in fact a
significant factor in delays in the Sheriff Court.  On the other hand, the report
identifies areas where practice and, in particular, joined-up working across the
criminal justice system could be improved.  The Committees will note that a specific
element of the remit of the Management Review that I have just announced will be
“to have regard to the relationships between the COPFS and other agencies in the
criminal justice system with the aim of improving joined-up working across the
system.”  

The District Courts Association has also given evidence to the Committees.  The first
suggestion, that cases are being continued without plea because the fiscal has not
had time to prepare the papers, does not sit easily with what in fact happens at that
stage of proceedings. Continuations without plea arise, by definition, at a
preliminary, and merely procedural diet.  No witnesses are cited at that stage, and
so the fiscal in court is not faced with the alternative of having to conduct a trial.  A
case may be continued without plea where the accused has not responded to his
citation and there is nothing before the court to indicate whether the accused is
pleading guilty or not guilty.  Or the defence may request that the case is continued
without a plea being entered, so that further consideration can be given to the
accused’s position before he commits himself one way or the other.  Occasionally,
the Crown may ask for the case to be continued, where, for example some new
matter that has a bearing on whether the prosecution should continue at all, has to
be investigated.  Where it is possible that an acceptable plea might be negotiated, it
is also preferable to continue a case without plea to allow those discussions to take
place, rather than enter a plea of not guilty and fix an unnecessary trial diet.   In all
cases, a continuation without plea is for a maximum period of three weeks.

There is little incentive, or indeed opportunity, to continue a case without plea simply
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because the depute has not “prepared the papers”.  Continuation without plea is not
a labour-saving device in its own right.

The DCA goes on to suggest that fiscals are being sent into court with insufficient
experience. All depute fiscals are legally qualified as solicitors or advocates;
generally, this will involve completion of a 3 or 4 year law degree, followed by a 1
year diploma in legal practice, followed by a 2 year traineeship to qualify the solicitor
or a period “devilling” to a member of the Faculty of Advocates and successful
completion of further examinations set by the Faculty of Advocates.
Many entrants to the Crown Office and Procurator Fiscal Service have prior
experience as a solicitor or (less commonly) as an advocate. Some are former
Crown Office trainees. However, on entry to the Department a new depute will
receive standard induction training complemented by local training and attendance
at core courses, each of at least 3 days duration, in legal work, precognition work
and advocacy.  There is also a selection of centrally run courses on a variety of
topics where attendance is by application or in some cases by nomination.  It is a
requirement of the Law Society of Scotland that every solicitor requires to undertake
at least 20 hours post qualifying legal education per annum; this applies equally to
deputes who are solicitors although in practice most deputes who are new to the
Department will exceed that quota through attendance at the various in house
training events described above.

The role of the line manager in training is of particular importance for new entrants
and formal training is augmented by informal “on the job training” which will be
tailored to individual needs and will involve discussing cases before court particularly
with a view to anticipating and resolving potential difficulties.

Furthermore, standard written guidance is provided to all legal staff and regular
updates in the form of supplementary guidance in relation to new developments.  In
addition, circulars intimate important new case law and staff have access to legal
libraries which are supplied with the standard criminal text books as well as a variety
of case reports.  In addition, the Department is involved in an IT development
programme which will provide all legal staff with electronic access to legal reference
materials; at present that facility is available to a limited number of staff.

The line manager’s role is also crucial in involving a new post holder with work of
increasing complexity, commensurate with the job holder’s level of ability and
progress in development.

I am satisfied that it is appropriate that, at the right time, new entrants should be
exposed to district court work where the cases tend to be less complex and where
the subject matter will be less serious.  However, there are systems in place to
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ensure that new staff are supported and extensive training is provided particularly in
the early part of a depute’s career.  I am confident that the training and supervision I
have described compares favourably with the best that is provided to the criminal
justice community as a whole.

The next suggestion from the DCA is that there has been some sort of reversal of
case-marking policy as a result of what are described as “budgetary constraints”.  I
am relieved to see that the Committees have not rushed to judgement on this issue.
Budgetary constraints do not influence case marking policy; it is the longstanding
policy of the Department to prosecute where appropriate to do so in the public
interest.  

Specifically, our departmental guidance4 on alternatives to prosecution states that
prosecution of some minor offences may be an exaggerated and inappropriate
response in certain cases and prosecution itself may be totally out of proportion to
the gravity of the offence.  On the issuing of fiscal fines, the guidance goes on in
some detail to specify circumstances in which a fiscal fine must not be issued, and
further circumstances in which a fiscal fine may be inappropriate. 

Where a case is marked in the first instance for prosecution in the District Court
rather than a fiscal fine, the reason for that decision must be minuted on the case
papers if it falls into the second, discretionary category. It is not the case that for
budgetary reasons fiscals are required to record their reasons for taking particular
decisions and there has been no reversal of policy or practice.  I am confident that
members of the Justice 2 Committee will have found no evidence of this practice
during their recent visits to fiscals’ offices in Aberdeen, Ayr and Stirling.

The policy that cases are only prosecuted where it is considered, in light of this
detailed guidance, that an alternative to prosecution will not meet the public interest,
is a sensible approach that I am happy to support and defend.  Similarly, where
prosecution is considered to be necessary, cases are taken in the lowest court that
can competently deal with the case and can impose an appropriate sentence for the
offence and the offender.  The Committees may be aware that in 1999, 10% of all
accused convicted in the District Court were admonished.  87% were fined, at an
average amount of £945.  The levels at which Procurators Fiscal may offer a
conditional offer (a “fiscal fine”) have remained for over a decade at £25, £50, £75
and £100.   

                                                
4 Chapter 3 of the Crown Office and Procurator Fiscal Service Book of Regulations
5 “Costs, Sentencing Profiles and the Scottish Criminal Justice System, 1999”, a Scottish
Executive publication under section 306 of the Criminal Procedure (Scotland)Act 1995,
published 2001
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Finally, the DCA suggested that increasing numbers of cases such as road traffic
cases
are time-barred before reaching court because of delays in the fiscal’s office.
Experience has shown that a proportion of offenders who fail to pay a police fixed
penalty nonetheless will accept the offer of a fiscal fine; in such cases valuable court
time is saved and can be put to good use.

I can advise the Committees that the administrative systems that are in place in
fiscals’ offices to deal with incoming reports are designed to ensure that cases are
allocated for marking according to the date of the offence and the operation of any
time bar rather than the date of receipt.  This in turn ensures that appropriate priority
is accorded and that cases do not become time barred because of delays in the
fiscal’s office.  When considering the option of a fiscal fine, the marking depute will
have regard to the operation of the time bar and the feasibility of instituting court
proceedings in the event of non-payment.  Where a fixed penalty offer is sent by the
Procurator Fiscal, the Clerk of Court in due course confirms whether there has been
payment.  In the event of non-payment arrangements are in place to ensure that the
case is processed for prosecution without delay.  Furthermore, if the case is nearing
its time bar, special arrangements are made for the case to call in court before the
time bar.

Turning to more general aspects of the stage 1 Report, the Solicitor General is as
disappointed as I am to read that his evidence has been characterised as dismissive
and complacent.  I can assure the Committees that that was not his intention, nor is
it in fact his attitude towards any of the evidence given to the Committees.  The
Solicitor General and I share the concern that the Crown Agent and his senior
management colleagues have about pressures on, and morale in the Service.  I
remind the Committees that action is being taken on a number of fronts to address
these concerns.  I do however agree with the Solicitor General that it is both
reasonable and responsible to look for something more than mere assertion that a
particular problem exists.  It is also important to maintain a sense of balance and
perspective.

I should add that the Department does not simply sit back and wait for others to
provide concrete evidence of problems before acting.  Our history of dealings with
the Justice Committees and the Public Petitions Committee since their inception
demonstrates, I think, a clear willingness to investigate complaints and concerns,
and to respond as fully and constructively as possible.  On another level, the Quality
and Practice Review Unit, which the Crown Agent has previously described6, has

                                                
6 OR 8 May 2001. Col.125
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been set up to inspect the quality of professional practice in the Department to
identify and promote good practice and recommend ways of improving practice.  For
example, when conducting its intensive and wide ranging reviews of individual
offices, the Unit examines the quality and timeliness of the decision making process
at the case marking stage.   This involves a searching examination of allocation
procedures, timeliness of decision making, marking policy, compliance with policy
and quality of decision making.   This work is still at a fairly early stage – two
thematic reviews and two office reviews have been completed – but I hope the
Committees will agree that this is a welcome innovation that will not only pro-actively
identify problems at their root cause, but by identifying and promoting good practice,
will help drive up standards.

Returning, finally, to the Committees’ concerns about the Procurator Fiscal Service, I
agree entirely that pressures need to be addressed well before breaking point.  It is
my judgement that the Service is not at or near breaking point, but that the range of
concerns, about resource planning and deployment, resilience to changing
circumstances and staff morale merit serious attention and concerted action.  All of
these matters will continue to be addressed in the course of the Justice 2 Inquiry,
but I wish to assure both Committees of my determination, and the determination of
the Crown Agent and his Senior Management team, to deliver a professional,
independent, well resourced and well managed prosecution service for Scotland.   

COLIN D BOYD

27 September 2001
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