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LA/1
PETITION PE71 - MR AND MRS BOLLAN

1. Thank you for your letter dated 14/11/2000 regarding the above Inquiry.  We
have nothing really to add to the petition we submitted previously to the Petitions
Committee.  We would ask that this is put to the Committee for their
consideration.

2. Thanks for giving us the opportunity to comment.

Jim & Anne Bollan.
Petitioners
30 November 2000

Note: Text of petition is available on the parliament’s Website under public petitions
section - http://www.scottish.parliament.uk
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LA/2
VICTIM SUPPORT SCOTLAND

1. Victim Support Scotland welcomes the opportunity to contribute to the Justice
and Home Affairs Committee’s major Inquiry on legal aid and access to justice.
It is noted that the principal aim of the Inquiry is an assessment of the impact of
the recent changes in the legal aid system both criminal and civil.  The Inquiry
also extends to the impact of prospective changes in improving access to
justice.  This response follows the order of the issues raised in the Committee’s
agreed remit.

Fixed Fees in Criminal Cases

2. VSS remain concerned about the potential impact of the fixed fee system in
criminal cases in relation to the ability of accused persons to secure appropriate
representation.  Of particular importance is that the fixed fee system should
provide protection to victims and witnesses through the effective provision of
funding for defence precognition.  VSS is aware that the Scottish Executive
‘Towards a Just Conclusion - An Action Plan’ commits to reviewing the legal
position of the victim in rape and sexual assault cases in relation to direct
precognition by accused persons.  VSS would welcome an independent
assessment of the effect of the introduction of fixed fees on victims and
witnesses.

Civil Legal Aid

3. VSS is concerned by the continuing trend which demonstrates a reducing
proportion of successful applications for civil legal aid being taken up.
Increasingly, for many victims of crime and particularly women, access to civil
remedies are crucial in providing protection, security and peace of mind.  VSS
would welcome an independent review of the operation of the civil legal aid
system in relation to this trend.  VSS believes that victims of abuse, violence,
stalking, harassment and other forms of anti social behaviour seeking protection
in the civil courts should be entitled, regardless of income or assets, to legal aid
funded advice, assistance and representation.

Community Legal Services

4. Victim Support Scotland welcomes the announcement by Mr Jim Wallace,
Minister for Justice of the establishment of a working group to develop
proposals for a community legal service in Scotland.  VSS believe that advice;
legal information and representation should be available to a high standard
throughout Scotland.  The objective of developing a more comprehensive and
easy to use legal and advice service at a local level is one which must be widely
supported.
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Access to Justice

5. The legal aid system was established 50 years ago to ensure that the people of
Scotland had a level of access to justice in criminal and civil matters.  Some 13
years later, a State scheme to compensate victims of violent crime was
introduced, now known as the Criminal Injuries Compensation Authority  (CICA).
The first report of the Home Affairs Select Committee in 1985 identified that as
little as one in four victims of violent crime who were entitled to compensation
actually applied to the scheme.  Recent estimates suggest that in Scotland only
one in three victims of crime actually apply for compensation.  It is estimated that
victims of crime in Scotland lose out on some £30-£40m annually.  There can be
many reasons why victims of violent crime do not apply for compensation.  In
VSS’ experience substantial numbers of victims of serious violent crime
including families of murder victims are deterred from applying from fear of high
legal costs.  In some of the more complex cases, victims of crime are unable to
afford legal representation past the advice and assistance stage and their
compensation applications are not proceeded with.  In other cases victims have
to accept awards which may be demonstrably lower than the injuries attract
because they cannot afford expensive medical reports and legal advice, support
and representation.

6. VSS believe that the victims of violent crime should be entitled routinely,
regardless of their income or assets, to legal aid funded advice, assistance and
representation in proceeding with a CICA claim.

Conclusion

7. VSS would be pleased to provide the Committee with any further information or
assistance it may require in the course of its Inquiry.

David McKenna
Assistant Director (Operations)
5 December 2000
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ASSOCIATION OF CHIEF POLICE OFFICERS IN SCOTLAND

Legal Aid and Access to Justice

1. I refer to your letter dates 9th November 2000, regarding the above which has
been considered by members of the General policing Standing Committee.

2. At then outset the Association is of the view that it would be inappropriate for the
police service to have a direct influence on decisions relating to the award of
legal aid. In addition we feel changes in the Scottish legal aid system in recent
years have had minimal impact on the police service in relation to either civil or
criminal matters.

3. There has been no apparent diminution of the standard of representation
provided to accused persons as the result of fixed fees. In particular the ‘duty
solicitor’ procedure has been beneficial in ensuring accused persons received
legal representation, which has precluded any suggestion of such a person being
under represented or ill advised by the police. Similarly, the unrestricted
representation by a solicitor at identification parades and first diets has gone a
long way to ensure justice is satisfied and legal representation is available to all.

4. There is no doubt, however, that in light of recent legislation such as ECHR, the
Regulation of Investigatory Powers and the current trend of increased litigation,
that the legal aid system will encounter ever increasing pressure, which could
manifest itself in a shortage of court time and legal advice. We note that one
outcome of the inquiry may be to increase access and funding to individuals
attempting to seek redress through civil proceedings.

5. I trust the forgoing is of assistance.

Tom Wood D.C.C.
Chief Constable
Hon. Secretary
7 December 2000



LA/4

THE SHERIFFS’ ASSOCIATION

LEGAL AID AND JUSTICE INQUIRY

1. The Council of the Sheriffs’ Association have considered the invitation contained
in your letter of 9 November 2000 to submit written evidence to the Justice and
Home Affairs Committee of the Scottish Parliament in respect of the Legal Aid
and Access to Justice Inquiry. I have been asked to say to you, that Council
decided, on this occasion, that we would not take the opportunity afforded by
your invitation.

2. It was noted that the Inquiry involved an assessment of the recent changes in the
legal aid system (both civil and criminal) and the likely impact of possible and
prospective changes on the contribution made by that system to securing access
to justice. Council concluded that these issues, involving as they do questions of
who should be entitled to legal aid, the extent of the support to be granted in any
individual case, and what is an appropriate fee structure in respect of legal aid
payments, are not ones on which sheriffs should state a view.

3. The Council of the Sheriffs’ Association is willing, on appropriate occasions, to
assist the Justice and Home Affairs Committee with their work. We hope that the
Committee will appreciate that Council feel that it is not appropriate for us to
respond on this occasion.

Sheriff Brian A. Lockhart
Hon. Secretary
13 December 2000
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LA/5
CITIZENS ADVICE SCOTLAND

Citizens Advice Scotland and its member bureaux form Scotland's largest
independent advice network.  CAB advice services are delivered through 179 service
points throughout Scotland, from the islands to city centres.

The CAB Service aims:
to ensure that individuals do not suffer through lack of knowledge of their rights and
responsibilities, or of the services available to them, or through an inability to express
their need effectively

and equally

to exercise a responsible influence on the development of social policies and
services, both locally and nationally.
The CAB Service is independent and provides free, confidential and impartial advice
to everybody regardless of race, sex, disability or sexuality.
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SUMMARY

1. Anecdotal evidence shows that there is an unmet need for advice provision (para
12), yet applications and grants for civil legal aid are declining (para 13).  The
average costs of a civil case have risen 91% in the past ten years (para 16) which
is likely to have a bearing on these declining figures.

2. Although legal aid is demand-led, the service provided is dictated by solicitors, who
in general provide assistance in the traditional areas of law, such as
family/matrimonial and reparation, to the detriment of social welfare law (paras 18
– 21).  This creates difficulties for advisers who are unable to refer clients on to
solicitors who have experience in these areas of law (para 22).  As a result,
expertise is growing within the independent advice sector (para 24), although they
do not receive legal aid funding.

3. There is no formal mechanism to determine a solicitor’s experience or competence
in an area of law (paras 27 -31).  The Scottish Legal Aid Board should publish a
league table of the number of actions carried out by each firm in a particular area
of law (para 31) and should set quality standards that must be delivered by firms
receiving legal aid funding (para 32).

4. Legal aid should also fund different methods of resolving disputes, such as
mediation and alternative dispute resolution (paras 33 to 36).  In addition there is a
need to look at different venues for resolving disputes, such as debt and small
claims tribunals (paras 37 - 40) in order to increase access to justice.

5. Legal aid should fund preventative legal work delivered by independent advice
agencies (paras 41 – 43), which could set a gauge that would determine the
appropriate level of advice needed.

6. Any legal aid review needs to be carried out in conjunction with the development of
community legal services (paras 44 – 46).  Community Legal Services should not
be confined to a redistribution of existing resources.

7. The review on access to justice needs to consider a civil justice review and the
establishment of a civil justice council (paras 47 – 51).
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INTRODUCTION

8. Citizens Advice Scotland welcomes the opportunity to provide evidence and
comment to the committee’s first stage inquiry into legal aid.  Our experience
relates to civil law matters, and accordingly our response will be confined to that
area of legal aid. Last year one in fourteen people visited the 57 Scottish Citizens
Advice Bureaux with just under 400,000 different problems.  The service offers
advice, assistance and advocacy on a wide range of matters, but most enquiries
involve problems relating to social welfare law such as benefits, housing,
employment and consumer debt.

9. By comparison, last year one in thirty people visited just over 1000 firms of Scottish
solicitors with problems that were helped using civil legal aid advice and
assistance.  However, the largest single area dealt with related to family and
matrimonial matters, with one third of clients seeking advice on these types of
problems.

10. In our view, there are a range of matters that need to be looked at with regard to
civil legal aid, in terms of its existing operation and in terms of access to justice.

11. These are:-

• unmet legal need

• costs

• a solicitor led service

• quality

• venue and methods of service delivery

• extending the base of provision to include non solicitor providers of
legal advice

• community legal service and the need for a civil justice review
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UNMET LEGAL NEED AND COSTS

12. Although the Citizens Advice Bureaux network is the largest independent advice
provider in Europe, the numbers of clients using our service has reduced over the
last year, partly due to Bureaux funding problems and partly the increasing
complexity of advice needed.  Problems with funding have resulted in bureaux
overall reducing their opening hours and availability.  Additionally, the increasing
complexity of advice needed by clients has contributed to the lack of availability of
advice, and thus the falling client numbers.  Even so, there is evidence in general
to show that there is an unmet need for independent free advice.   According to a
recent report1, only 20% of the 140,000 telephone calls received by the National
Debtline last year were answered.  Anecdotally, Bureaux report of increasing
numbers of client phone calls that remain unanswered, as well as calls to extend
the service beyond the existing opening times to meet client demand.

13. Civil legal aid is not capped and is demand-led, yet overall this demand has
reduced in the last few years.  This contrasts with a recent survey carried out by
the Scottish Consumer Council2 which found that around one in every five of the
Scottish population has been involved in at least one serious civil dispute in the last
3 years.

14. The survey found that people on high or very low incomes were most likely to have
sought help.  Additionally, those in higher income households and in social
economic group AB were most likely to have resolved their disputes.  What this
means is that although a large number of people have a dispute it would appear
that only those who are rich enough to fund the means to a resolution themselves
or poor enough to get legal aid have the option of taking their case forward through
traditional methods.

15. This is supported by the legal aid statistics, which show that of the 14,551 grants
made for civil legal aid last year, 80% were not required to make any contribution.

16. The average cost of a court case last year was £1918, (£1654 in the Sheriff Court),
a 9% rise on the previous year. Indeed, according to the Scottish Legal Aid Board3,
after adjusting the figures to remove the effects of inflation, average case costs
have risen 91% over the past ten years.

                                                
1  National Infrastructure for Money Advice by Terry Jones commissioned by Money Advice Trust August 2000
2  Civil Disputes in Scotland, A Report of Consumer’s Experiences Scottish Consumer council September 1997
3  Scottish Legal Aid Board Annual Report 1999/2000
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17. The rising costs of a court case will affect the size of contribution requested.  For
the 20% of applicants who were required to pay a contribution, the average cost
this year was £712, in comparison with £694 the previous year.  The size of
contribution to be paid is simply too high for many clients, as is evidenced by the
additional 1705 clients who turned down the offer.  The Scottish Legal Aid Board
has conducted a pilot study over the past two years to allow assisted clients to
repay their contribution over a longer period ranging from 10 to 15 or 20 months.
Even so, the repayment figure can still be a considerable commitment to clients on
low income, particularly if other debts are involved.  It is reasonable to assume that
the costs of proceeding with a court action are still too high for many people, even
if legally aided.

A SOLICITOR-LED SERVICE

18. Consumers and potential consumers of legal aid are not at the heart of the system.
Although legal aid is demand-led, the areas of law available are dictated by
solicitors, as the sole providers.  Accordingly, the statistics are dominated by the
traditional areas such as family/matrimonial and reparation.  Demands for legal
advice in the non-traditional areas of law, such as social welfare law are generally
not met by the legal aid system.

19. In 1999/00 the majority of people who visited Scotland’s Citizens Advice Bureaux
had a problem that fitted under a category of social welfare law:-

• one in every three queries related to state benefits

• one in every five queries related to consumer issues

• one in every eight queries related to employment disputes

• one in every ten queries related to housing issues

20. This translates that for every client who visited a legal aid solicitor with:-

a) a state benefits issue - 100 visit a CAB

b) a consumer issue - 5 visit a CAB

c) an employment dispute - 13 visit a CAB

d) a housing issue - 3 visit a CAB
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21. The market orientation of solicitors means that there is no real incentive for them to
provide advice in the social welfare areas such as employment or state benefits, as
legal aid is not available at tribunals.  The recent proposals to extend legal aid into
employment tribunals may impact on these figures, but this remains to be seen,
depending on eligibility and criteria.

22. A 1999 Scottish Office report4 highlights what these figures mean for clients who
seek this kind of legal advice outwith a law centre area. The report found that only
5% of enquiries to advice agencies were referred to solicitors outside the agencies
– in general referrals were in connection with matrimonial issues, or the so called
traditional areas of solicitors work. Agencies appeared to find it difficult to refer
clients on due to the lack of solicitors with specialist knowledge of social welfare
matters. The other main obstacle was a concern on the part of the client about
costs.

23. Solicitors themselves recognise this deficiency.  Research5 carried out in 1995
showed that out of 1,046 firms the areas dealt with the most by solicitors excluding
conveyancing are landlord and tenant law (72%); business matters (70%) and
commercial property (69%).  By looking at last year’s housing figures in relation to
advice and assistance, it can be assumed that the 72% referred to are advising
landlords, as opposed to tenants.  The report also found that less than 25% of
Scottish principals (defined as partner or sole practitioner) dealt with welfare
benefits and social security rights.

24. This deficiency has resulted in an expertise growing within the independent advice
sector itself.  The research also found that nearly 21% of principals contacted
Citizens Advice Bureaux as sources of information and advice.  More than 57% of
those interviewed thought that there were gaps in the provision of specialist advice
in Scotland.  Major gaps perceived included the law relating to benefits and
welfare.

25. The legal aid system needs to deliver a service that is wanted and needed by the
consumers of that system.  While this undoubtedly includes traditional areas of law
such as matrimonial and family issues, nevertheless there are other areas of law
where the demands are not being met.

26. The system is not set up to deliver a universal service but instead responds to the
demands made on it which are determined in advance by the providers of that
service, namely the legal profession.  This results in an approach that isolates the

                                                
4  Legal Studies Research Findings No. 21 Referrals between advice agencies and solicitors Carole Millar Research 1999
5  Specialism in Private Legal Practice: the provision and use of specialist resources by solicitors in Scotland, Karen Kerner, Legal Studies
Research Findings No. 2 the Scottish Office Central Research Unit 1995
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law from the whole person.  In contrast, Citizens Advice Bureaux offer a holistic
approach to clients, looking at the whole person, and not individual legal issues.
For example, should a client visit a CAB with an unfair dismissal problem, the
resulting difficulties that can accompany this situation such as debt, benefits,
housing problems can all be dealt with.  The difference however is that legal aid
funding is only available to solicitors, and there is no funding for other providers
who can prevent legal problems occurring.  The legal aid system needs to broaden
the base and look more strategically at the problems that real clients have, and not
just the resolutions or legal issues that it is prepared to fund.

QUALITY

27.  When looking at the costs of a court action, the experience and ability of a solicitor
will be reflected in the overall costs.  Inexperienced solicitors could cost more in
terms of time taken to complete the case as well as the unnecessary use of
ancillary procedures.  In 1995,6  a Scottish Office report looked at how cases
progressed through the Ordinary Court prior to the introduction of the new Ordinary
Court Rules procedures. The research found that only 5% of cases were resolved
through adjudication by a sheriff, but that 91% of all cases involved ancillary
procedures beyond the main essential stages. Sists featured in 49% of all cases,
written motions and callings on the procedure roll in 65% and debates in 17%. It is
important to recognise that ancillary procedures will impact on overall costs even
when they are carried out in the best interests of the client. In addition, one view
that emerged from the research elicited from interviews with sheriffs, solicitors and
court staff was that solicitors ultimately controlled the process of a defended
ordinary action through their ability to manipulate the rules.

28. Whether or not ancillary procedures are used due to the inexperience of the
solicitor or indeed are used for the client’s benefit, a client is generally unable to tell
whether or not s/he is obtaining the best advice for their needs from the best
source.  Last year, the Scottish Legal Aid Board reported that just under 15% of all
legal aid expenditure went to 20 firms of solicitors, out of approximately 1000 firms
who carry out legal aid work.  This sizeable volume carried out by such a small
number of firms leads to the speculation that the remaining firms who do carry out
legal aid work only do so sporadically.  At present, there is nothing to stop a firm
doing only a few legal aid cases every year, with the concern that one would have
over their ability to deal with certain issues.

                                                
6  Pilgrim’s Process? Defended Actions in the Sheriff’s Ordinary Court Sue Morris and Debbie Headrick, Legal Studies Research findings no. 3
The Scottish Office Research Unit 1995
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29. Clients have no way of knowing whether a solicitor is expert or even experienced in
a particular subject, although research carried out in the early 1990s7  indicated
that public satisfaction with legal services was high.  91% of those who had used
legal services in Scotland in 1991 were satisfied with the service they had received
and 85% said they would return to the same adviser in the event of another legal
problem. However, the research acknowledges that the survey should be

“regarded as measures of public perceptions of the provision of legal
services rather than a description of what actually exists on the ground”.

30. At present there is no measure that a client can apply to ascertain the level of
experience their solicitor may have in any given area. Even though the client may
be satisfied with the work carried out by their solicitor the client will generally be
unable to comment on whether the solicitor is always acting appropriately.

31. The Law Society of Scotland does publish a list of expert solicitors who specialise
in one particular area of law or another, however there are only 297 specialist
solicitors from a total of 8422 solicitors in Scotland.  The Law Society is unable to
offer the client assistance in ascertaining an ordinary solicitors’ level of
competence or even experience in a given area.  If the Scottish Legal Aid Board
were to publish a league table of the number of actions carried out by each firm in
a particular area of law then that could offer some guidance to a client in their
appointment of a lawyer. Although this would be no measure of the solicitor’s
efficiency or ability, it would at least provide the public with an indication as to that
firm’s experience in the particular area of law.

32. Given that the legal service provided can have a profound effect on an individual’s
life, it is important that there is transparency in respect of the quality of the service
provided.  At the very least, a potential client should be aware of how experienced
a solicitor is in a particular area, and their work should be assessed in a way that
inspires public confidence. There is a need to establish quality standards by which
a solicitor can be measured and assessed, particularly when this relates to legal
aid which is funded by public money.

VENUE & SERVICE DELIVERY

33. The basis of the adversarial court system should also be looked at. By its very
nature, the adversarial system does not allow for compromise, as each side
remains locked in its own dispute. This type of system prolongs justice.  Five years

                                                
7  Legal Services in Scotland: Consumer Survey 1992, Ann Miller and Sue Morris, Legal Studies Research Findings No. 1 (published 1994)
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ago, in his speech to the Law Society of Scotland, Lord Gill8 suggested that the
present adversarial system

“places the judge at the mercy of the system and of those who
administer it and practise within it”.

34. In its 1994 response to the policy and financial management review9 the Scottish
Legal Aid Board also questioned this mode of dealing with disputes, and whether it
was really relevant in every action in modern times.

“The Board questions whether the traditional Scottish adversarial legal
system is necessarily appropriate to every court process in the late 20th

century. The Board believes that consideration could be given to a more
inquisitorial approach in, for example, consistorial cases which could
have benefits in more effective service delivery by way of faster litigation
with less opportunity for procrastination by litigants wising to make
trouble of opponents or delay a decision against their interests”.

35. In addition, there is a need to look at whether a case should be in court at all, or
whether the dispute could be settled by alternative methods.  The SCC report10

found that:-

• over half of the clients interviewed would have preferred their case to
have been dealt with by mediation

• just under one quarter would have preferred arbitration

• just under 1 in every 12 would have preferred a full trial (sic) in court

• one in every 3 of those who went to court/tribunal would have
preferred mediation

• 3 in every 10 who were successful in court also wanted an alternative

36. Clients need a range of different methods to resolve disputes. Not only do they
want it, but projects such as the mediation project linked to the Edinburgh In Court
Adviser has shown how useful this type of dispute mechanism can be for all parties
concerned.

                                                
8  The case for a Civil Justice Review Lord Gill Journal of the Law Society of Scotland April 1995
9  The Scottish Legal Aid Board, response to the Scottish Office Policy and Financial Management Review July 1994
10 see 2
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37. Similarly, there is a need to look at the venues provided as a means of resolving
disputes.  The recent Scotsman report that legal aid will be extended to
employment tribunals is a welcome one.  However, this must be offset against the
proposals11 to increase the limits in respect of small claims, which do not of course
qualify for legal aid.  It is estimated that an increase in small claims to the highest
limit proposed of £5000 would ensure that 90% of the civil business going through
the Sheriff Court would not have the benefit of legal aid.  Even if the lowest
proposed increases of £1500 are applied then 76% of civil business would be
removed from legal aid.  Yet problems with small claims have been well
documented, both by ourselves and by Scottish Office research12.

38. Citizens Advice Scotland research into the views of Bureaux lay representatives13

has shown that only 4% of all advisers were prepared to appear in court on behalf
of a client. The research report showed that just under three-quarters of the lay
representatives had advised clients who did not wish to take their case to the small
claims court.  The lay representatives’ view of why the clients did not wish to
proceed was:-

• fear and nervousness of going to court

• lack of confidence in doing it themselves and lack of representation

• clients were ignorant of the rules and were worried about the costs of
losing

39. In our response to the most recent small claims consultation paper14, we
suggested the need for consumer and debt disputes to be taken out of the courts,
and put into a form of tribunal, along the lines of those operating in Australia or
America15.  It is our contention that by doing so, this would go some way to
reducing the intimidatory nature of such proceedings with a view to ensuring that
defenders are more likely to take advice and exercise their rights.  It would also
increase access to justice for individual pursuers who do not want to pursue their
claim due to fear of the court process.

40. The whole issue of how we resolve disputes, and the mechanisms we apply for
doing so cannot be separated from legal aid.  There is a need to look at more
flexible and appropriate methods for resolving disputes, as well as acknowledging

                                                
11  Proposals to increase jurisdiction limits in the Sheriff court (including privative jurisdiction limit) Scottish Courts Administration June 1998
12  Small Claims in the Sheriff court in Scotland: an assessment of the use and operation of the procedure Scottish Office Central Research
papers 1991
13  Lay Representation in Courts and tribunals The Evidence Of Citizens Advice Bureaux Lay Representatives in Scotland 1998
14  A consultation paper on proposed new rules for summary cause and small claims in the sheriff court Sheriff Court Rules Council 1998
15  Small Claims in Scotland – A Discussion Paper August 1990 Scottish Consumer Council
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that court-based resolutions are not always the best nor most cost-effective way of
doing so.

EXTENDING THE BASE

41. Citizens Advice Scotland have been involved with the development of a pilot
project with the Scottish Legal Aid Board for a number of years involving placing
solicitors in bureaux as a second tier resource for advisers.  Accordingly, we
welcome the recent announcement made by the Minister for Justice16 concerning
implementation of Part V of the 1986 Legal Aid (Scotland) Act.  However it should
be noted that this particular piece of legislation is extremely limited in scope, and
we would wish to see the Scottish Legal Aid Board having much more power to
fund non-solicitor agencies that provide legal advice.

42. At present, disputes are financed by legal aid only at their final stage, when the
costs are prohibitive and resolution can be lengthy and protracted.  Consideration
should be given to funding dispute resolution at an earlier stage, before solicitor
intervention is required.  In addition, clients can have a range of problems not all of
which require immediate legal resolution.  Investment at an earlier stage may
reduce the need for larger financial costs later on.

43. Most of the advice provided by the Citizens Advice Service has a legal content, yet
no funding is available from the Scottish Legal Aid Board.  By contrast, some of the
advice provided by legally-aided solicitors could be provided by Bureaux advisers.
By restricting funding to one set of providers, namely solicitors, no gauge is applied
to the depth of advice needed by a client, nor whether or not the advice could be
provided more appropriately elsewhere, such as an independent advice agency.
The legal aid system needs to look at broadening out of its base of providers, to
include the inadequately funded independent advice sector.

COMMUNITY LEGAL SERVICES

44. While a legal aid review cannot be separated from the process from which it
functions, any such review must take the role of community legal services (CLS)
into consideration.  While CLS cannot and should not be wholly about the
redistribution of legal aid, nevertheless it must play a part in its development.

                                                
16  Speech made by the Minister for Justice to the Scottish Legal Aid Board’s 50th anniversary conference on 10 October 2000
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45. Citizens Advice Scotland has been invited to attend the working group set up to
look at the development of CLS, and it is hoped that work will start on a blueprint
soon. We have already set out our view of CLS17 which includes a review of the
legal aid system.  We consider that a CLS for Scotland should at the very least:-

• provide a strategic overview of legal services

• set priorities at local level with community accountability and input

• refocus legal aid on areas of social welfare law which include
benefits, employment, housing, consumer issues

• recognise the benefits of preventative work and fund it

• build on what advice provision is already available – provide secure
core funding for existing services

• establish a multi-tiered system of referrals so that clients can achieve
the best and most appropriate outcome in terms of resolving all of
their problems

• develop niche advice agencies to offer specialist areas of advice in
social welfare matters

• develop innovative ways of delivering legal services such as:-

- public law library

- providing access to leaflets and information on the internet

- in court adviser projects and mediation projects

- look at ways of delivering DIY legal services and advice provision
through interactive video booths

• be free at the initial point of delivery

46. We would emphasise however that the development of community legal services,
and indeed a review of existing legal aid provision should not be confined to
redistribution of existing resources.  The current services provided by the legal
profession are clearly needed, and to merely redirect existing funds would only
create an unmet need elsewhere.  We do consider however that there is a need to

                                                
17Access to Justice Beyond the Year 2000 Citizen’s Advice Scotland’s response August 1998
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place the client at the heart of the system – to look at what is needed by an
individual to resolve their issues, rather than isolate individual problems and
provide a partial service.

CIVIL JUSTICE REVIEW

47. In addition to the brave new world of community legal services, we believe that
there remains a need for a civil justice review.  This view is supported by an
eminent member of the judiciary, Lord Gill18, who in his speech to the Law Society
of Scotland five years ago stated:-

“…the system of civil procedure is a contemporary relic of a vanished
age which is ill serving the litigant and

… that the familiar, piecemeal approach to reform, institutionalised in
rules committees, standing committees, advisory committees and the
like must give place to a comprehensive review of civil justice, with no
assumption in favour of the status quo, in which the public should have
a proper voice”.

48. A civil justice review was carried out in England and Wales between 1986 and
1988, and again by Lord Woolf in 1994.  No such review has taken place in
Scotland.

49. In addition, following the Woolf report in 1996, England and Wales established a
Civil Justice Council under section 6 of the Civil Procedure Act 1997.  On the
inaugural meeting of the Council held on 20 March 1998, Lord Woolf commented:-

“The civil justice council is the first body of its kind. Never before has a
body been set up, comprising of members with such a wide range of
interest in all parts of the civil justice system to advise the Lord
Chancellor on ensuring that the system is fair, accessible and efficient.
This presents an unprecedented opportunity to safeguard the future of
civil justice and ensure that it meets the needs of the public in the
twenty-first century”

50. The Council is required to:-

• Keep the civil justice system under review

                                                
18  see 8
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• Consider how to make the civil justice system more accessible, fair
and efficient

• Advise the Lord Chancellor and the judiciary on the development of
the civil justice system

• Refer proposals for changes in the civil justice system to the Lord
Chancellor and the Civil Procedure Rule Committee

• Make proposals for research

51. The Minister for Justice however, in his letter of 28 April 2000 to Citizens Advice
Scotland stated that the formal establishment of a Civil Justice Forum could not be
regarded as a priority.  Although the Law Society of Scotland have set up an
informal forum, this has not met once this year, has no formal remit nor any
Executive representation or input.  At the very least, a formal Civil Justice Council
for Scotland should be set up immediately, with its remit similar to that of the
English Council.

52. Scotland’s justice system is lagging behind England and Wales in terms of serving
the consumer.  The civil justice system in Scotland needs a fundamental
consultative review to ascertain how it can meet the needs of consumers, and not
merely the legal profession.  The public need to have confidence in the system,
and ensure that it is responsive to present day disputes using present day
methods.
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CONCLUSION

53. The Justice & Home Affairs Committee’s inquiry into legal aid allows an opportunity
to examine all of the problems that exist within the Scottish legal system.  Legal aid
is a crucial and very important part of the legal system, but cannot be looked at in
isolation from the other problems that affect it.  We consider that a fundamental
review is needed, that places the client and the client’s needs at the centre.
Accordingly, we would hope that the committee would see this first stage of their
inquiry as the first steps in a very long road that would look to provide Scotland
with a justice system equipped for the twenty-first century.

Susan McPhee
Head of Social Policy and Public Affairs
13 December 2000
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ELINOR NIVEN

1. I am writing to you about Legal Aid in Scotland. Why is it that non-EU nationals
are able to receive legal aid in cases they are pursuing? It must be costing the
taxpayer thousands of pounds every year.

2. I am involved in such a case at the moment. I married a Pakistani national in
1992, separated in 1995 and he is now taking me to court as his contact with our
son is disputed.

3. To cut a long story short, he is planning to come to this country as a student next
autumn and we have agreed on mediation to discuss contact. However he is in
receipt of legal aid, whereas I have to borrow money to pay my own solicitor. I
was turned down for legal aid, as my salary (£16770 pa) was deemed too high for
legal aid. My estranged husband is a Pakistani landowner: he inherited land on
the death of his father. He is in full time employment and if I remember correctly,
he has accommodation and some meals provided. He pays nothing towards our
son’s upkeep and barely keeps in contact with our son. Our son wants nothing to
do with him; hence the reason for the case as my estranged husband refuses to
believe this. As far as I know he has no intention of emigrating to this country.

4. I believe that non-EU nationals who pursue civil cases in the Scottish courts
should not be eligible for legal aid. This should free thousands of pounds for
issues that will directly help people of this country.

Elinor S. Niven
11 December 20000
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JOHN CARROLL & COMPANY

Client Confidentiality and Legal Aid Regulations:

1. We refer to the above and a matter that is now of increasing concern given the
introduction of the European Convention on Human Rights and the fact that the
Scottish Legal Aid Board is a functionary of the Executive.

2. The Board has adopted a well-advertised policy in relation to examination of legal
aid accounts. For our part, we ca only refer to criminal legal aid accounts since
we do not undertake civil legal aid work. The Board’s policy is allegedly to pay
closer attention to detail in the accounts but, in practice, this has involved an ever
intrusive search and enquiry by the Board that extends well into the confidential
relationships between solicitor and client.

3. As an example of the above, we recently corresponded with the Board in relation
to a demand that we provided a detailed file note in order that the Board itself
compare the advice that was given to our client at a meeting with the terms of a
letter that was sent out some time later. This was so that the Board could decide
whether it should pay for the letter. As a result of our correspondence, the Board
is no longer insisting upon disclosure of the file note but does address our
attention to Regulation 15 of the Advice & Assistance (Scotland) Regulations
1996. These are found under SI 1996, Number 2447. Regulation 15 states:-

4. “A solicitor who gives advice and assistance shall supply the Board with such
information as the Board may require for the purposes of performing its functions
under the Act, and shall not be precluded by reason of any privilege arising out of
the relationship between solicitor and client from disclosing such information to
the Board. “

5. The above is one of a number of Provisions that would allow the Board access to
information on a wide variety of areas of advice and assistance. This would
include actions where the Board itself was the subject of complaint and a solicitor
might feel constrained in the advice he gives to a client if he were to bear in mind
that the Board could trawl his file and take note at a later date.

6. It would appear to us that the Provisions concerning disclosure of information
might be “ultra vires”  of the enabling Act given the fact that a client is entitled to
meet and discuss matters with his solicitor on a confidential basis and the
solicitor is entitled to assume that that advise is not likely to be the subject of
examination of others.

7. Before coming into force of S35A(6) of the Legal Aid Scotland Act 1986we have
made similar representations and still have similar concerns.

8. The right of confidentiality is paramount in such circumstances and we wonder if
this is an area that should be examined by the Committee and/or Parliament
before the issue turns to another embarrassing cause celebre.



John Carroll
Solicitors
Glasgow
14 March 2000
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JOHN CARROLL & COMPANY

Legal Aid and Access to Justice – European Court of Human Rights

1. We should be grateful if you could bring to the attention of the Committee the fact
that the Scottish Legal Aid Board is of the opinion that the European Convention
on Human Rights is not part of the law of Scotland so far as it extends to any
application to the European Court of Human Rights.

2. In effect, the Scottish Legal Aid Board has “drawn a line in the sand” in human
rights matters that arise in this country6 and that would ultimately fall to be
determined by the European Court of Human Rights. It has to be appreciated that
a decision of the European Court of Human Rights has to be taken into account
by a court in this country. In addition, all public authorities must act in a manner
that is not incompatible with the Convention. The effect of this must be to make
public authorities subject to the judgements of the European Court of Human
Rights.

3. In our opinion, it must follow that the jurisdiction of the European Court of Human
Rights extends beyond the boundaries of France. If the Legal Aid Board’s
position is correct the position of the European Court of Human Rights would
become a nonsense. If the European Court of Human Rights sat in Edinburgh
then would it be the Legal Aid Board’s position that an application to the court
would not fall within the ambit of Scots Law and it would therefor be wrong for a
solicitor to advise and act under the Scottish Legal Aid System. Since it sits in
France, is the Board implying that applications to the European Court of Human
Rights might fall under French Law. The European Court is international and no
less Scottish that it is French, German or Swiss.

4. It is noted that your letter of 17th November agrees with the interpretation of the
law as pronounced by one of its solicitors. It would follow that if the Board is
incorrect and is standing in the way of persons seeking to vindicate their rights
before the European Court of Human Rights then the Justice and Home Affairs
Committee may be seen to be complicit in the approach and may itself be subject
to challenge by reference to the Convention. You say that the Board is the body
responsible for administering the rules but that cannot be right. The Board might
be responsible for administering the funds at its disposal but – the rules!?

John Carroll
Solicitors
Glasgow
15 December 2000
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PROFESSOR ALAN PATERSON

SUMMARY

1. Any inquiry which is looking at the provision of legal aid and advice, access
to justice, legal problems and the unmet need for legal services, needs to
stipulate the definitions of these concepts which are being adopted for the
purposes of the inquiry.

2. An inquiry into legal aid, its adequacy and how it should be reformed, needs
also to examine the purpose of legal aid as it is understood today and to
consider what the purpose of state funded legal services should be in the
future.

3. Given that the need for rationing and prioritisation is now widely accepted in
advanced legal aid jurisdictions, the inquiry might find it useful to look at the
methods of rationing that have been implemented hitherto in Scotland.

4. Similarly, the inquiry should consider the options available in Scotland for
prioritisation in the future in the areas of financial and legal eligibility, fees
and scope.

5. The major deficiency of legal aid in Scotland is the lack of a body charged
with thinking coherently, strategically and proactively as to the provision of
poverty legal services, including Community Legal Services, in the future.
Such a body would need to work closely with those responsible for the
Courts, Court procedures and Law Reform, since access to justice depends
on the combination of all of these factors, not simply on the availability or
otherwise of legal aid.

Introduction: Access to Justice and the Purpose of legal aid.

6. An inquiry into legal aid and its contribution to access to justice in Scotland
faces the immediate challenge that concepts such as ‘access to justice’ and
‘the unmet need for legal services’ or even the question as to what is a ‘legal
problem’ do not lend themselves to easy analysis. Indeed the prevailing
orthodoxy is probably that all of them are subjective in nature and are not
open to objective verification. On this view, the pursuit of ‘access to justice’ is
nearer to an unattainable ideal than a benchmark against which the current
provision of legal services can be measured.  Cappelletti and Garth1 provide
an idealist approach to these questions:

7. “The words ‘access to justice’ are admittedly not easily defined, but they
serve to focus on two basic purposes of the legal system - the system by

                                                                
1 Cappelletti and Garth (eds) Access to Justice: A World Survey ( Sijhoff and Noordhoff, Alphen aan den
Rijn, 1978 )



which people may vindicate their rights and/or resolve their disputes under
the auspices of the state. First, the system must be equally accessible to all,
and second, it must lead to results that are individually and socially just”.

8. But more pragmatist writers would argue that the aim of the system is to
produce ‘justice according to law’ rather than ‘justice’ per se. Secondly, that
in an era of finite resources, it is not just equal access, but how much access,
that matters. In 1950 80% of the Scottish population was eligible for civil legal
aid, judged on income grounds. It could thus be fairly argued that the purpose
of legal aid was to enable those of low or moderate income who had a
reasonable case to raise or defend an action without the handicap of
inadequate resources or a fear of having to pay crippling expense should
they lose. Equality of access really meant equality for all users of the system.
By 1995 the Scottish Office was arguing that this was a distortion and that the
purpose of civil legal aid was and had always been merely to “permit those of
insufficient means that same opportunity to pursue their rights as is available
to those of moderate rather than abundant means”. In short, that equality of
misery was all that legal aid sought to achieve. If someone of moderate
means could not afford to litigate, neither should those from the lower income
sector. This, almost perverse view of access to justice, stems from a modern
fear that it would be unfair for a publicly funded litigant to be put in a stronger
position than a privately paying litigant. A second challenge, therefore, which
confronts the inquiry, is to establish what it considers to be the purpose of
legal aid today.2

The unmet need for legal services

9. If ‘access to justice’ is problematic, so too is the notion of unmet need. It is
not a matter of estimating the incidence of legal problems in the community
and noting how many are not taken to a lawyer. First, because it is now
widely accepted that legal services will often be provided by non-lawyers.
Secondly, and more importantly, a statement that a particular problem is a
legal one is not a statement of fact but an assertion that of the available
options for dealing with the problem, resorting to the law and legal services is
the most appropriate. Similarly, to assert that one has a need for legal
services is not to make a statement of fact so much as to make a subjective
value judgement. Necessarily, such judgements are open to challenge. No
amount of fieldwork, therefore, could establish the “true” extent of the need for
legal services in Scotland.

How much legal aid should the state provide?

                                                                
2 Curiously, the cuts in financial eligibility in 1993 may have  undermined the “equality of misery”
approach by leaving the poorest in society able to litigate as easily as the richest but squeezing out
those of modest means either through the threat of substantial contributions or through the lowness of
the upper levels for income and capital in terms of eligibility. There is some evidence both from
Netherlands and  from the Nuffield Foundation Access to Justice survey of Scotland to suggest that
those with the lowest income do in fact use solicitors to a greater extent than those of moderate means.



10. How then can we resolve questions as to whether there are deficiencies in
the existing supply of legal services as a result of recent changes to legal aid
in Scotland? Here it might help to revert to the justification for the state to
provide legal services to its citizens.  Over the years scholars have put
forward a variety of arguments on this. Foremost amongst them is Griffiths
who concluded that the argument for state funded legal services is:

11. “ not that they are a form of wealth, not that they are good for people, not that
social change will result from distributing them, but rather that the just
operation of the legal system demands a more equal distribution of the use of
facilities collectively believed to be important to the realisation of legal
entitlements and protections”. 3

12. This, of course, is close to the answer that in an adversarial jurisdiction such
as Scotland, poverty legal services are necessary to provide ‘equal access
to justice’. However, as we saw earlier, such an argument fails to address the
question of limited resources. If ‘access to justice’ is seen as an ideal, clients
and legal services providers alike, will always want more resources. The
access argument provides administrators with little help in using a limited
budget. Yet in a world of finite resources some form of rationing is inevitable.4

13. The prevailing solution amongst contemporary thinkers to these problems of
definition and analysis relating to access to justice, unmet need, the nature of
legal problems and rationing legal aid is that identified by the Hughes Royal
Commission on Legal Services in Scotland,5 namely, stipulation.  As the
Hughes Commission recognised, the fact that tackling these problems
requires the making of value or policy judgements, does not mean that the
judgements cannot be defended on rational grounds.

14. The definitions and policy judgements that the Hughes Commission made in
this field make an excellent starting point:

Unmet Need

15. 2.9 Where a citizen finds a non-legal solution which satisfies him, we would
not be justified in claiming that he is deprived of legal services. That would
depend on his awareness of his legal rights. In assessing the need for legal
services we must therefore think in terms of two stages— firstly enabling the
client to identify and, if he judges it appropriate, to choose a legal solution;
and, secondly, enabling the client to pursue a chosen legal solution.

16. 2.10 Accordingly, when we speak of a need for legal services in our Report
we are speaking of a need for services—facilities, advice, assistance,
information or action—to enable a citizen with a problem to assert or protect

                                                                
3 Griffiths, “The Distribution of Legal Services in the Netherlands” (1977) 4 British Journal of Law and
Society 282-6.
4 See Paterson and Goriely eds, Resourcing Civil Justice ( Oxford University Press, 1996 ) at p.31.
5 Report of the Royal Commission on Legal Services in Scotland ( Cmnd 7846, HMSO ).



his rights in law by identifying and, if he so chooses, pursuing a legal solution,
that is a solution which involves a knowledge of rights and obligations or of
legal procedures. When we speak of 'unmet need' we are concerned about
instances where a citizen is unaware that he has a legal right, or where he
would prefer to assert or defend a right but fails to do so for want of legal
services of adequate quality or supply.

17. Hughes, it will be seen, starts from the client's perception of need. It has the
merit of avoiding paternalism and highlighting the citizen’s needs for
information and education with respect to legal services.  However, by not
looking at the interests of other stakeholders, and notably the Treasury, they
failed to tackle the problem of finite resources.

Prioritisation and rationing - the history

18. Of course, a form of rationing has existed from the outset of legal aid. This is
the financial and legal eligibility tests. These however, are mirrored
everywhere and rooted in the requirements of the European Human Rights
Convention. Yet for almost forty years from the inception of legal aid in its
modern format in 1950 overt discussion of rationing or prioritisation was kept
to a minimum. Legal aid was a demand led budget and justice was not seen
as a commodity which could or should be rationed.  This undoubtedly
enabled legal aid expenditure in Scotland, as in England, to rise
exponentially in the last twenty years, well in excess of GDP, inflation or
productivity.6 The Treasury was nevertheless concerned at these
developments. Legal aid continued to be seen as the “Cinderella of the
social services” and  the ever growing expenditure was perceived by civil
servants to be a problem.

19. In the sixties curbs were introduced in the fees for summary criminal legal aid
cases since cost-chasing by solicitors was suspected. In the seventies legal
aid was excluded from tribunals more on expense grounds than logic. Since
then successive governments have sought ways of curbing expenditure but
always in a tactical rather than a strategic way. The strong tendency has been
to rely on ad hoc interventions with a low political visibility.  e.g. failing to
uprate the financial eligibility limits or the level of civil legal aid fees with
inflation, or slipping in a change in the “claw-back” regulations around
Christmas time, rather than a coherent vision.  It was only in the 1990s that
the Government  began to signal overtly that the ever-rising  cost of legal aid
must be curbed and the existing resources targeted more to those whose
needs were greatest.7

20. The first major attack came in the 1993 cuts in eligibility. By reducing the
“free” limit for civil legal aid, reducing allowances and increasing the size of
contributions required of applicants, the cuts deterred individuals from

                                                                
6 See Paterson, Bates and Poustie, The Legal System of Scotland (4th edn) ( W.Green, 1999 ) at p.311 and
Stephen, Legal Aid Expenditure in Scotland ( The Law Society of Scotland, 1998 ).
7 See Paterson and Goriely eds, Resourcing Civil Justice ( Oxford University Press, 1996 ) at p.17.



pursuing or defending their actions.8 Symbolically, it appeared to mark a
move of civil legal aid from a citizenship right to a welfare benefit - without a
debate or discussion in Parliament or the wider world. It also highlighted the
vulnerability of the civil legal aid budget. Unlike England, nearly seventy
percent of net legal aid and advice expenditure in Scotland in recent years
has gone to criminal cases. If the Treasury is now intent on “capping” legal
aid expenditure, the risk must be that in a era of human rights the criminal
budget will be better protected than the civil budget. This would represent an
unthinking tactical stipulation or prioritisation of criminal cases over most civil
cases ( including domestic violence cases) which might, if unchecked have
led to the substantial erosion of civil legal aid in the next ten to fifteen years.

21. Whether influenced by this concern or by the ever rising unit cost per criminal
case or by the fact that legal aid and advice expenditure per capita on
criminal matters in Scotland in recent years has surpassed that of any other
jurisdiction in the world - and not by a small margin,9 the Government next
introduced fixed fees in summary criminal cases. Whilst the concerns which
precipitated this development were understandable and indeed, from some
perspectives potentially justifiable, it is not clear that the mechanism with
which it was implemented was the right one, as the current amendments to
take account of human rights concerns partially demonstrate. It is perhaps
unfortunate that research was not commissioned to monitor the impact of
fixed fees when they were introduced.

Prioritisation and rationing - which way forward?

22. Given this history, what are our options? First, financial eligibility. The
Scottish Legal Aid Board (SLAB) is commissioning research to assess the
current proportion of the population which is eligible on financial grounds for
legal aid. However the answer is unlikely to exceed 50% of the population,
and the proportion who are likely to accept an offer of legal aid is probably
considerably below this, because of the size of their assessed contribution.10

Indeed, the Lord Chancellor’s Department regards the current eligibility as at
the limits of acceptability. Nonetheless, even if a substantial uprating in
eligibility could be achieved there would always be those individuals whose
finances put them just beyond the upper limit of eligibility. The Legal Aid
Eligibility Review11 looked at this problem, yet lacked the courage to
implement the radical proposal of removing the upper eligibility limit for legal
aid. Curiously such a reform would not have been particularly expensive and
would have accorded much more closely to the ideal of ‘equal access to

                                                                
8 The refusal rate of applicants offered legal aid with a contribution rose sharply ( and understandably )
in the year after the cuts. Since then the refusal rate has remained relatively static.
9 See Goriely, Tata and Paterson, Expenditure on Criminal Legal Aid: Report of a Comparative Pilot
Study of Scotland, England and Wales and the Netherlands, Scottish Office Central Research Unit,
HMSO, 1997.
10 A further indication that having a contribution is a substantial disincentive to accepting an offer of
legal aid comes from the fact that even after the 1993 cuts only 20% of legally aided litigants have a
contribution.
11 Review of Financial Conditions for Legal Aid: Eligibility for Civil Legal Aid ( SOHHD, 1992).



justice’ for the population as a whole, than our current system. It appears to
have been rejected purely on policy grounds.

23. Secondly, legal eligibility. Although the recent SOHHD consultation paper on
civil legal aid12 questioned whether the “probable cause” test and the
“reasonableness” test both needed to be retained, the two tests perform
different functions. The available figures from SLAB show that refusal of legal
aid applications on these grounds varies as between different types of case -
an issue which might merit further scrutiny - but that the global figure has been
relatively constant in recent years and over a fifteen year period.

24. Thirdly, lawyer’s fees. With the exception of the introduction of fixed fees in
summary criminal cases, successive Governments have tended to leave fee
rates relatively untouched despite inflation over the years - particularly in civil
cases. This is a tack also adopted in the Netherlands. However, as those
Governments might well reply, the increase in the unit cost of civil and
criminal legal aid cases at a time when the level of fees and the volume of
cases have been have been reducing in real terms, offered little incentive for
them to raise fee levels.

25. Fourthly, scope. Hitherto, scope has been addressed in an ad hoc way.
Because the court system primarily provides remedies which are
individuated rather than collective in nature, it perhaps inevitable that legal
aid struggles to deal effectively with situations where a cause of action is
common to a large group of individuals ( e.g. a defective drug or motor car).
Companies and partnerships are also excluded from legal aid. This may well
cause hardship since current research in England is demonstrating that small
businesses – usually the self-employed or partners who have fallen out –
have a desperate need for legal aid when business failure looms.13  Again,
from the sixties onwards as more social welfare rights were created, the
Treasury and other Government Departments resisted the extension of the
scope of legal aid to cover representation before tribunals. The resistance
was not based on a strategic vision of where and how ‘access to justice’
should develop, so much as a tactical considerations - including cost. As the
Tribunal system has developed it has become clearer and clearer that this
exclusion is very difficult to defend logically. Many tribunals involve sums of
money which are greater than those typically dealt with in the summary cause
procedure - where legal aid is available. Moreover, some tribunals are every
bit as legalistic as courts. Recognition that this is the case and the human
rights implications of such recognition, appears to lie behind the extension of
ABWOR to certain  proceedings before employment tribunals from 15th

January 2001.

                                                                
12 Access to Justice beyond the Year 2000 ( SOHHD, 1998).
13 The catastrophic effect at a personal level of business failure for small businesses is set out in another
research project,  Whyley, Risky Business: the Personal and Financial Cost of Small Business Failure
(Policy Studies Institute, 1998 ).



26. Nevertheless, at present the overwhelming majority of civil legal aid goes on
family matters14 or reparation and the great bulk of advice and assistance
goes on family, criminal and reparation.  Although social welfare law15

expenditure has gradually increased in Scotland, as a proportion of advice
and assistance expenditure and in terms of expenditure per capita it lags
behind the position in England and Wales. Yet surveys of the incidence of
social or “justiciable problems” in the UK strongly suggest that these extend
far beyond family, criminal and reparation matters.16 In the face of this the
Legal Services Commission in England and Wales and its predecessor - the
Legal Aid Board have determined to prioritise expenditure in the social
welfare law area. Certainly the research conducted by the Scottish Legal Aid
Board in the 1990s17 strongly suggested that the market was failing to supply
social welfare law advice and assistance in many rural areas in Scotland.
This, of course, is one of the arguments for a Community Legal Service in
Scotland, although that development is also bolstered by the need to make
the scarce resources in the “access to justice” field work to their best
advantage.

Conclusion.

27. It will be seen that perhaps the biggest single problem in relation to the
pursuit of “access to justice” in Scotland is the lack of a central strategic
vision. The fault does not lie with SLAB since its founding legislation ( unlike
that of its English counterpart )  denied  it such a strategic or proactive role.
However, if we are to move in the direction of “joined up legal services” - an
effective Community Legal Service, with the available resources directed to
where they will be most effective, a coherent, strategic vision will be required,
and a body to exercise it. In other advanced jurisdictions this function is
performed by a Legal Services Commission.  Such a body would be
expected to play a proactive role, looking for areas of defective supply,
conducting user surveys (including advice-seeking behaviour)18 and assisting
with the conduct of local needs analysis.19

                                                                
14 This may change to some extent if the recently mooted “quickie divorce” reforms are implemented in
Scotland .
15 Covering employment, housing , debt, welfare benefit, immigration and mental welfare cases.
16  The largest and most recent survey was by Professor Hazel Genn and funded by the Nuffield
Foundation, [ H.Genn, (1999) Paths to Justice, Hart Publishing ]. It covered not only the incidence of
problems, but how individuals responded to them, which agencies and professionals they consulted ,
the outcomes which were achieved and the satisfaction levels with different parts of the justice system.
It has been influential in the development of Community Legal Services in England.  In conjunction with
Professor Alan Paterson,  Professor Genn has carried out the same project with the same questionnaire
and methodology in Scotland, also funded by the Nuffield Foundation. It is hoped that the preliminary
results from the survey will be available in February  2001.
17Paterson and Turner-Kerr, “Research Report on the Distribution of Supply of Legal Aid in Scotland (
SLAB, 1993 ) and  Paterson and Montgomery,  “Access to and Demand for Welfare Legal Services in
Rural Scotland”  ( Scottish Legal Aid Board, 1996).
18 The English Legal Services Commission plans to conduct regular surveys of “advice seeking
behaviour” based on Genn’s Paths to Justice research.
19  See Paterson and Montgomery (above) and  Pascoe Pleasance,  Report of the Legal Needs Project (
Legal Services Research Centre ( forthcoming ).



28. A Legal Services Commission for Scotland would strive for a partnership
between public and private resources as well as an appropriate mix of
salaried lawyers, private solicitors and lay advisers in the delivery of legal
services.20 Again a Legal Services Commission could look at lawyers’ fees
as well as the rather neglected topic in Scotland of quality assurance or value
for money from providers paid from public money.21 The LSC would seek to
develop a strategic vision on the prioritisation of expenditure. Perhaps
surprisingly, the Human Rights Convention would be of relatively little value
here. The flexibility in the interpretation of its provisions throughout the EU
helps to explain the dramatic variations between EU jurisdictions in terms of
expenditure per capita on legal aid.

29. Finally, a Legal Services Commission would have to work very closely with
the Government Departments responsible for the Courts, Dispute Resolution
and Law Reform. This is because the effective pursuit of ‘access to justice’
requires not only a strategic vision in relation to the provision of legal
services, but also of court procedures or court-annexed procedures22 as well
as the legal rights and entitlements of the public. Rises in legal aid
expenditure are more often caused by changes in legal entitlements or
procedures or in the level of court fees, than by lawyers responding to
economic incentives. As we may see in relation to divorce reform in the
future, changing procedures and entitlements may be a more effective way of
pursuing ‘access to justice’ than providing very substantial sums to assist in
the litigation of family disputes. Similarly, it could be argued that one
explanation for the high per capita expenditure on criminal legal aid in
Scotland is due to our criminal justice system and the uncodified nature of our
criminal law.    

Professor Alan Paterson
Strathclyde University
21 December 2000

                                                                
20 It is widely accepted amongst administrators, policymakers and academics in the jurisdictions with the
most developed legal aid systems globally, that the optimal way forward is to implement a “planned
mixed  model” of legal services provision. This entails a strategic vision and a varied mix of salaried,
private lawyer and lay adviser services depending on  area of law and geographic location.
21 A comparative survey of quality assurance initiatives in advanced jurisdictions around the
world in relation to the provision of legal aid is contained in Paterson and Sherr, “ Quality Legal
Services” pp.233-58 in Regan,  Paterson,  Goriely and Fleming (eds) The Transformation of Legal
Aid:  A Comparative Study. (   Oxford University Press,  1999).
22 Despite the need for strategic thinking in relation to court procedures, repeated requests for a civil
justice review in Scotland have been rejected in favour of piecemeal, ad hoc changes.
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GEORGESON & SON

As you will see from our address, we practice in a remote part of Scotland.

We would divide our comments into the civil and criminal spheres as follows:-

Criminal Legal Aid
1. We are the only Criminal Legal Aid Solicitors in this Sheriff Court area who have

registered under the Criminal Legal Aid Scheme.   The reason for this is quite
simply that the return for carrying out Criminal Legal Aid is so poor that you can
only carry out such work if you can obtain a great deal of it.

2. The reasons for this are that in order to maintain a criminal law practice then you
effectively require a dedicated Solicitor.   It is no longer possible to hope to make
a profit out of the business on a part-time basis (that is to say dividing your time
between Criminal Legal Aid and other types of legal work).

3. The regulations are now so strict, the paperwork so immense and complicated,
that it is no longer worth the effort.

4. It may be suggested that that is no bad thing, i.e. that only those who are experts
should be allowed to practice and no doubt that is an adequate response, for
those who live in a City where it is possible to make a living from Criminal Legal
Aid on that basis.   That is not so in the country.   There are four firms of Solicitors
here and the other three have “voted with their feet”.   As a result the whole
situation is most unbalanced and the court relies on solicitors coming from
Inverness to aid them in situations where we are not able to help.

5. At the present time there is one firm of solicitors in Inverness who have a
dedicated member of staff dealing with the Wick Court.   How long that somewhat
precarious situation can go on is not known.   It has only been in place for about
two months and how long that young Solicitor will be prepared to carry on as an
assistant driving 200 miles a day is an interesting question.

6. There is no incentive for younger members of the profession to practice criminal
Legal Aid Work.   Solicitors who are recently qualified (1-2 years PQE0 are able
to apply for well-paid jobs in other sectors of the profession.   Why should they be
expected to carry out Criminal Legal Aid work with long, stressful hours and not
be able to be paid commensurate with the work being done?   These comments
can also apply equally to Civil Legal Aid.

7. What we would like to emphasise is that access to a lawyer should not be so
difficult for a client.   There are many occasions when there are more than one
accused where we cannot act.   At the present time the system is working but it is
fragile and it will only require some illness or the resignation of a Solicitor for it to
break down.  The rewards are not there such that it can be certain that a Solicitor
will remain in the post.



Civil Legal Aid
8. In this area all of the local Solicitors carry out Civil Legal Aid to some extent.

One of the local firms has taken the view that Civil Legal Aid is a loss maker and
therefore they have effectively withdrawn but will still do the odd divorce for a well
established client.   Clearly if the Legal Aid Board attempt to impose any “quality”
standards on Civil Legal Aid as they have on Criminal Legal Aid then this firm of
solicitors will drop out.

9. We cannot speak for the other two firms of solicitors locally but we know
ourselves from the experience of the Criminal Legal Aid system that the alleged
“quality” standard while easy for a firm like ours who already has Investors in
People standard is basically a paper pushing exercise.

10. The result is that those firms who are not geared up to deal with that will not think
it worthwhile and will withdraw.   We ourselves will think carefully about it.   We
still consider that there is some profit in it providing the work is done by a junior
member of staff but it will not take much for the scales to be tipped.

11. Apart from the fundamentals of whether it is worthwhile to carry out such work
there is a serious issue as to eligibility.   Effectively, although we carry out the
necessary calculations, for advice and assistance, certainly for Civil Legal Aid
generally we are telling our clients that they effectively have to be unemployed to
get it.   If you have any kind of income at all then you will be paying a contribution
and some of the contributions that we have seen are outrageous.   For the
government to give low earning familities Family Tax Credit with one hand and
take it back in Legal Aid contributions with the other is surely indefensible.

12. We also have an issue with the Legal Aid Board about Interdicts against violent
and threatening behaviour.   The Legal Aid Board have “bounced” so many of
these that we are telling our clients that it is virtually pointless to make
application.

13. Since the Police are referring some of these people to us you will appreciate that
this advice is both unwelcome and very distressing.   Since it is a reality, we only
make application in exceptional circumstances now which no doubt produces the
result the Legal Aid Board wants, that is to say that they are now in a position to
say that they only refuse a certain percentage, but it masks a much deeper
problem.

14. At the recent Legal Aid Conference the delegates were all todl that the Legal Aid
Board is not their enemy.   We can comment however that a great deal of time
and effort is spent in correspondence with the Legal Aid Board, essentially going
over the minutiae of applications.   In some cases the correspondence has
revolved so often that the same points are repeatedly put forward by the Legal
Aid Board in questioning an application.   Copious amounts of correspondence
for each application further reduces the economic viability of carrying out Legal
Aid work.

15. Likewise, applications to defend an action for interdict are also habitually refused
by the Legal Aid Board, irrespective of the merits of the case and the likelihood of



success.   Accordingly clients without the personal funds to defend such an action
face a grave risk of being denied justice;  on occasion they must accept a
vexatious and unnecessary interdict being brought by for example a neighbour
following some dispute, and suffer the consequential nuisance and
inconvenience, simply due to being unable to defend the action and demonstrate
the true nature of the action to the court.

16. The writer would be delighted to give evidence to the Committee if required,
however, do bear in mind that it is over 250 miles from here to Edinburgh which
will effectively mean taking a loss of 2 days income and obvious expenses.

17. The Committee should never lose sight of the fact that whilst most of their
members will no doubt live close by to large communities they have to make
arrangements which suit all the population, not just those such as themselves.

D W Georgeson & Son
Solicitors
Wick
19 December 2000
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FEDERATION OF INFORMATION AND ADVICE CENTRES

Memorandum to the Justice and Home Affairs Committee on the Inquiry into
the Scottish Legal Aid System

Summary

1. This submission supports the vast majority of the submission made By Susan
McPhee on behalf of Citizens Advice Scotland, which we have read in advance.

2. However, FIAC would add that the demand for services from agencies in the not -
for - profit sector is far greater than the figures for CAS services alone would
suggest.

3. Additionally, FIAC would propose that consideration needs to be given to finding
ways to increase inclusion of a wider range of agencies in this and similar
enquiries, as this can provide a much broader perspective. This should include,
but not be limited to, financial considerations.

About FIAC

4. The Federation of Information and Advice Centres (FIAC) is the largest and
fastest growing network of advice agencies in the UK and in Scotland is second
onlt to the Citizens Advice Scotland (CAS) network.

5. Many of our member centres are similar to Citizen’s Advice Bureaux, in that they
provide a generalist advice service, but having grown from the communities in the
particular areas that they serve. These centres have a particularly local focus,
and prefer maintainence their local identity. As member centres of FIAC they
have the right to use the FIAC logo, but most eschew this in favour of their local
identity.

6. Other FIAC member centres are specialist organisations, providing advice on a
specific subject area such as money advice, or to a specific client group. Some
provide advice on a national basis, sometimes acting as a ‘second tier’ service
providing support through other front line agencies.  An example of this would be
the Scottish Low Pay Unit. Others work in a specific locality, but advice is an
integral and essential part of a more specifically targeted service. An example of
this would be the Dundee Drugs and Aids project.

7. Importantly, FIAC has a presence in some geographical areas (e.g. Fife) where
there are no CABx, and vice versa.

8. Similarly, FIAC has member centres in certain areas where poverty and exclusion
are a particular problem.



The FIAC mission statement reads:

9. “FIAC exists because of a belief that people’s rights have no meaning without the
means to enforce them.

10. FIAC therefore aims to ensure that all people have access to free independent
advice of an appropriate quality to enable them to achieve their rights.

11. FIAC works towards this by developing and supporting its membership - a
network of local and national advice providers - who share this belief”.

12. Whilst most member centres of FIAC receive some form of public funding, FIAC
itself is not funded in the same way as CAS. We have few staff, and for the time
being only one part time representative working specifically in Scotland. This fact
limits our ability to provide detailed figures.  Those details, which we do hold, tend
to be for the UK as a whole. It would be possible to extract figures for Scotland,
but we do not have the staff to carry out the task at present.

13. Local funding considerations mean that levels of membership vary, but in general
FIAC membership in Scotland is in the range of 45-55 centres. Many of these
also supply outreach access points. Typically a generalist FIAC centre would be
likely to have an equivalent number of outreach points to a typical CAB. However,
since some of our second tier centres provide outreach at hundreds of places
throughout Scotland, meaningful comparisons are again impossible.

14. Additionally there are an unquantified number of independent advice centres
which are do not hold membership of either FIAC or CAS. Of course Local
Authorities also provide a great deal of advice and other services directly which
might be taken into consideration, by way of Welfare Rights and Trading
Standards Departments. Consequently, the figures quoted by CAS represent only
part of the demand placed upon advice centres in Scotland.  Even though there is
no mechanism at present whereby the actual total demand could currently be
calculated, a figure based on a multiple of that given by CAS in their submission
would not seem unreasonable.

15. Anecdotally, evidence from FIAC member centres is absolutely supportive of that
quoted by Susan McPhee. We would also rely on the supporting evidence she
quotes from other sources, and therefore will not duplicate them here.

16. FIAC would also therefore support the conclusions, which she reaches.

17. However, FIAC would suggest that the principles of inclusion imply that
consideration needs to be given to finding ways to increase inclusion of a wider
range of agencies in this and similar enquiries, as this can provide a much
broader perspective. This should include, but not be limited to, financial
considerations. FIAC will be happy to provide further evidence if it would be
helpful to the committee. Additionally, or alternatively, some individual member
centres may be able to provide useful information.



Neil Anderson
FIAC Representative, Scotland.
20 December 2000
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LA/13
THE SCOTTISH CONSUMER COUNCIL

1. The Scottish Consumer Council (SCC) was set up by government in 1975.
Our purpose is to promote the interests of Scottish consumers, with
particular regard to those people who experience disadvantage in society.
While producers of goods and services are usually well organised and
articulate when protecting their own interests, individual consumers very
often are not.  The people whose interest we represent are consumers of
all kinds: they may be patients, tenants, parents, solicitors’ clients, public
transport users, or simply shoppers in a supermarket.

2. Consumers benefit from efficient and effective services in the in the public
and private sector.  Service-providers benefit from discriminating
consumers.  A balanced partnership between the two is essential and the
SCC seeks to develop this partnership by:

•  Carrying out research into consumer issues and concerns;

•  Informing key policy and decision-makers about consumer concerns
and issues;

•  Influencing key policy and decision-making processes;

•  Informing and raising awareness among consumers.

3. The SCC is part of the National Consumer Council (NCC) and is
sponsored by the Department of Trade and Industry.  The SCC’s
Chairman and Council members are appointed by the Secretary of State
for Trade and Industry in consultation with the Secretary of State for
Scotland.  Future appointments will be in consultation with the First
Minister. The present Chairman is Graeme Millar.  Martyn Evans, the
SCC’s Director, leads the staff team.

CONSUMER TESTS
4. The SCC assesses the consumer perspective in any situation by analysing

the position of consumers against a set of consumer principles.
These are:

ACCESS
5. Can consumers actually get the goods or services they need or want?

CHOICE
6. Can consumers affect the way the goods and services are provided

through their own choice?

INFORMATION
7. Do consumers have the information they need, presented in the way they

want, to make informed choices?
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REDRESS
8. If something goes wrong, can it be put right?

SAFETY
9. Are standards as high as they can reasonably be?

FAIRNESS
10. Are consumers subject to arbitrary discrimination for reasons unconnected

with their characteristics as consumers?

REPRESENTATION
11. If consumers cannot affect what is provided through their own choices, are

there other effective means for their views to be represented?
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SUMMARY OF EVIDENCE
12. Legal aid is only one aspect of access to justice. While recent reforms to

the civil justice system are to be welcomed, these have been of a
piecemeal nature. There is a need for a full-scale review of the entire
Scottish civil justice system, like that carried out by Lord Woolf in England
and Wales, to ensure that it reflects the needs of those who use it.

13. In order to meet the unmet legal needs of consumers, the present system
of public funding for legal and advice services requires to be radically
restructured. This requires a shift from the present system, where legal aid
is concentrated in traditional areas of law dealt with by private practice
solicitors towards a client-led system, based on the needs of its users.

14. At present, there is no comprehensive system for receiving people with
civil justice problems, and helping them work out the best method of
resolution. There is no obvious starting point for people looking for the
most appropriate method of resolving their dispute, while there is also a
need for more effective referral systems among existing services.

15. A comprehensive integrated network of community legal services would
ensure that people are directed towards the most appropriate means of
resolving their dispute. The network would include advice agencies, law
centres, private solicitors, and other voluntary and statutory agencies.

16. There is a need for an overall national strategy, ‘joining-up’ advice
initiatives in different sectors, with planning and funding at a local level.
There should be an emphasis on partnership between local advice
providers, funders and users of the service.

17. The establishment of further in-court advice projects throughout Scotland
would be an integral part of a community legal services network.

18. It is essential that people have access to the most appropriate way of
resolving their disputes. Publicly funded mediation and other forms of
alternative forms of dispute resolution should be available as an alternative
to court action.

19. New ways of delivering services should be explored, such as using
information technology and telephone helplines.

20. In planning a strategy for community legal services, there is a need to
balance the needs of users with the costs of providing the service. It is
therefore essential that in any new system of publicly funded legal services
demand and supply are balanced in such a way that these unmet needs
are met so far as possible.
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Introduction
21. The purpose of the Scottish Consumer Council is to make all consumers in

Scotland matter. We do this by putting forward the consumer interest,
particularly that of disadvantaged groups in society, and by working with
those people who can make a difference to achieve beneficial change.

22. We very much welcome the committee’s inquiry into the issues of legal aid
and access to justice, as we have been calling for a review in this area for
many years. We are particularly concerned with ensuring that Scottish
consumers have access to justice. We formulate our policies in this area
by looking at the issues from the perspective of the users of legal and
advice services, rather than that of providers.

23. Our interest in this area is largely focused on the civil justice system,
rather than criminal justice. The Scottish Consumer Council has
considerable experience and knowledge in civil justice issues. We were,
for example, instrumental in establishing Money Advice Scotland, and the
Scottish Sheriff Court Users Group.

24. The Scottish Consumer Council jointly manages the in-court advice project
at Edinburgh sheriff court, together with Citizens’ Advice Scotland. We
also manage the Scottish Accessible Information Forum, set up to improve
the provision and accessibility of information to disabled people and
carers. This evidence accordingly addresses the issues from the
perspective of consumers with civil disputes.

25. Everyone is likely to become involved in some kind of dispute at some
time in their life. Scottish Consumer Council suggests that one in five of
the Scottish population had a serious civil dispute during the previous
three years.1

26. Such disputes can arise where, for example, an individual buys faulty
goods, or has a problem with a landlord or a neighbour. The law provides
a wide range of rights to protect people in such situations. However, these
rights are meaningless unless those who become involved in disputes
have access to appropriate and affordable ways of resolving them.

The need for a civil justice review
27. We do not believe that it is possible to discuss the provision of publicly

funded legal services without looking at the wider civil justice system in
Scotland. The provision of legal aid may allow access to legal services, but
this does not necessarily ensure access to justice. Although the cost of
legal services is one potential obstacle, there are many other
considerations which can have a bearing on whether consumers obtain
access to justice.

28. For example, anecdotal evidence suggests that many people are denied
access to the civil justice system through a lack of information and/or

                                                          
1 Civil Disputes in Scotland: A report of consumers’ experiences; Scottish Consumer Council,
1997
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advice as to their rights, and/or lack of representation. Our own research2

also suggests that most people perceive the legal system as too
complicated and intimidating, which may prevent them from pursuing their
disputes.

29. We have called consistently for some years for a wide-ranging review of
the way in which the Scottish civil justice system operates. Although in
recent years there have been many changes to the way civil justice is
administered, there has been no overall assessment of the way in which
the civil courts are organised and run, or whether changes to the existing
system are required.

30. There have in recent times been many reforms of individual aspects of the
civil justice system, such as the introduction of the small claims procedure,
new protections for debtors, and simplified divorce procedure. While these
changes are to be welcomed, they have been largely piecemeal. There is
a danger that paying detailed attention to such specific issues obscures
the need to review the entire structure of the system, and assess its
adequacy for the new and increased demands being placed upon it.

31. While a piecemeal approach to reform may improve aspects of the system
in the short term, it limits the extent of reform, as the changes made must
fit into the existing civil justice structure, ie. the court system. One
important consideration in reviewing the present system is the need for
increased recognition of the potential value of mechanisms for resolving
disputes outwith the traditional adversarial court system.

32. There is a pressing need for a full-scale review of the entire Scottish civil
justice system, to ensure that it reflects the needs of those who will use it
in the twenty-first century. We would like to see a review of the entire
system along the lines of that carried out by Lord Woolf in England and
Wales.

The legal aid system

33. In order to ensure that it meets the real needs of consumers, the present
system of public funding for legal and advice services requires to be
radically restructured. There is a need to move away from the current
system, where legal aid is administered largely in accordance with a
traditional “private client” model, towards an approach based on the needs
of those who use the civil justice system.

34. At present, the Scottish Legal Aid Board is constrained by its narrow remit
from developing a legal aid service which can really meet the needs of
Scottish consumers. Under the current system, legal aid funds are
concentrated in traditional areas of law (such as divorce, residence of/
contact with children, and personal injuries) dealt with by solicitors in
private practice.

                                                          
2 See note 1
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35. The present solicitor-led system has resulted in unmet legal need,
particularly in the area of ‘social welfare law’, which includes welfare
benefits, housing, consumer and employment issues. This has led to a
situation where many consumers rely heavily on non-solicitor advice
services and law centres for assistance with such matters. Such services
cannot presently be funded by legal aid, and the inadequate funding which
they presently rely on prevents them from fulfilling the need which exists.

36. The recent announcement by the Scottish Executive that legal aid is to be
made available for some employment tribunal cases is a welcome step in
the right direction. However, this will be administered solely through
solicitors under the existing system, and more radical changes are
required.

37. While people will, of course, still require help in the traditional areas of law,
legal aid funds require to be re-organised in a more efficient manner. A
radical shift is required towards a client-led approach, spending legal aid
funds more effectively by improving and developing alternative ways of
delivering services.

Community legal services

38. The need for change has been recognised by the present UK government,
which has pledged to provide community legal services to ensure that the
legal aid system met the needs and priorities of local communities. The
community legal service in England and Wales was launched in April
2000. The concept has, however, taken longer to develop in Scotland.

39. In 1998, the Scottish Office issued a consultation paper on proposals for
community legal services,3 which explored how legal aid funds could be
used more effectively to ensure greater access to justice. The Scottish
Executive recently established a Working Group on community legal
services, which is due to report by the end of 2001. We welcome this
development, but would point out the need to co-ordinate the timing of the
present inquiry with the programme of the Working Group.

Unmet legal needs
40. Before introducing major changes in order to meet peoples’ unmet legal

needs, it must be established what those needs are. It is therefore
necessary to obtain a clear picture of what people do to try to resolve
disputes, what outcome they want, and how they would prefer to deal with
it.

41. In 1997, we asked 500 Scottish adults who had been involved in a recent
civil dispute about their experiences and views of the present system.4

Their responses provide some indication as to their needs.
                                                          
3 Access to Justice- Beyond the Year 2000, Scottish Office, June 1998
4 See note 1
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42. We found that four out of five respondents sought help with their dispute.
Most went to a Citizens’ Advice bureau or a solicitor. However, only three
in twenty got help from the legal aid scheme. One in five did not go
anywhere for help. Those on very low incomes were less likely to seek
help, while one in ten said they did not know where to go for help.

43. While this research suggests some of the answers, larger scale research
on consumers’ needs in this area is required. The Consumers’ Association
recently carried out research into the needs of consumers in England and
Wales who have difficulty in accessing legal services.5 We would like to
see similar Scottish research to establish the extent to which the system
compares with the expectations of users, and how it could be improved.6

A national strategy for community legal services
44. The basis for community legal services in Scotland already exists in the

network of advice agencies, law centres, other statutory agencies and
private practice solicitors which are already committed to resolving
consumers’ problems.  However, it is widely recognised there are many
gaps in this network at present, both in geographical terms and in relation
to specific areas of legal services provision.7 These gaps must be
addressed to ensure that the foundation does not collapse under the
weight of any new system.

45. A strategic overview and planning of services is essential from the
beginning. If this is to be achieved, it will be necessary to find methods of
mapping and assessing the extent of needs for legal services locally, in
both urban and rural areas, and how best to meet those needs.

46. There is a need for an overall national strategy, which must encompass
advice strategies in all sectors, in order to be truly effective. There is
currently a danger that ‘community legal services’ will be viewed as a
stand-alone concept, and dealt with in isolation from other related
strategies. A number of related advice initiatives are currently being set up
separately in different sectors, rather than being treated as a whole.

47. For example, the UK Department of Trade and Industry, which has
responsibility for consumer affairs in Scotland, has recently launched an
initiative establishing ‘consumer support networks’ to promote joint working
between local agencies which provide consumer advice. At the same time,
Scottish Executive working groups are producing separate strategies for
housing debt advice, and for a national debtline for Scotland.

                                                          
5 The Community Legal Service: access for all?; Consumers’ Association, 2000
6 Note: current Nuffield Foundation research by Professor Hazel Genn and Professor Alan
Paterson on how people in Scotland deal with disputes, which is due to be launched in
summer 2001, is likely to provide useful data on these issues
7 See for example Access to Justice- Beyond the Year 2000, Scottish Office, June 1998
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48. At the local level, there must be partnership between the local funding
bodies, advice providers, and users of community legal services. There
are, however, many potential difficulties with such partnerships, as
relationships between bodies at a local level can be complex and
delicately balanced, given current budget restraints. These tensions must
be recognised when considering how community legal services will work in
practice.

What are community legal services?
49. As yet, there is no universally accepted definition of the term ‘community

legal services’, although some organisations have outlined their vision of
how these should operate.8 The aim of the Scottish Executive Working
Group is to produce a strategy for how such a system might work.

50. One potential starting point is the vision of a community legal service for
England and Wales proposed by the National Consumer Council in 1998:-

51. “A network of dispute resolution centres, with intake and referral teams at
the heart and imaginative use of information technology….. Close links
between a wide variety of local organisations that come under the
community legal service umbrella mean that eventually intake and referral
can be carried out in outlets all over the community….” 9

52. The present system presents a number of obstacles to be overcome in
realising this vision:-

53. there is currently no comprehensive system for receiving people with civil
justice problems, and helping them work out the best method of resolution.

54. there is a need for more effective referral systems among existing
services. For example, Scottish Office research found that many advice
agencies had difficulty in finding an appropriate solicitor to refer clients to
10

55. there is presently no obvious starting point for people looking for the most
appropriate method of resolving their dispute.

56. All of this suggests that there is a need for a more “joined up” approach. A
comprehensive integrated network of community legal services would
ensure that people are directed towards the most appropriate means of
resolving their dispute. This network would include advice agencies, law
centres, private solicitors, and other voluntary and statutory agencies.

                                                          
8 See for example ASLAN Manifesto For A Community Legal Service; Association of Scottish
Legal Advice Networks, 2000
9 A Community Legal Service -The First Steps: National Consumer Council, 1998

10 Referrals Between Advice Agencies And Solicitors; Carole Millar, Legal Studies Research
Findings No 21, Scottish Office Central Research Unit, 1999
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A ‘multi-door’ system
57. One way of achieving this would be to follow the American ‘multi-door’

approach towards dispute resolution. In Cambridge, Massachusetts, for
example, cases arriving at the multi-door courthouse are ‘screened’ on
intake, and directed to the most appropriate type of dispute resolution
option available, including mediation, arbitration and a trial in court. 11

58. The ‘multi-door’ concept is a flexible one, which could be employed to
produce a variety of models. The first port of call need not necessarily be a
court building, while the dispute resolution schemes to which cases are
referred need not be attached to a court, but might be elsewhere in the
community.

59. The central consideration in setting up any ‘multi-door’ scheme is to
ensure a ‘joined-up’ approach, establishing strong links and efficient and
effective referral systems between the various agencies providing legal
services in a community. Such a co-ordinated approach should ensure
that the most effective and efficient use is made of the resources most
appropriate to each legal problem.

60. An effective intake and referral system would be at the heart of the
scheme, providing those with a dispute with an obvious first point of
contact. Ensuring that this system is run by skilled and well-trained staff
with good diagnostic skills is central to the success of the whole scheme.

61. At this first stage, consumers should be able to access the advice and
information necessary to enable them to determine, understand and
articulate their legal position in relation to their dispute. Some people will
feel that such initial information and advice is all that they require,
equipping them to resolve their problem by themselves. Our research on
civil disputes found that 40% of those who did not seek help with their
dispute said they thought they could handle the legal side themselves.12

62. Having ascertained their legal position, those who require further help
should then be advised as to the various dispute resolution options
available. This should involve looking firstly at less formal methods, such
as complaints procedures, or trade codes of practice. If these are
unsuccessful, the consumer should be advised as to the availability and
nature of more formal mechanisms, including mediation as well as court
action.

63. Once a consumer has made a decision based on the advice and
information given, they should be referred towards the most appropriate
local agency for resolution of their dispute. This will require a co-ordinated
network of affordable, good quality services to provide further help beyond
the intake and referral stage.

                                                          
11 See Multi Option Justice at the Middlesex Multi-Door Courthouse; Barbara Epstein
Stedman, in Achieving Civil Justice: Appropriate Dispute Resolution for the 1990s, published
by Legal Action Group, 1996
12 See note 1
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In- court advice projects
64. The establishment of in-court advice projects throughout Scotland is

essential in setting up a community legal services network. The pilot
project at Edinburgh Sheriff Court, jointly managed by the Scottish
Consumer Council and Citizens’ Advice Scotland has been running since
1997, and is currently funded by the Scottish Executive. The project
provides advice and information to unassisted parties involved in small
claims, summary cause and eviction cases, and time to pay applications
under the Debtors (Scotland) Act.

65. Scottish Executive research on the project’s first year13 found that it
promoted a level playing field in court room, and was endorsed by clients.
The project filled a gap in the civil justice system by offering services few
other agencies were providing. It also contributed to the civil justice system
by forging links between agencies, which is vital to any community legal
service network.

66. The research found that 78% of all clients, including 93% of defenders,
faced legally represented parties, and had received no advice prior to
consulting the in-court adviser. These figures illustrate the effectiveness of
the project in increasing access to justice for many people who would not
otherwise have obtained the advice they needed to help them with their
court case.

Mediation
67. It is essential that people have access to the most appropriate way of

resolving their disputes. At present, the civil justice system is geared
towards resolving disputes through court action. However, such an
adversarial approach may not always be the best way to resolve every
dispute.

68. Adversarial dispute resolution serves to highlight the conflict between the
parties involved. Taking a dispute to court can also be costly and slow.
Moreover, those who decide to take a case to court by themselves, usually
under the small claims procedure, often find this to be an intimidating and
stressful experience. Research has shown that the procedure is not
operating as informally as was originally intended, placing party litigants at
a disadvantage against those who are legally represented.14

69. A growing awareness of the disadvantages of the court system has led in
recent years to increased interest in alternative means of resolving
disputes. The most common form of alternative dispute resolution is

                                                          
13 Supporting Court Users: The Pilot In-Court Advice Project at Edinburgh Sheriff Court;
Elaine Samuel: Legal Studies Research Findings No 22, Scottish Office Central Research
Unit, 1999
14 See for example:  Report of a Study to Investigate the Attitudes of Advisers to the Small
Claim Procedure in Scotland, Scottish Consumer Council, 1989; Small Claims in the Sheriff
Court in Scotland- an assessment of the use and operation of the procedure, Scottish Office
Central Research Unit, 1991
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mediation, where a neutral third party attempts to help the parties in
dispute to come to an agreement which is acceptable to both sides.

70. Research has shown that mediation is likely to lead to faster settlement of
a dispute than going to court.15  It is also more flexible than the courts, and
can take into account what the parties want to achieve, rather than
focusing on their strict legal rights.

71. It is important that, when deciding what is most appropriate in each
particular case, the kind of resolution that people want should be taken
into account. Our research found that over four in ten people with a
dispute would have preferred a different method of dispute resolution.16

72. While there are a considerable number of private mediators operating in
Scotland, they charge fees which are outwith the reach of most consumers
with low-value disputes. At present, legal aid is available for family
mediation, while community mediation schemes dealing with
neighbourhood disputes are publicly funded. However, there has to date
been little state support for other types of mediation in Scotland.

73. One successful mediation scheme currently funded by the Scottish
Executive has been running at Edinburgh sheriff court since 1998 as part
of the in-court advice project. The project deals with a wide range of low-
value civil disputes, including landlord-tenant and consumer cases. During
the year to March 2000, there were 16 mediations, of which 14 (89%) were
successful. During the same period, a further 23 disputes were resolved
by the mediation co-ordinator, while 11 were settled by the parties
themselves, without the need for a mediation hearing.17

74. It is important that people are encouraged to resolve their disputes as
early and as informally as possible. There is accordingly a need to ensure
that sufficient affordable and accessible mediation services are available
to meet the demand which this will create.

New ways of delivering legal services
75. Community legal services should also involve the use of innovative ways

of providing services, such as

•  Public law libraries

•  Using information technology- providing legal information on the
internet, advice by e-mail and internet kiosks

•  Increased use of telephone advice

                                                          
15 The Central London County Court Pilot Mediation Scheme Evaluation Report; Lord
Chancellor’s Department Research Series No 5/98

16 See note 1
17 Edinburgh Sheriff Court Advice Project Mediation End of Year Report April 1999-March
2000 (unpublished)
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76. While the internet provides one way forward, the telephone has even more
potential in the shorter term.  At present, 30% of Scottish households have
a computer, while fewer than half of these have internet access. However,
95% of households have a telephone.18 Recent UK research suggests that
while currently four out of five clients receive money advice face to face,
providers of telephone advice estimate that 70-80% of callers can be
helped without the need for face to face advice.19 Although telephone
advice will not suit everyone and may not always be appropriate, there is
clearly potential for its increased use.

77. Recent research by Money Advice Scotland found that only 28% of money
advice outlets provide an evening service to clients, while only 3% provide
any weekend service.20 One cost-effective way to increase access to
advice, particularly outside working hours, would be increased provision of
telephone advice. This has already be recognised by the Scottish
Executive, which has set up a working group to discuss the establishment
of a national debtline for Scotland.

Balancing needs and cost
78. In planning a strategy for community legal services, the fundamental

question which requires to be addressed is how to balance the needs of
users with the costs of providing the service. If advice and help at every
level of the service was available free to everyone, the demand would be
almost limitless. The only feasible way to limit this demand is to limit the
available supply in some way.

79. The present civil legal aid system is demand-led, yet the number of
applications for civil legal aid has fallen in recent years.21 One likely reason
for this is that the supply of legal aid is restricted in a number of ways.
Firstly, demand is dictated to a large extent by led by the types of work
currently undertaken by solicitors. Secondly, legal aid is only available to
those who are eligible on financial grounds. Even those who are financially
eligible may be required to pay a contribution, which may be prohibitive in
some cases. Finally, financial eligibility does not guarantee that legal aid
will be granted, as the test of probabilis causa litigandi (probable cause)
must also be satisfied.

80. It is clear that there remains significant unmet legal need, despite legal aid
being demand-led. It is therefore essential that in any new system of
publicly funded legal services demand and supply are balanced in such a
way that these unmet needs are met so far as possible.

                                                          
18 Scotland’s people- results from the 1999 Scottish Household Survey Volume 1 Annual
Report- System Three/MORI Scotland, published by the Scottish Executive, 2000
19 A National Infrastructure for Money Advice: Delivering a Comprehensive Independent
Money Advice Service; Money Advice Trust, 2000
20 Directory of Money Advice Services in Scotland Briefing Paper; Money Advice Scotland,
2000
21 Source: Scottish Legal Aid Board Annual Report 1998-9
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81. There is a clear need to re-organise existing publicly funded services to
make these more efficient. However, we would caution against Scotland
taking the approach followed in England and Wales, where the ‘community
legal service’ is effectively a straightforward redistribution of the existing
legal aid budget. While the money presently spent on legal aid could be re-
deployed in a more efficient manner, we consider that the need to improve
access to justice justifies the allocation of further resources to publicly
funded legal services.

82. It must also be borne in mind that an efficient and effective system of
community legal services would, in addition to increasing access to justice
for those with disputes, lead to savings in public money elsewhere. If, for
example, mediation services were available, this would reduce the
numbers of cases heard in court.  Providing more and better advice to
people at an earlier stage would also help prevent further problems
resulting from their disputes. The provision of money advice to a tenant in
rent arrears resulting in a workable repayment arrangement at an early
stage, for example, would avoid the further social and financial costs
involved in court action, eviction and subsequent homelessness.

16 January 2001
(previously submitted as a private paper on 21 December 2000)
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LA/14
THE LAW SOCIETY OF SCOTLAND

Introduction

1. The Law Society of Scotland welcomes the opportunity to respond to the Justice and
Home Affair Committee’s major inquiry on Legal Aid and Access to Justice.

2. The Society notes that the principal theme of the inquiry is an assessment of the
impact of recent changes in the legal aid system (both civil and criminal) and the likely
impact of possible and prospective changes on the contribution made by that system
to securing access to justice.

3. This Memorandum represents the Society’s first stage preliminary views – a more
substantive paper will be prepared for the assistance of the Committee.

The Historical Background

4. In the title on "Legal Aid" from "The Laws of Scotland: The Stair Memorial
Encyclopaedia" it is stated that legal aid "is society's response to the criticism that
there is a law for the rich and a law for the poor".  Since the 15th century the Scottish
legal system has provided a means whereby those who could not afford to pay for
legal representation by themselves were assisted.  In a constitutive act of the College
of Justice in 1532 the need for an advocate for the poor was recognised and by an Act
of Sederunt the court appointed two advocates to perform this task.

5. From the late 18th century a system of providing legal assistance to those in need
was formally established.  Legislation in the early 19th century underpinned a system
of legal aid to the middle of the 20th century.

6. The Cameron Committee which reported in 1946 proposed far reaching changes
which were enacted in the Legal Aid and Solicitors (Scotland) Act 1949.

7. The Legal Aid and Solicitors (Scotland) Act 1949 established not only a system of
legal aid for both civil and criminal cases (although only the provisions in relation to
civil legal aid were implemented in 1949) but also created the Law Society of
Scotland.  The long title to this Act stated the intention that legal aid and advice in
Scotland should be made more readily available for persons of small or moderate
means.

8. It is no coincidence that the objects of the Law Society as first enacted by the 1949
legislation and subsequently confirmed by the present Act, the Solicitors (Scotland)
Act 1980, are to include the promotion of-

• The interests of the solicitor profession in Scotland; and

• The interests of the public in relation to that profession.

9. The Royal Commission on Legal Services in Scotland (The Hughes Report, Cmnd
7846) reported in 1980 and recommended that the administration of legal aid should
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be placed in the hands of an independent authority.  In 1985 the Scottish Home and
Health Department issued a consultation paper on "Legal Aid in Scotland".  That
consultation resulted in the enactment of the Legal Aid (Scotland) Act 1986.  The Act
removed the administration of legal aid in Scotland from the Law Society of Scotland
and established the Scottish Legal Aid Board, an independent statutory body which
in terms of Section 1 of that Act has "the general function of securing that legal aid
and advice and assistance are available in accordance with this Act and of
administering the [Scottish Legal Aid] Fund."

What is Legal Aid?

10. Legal Aid is provided in three distinct forms:

• (A) Legal advice and assistance (including a special form of legal advice and
assistance known as “assistance by way of representation" [ABWOR]);

• (B) Civil legal aid;

• (C) Criminal legal aid;

11. (A) Legal Advice and Assistance - means oral or written advice provided to a client
by a solicitor or by counsel on the application of Scots law to the affairs of that client.
That advice may include, for example, settling a claim; preparing, and investigating
for, instituting, conducting or defending proceedings including the preparation for, but
not attendance at, Tribunals; making an agreement or other transaction; making a will
or obtaining further legal or other advice and assistance.

12. ABWOR (Civil/Criminal Aid means advice and assistance by way of representation)
which is given to a person by taking on his behalf any step in instituting, conducting
or defending a court action before any court or tribunal, or in connection with any
statutory inquiry.

13. (B) Civil Legal Aid - means representation by a solicitor (or counsel) in any court
proceedings before the following courts:-

• The House of Lords;
• The Court of Session;
• The Lands Valuation Appeal Court;
• Scottish Land Court;
• The Sheriff Court;
• The Restrictive Practices Court; (abolished under the Competition Act 1998)
• The Lands Tribunal;
• The Employment Appeal Tribunal;
• Or in any proceedings in the European Court of Justice on a reference under

Article 177 of the EEC Treaty;
• Judicial Committee of the Privy Council.

14. (C) Criminal Legal Aid - means representation by a solicitor (or counsel) in criminal
proceedings before:

• The High Court of Justiciary;
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• The Sheriff Court;
• The District Court;
• Judicial Committee of the Privy Council;
• Or in any reference in connection with such proceedings under Article 177 of the

EEC Treaty

TRIPARTITE CONSULTATION GROUP

15. The Tripartite Consultation Group has now been operating since 1997.  It was an
initiative which came out of the discussions surrounding the Crime and Punishment
White Paper and the Crime and Punishment (Scotland) Act 1997.

16. It comprises the Scottish Legal Aid Board, the Scottish Executive and the Law Society
of Scotland and has been engaged in developing an ongoing dialogue between the
three bodies involved in legal aid matters in Scotland in a very fruitful and co-operative
way.  A large number of items have been considered by the Tripartite Consultation
Group including:-

• Civil legal aid matters;
• The operation of the Public Defence Solicitors’ Office;
• The Code of Practice for criminal legal assistance; and
• The fixed payment regime.

17. It operates as a forum for discussion about these and other matters and has been
responsible for conducting and monitoring research into fixed payments and their
impact on the legal aid system.

18. The Tripartite Group is a useful grouping and the Society supports it in its work. The
Tripartite Group has shown its value.  It has enabled discussion about issues such as
rural cases and complex or exceptional cases to be conducted in a manner which is
consistent with the interests of justice and at the same time open and frank.

PROPOSAL FOR A COMMUNITY LEGAL SERVICE

19. The Society has been invited to become a member of the Community Legal Services
Working Group established by the Executive.  The first meeting of that Group was
held on 8th December.  It would be inappropriate to comment on CLS until the
Working Group has concluded its deliberations.

CRIMINAL LEGAL AID

20. Financial eligibility is not a serious issue in relation to criminal legal aid.  However, the
Society would like to draw to the Committee’s attention the following issues in relation
to criminal legal aid.

21. The Law Society of Scotland has over the past few years identified from its special
perspective on the criminal legal aid system many of the issues which require to be
addressed in order to ensure improved efficiency, economy and effectiveness, whilst
securing that legal aid is available to those who need it in a manner which is
consistent with the interests of justice.
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22. In January 1994 the Society responded to the previous Government's consultation on
"Improving the Delivery of Justice in Scotland: Criminal Legal Aid Review" by stating
that there are certain general principles with which any system of criminal legal aid
should comply.  The following represent the minimum bases for a just and effective
system:-

• Justice cannot be easily priced;
• Any system of criminal legal aid should promote the just and efficient working of

the criminal justice system;
• Any system of criminal legal aid should comply with the United Kingdom's

international obligations;
• Any system of criminal legal aid should not, by way of technicality or

administrative difficulties, interfere with the interests of justice; and
• It is a legitimate aim of Government to seek to obtain value for money in the

provision of legal aid.

23. The 1990s was a decade of considerable discussion about and change in the area
of legal aid.  In addition to the consultation paper referred to, there were a number of
other proposals including the White Paper “Improving the Delivery of Justice in
Scotland: Firm and Fair” and the June 1996 White Paper “Crime and Punishment”.
This White Paper was followed by legislation: The Crime and Punishment (Scotland)
Act 1997 which established the Criminal Legal Assistance Register, provided the
statutory authority for fixed payments, the SLAB Code of Practice and the Public
Defence Solicitors’ Office pilot.

FINANCIAL ELIGIBILITY FOR CIVIL LEGAL AID

24. One of the single most significant factors in denying access to justice in the Courts on
the part of the people of Scotland are the eligibility difficulties in relation to civil legal
aid which either exclude applicants from civil legal aid altogether or in making it
available to them only at a cost, by way of contribution, which they cannot reasonably
be expected to afford.

25. Both advice and assistance and full civil legal aid work on the principle that if a
person’s income is below a certain amount then legal aid is provided free of charge;
if a person’s income is above a certain amount then he or she is financially ineligible
for legal aid and if the financial circumstances lie between these two extremes then
legal aid is available only on payment of a contribution towards the cost.

26. The contribution system in relation to legal advice and assistance works on an instant
assessment basis calculated on the applicant’s income in the week immediately prior
to consulting a solicitor.  Single persons with a net income (after deduction of tax and
national insurance but subject to no other deductions which are simply not provided
for under the advice and assistance scheme) of less than £76 per week are entitled
to free legal advice and assistance.  Those with a net take-home pay of more than
£180 are excluded from the scheme.  Those between these two extremes are entitled
to advice and assistance subject to contributions varying between £7 and £104.
Persons married or cohabiting and/or with other dependents are subject to fixed
deductions in relation to each dependent (but also to aggregation of their income with
that of their partner) but after the arithmetical calculation is then worked through the
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same contribution tariff applies on the net figure produced.

27. Certain benefits operate as “passported” benefits for the purpose of the advice and
assistance scheme.  When one turns to the question of financial eligibility for civil legal
aid it is significant to note that receipt of Working Families Tax Credit automatically
entitled an applicant to free legal advice and assistance.  We will expand on the
matter below but at this stage it is significant to note that Working Families Tax Credit
is not a passported benefit for civil legal aid and indeed in terms of the Legal Aid
Regulations is counted as income to be taken into account when calculating an
applicant’s ability to pay a civil legal aid contribution.

28. Finally, in the area of advice and assistance eligibility it should be noted that all of the
above applies only to income eligibility.  In addition, to have a qualifying income to be
eligible for advice and assistance an applicant must have less than £1,000 of capital,
the possession of which amount simply dis-entitles an applicant to advice and
assistance in its entirety and although there are some small allowances made in
relation to each dependent in practical terms a person, even with a large number of
dependents, with more than £2,000 of capital, is likely to be wholly excluded from the
advice and assistance scheme.

29. Civil legal aid eligibility operated on a wholly different financial basis.  In making an
application to the Legal Aid Board for civil legal aid, an applicant must complete a full
financial questionnaire listing all sources of income.  In relation to civil legal aid there
remain passported benefits entitling one to free legal aid, but these are restricted
simply to Income Support and Income Bases Jobseeker’s Allowance.

30. The practical effect of this is that applicants of very limited means are either unable
to qualify for civil legal aid, or do so only at a level of contribution which is beyond their
means.

31. Examples will be made available to the Committee to show the effect of the eligibility
issue.

THE NEED FOR A CIVIL JUSTICE REVIEW

32. The Royal Commission on Legal Services in Scotland (the Hughes Commission)
reporting in 1980 made two recommendations concerning reviews of the civil justice
system.  At recommendation 14.1 it recommended that a Committee should be
appointed by the secretary of state “to review the structures, jurisdiction and
procedures of the civil courts in Scotland”; and at recommendation 14.2 that a
“separate review of the working methods of both the civil and the criminal courts
should be carried out”.  These reviews have not taken place.  In England and Wales,
the Benson Commission recommendation led to the creation of the civil justice review
in February 1985, which reported in June 1988.  Many of its recommendations were
enacted in the Courts and Legal Services Act 1990, including changes to the
allocation of court business between the High Court and the County Courts, provision
for lay representation in small claims cases, improvements to the administration order
procedures for debtors and changes to the rules about which goods could be seized
to pay debts.
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33. That there is a need for reform in Scotland few would gainsay.  Lord Gill speaking at
the Law Society of Scotland Annual Conference in 1995 stated:-

34. “Our system of civil procedure is a contemporary relic of a vanished age which is ill
serving the litigant and the familiar, piecemeal approach to reform institutionalised in
rules committees, standing committees, advisory committees and the like must give
place to a comprehensive review of civil justice with no assumption in favour of the
status quo in which the public should have a proper voice.”

35. Lord Hardie, the then Lord Advocate, made an eloquent argument for a thorough
review (without actually calling for one) when he addressed the Franco-British
Lawyers Annual General Meeting and Colloquium in Inverness in September 1997.
Lord Hardie spoke about the funding of a civil justice system; the use of arbitration
and alternative dispute resolution; the role of the courts and their funding; the funding
of litigants and the cost of legal services.

36. The Society has frequently called for improved procedures and judicial specialisation,
especially in areas such as environment law and mental health law.

37. Many other bodies have called for a civil justice review including the Scottish
Consumer Council, the Standing Conference on Justice and the Law Society of
Scotland.

38. In the Society’s view, changes to the legal aid system will only be effective in
improving access to justice if they are accompanied by a wide-ranging reform of the
Civil Justice System.

Mrs Anne Keenan
Deputy Director
21 December 2000



LA/15
SCOTTISH SHERIFF COURT USERS GROUP

Introduction

1. The Scottish Sheriff Court Users Group welcomes this opportunity to
highlight our particular concerns relating to the provision of legal aid and
the impact this has on access to justice.

2. The Scottish Sheriff Court Users Group was set up on the initiative of the
Scottish Consumer Council to ensure that the needs of ordinary litigants
involved in civil cases are taken into account by those providing services in
the sheriff courts. Group members are actively involved in advising and/or
representing individuals in court, particularly in small claims, eviction cases
and time to pay applications under the Debtors (Scotland) Act.

3. Group membership includes national organisations such as Citizens
Advice Scotland, Money Advice Scotland and the Scottish Consumer
Council and individual CABx, trading standards departments and
independent advice centres.

4. The Group aims to reflect the experience of ordinary litigants and use
these common experiences for the long term benefit of court users,
particularly those who are disadvantaged and have little experience of the
courts.

5. The Group encourages the advice sector to develop services relating to
the sheriff courts by providing advice and support to those who already
offer these services and those who wish to establish them.

6. The ultimate aim of the Group is to empower the public to appear in the
sheriff courts and argue their own case from a position of strength and
security in a less intimidating and adversarial manner than at present.

7. Legal aid money could be used to ensure greater access to the sheriff
courts if funding were given to different methods of resolving disputes,
such as mediation and ADR, or debt and small claims tribunals.

8. The broader issue of dispute resolution and reform of the adversarial
sheriff court system is central to the debate on the most appropriate
manner of distributing civil legal aid.

Legal aid and small claims

9. The Scottish Sheriff Court Users Group welcomes the provisions made by
the Scottish Executive to enable applications for legal aid in pursuing a
claim through an employment tribunal.
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10. It is clear that the introduction of this process was spurred by the
incorporation of the European Convention on Human Rights into Scots
law. The Human Rights Act provides for fair hearings by public bodies,
including a right to legal aid if such a fair hearing would otherwise be
jeopardised.

11. The provision of legal aid funds for this reason is a positive move.
Individuals should not be prevented from seeking legal redress because of
a lack of financial power. However, there are areas of the court system
where individuals are financially excluded.

12. Under the present system the Sheriff Court Users Group believe that the
unavailability of legal aid in small claims actions, above basic advice and
assistance excludes some sections of society from accessing the small
claims court, and thus closes off what is in some cases the only avenue for
resolving a dispute

13. A great many consumer disputes are resolved informally by the consumer,
either by his/her own direct action, or with the aid of a solicitor, Citizens
Advice Bureau or other advice agency. In some cases, however, the
matter cannot be settled amicably and the consumer is left with no
alternative but to take the other party to court.

14. Such cases are generally dealt with under the small claims procedure. As
legal aid is not available for such actions (beyond limited advice and
assistance) the cost of raising these actions must be borne by the
consumer his/herself. In order to initiate proceedings a fee of £36 must be
paid to the court, where the claim is for £50 or more, or £6 where the claim
is for under £50. These fees are mandatory, with no provision for
exemption or remission for those on low incomes.

15. This has led to a situation where some people simply cannot afford to have
their dispute resolved through the courts. The standard weekly rate of
income support or income based jobseekers allowance for a single person
aged 25 or over is £52.20 (£41.50 for those aged 18 to 24). The present
fees are therefore outwith the reach of those on basic benefits if they
intend to raise an action for over £50 (the vast majority of small claims
brought fall into this category).

16. The current fees structure has therefore resulted in a situation where those
with a reasonably healthy income can afford to go to court to obtain
redress for faulty goods or services, while those without the financial
means are stuck with a problem they cannot afford to resolve.

17. For many people the cost of bringing a small claims case to court is
disproportionate to the amount of money that they are seeking. This is
particularly true for those claiming less that £200, where even if they are
successful, they cannot usually recover court expenses, including the court
fees already paid.
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18. When proposals to raise the jurisdiction limit in small claims from £750 to
£1500 are implemented this situation is likely to affect even more
consumers. Those who currently have grounds to make a claim for
between £750 and £1500 can raise a claim under the summary cause
procedure. Those on a low income can apply for legal aid in these
proceedings. If the jurisdiction limits are increased this will no longer be the
case and these people will also face financial difficulties in bringing a
claim.

19. The Group believes that the poorer sections of society are effectively being
denied access to justice in this area. This does not sit easily with
government policies of access to justice and social inclusion.

20. The logic which dictated the provision of legal aid for employment tribunals
is also the logic that should dictate that legal aid should also be available
for individuals who have a grievance that they feel needs to be resolved
through the small claims procedure, but cannot afford to raise an action
under the current system.

21. The Group also believes that if legal aid were provided for small claims
procedures there should be no provision for claw back in successful
actions.

22. The Sheriff Court Users Group believes that the Scottish Legal Aid system
needs to be comprehensively reviewed and that this review must take
place within the broader concerns of access to justice and community legal
services. However, as an immediate measure we feel that the provision of
legal aid must be extended as outlined above to help the financially
excluded access the small claims court.

Neil McLeod
Policy and Development Officer
21 December 2000





















































LA/18
SCOTTISH EXECUTIVE

You wrote to Ian Allen on 9 November seeking written evidence from the Scottish
Executive to assist the Committee in its inquiry into legal aid.

I enclose two papers.  The first is a core briefing paper describing the operation of
the legal aid scheme, which has been agreed with the Scottish Legal Aid Board and
the Law Society of Scotland.  Our intention in submitting a joint paper was to provide
the Committee with the basic information about the system in a single, coherent
format;  and to allow the Executive, Society and Board respectively to focus their
own individual contributions on specific issues, without duplication.  I hope that this is
acceptable to the Committee.  If the Committee needs clarification of any of the
issues in the paper or wants information on points not covered there, we would be
happy to provide it.

The second paper is a short note from the Executive outlining recent developments
and current issues in legal aid.

Alisdair McIntosh
Justice Department
Access to Justice, Diligence & European Co-ordination Division
21 December 2000
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LA/18 CONTD
BACKGROUND

Introduction

1. Legal aid is intended to provide the means whereby individuals on low and
modest incomes can be given access to the legal system.  Legal advice and
assistance is available on any matter of Scots Law.  Legal aid is available for
both civil and criminal proceedings.  It covers the cost of assistance from, and
representation in court by, solicitors and advocates where this is required, as well
as any out of pocket expenses incurred by solicitors in providing these services.

2. Responsibility for policy matter on legal aid rests with the Scottish Executive.
This includes matters of eligibility, the proceedings for which legal aid is available
and the rates payable to solicitors and advocates.

3. The responsibility for the administration of the legal aid system in Scotland rests
entirely with the Scottish Legal Aid Board (the "Board") which is an independent
statutory body.  Ministers are expressly prohibited by statute - Section 3(5) of the
Legal Aid (Scotland) Act 1986 - from intervening in the Board's handling of
individual cases.

Administration of the legal aid system in Scotland

Background

4. Before 1987, the Law Society of Scotland had overall responsibility for the
administration of legal aid in Scotland.  Decisions on whether applicants for
assistance in civil cases were financially eligible or not were made by a
Government Department.  The courts had responsibility for considering criminal
legal aid applications.

5. On 1 April 1987, the Legal Aid (Scotland) Act 1986 came into force and the Board
was born.  This brought together the different responsibilities for legal aid into one
body to improve the efficiency and the effectiveness of the legal aid system in
Scotland.  Responsibility for dealing with applications for criminal legal aid in
solemn cases remains with the courts.  The courts also have a limited power to
grant criminal legal aid in a summary case where a person have been convicted
and is likely to receive their first custodial sentence.

The Board

6. The Board is a non-Departmental public body (NDPB) and acts independently
within the powers afforded to it by statute.  Its Management Statement and
Financial Memorandum are determined by the Scottish Executive after
consultation with the Board.  The Board must report each year to Scottish
Ministers and provide copies of accounts.  In turn, Scottish Ministers must place
the Board’s annual report and accounts before the Scottish Parliament so that it
may be satisfied that money has been properly spent.  The 1999/2000 Annual



2

Report was laid before the Scottish Parliament and the Westminster Parliament
as the 1999/2000 reporting year spanned pre- and post- devolution periods.

7. The Board currently consists of a chairman and 11 members.  At least 2
members must be members of the Faculty of Advocates; at least 2 members
must be members of the Law Society of Scotland and at least one other member
must have experience of the procedure and practice of the courts.

8. The functions of the Board under the Act are :-

• ensuring that legal aid and advice and assistance are available in accordance
with the Act

• administering the Legal Aid Fund.

9. To carry out these functions, the Board:-

• considers applications for civil and criminal legal aid and makes decisions on
whether to grant or refuse these

• examines accounts sent in by solicitors and advocates for legal aid work, and
pays them the appropriate amount for the work they have done

• collects expenses and contributions
• registers firms and solicitors under the Code of Practice in relation to criminal

legal assistance and monitors their ongoing compliance
• investigates and pursues abuse of legal aid
• advises Scottish Ministers on legal aid matters.
• manages the Legal Aid Fund.

Board staff

10. The Board currently employs around 280 staff.  These include staff who process
legal aid applications, and the payment of accounts.  Staff also work in the areas
of Information Technology, Human Resources, Audit and Compliance Policy and
Finance.

Funding

11. Payments (including outlays) are made out of the Legal Aid Fund to solicitors,
counsel in respect of civil legal aid, criminal legal aid, advice and assistance,
children's scheme, and contempt of court.  In addition, the salaries and running
costs of Public Defence Solicitors' Office (PDSO) are paid from the Fund.  These
payments are financed by contributions from assisted persons, recovery of
expenses,  any property recovered or preserved by the assisted person in the
proceedings and a grant from the Scottish Executive.  This grant is not cash
limited as it covers the shortfall between the payments made out of the Fund and
the "income" received from contributions/expenses/damages.  The cost of
running the administration of the Board is paid by a grant-in-aid from the Scottish
Executive, which is cash-limited.
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Working with the Scottish Executive

12. The Department has a good working relationship with the Board's Senior
Executive Team which includes, amongst others, the Chief Executive, the
Director of Legal Services and the Director of Finance.  The Board provides the
Department with advice on issues relating to legal aid, albeit responsibility for
legal aid policy rests with the Minister.   The Board also has a productive working
relationship with the Law Society of Scotland.

13. The Board is also a member of a Tripartite Group, with the other members being
the Justice Department and the Law Society of Scotland.  The Group meets
regularly to discuss a variety of legal aid issues and forms part of an ongoing
dialogue between the Board, the Department and the legal profession.  Topics
discussed by the Group cover issues such as the monitoring of the
implementation of the fixed payment scheme for summary criminal legal aid, the
Code of Practice in relation to summary criminal legal assistance and issues
surrounding the Public Defence Solicitors’ Office.

Public Defence Solicitors' Office (PDSO)

14. The PDSO opened in October 1998 as a five-year pilot scheme to compare the
provision of criminal legal aid by private solicitors with salaried solicitors
employed by the Board.  The PDSO offices are located in York Place in
Edinburgh.

15. In the early days of the pilot, clients were directed to the PDSO to ensure that the
public defence solicitors had a sufficient throughput of cases to make a fair and
valuable comparison with solicitors in private practice.  To ensure this was done
randomly, clients whose birthdays fell in specific months were referred to the
PDSO.

16. The power of direction was removed for cases with pleading diets after 1 July
2000.  The Edinburgh Bar Association was closely involved in discussions that
led to the removal of direction and to its replacement with an increased duty
scheme involvement for public defence solicitors for Edinburgh District and
Sheriff courts.  From July 2000, the public defence solicitors began to participate
in the Edinburgh Sheriff Court Duty Solicitor Scheme and to undertake a small
amount associated solemn business where the client chooses to instruct them.

17. If a person has been charged with a criminal offence and their case is to be heard
at one of Edinburgh's sheriff or district courts, then he can approach a public
defence solicitor.  Subject to the client being financially eligible, the public
defence solicitor will be able to offer advice and assistance, and/or prepare an
application for criminal legal aid and submit this to the Board.  If the Board grants
the client legal aid, the public defence solicitor will act for the client in accordance
with the normal rules of professional conduct - representing the client in court and
preparing the client's case in the appropriate manner.

18. The pilot scheme is being independently evaluated and the public defence
solicitors will be compared against private practice solicitors in terms of cost
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effectiveness, quality of service, client satisfaction, and contribution to the
efficiency of the wider criminal justice system.  An initial report will be made to the
Scottish Parliament in October 2001 (3 years into the pilot) and it will be for the
Scottish Parliament to decide whether the pilot is extended beyond a five-year
period.

Scottish Legal Aid Handbook

19. The Board publishes the Scottish Legal Aid Handbook which provides a
commentary and practical guide on each type of legal assistance.  The Handbook
also includes the legal aid legislation and Regulations.  It is updated annually to
take account of changes in legislation, Regulations or the Board’s guidance on
legal aid matters.

Types of Legal Aid

Advice and Assistance (A & A)

20. A & A enables persons of limited means to obtain advice from a solicitor, or
where appropriate, from counsel, on any matter of Scots Law.  Applicants can
raise questions relating to marriage, debts, employment, injury, wills, criminal
matters, and so on.  A solicitor will often provide advice and assistance to
ascertain if a client has a sufficiently strong case to apply for civil legal aid.  A & A
does not cover a solicitor representing his/her client in court or at a tribunal
(although see ABWOR below).

Application

21. An application for advice and assistance must be made to a solicitor.  The
applicant must provide his/her solicitor with information about his/her
income/capital and that of his/her spouse.  The solicitor undertakes a short
calculation and can then tell the applicant there and then if he/she is eligible.

Eligibility

22. An applicant in receipt of Income Support, income-based Jobseekers Allowance,
Working Family Tax Credit, Disabled Persons' Tax Credit and with disposable
capital of less than £1,000 will be eligible for advice and assistance without
payment of a contribution.

23. An applicant whose disposable income (in respect of the seven days up to and
including the date of application) does not exceed £76 and with disposable
capital of less than £1,000 will also be eligible for advice and assistance without
payment of a contribution.

24. Any applicant whose disposable income (in respect of the 7 days up to and
including the date of application) is between £76 and £180, and whose
disposable capital does not exceed £1,000 will be eligible for A & A subject to the
payment of a contribution.
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25. Any applicant whose disposable income (in respect of the 7 days up to and
including the date of application) exceeds £180 and/or whose disposable capital
exceeds £1,000 will be ineligible for A & A.

Contribution

26. Current contribution levels are on a sliding scale between £7 and £104.  Any
contribution due to be paid by the applicant is paid to the solicitor.  Solicitors
frequently complain that they face difficulties in ingathering contributions.
However, some solicitors may take a commercial decision not to press for the
contribution.

Payment of Fees and Outlays

27. In terms of Section 12 of the Legal Aid (Scotland) Act 1986, a solicitor must first
look to his client's contribution for payment of his account.  If this proves to be
insufficient, then the solicitor must look to any expenses received on behalf of his
client and then to any property recovered or preserved on behalf of his client.
Only if there is a shortfall from these sources can a solicitor submit an account for
payment to the Board.

28. Regulations provide that where the payment of the solicitor’s account out of
property recovered would cause the assisted person hardship or where the
solicitor is unable to obtain payment out of property recovered, then the Board
will pay the solicitor’s account.

Financial Level for grant of advice and assistance

29. A solicitor can make a grant of advice and assistance up to £80.  (In certain
special cases set out in regulations, this initial limit can be £150).  The solicitor is
required to intimate to the Board that he/she has made a grant of advice and
assistance.  In 1999/2000, there were 165,567 civil and 127,569 criminal advice
and assistance intimations made to the Board.

30. Any further expenditure requires the prior authorisation of the Board.  Further
expenditure will be granted only if justified by the circumstances of the case.  The
solicitor applies to the Board for "an increase in authorised expenditure".  In
1999/2000, there were 106,986 such applications for civil/criminal advice and
assistance.  In 1999/2000, 95,438 increases were granted by the Board and
8,733 refused.  Of the applications made/increases granted/ increases refused,
around 87% related to civil matters and 13% to criminal matters.  (The number of
grants and refusals do not equal the number of applications, since decisions on
applications received towards the end of one year may not be reached until the
following year.)

Assistance by Way of Representation (ABWOR)

31. ABWOR is a form of advice and assistance under the Legal Aid (Scotland) Act
1986.  ABWOR is provided by a solicitor or counsel in connection with any
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proceedings before a court, tribunal, or statutory inquiry.  ABWOR is only
available for matters prescribed in the Advice and Assistance (Assistance By
Way of Representation) (Scotland) Regulations 1997.

ABWOR - criminal matters

32. ABWOR allows a solicitor, in certain circumstances, to represent a client who is
not in custody on the matter at issue and intends to plead guilty or, having made
a not guilty plea, now intends to change that plea to guilty.  A solicitor can make
the grant if the applicant qualifies financially for advice and assistance and where
he is satisfied that the sentence is likely to result in the applicant losing their
liberty or livelihood, or if they cannot understand the proceedings or state their
own case.

ABWOR - civil matters

33. ABWOR is also available for a number of civil proceedings, for example, petitions
by a debtor for his own sequestration; proceedings arising from a failure by a
person to pay a fine or other sum or obey an order of the court; and proceedings
before the Immigration Appellate Authorities (which comprises adjudicators and
the Immigration Appeal Tribunal).

Grant of ABWOR

34. A solicitor can make a grant of ABWOR provided s/he is satisfied that the
individual is financially eligible for advice and assistance.  In one or two
instances, the solicitor requires the prior approval of the Board as a pre-condition
of the provision of ABWOR.  An example of this would be where approval to grant
ABWOR was being sought for a petition for the removal of a disqualification from
driving.  The Board would wish to be satisfied that it is reasonable in all the
circumstances that ABWOR is given.  Any request for authority would require to
address issues such as the loss of an employment opportunity for which a driving
license is required; absence of suitable alternative transport such as public
transport; would restoration of the driving license pose a danger to the public
(e.g. if alcohol played a part in the loss of the license).

35. Scottish Ministers have recently laid Regulations to make ABWOR available from
15 January 2001 for Employment Tribunals, subject to additional tests relating to
the ability of the applicant to understand the proceedings or the complexity of the
case.

36. Increases in “authorised expenditure” follow the same procedures as those
outlined under advice and assistance.

37. In 1999/2000, 23,686 intimations of grants of ABWOR by solicitors were made to
the Board.  A large majority (925) of these related to criminal matters.  There
were 12,547 applications for increases in “authorised expenditure” of which
11,676 were granted and 395 refused.  (The number of grants and refusals do
not equal number of applications, since decisions on applications received
towards the end of one year may not be reached until the following year.)
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Civil Legal Aid

38. If a person has a dispute or a claim, which can only be settled by court
proceedings, or if civil proceedings have been raised against them, civil legal aid
can help.  Civil legal aid is available in relation to civil proceedings in

• the Judicial Committee of the Privy Council, in references, appeals and
applications for special leave to appeal under paragraphs 10,12, and 13 (b) of
schedule 6 to the Scotland Act 1998;

• the House of Lords, in appeals from the court of session;
• the Court of Session;
• the Lands Valuation Appeal Court;
• the Scottish Land Court;
• the Sheriff Court,

and in relation to proceedings

• before any person to whom a case is referred in whole or in part by a court
mentioned above;

• in the Restrictive Practices Court; (with effect from March 2000, Schedule 12
of the Competition Act 1998 applied and RPC has been abolished.  We will
remove reference in due course)

• in the Lands Tribunal for Scotland;
• in the Employment Appeal Tribunal.

39. For the purposes of section 13 of the Act, proceedings in the European Court of
Justice on a reference, under Article 177 of the EEC Treaty, made by a court
mentioned in paragraph 34 above, are part of the proceedings in the court
making the reference.

40. Civil legal aid is not available for actions for defamation or verbal injury, election
petitions, simplified actions of divorce, small claims and certain proceedings
under the Debtors (Scotland) Act 1987 or for any proceeding before any courts or
tribunal not referred to above.

Applications

41. An application for civil legal aid must be made through a solicitor who will assist
in the completion of the application form.  The solicitor forwards the application
form and all relevant supporting documentary evidence to the Board.  On receipt
of the application, the Board requires to satisfy itself that the application meets
the 3 statutory tests of financial eligibility, probabilis causa (that the applicant has
a statable case), and reasonableness.  If these tests are met, then civil legal aid
is granted.  In most applications, the Board is required to inform the opponent in
the case that legal aid has been applied for.  The opponent has a right to make
objections to the applicant being given civil legal aid.

42. As required by the 1986 Act, the Board has established a procedure whereby
anyone whose application has been refused may apply to the Board for a review
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of the application.  The review application should be lodged within 15 days of the
refusal but the Board has discretion to accept "late" applications in special
circumstances.  A review will not be refused without it first being considered by
an independent practising solicitor who was not involved in the original decision
to refuse the application.

43. It is also open at any time to an applicant to submit a fresh legal aid application,
which addresses the reasons given for refusal to grant legal aid.

Financial eligibility

44. Civil legal aid is available without contribution to those who have disposable
income of less than £2,723 and disposable capital of less than £3,000.

45. Civil legal aid is available subject to a contribution to those who have disposable
income between £2,723 and £8,891 and disposable capital between £3,000 and
£8,560.

46. Civil legal aid is not available to anyone with disposable income in excess of
£8,891 and/or disposable capital in excess of £8,560.  The rules for calculating
disposable income/capital are set out in the Civil Legal Aid (Scotland)
Regulations 1996.

Property recovered or preserved

47. An assisted person is required to pay the Board any “net liability” due to the
taxpayer as a result of receiving legal aid.  The “net liability” is calculated as the
costs of legal aid less any expenses from the opponent.  These have to be paid
to the Board out of any money or property recovered.  If the assisted person
retains/recovers the house she or he is living in, the Board will not ask that the
house is sold but instead will take a standard security on it.  When the property is
eventually sold then the Board will be able to recoup the money due to the Fund.
There are some exceptions to these rules that are set out in the Civil Legal Aid
(Scotland) Regulations 1996.

48. In 1999/00, a total of £7m was recovered from expenses and £l.6m from property
recovered or preserved.  This was paid into the Fund.  However a total of £0.3m
was written-off as irrecoverable, for example where the individual being pursued
by the Board for expenses is on income support and there is little likelihood of
recovery

49. This information is contained within the booklet "Civil Legal Aid Information for
Applicants" which a solicitor must give to an applicant before the applicant signs
the declaration section of the civil legal aid application form.  The declaration
section contains a sentence "I confirm that I have been given a copy of the
booklet….".  A Board information leaflet entitled "What civil legal aid may cost
you" explains what a person might have to pay and why and urges people to talk
to their solicitor about what this means for them.  This is an aspect of civil legal
aid which causes difficulty especially for assisted persons who are sometimes
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unhappy at having to meet the costs of their solicitor from their “winnings” in a
case.

Contributions

50. Contributions towards civil legal aid are collected by the Board and are now
payable over 10,15 or 20 months, depending on amount.

Special Urgency

51. In emergencies, for instance threat of child abduction or domestic violence, a
solicitor may act immediately for his client, without waiting for the outcome of a
full civil legal aid application.  A substantial proportion of civil legal aid
applications arise through the special urgency provisions.  In 1999/2000, when
there were 23,106 full civil legal aid applications, the provisions were used 15640
times.

Consultation on civil legal aid

52. The UK Government published "Access to Justice Beyond the Year 2000" - a
consultation paper on civil legal aid in May 1998.  The key principles of the
Government's approach to civil legal assistance were described as:

53. Information: People in communities need information about the best way of
resolving the types of disputes and legal problems they experience and
information about the sources of help available.

54. Access: The methods of dispute resolution and sources of help to deal with legal
problems should be accessible to the communities they are meant to serve.
Public funding should be available to support access where a person would
otherwise be unable to afford it and within what the taxpayer can afford.

55. Reasonableness: Methods of dispute resolution should be proportionate to the
importance of the problem and courts should only be involved where it is
unavoidable.  Legal aid should not be used to escalate problems that could be
reasonably resolved without resorting to court.  The cost of legal aid should be
affordable.

56. Issues covered in the consultation paper  - community legal services; merits test
for legal aid; mediation and legal aid; means test, contributions and recovery;
alternatives to legal aid; value for money; and extension of new criminal legal
assistance arrangements to civil legal assistance.

57. The issue of community legal services of course goes much wider than simply
the provision of legal aid.  In September 2000 a series of meetings were held with
key players in the advice field such as CABx, SALC etc.  A Working Group has
been set up to decide how to move matters forward.  The members of the
Working Group are, Citizens Advice Scotland, the Commission for Racial
Equality, the Equal Opportunities Commission, the Disability Right Commission,
the Convention of Scottish Local Authorities, the Federation of Information and
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Advice Centres, the Law Society of Scotland, Money Advice Scotland, the
Scottish Association of Law Centres, the Scottish Consumer Council, the Scottish
Legal Aid Board, the Scottish Employment Rights Network and Shelter.

Criminal Legal Aid

General

58. Criminal legal aid essentially consists of legal representation in criminal
proceedings in the High Court and in the sheriff and district courts.  As well as
representation, criminal legal aid also includes all such assistance as is usually
given by a solicitor or counsel in the steps preliminary to or incidental to criminal
proceedings.

59. Criminal proceedings are classed as summary or solemn.  Summary proceedings
are the less serious e.g. most road traffic prosecutions, breach of the peace,
minor theft, and assault etc which are dealt with in the District Court or by the
sheriff sitting alone.  The maximum period of imprisonment available on
conviction for a summary offence is six months.  Solemn proceedings are the
most serious type of proceedings e.g. murder, culpable homicide, serious
assault, rape, fraud etc - and are dealt with in the sheriff court or the High Court
and may involve a jury trial.

Duty Solicitor Scheme

60. The Board is required to put in place administrative arrangements for duty
solicitors to be available, in each sheriff court district and district court district, at
all times throughout the year, when required, for certain purposes specified in the
regulations.  In general, these purposes relate to the automatic availability of
criminal legal aid in terms of section 22 of the Legal Aid (Scotland) Act 1986.

61. These arrangements take the form of "duty plans" which are made available to
court offices, police stations and other locations where the need to put an
accused person in touch with a solicitor may arise.  Each plan clearly shows the
period of duty assigned, the name and business address and business and home
telephone numbers of the duty solicitors, the procedure to be followed for
obtaining the services of an alternate duty solicitor, and the conditions applicable
to the plan.  Duty plans cover the period from 1 January to 31 December, and are
revised annually, although the duty plan for Glasgow sheriff and district courts
covers a three-year period.

62. The duties to be performed by the duty solicitor include the following -

• Attendance at any identification parade at which the services of the duty
solicitor are required.

• Attendance on any person, who has been taken into custody on a charge of
murder, attempted murder or culpable homicide.
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• Advising and acting for any person in custody whose case is being prosecuted
under solemn procedure, on the date when that person is first brought before
a sheriff for examination and thereafter until he is admitted to bail or is
committed until liberation in due course of law.

• Advising and acting personally for any person who is being prosecuted under
summary  procedure, who is either in custody or appearing on the undertaking
on the day when that person is first brought before a court to answer any
complaint

Charged under the summary procedure and not in custody

63. If the accused person is not in custody, s/he can apply for advice and assistance
from a solicitor.  If the accused person satisfies the financial eligibility test, then
advice and assistance may be granted.  If the accused person decides to plead
guilty then advice and assistance in the form of ABWOR may be available to
allow the solicitor to appear in court on behalf of the accused.  Alternatively the
accused could plead guilty by letter and advice and assistance may be available
to enable his/her solicitor to write such a letter to the court.

64. If the accused person decides to plead not guilty to one or more of the charge(s)
advice and assistance may be available to allow his/her solicitor to write a letter
to the court stating that his/her client is pleading not guilty.

65. If a trial is to take place, the accused person will require to see a solicitor so an
application can be made to the Board for criminal legal aid.  The application is
made to the Board by the solicitor and it must be sent within 14 days of the date
when the accused pled not guilty.

Charged under the summary procedure and in custody

66. In the above circumstances, the accused will be able to see the duty solicitor.
S/he will represent the accused at his/her first appearance in court and legal aid
is not needed for this.  Although another solicitor can advise the client under
advice and assistance, only the duty solicitor will be paid for representing the
client in court at the initial appearance from custody.

67. If the accused decides to plead guilty, then the duty solicitor may continue to act
until the case is finished.  If the accused decides to plead not guilty to one or
more of the charge(s), an application for summary criminal legal aid must be
made to the Board so that the solicitor can prepare a defence for the accused
and represent her/him at trial.  The duty solicitor or the accused's own solicitor
can help with the legal aid application.  The duty solicitor may be willing to act for
the accused or the accused may choose his/her own solicitor.

Eligibility for criminal legal aid in summary proceeding

68. In order to qualify for criminal legal aid, the Board must be satisfied that the
accused or his family would suffer undue hardship if the accused had to pay for
his/her own defence.  Additionally, the Board must be satisfied that it is in the
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interests of justice that the accused should receive criminal legal aid.  Some, but
not all, of the factors the Board may take into consideration in deciding whether
or not an application satisfies the "interests of justice test" are set out at Section
24(3) of the 1986 Act.  For example, is the accused person's job or liberty at
stake or whether there are difficult legal points to be decided etc.  Criminal legal
aid is non-contributory.

69. As with civil legal aid, the Board is required to establish a procedure whereby a
person who has been refused summary criminal legal aid may seek a review of
the application.  The review application must be lodged with the Board within 10
days of the time when notice of refusal was given to the applicant, although the
Board may consider a “late” request where there is a special reason to do so.
The review must relate to whatever ground upon which the application was
refused i.e. the means, of the applicant, the lateness of the application or its
merits (the interests of justice test).

70. If an application for summary criminal legal aid is refused, it is competent to
submit a subsequent application for consideration by the Board.  However,
invariably, this application will be submitted outwith the 14 day period from the
plea of not guilty and the Board would require to be satisfied that there is special
reason for it to consider the late application, for example, some significant new
circumstance which could not have been advanced at the time of the original
application.

Charged under the solemn procedure

71. If an accused person is charged and brought before the sheriff in a solemn case
then s/he is automatically entitled to criminal legal aid until s/he is given bail or
placed in custody.  The accused person can choose his/her own solicitor or ask
to see the duty solicitor.

72. Automatic legal aid only covers the first stage of the case, so it is necessary for
the accused person to apply for solemn criminal legal aid straight away.  The
application has to be made to the court and the solicitor of the accused person
will assist with the completion of the application.

Consideration of application for criminal legal aid in solemn proceedings

73. In the case of any application to the court, the court must be satisfied that legal
aid may competently be made available to the applicant for example, legal aid
may not be granted to a body corporate or unincorporate.  Also, in the case
where a person is liable to be dealt with for contempt of court during the course of
or in connection with any proceedings, the court should have regard to section 30
of the Act, which contains provisions for legal aid in contempt proceedings.

74. Provided solemn criminal legal aid may competently be given, the court must be
satisfied, after consideration of the applicant's financial circumstances, that the
expenses of the case cannot be met without undue hardship to him or his
dependants.  The applicant is required to provide information on his financial
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circumstances to enable the court to consider the application, but the sheriff may
require the applicant to provide additional information.

75. The court must also be satisfied that the applicant does not have available to him
other rights and facilities making it unnecessary for him to obtain legal aid, or has
a reasonable expectation of receiving financial or other help from a body of which
he is a member.  If the court is not satisfied on these matters, legal aid must be
refused, unless there is special reason for making it available.  If the court is
prepared to make legal aid available but the applicant has a reasonable
expectation of receiving financial help towards the cost of the defence from a
body of which he is a member, the court must obtain a written undertaking from
the applicant that he will pay to the Board any sum received from the body
concerned.

76. The court does not require to consider whether it is in the interests of justice for
legal aid to be given, whether in solemn proceedings or in the limited summary
proceedings in relation to which the court may make legal aid available.
Consideration of the interests of justice applies only in the case of applications
submitted to the Board.

77. In considering any matter in regard to the entitlement of a person to criminal legal
aid, the court may require that person to make a statement on oath for the
purpose of ascertaining or verifying any fact material to his entitlement to criminal
legal aid.  Where an application for solemn criminal legal aid is granted by the
court, intimation is made to the Board which in turn, after registering the grant,
sends notification to the nominated solicitor and to the accused.

Appeals

78. Appellate proceedings are "distinct proceedings" for the purposes of legal aid and
application must be made for a fresh grant of criminal legal aid in connection with
an appeal.  This does not, however, apply to bail appeals or to appeals in relation
to decisions on competency or relevancy or in bar of trial, or to any appeal in
connection with an incidental matter.

Appeals - submission of legal aid application

79. An application for criminal legal aid for an appeal must be submitted to the Board
irrespective of whether the appeal relates to proceedings under summary or
solemn procedure.  The court has no power to grant criminal legal aid for an
appeal.  The regulations do not prescribe any period of time within which an
application for legal aid for an appeal must be submitted to the Board.  The form
of application is intended to elicit sufficient information to enable the Board to
consider the application without delay and, in particular, without having to
continue the application for further information or documentation.  Except where
the applicant had criminal legal aid for the proceedings at first instance, full
information must be provided about his financial circumstances, that is, his
income and expenditure and any capital or savings held.
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Appeals - consideration of application by the Board

80. The Board must also be satisfied that the applicant does not have available to
him other rights and facilities making it unnecessary for him to obtain legal aid, or
has a reasonable expectation of receiving financial or other help from a body of
which he is a member.  The Board will certainly wish to be satisfied in a Road
Traffic Act case, for instance, that the applicant does not have a right to
assistance in terms of his motor insurance policy, or by virtue of his membership
of a motoring organisation, or perhaps from his employer, if the offence arose
while he was using his employer's vehicle.  If the Board is prepared to make legal
aid available but the applicant has a reasonable expectation of receiving financial
help towards the cost of the appeal from a body of which he is a member, the
Board must obtain a written undertaking from the applicant that he will pay to the
Board any sum received from the body concerned.

81. There is no statutory requirement for a review procedure in relation to the refusal
of criminal legal aid in connection with an appeal.  The Board will, however, be
prepared to reconsider an application if satisfied there are good grounds for so
doing.

Appeals -statutory criteria for grant - financial

82. In the majority of applications for legal aid for an appeal, the Board will be
concerned only with the question of the applicant's financial eligibility for legal aid.
In many cases, the applicant will have obtained legal aid from the court or the
Board for the proceedings at first instance giving rise to the appeal.  In such a
case, the applicant will be "passported" on means and the Board will not have to
consider the applicant's current financial position.

83. Where the applicant did not obtain legal aid from the court or the Board for the
case at first instance, the Board must determine whether the applicant is
financially eligible.  The statutory test is whether the financial circumstances of
the applicant are such that the expenses of the appeal cannot be met without
undue hardship to the applicant or his dependants.  Where the applicant wishes
to be represented in an appeal at the instance of the prosecutor, only the
financial eligibility criteria apply.

Appeals - statutory criteria for appeal - non-financial

84. Apart from financial eligibility, the need to apply any other criteria will depend on
the statutory or other basis under which the appeal is made.  For example, if the
applicant is appealing under the Criminal Procedure (Scotland) Act 1995 other
than section 106(1) or section 175(2) and leave to appeal is therefore not
required, the Board must be satisfied that in all the circumstances of the case it is
in the interests of justice that the applicant should receive criminal legal aid.

85. Unlike section 24 of the 1986 Act in relation to the consideration of the interests
of justice for legal aid in summary proceedings, section 25 does not lay down any
factors to be taken into account when the Board is considering the interests of
justice for legal aid for an appeal.  There is no restriction on the factors which
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may be taken into account in any particular case, and the identification of relevant
factors and the evaluation of the weight to be attributed to them will be within the
discretion of the Board.  The Board must also apply the interests of justice test
where the appeal is by way of petition to the nobile officium of the High Court of
Justiciary.

86. In any case where the Board has refused an application for criminal legal aid for
an appeal because it was not satisfied the interests of justice required a grant of
legal aid, the High Court may take a contrary view and in that event the Board
must then make legal aid available for the appeal.  The court may consider the
matter if it is invited to do so by the appellant, or may do so of its own volition.
Although the court has the power to determine that it is in the interests of justice
for the appellant to receive legal aid for the appeal, the court does not have the
power to grant legal aid.  That remains a matter for the Board, which must make
legal aid available forthwith, upon receiving notification of the determination of the
court.

Appeal -special urgency provisions

87. Regulation 15 of the criminal legal aid regulations enables the Board to make
criminal legal aid available, in connection with an appeal, in a matter of special
urgency, even although the Board is not satisfied as to any of the matters it would
ordinarily have to be satisfied on before granting legal aid.

Registration and Code of Practice

88. From October 1998, all solicitors providing criminal legal assistance (criminal
legal aid and advice and assistance on criminal matters) have to be registered by
the Board.  To be registered, solicitors and firms must comply with a Code of
Practice drawn up by the Board in consultation with the legal profession and
approved by Scottish Ministers.  The Scottish Legal Aid Board audits compliance
by the profession with the Code.

Fees payable to solicitors and counsel

89. The Board pays solicitors according to the rates set out in Tables of Fees
approved by Parliament. The level of fees for advice and assistance and criminal
legal aid has not been increased since 1992, and that for civil legal aid has not
been increased since 1995.  However, a new fee structure was introduced in
1999 for summary criminal cases.

(a) Civil legal aid

A solicitor can send the Board his/her bill in two forms, depending on which court
the cases is raised in:
• s/he can claim fees for every letter, meeting, time in court, telephone calls etc,

or
• s/he can claim a “block fee”, where a fee is paid for a stage or specified item

of work.
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The solicitor chooses the format of the bill, and is likely be driven by what s/he
considers to be the more profitable option.  S/he will also charge us for “outlays”
incurred (e.g. medical reports).  In some courts the bill can only be submitted on
the detailed basis shown above.

There is a difference between the level of fees
• paid out of the Fund
• chargeable to privately paying/commercial clients, and
• recoverable from an unsuccessful opponent.

In cases heard in the Court of Session, a solicitor can ask the court for an ‘additional
fee’ to cover the responsibility undertaken by the solicitor in the conduct of the
proceedings. Similarly, in Sheriff Court cases, the solicitor may apply for a
percentage increase in their fees to reflect the importance of the proceedings or the
special preparation required. The Board may appear in court to oppose an
application for such additional fees or percentage increases.

(b) Criminal legal aid

Solemn cases

90. In legal aid cases, the solicitor must send the Board a detailed breakdown of time
at meetings, number of phone calls, time at court, length of letters etc.  S/he
would be paid £42.20 for an hour in a meeting or £54.80 for an hour in court.

Summary cases

91. Since 1 April 1999, summary cases have been paid on a “fixed payment” basis.
This has a core fee for all work up to a certain stage of the case and additional
payments for further steps in the case.  The core payments are –

• £300 for a case in the district court
• £500 for a case in the sheriff court (£550 in certain remote courts).

92. There are additional payments for bail appeals (£50), diets of deferred sentence
(£25 in the district court, £50 in the sheriff court) and trials lasting longer than
thirty minutes:

• The payment for the first day of a trial, after the first thirty minutes is £50 in the
district court and £100 in the sheriff court

• For the second day of a trial, the payment is £50 in the district court and £200
in the sheriff court

• For the third and any subsequent day of trial, the payment is £100 per day in
the district court and £400 per day in the sheriff court.

93. These fees are paid plus VAT. Solicitors can also claim reimbursement of most
outlays, although not those relating to the taking of precognitions. The cost of
precognitions is included in the core payment.
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94. Separate rates also apply to the duty solicitor who may have attended the
accused person when he was first arrested.

95. Tables of fees for the payment of counsel in the Court of Session and in criminal
cases are approved by Parliament.  These fees may be increased at the
discretion of the auditor of court.  For work in other civil courts, Parliament has
allowed a fee to be charged at 90% of the private fee (there is no prescribed table
of fees).

96. Accounts are subject to detailed scrutiny and have to be assessed in line with
prescribed guidelines and tables of fees. The Board has to be satisfied that the
claim is reasonable and that the work undertaken has been incurred “having due
regard to economy”.

97. The Board aims, where possible, to assess solicitors’ and advocates’ properly
prepared and vouched accounts within 30 days of receipt. The Board has
recently introduced revised targets for accounts. These are:

• Advice and assistance 95% within 30 days
• Criminal 97% within 30 days
• Civil 80% within 30 days.

98. When the Board is not prepared to pay the full amount claimed in the account, it
offers a payment to the solicitor or advocate, and makes a part payment in line
with that offer. The Board often has to ask for further information from the solicitor
or advocate before it can make an offer.

99. In certain civil legal aid cases, the Board can make interim payments to solicitors
and advocates. Solicitors can also recover outlays they incur, provided they
produce invoices and that the claim exceeds a certain value. This will be
extended to some criminal legal aid cases next year.

100. In criminal cases, advocates submit their claims direct to the Board for
assessment. The Board makes an interim payment at that stage, but has to have
the solicitor’s account before it can conduct a proper scrutiny if the accounts.

101. In some cases, where the Board cannot reach an agreement with a solicitor or
advocate as to the amount to be paid, the account may be taken to taxation. This
means that the auditor of the court considers the accounts and states an amount
to be paid. This can be subject to a reference to the court if either party disagrees
with the auditor’s decision.

Statistics

102. General

• In 1990/00, 316,822 people were granted advice and assistance (of which just
over half related to a civil matter); 64,818 people applied to the Board for
summary criminal legal aid; 23,106 applied for civil legal aid.
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• The Board granted summary criminal legal aid in 59,188 cases and civil legal
aid in 14,551 cases; the courts granted solemn legal aid in 9,233 cases.

• The total gross cost of legal aid in 1999/00 was the lowest total since 1993/94
(and almost £15 million lower than in 1997/98) but marks a 92% increase over
a ten year period.

• The Board received £9.967 million through contributions, the recovery of
expenses from opponents and the recovery of losses from damages or other
property received by legally aided parties.

103. Civil matters, including advice and assistance and civil legal aid, accounted
for 37% of gross expenditure and 32% of net expenditure. This represents a
slight shift in the budget from criminal to civil matters over the ten years.

104. Expenditure

• In 1999-00, the Board paid 362,262 cases at a total gross cost of £130.1m in
of which £117.2m was SE Grant.

• In 1999-00, gross expenditure (which include solicitor’s and advocates fees
and outlays and VAT) was as follows:-

• Criminal legal aid, £68.6m

• Civil legal aid, £30.2m

• Advice and assistance (including ABWOR) £28.3m;

• Public Defence Solicitors’ Office £0.4m;

• £1.8m for children’s legal aid and contempt of court;

• £0.9m for Duty Solicitors.

105. Comparisons with 1998/99

• Gross expenditure decreased by 5.8%

• The number of applications for civil legal aid has dropped by 3.3%.

• The number of applications for summary criminal legal aid has risen slightly by
1%.

• Grants of civil legal aid are down on the preceding year by 7.1%.

• Summary criminal legal aid grants (including grants made by the courts in
terms of s23 (1)(b) of the Legal Aid (Scotland) Act 1986) are down by 1.7%.

• Grants of solemn legal aid are down by 2.1%.
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• Intimations of advice and assistance (including ABWOR) have risen by 1.8%.

• Average case costs in criminal legal aid decreased by 4.1%

• Average case cost for advice and assistance reduced by just less than 1%.

• Average case cost for civil legal aid increased by 8.7%

• Average case cost for legal aid for children increased by 3.5%.

106. Gender in 1999/2000

• Men accounted for 39.5% of civil legal aid applications and women 60.5%.

• Men accounted for 86.2% of summary criminal legal aid applications and
women 13.8%.

• 36.6% of civil legal aid grants were made to men and 63.4% made to women.

• 86.2% of the summary criminal legal aid grants were made to men and 13.8%
to women.

• 88.9% of the grants of solemn criminal legal aid were made to men and 11.1%
to women.  (Gender split for solemn legal aid grants includes the small
number of grants made by the courts under s23 (1)(b) of the 1986 Act.  The
Board’s Annual Report only provides a "grants by court" figure )

• 62.5% of the intimations of a grant of advice and assistance related to male
applicants and 37.5% to female applicants.

107. Historical Trends

• Gross expenditure on legal aid has risen from £47.7m thirteen years ago - an
increase of 173%.  Over the same period, the administrative costs have risen
from £4.7m to £8.5m - an increase of 81%.

• Thirteen years ago criminal costs were £25.8m of gross expenditure; civil
costs £15.7m; advice and assistance costs £5.9m; and legal aid for children
costs £0.3m.

• The percentage of administration costs in relation to fund expenditure has
fallen from 9.8% in 1987-88 to 6.5% in 1999-00.
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LA/18 CONTD.2

LEGAL AID – RECENT DEVELOPMENTS AND CURRENT ISSUES
NOTE BY THE SCOTTISH EXECUTIVE JUSTICE DEPARTMENT

1. This short paper outlines the recent developments in the area of legal aid and
comments briefly on current issues.  It should be read in conjunction with the joint
briefing paper by the Executive, Scottish Legal Aid Board, and the Law Society of
Scotland, which describes the main features of the legal aid system in Scotland,
the different forms of legal aid and how they are administered.  The Executive will
be happy to comment further on any aspects that the Committee would like to
consider in more detail.

INTRODUCTION

2. To begin, it is essential to bear in mind the overall purpose of legal aid

Legal aid allows people who could not otherwise afford it to have access to the
help of a solicitor for their legal problems1.

3. The policy aims of the Scottish Executive are to ensure that the legal aid scheme
is widely accessible and that it is delivered in an efficient and equitable way; and
that the system as a whole meets it overall purpose at a reasonable cost to the
taxpayer.  These aims can lead to some difficult decisions: possible changes
need to be assessed against their impact on access to justice, the effect on the
legal profession and the administration of the system and its potential costs.  The
Legal Aid Fund falls within the responsibility of Scottish Ministers: any increases
in legal aid expenditure have to be found from within the overall level of
resources and in competition with other demands.

4. As a general approach, the Scottish Executive, when considering changes in the
legal aid structure, has to consider whether a private client who did not need
public support would, in similar circumstances, undertake such proceedings at his
or her own expense.  The Executive endeavours to maintain a level-playing field
between the legal facilities available to publicly funded clients and private clients,
so that, as far as possible, each party in court is treated on the same basis.  (For
example, any contribution paid by a legally-aided person is used to offset the
costs to the taxpayer; and any winnings, whether in a settlement prior to the court
hearing or as a result of a court decision, are used first to offset the public purse).

RECENT DEVELOPMENTS

5. There have been no changes to the basic eligibility for civil legal aid since the
creation of the Scottish Legal Aid Board on 1 April 1987.  The criteria are set out
in the Legal Aid (Scotland) Act 1986.  There have, however, been regular
changes to the financial eligibility limits for civil legal aid, notably by increasing
the disposable income levels set out in Section 15 of the 1986 Act.  The most
significant change to the financial element of civil legal aid was the increase in

                                                
1 The Annual Report of the Scottish Legal Aid Board for 1999/00
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the share of applicant’s disposable income to be paid as a contribution to the
costs, which rose from ¼ to 1/3.  Generally, financial eligibility limits have
increased on an annual basis in line with the limits for Income Support.

6. There are been a number of significant changes to the operation of legal aid,
mainly affecting solicitors, over the last few years.  The following notes set out the
changes in more detail

Civil legal aid

Extended period for contributions

7. Scottish Ministers have agreed that the period for the payment of a civil legal aid
contribution be extended, depending on the value of the contribution.  Since July
2000, contributions for civil legal aid have been payable over 10, 15, or 20
months depending on value.  The average contribution in 1999/99 was £712, and
the change will benefit everyone with a contribution over £500.  The likely cost to
the taxpayer will be £200,000 each year in increased take-up of legal aid.

Criminal legal aid

Fixed payments

8. After wide consultation, Scottish Ministers introduced a fixed payments scheme in
April 1999 with the aim of simplifying the legal aid system and containing the
sharply rising expenditure on criminal legal aid.  The system was challenged at
Fort William Sheriff Court where the Sheriff decided that the scheme was
incompatible with the European Convention on Human Rights; the Crown
appealed and the High Court accepted that the scheme was compatible.
However, the High Court commented on how “hard” cases might be treated.  The
decision is currently the subject of an appeal by the accused to the Judicial
Committee of the Privy Council.

9. During the development of the scheme, concerns were expressed about complex
and expensive cases, which might not sit comfortably within a fixed payments
regime.  It proved impossible however to identify the particular types of case
which were invariably complex.  On the basis that length of trial was a measure of
complexity, the system provides for increasing fees according to the number of
trial days.  The Executive is proposing to legislate for certain exemptions from the
fixed payments regime for exceptional cases: see paragraph 19 below

Code of Practice/Registration

10. Using powers introduced by the Crime and Punishment (Scotland) Act 1997, the
Scottish Legal Aid Board introduced a registration scheme for solicitors
undertaking criminal work and a Code of Practice.  Every solicitor who wishes to
undertake criminal legal assistance under the legal aid scheme now has to be
registered with the Board and must comply with the Code of Practice that has
been published.  The Board has been given additional powers to check that
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solicitors are complying with the Code and to de-register the individual or his or
her firm, if necessary.

Public Defence Solicitors Office (PDSO)

11. Again using powers introduced by the Crime and Punishment (Scotland) Act
1997, a Public Defence Solicitors’ Office was created to pilot the concept of
publicly funded defence in Scotland.  Independent researchers will report to the
Parliament on the pilot in October 2001.  The pilot is due to terminate in October
2003.  In the intervening period, Scottish Executive will consider how to proceed.

Advice and assistance/Assistance by Way of Representation (ABWOR)

Working Families Tax Credit (WFTC)

12. Previously, recipients of Family Credit were automatically eligible for advice and
assistance without any contribution.  When WFTC replaced Family Credit,
Scottish Ministers decided to extend free advice and assistance to everyone in
receipt of WFTC; this increased eligibility for free advice and assistance by an
estimated 40%.  (This contrasts with the practice in England and Wales where
only £70 of WFTC is disregarded.  Further, the Lord Chancellor is presently
consulting on removing this restricted allowance.)

ABWOR for Mental Health proceedings

13. Free ABWOR is now available for those involved in mental health cases.  This
began in April 2000.

ABWOR for Employment Tribunals in certain circumstances

14. As the Committee will recall, the Parliament has just approved Regulations that
will allow legal representation at public expense in certain complex cases before
Employment Tribunals.  This will become available from 15 January 2001.

CURRENT PROPOSALS

15. Over the next few months, the Scottish Executive and the Board will be heavily
involved in the Convention Rights ( Compliance) (Scotland) Bill, the creation of
Part V pilots under the Legal Aid ( Scotland) Act 1986 and the Community Legal
Service

Convention Rights (Compliance) (Scotland) Bill

16. In view of the McLean judgement from the High Court, referred to above, and the
Executive’s commitments under the European Convention on Human Rights, it is
intended to take powers in the Bill to exempt certain complex and expensive
cases from the fixed payments scheme.  Such cases would then be paid on a
“time and line” basis, that is, they would be paid on the basis of work actually
spent on a case.
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17. The Bill will also allow the Board to employ its own solicitors where an accused –
who would have been granted summary criminal legal aid – is unrepresented.

18. Provisions are also planned in the Bill to allow Scottish Ministers to adjust the
framework – if necessary - for the granting of civil legal aid.  This will allow the
Scottish Executive to extend legal aid to other bodies where there is felt to be a
strong case for doing so and to make adjustments to meet our ECHR obligations.

Part V pilots

19. Scottish Ministers have agreed to commence Part V of the Legal Aid (Scotland)
Act.  This will allow the Board to employ solicitors to act for people getting legal
aid and to assist organisations who give advice and guidance in relation to legal
problems.  It is intended to promote a long-term scheme of pilot projects to test
different methods of delivery of advice, training etc.  The Board will be seeking
the first tranche of pilots shortly.  The information flowing from these pilots will
inform the discussions on a Community Legal Service.

Community Legal Service

20. Scottish Ministers have set up a Working Group involving a wide variety of
interested parties to make recommendations on how to proceed towards a
Community Legal Service, which would offer a user-friendly, quality-assured,
network of information and advice across Scotland.  The first meeting was held
on 8 December.  The Group has been asked to report to the Deputy First Minister
by October 2001

CURRENT ISSUES

21. There are a number of other issues which may be worthy of specific comment.

Fatal Accident Inquiries

22. Legal aid is currently available for FAIs (unlike proceedings before Coroners
Courts in England and Wales, where it is not).  However, if the FAI does not find
negligence, then it is unlikely that the case has “probable cause” to justify civil
legal aid in any subsequent legal actions.

Tribunals

23. The Scottish Executive will be considering the broader issues of legal aid vis-à-
vis Tribunals, in due course, and – if necessary – will bring forward any
necessary legislative changes.  It should be noted, however, that the policy on
UK Tribunals is a matter for Westminster.  (The Committee may care to note
paragraph 15 above)

Tests for Civil Legal Aid and Advice and Assistance



5

24. There are a series of tests for eligibility for civil legal aid and advice and
assistance that are not identical.  It may be worth noting the reason for these
differences.

25. When a client first visits a solicitor, the latter does not know the facts of the
situation, or whether a legal case exists2.  In order to assess eligibility, therefore,
the solicitor applies a simple financial test before proceeding.  (For information,
the average legal aid cost last year of advice was £102)

26. Civil legal aid for court proceedings, on the other hand, generally involves an
open-ended financial commitment and the Scottish Executive needs to be
satisfied that the substantial costs involved are justifiable and properly targeted.
(The average legal aid cost of a civil action last year was £1908).

Emergency legal aid/ payments up front

27. It has been suggested that domestic abuse cases are not well served by the
existing legal aid scheme because substantial payments may be required up-
front.  A solicitor can grant urgent legal aid but if the client does not return or if
legal aid is not granted by the Board, the rules provide that any contribution that
should have been paid is still due to the solicitor to offset any expenditure.
Understandably, solicitors do not want to suffer financially; they therefore seek
the contribution up-front.  The Board is considering the scope for applying the
rules differently to ensure that the scheme does not unduly disadvantage certain
groups.  However, it is essential to be fair to everyone who is granted legal aid
and to avoid creating loopholes which would lead to non-payment where action is
not pursued. Any change in the scheme must also meet the general principles set
out in paragraph 5 above.

Domestic violence

28. It has recently been proposed that the legal aid scheme should give special
treatment to female applicants.  The Scottish Executive cannot introduce gender-
specific Regulations as this would be in breach of Article 14 of the ECHR and
thus ultra vires.  However, the Scottish Executive is looking actively at other ways
to improve access to justice for this vulnerable group; and hopes to come forward
with a pilot scheme in due course.

Fee levels

29. It has been suggested that fee levels for solicitors and counsel are no longer
adequate to ensure access to justice.  Fees themselves have not increased for
several years, but average case costs have increased.  In 1994/95 – the year
before the last civil fee rise – the average cost of a reparation case in the Sheriff
Court was £1929; this had increased to £3838 in 1999/00.  An increase of 99% in
5 years.  It is clear that, even after allowing for inflation, solicitors are undertaking

                                                
2 This compares with one of the tests for civil legal aid – probabilis causa litigandi  – set out in Section 14(1)(a)
of the Legal Aid (Scotland) Act 1986, namely, probable cause
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more work in each case.  This issue is currently the subject of detailed discussion
at the Tripartite Working Group.  ( See joint paper)

Expenditure

30. The following chart shows the figures in cash and real terms since 1987/88.  As
the Committee will see, in real terms, legal aid expenditure has substantially
increased.

31. The introduction of fixed payments in April 1999 contributed to the downward
trend in the last 2 years: but the Scottish Executive forecasts that legal aid
expenditure will rise to about £122m in 2000/01, a increase of £5m over the
previous year.  We suspect that the downward trend has ended and that
spending will begin to rise again, not least because of recent legislation, such as
the Adults with Incapacity Act 2000.

LEGAL AID FUND: CASH AND REAL TERMS EXPENDITURE
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SCOTTISH LEGAL AID BOARD

Summary of key issues for the Justice and Home Affairs Committee’s Enquiry into Legal
Aid and Access to Justice

1. The Board has identified a number of key issues that may impact on the ability of the
legal aid system to secure access to justice. These relate primarily to civil legal aid,
but there are also issues affecting criminal legal aid that will be of relevance to the
Committee’s enquiry.

Civil legal aid

2. The Board notes the drop in the overall number of applications and grants in civil legal
aid and is concerned to establish the reasons behind this trend – in particular,
whether it relates to the financial eligibility criteria and the amount of contributions an
assisted person may have to pay. We are commissioning a research project to
estimate any changes in eligibility over the years and to identify any particular groups
that do not take up legal aid despite being eligible.

3. The Board is currently carrying out a review of the operation of the special urgency
provisions which enable a solicitor to act for a client before a full legal aid application
is submitted or determined by the Board. There is concern that the provisions as
currently operated may act as a barrier to some people accessing the services of a
solicitor in urgent cases.

4. The Board is also concerned about the effect of contributions on the level of
applications and acceptance of offers of civil legal aid. We are conducting a
fundamental review of the structure and collection of contributions and the Board’s
scope for making improvements to the system.

5. In encouraging people to apply for or accept an offer of legal aid it is clearly important
that they are aware of what they may end up paying and why. The current rules
relating to property recovered and preserved are complex, so we are keen to improve
the information available to clients and solicitors.

6. The Board welcomes the Government’s initiative to set up a Working Group to
examine and make recommendations on legal services in the community.

Criminal legal aid

7. The Board believes that there is scope for improvement in the efficiency and
effectiveness of the criminal justice system of which legal aid is a part. The Board is
keen to strengthen links with other bodies operating within the system to ensure that
the component parts of the system operate in a cohesive and efficient fashion.

8. It is vital to the smooth operation of the criminal courts and access to justice that the
Board is able to take decisions quickly and correctly on whether to grant sanction for
the employment of counsel or expert witnesses. We have reviewed the arrangements



for dealing with such applications and will shortly be consulting with the Law Society
and the Faculty of Advocates on how to make sure the Board has the information
needed from solicitors to enable us to do so.

General issues

9. The regulatory framework for legal aid and advice and assistance can appear
inconsistent and the system can be very complex both for the Board to administer and
for others to understand, including solicitors and their clients. The Board believes that
a general review of the legal aid regulations is now required to make the system more
transparent, efficient and equitable for all those affected by them.

10. The Board is concerned that many aspects of the legal aid legislation have remained
unchanged for several years. Such matters include: the fees payable to solicitors and
advocates; the capital limits for advice and assistance and civil legal aid; the limits of
authorised expenditure for advice and assistance; and the disregard applying to the
recovery of costs from property recovered or preserved by an assisted person in
certain matrimonial cases. The Board believes that these matters should be reviewed
as they could have a significant impact on the provision of legal aid services and the
public’s ability to access them.

Lindsay Montgomery
Chief Executive
22 December 2000
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LA/19 CONTD
SCOTTISH LEGAL AID BOARD

INTRODUCTION

1. The remit of the Justice and Home Affairs Committee’s inquiry on legal aid and
access to justice focuses primarily on the effects or likely effects on access to justice
of recent and possible future changes in legal aid. Accordingly, the Board’s evidence
briefly addresses a number of changes in policy and practice and explores various
issues and challenges relating to the operation and structure of the legal aid system.
Factual information on the legal aid system is contained in the separate joint briefing
prepared by the Board and the Scottish Executive, with input from the Law Society of
Scotland.

2. This submission looks at a number of issues relating to the operation of the legal aid
system and how it impacts on access to justice. Civil legal aid, criminal legal aid and
advice and assistance are dealt with separately, followed by some more general
issues of relevance to the Committee’s enquiry.

CIVIL LEGAL AID

Volumes and cost

3. Chart 1 shows that applications for civil legal aid peaked in 1992/93 at 36,018. Since
then the numbers have dropped steadily to 23,106 in 1999/00, a reduction of 36%.
Gross expenditure on civil legal aid rose from £15.7 million in 1987/88 to a peak of
£35 million in 1996/97. It has fallen since then to £30.3 million in 1999/00. These
figures include solicitors’ and advocates’ fees, outlays and VAT.

4. The Board recovers part of the cost of legal aid in a variety of ways. In 1999/00, we
recovered contributions of £1.4 million, expenses of £7 million and amounts from
property recovered and preserved of £1.6 million. These recoveries represented 33%
of the gross cost of civil legal aid, meaning that civil legal aid cost just over £20 million
in the year. The level of recoveries varies from year to year. The cost of a particular
case and recoveries against that cost may be spread over a number of years.

5. Around 25% of civil legal aid costs relate to outlays: costs incurred by the solicitor in
the course of a case on such items such as court dues, sheriff’s officer’s fees,
travelling expenses, witness expenses and expert witness fees. The Board’s current
information systems cannot separately identify the proportion of outlays accounted for
by particular items. Substantial increases in the cost of various types of outlay will
have had a direct effect on the level of outlays charged to the Board. Over the last ten
years in the proportion of the total costs of civil legal aid accounted for by outlays.

What do people use civil legal aid for?

6. Chart 2 shows that the mix of case types in civil legal aid has not changed a great
deal over the years. Civil legal aid always has been and remains a family law and, to
a lesser degree, reparation orientated service. These categories’ combined share of
civil legal aid applications (86%) and grants (89%) is slightly higher than ten years
ago. Family law includes actions relating to separation or divorce and matters often
considered alongside such actions, including those relating to financial arrangements
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and children, interdicts and exclusion orders. Reparation relates in the most part to
actions for damages relating to personal injury.

What sort of civil cases go to court?

7. The vast majority of cases proceeding under the sheriff court’s summary procedure,
including those with a monetary value of between £750 and £1500, relate to either
debt or housing matters. Over half of all other civil actions raised in the sheriff court
relate to debt.

8. The difference between the most common types of cases in the courts and those for
which applications for civil legal aid are most commonly made may partially be
explained by the fact that many debt cases and most housing cases will involve at
least one party not eligible for legal aid (such as a local authority or a business) and
many of those that do involve individuals will be undefended. Conversely, either party
to a family law or reparation dispute may be eligible for legal aid (although the
defender in a reparation case is less likely to be so).

9. Against this picture of the continued dominance of civil legal aid by family law, it
should be pointed out that the number of family actions in the courts has fallen over
several years. Also, the number of divorces was lower between 1995 and 1998 than it
had been at any time in the previous four years. In addition, there are considerably
fewer divorce actions based on grounds other than non-cohabitation, which in 1998
accounted for 69% of all divorces. As divorce and divorce related actions account for
such a high proportion of legal aid applications, it is possible that part of the reason
for the reduction in legal aid applications is a reduction in demand. The increased
availability of family mediation may also have had some impact on the need for court
proceedings, although solicitors will often still be involved in the process.

WHY ARE FEWER PEOPLE APPLYING FOR CIVIL LEGAL AID?

10. The Board recognises that there is considerable concern about the drop in legal aid
applications. The following paragraphs look at some of the issues which may have
contributed to this.

Are fewer people eligible for legal aid?

11. There appears to be a widespread perception that fewer people are eligible for legal
aid than in the past and that those that do qualify are more likely to be charged a
contribution.

12. Reductions in eligibility were made by the then Government in 1993. The lower
income eligibility limit for free civil legal aid (i.e. the limit of disposable income below
which an applicant pays no contribution towards the cost of their case) was reduced
by 25%. At the same time, the maximum contribution payable by those applicants
with a disposable income above that level was increased from one quarter to one
third of the excess of disposable income.

13. These changes brought the civil legal aid lower income limit broadly into line with that
for Income Support and it has been uprated annually on the same basis. It is currently
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£2723. The upper income limit has broadly kept in line with inflation to stand at £8891,
while the upper capital limit has actually increased ahead of inflation to £8560. The
lower capital limit has not been uprated since 1983, when it was increased to £3000.

14. We are commissioning a research project to establish how many people are
eligible for legal aid and whether this has changed since 1993. We also hope to
identify any particular groups that do not take up legal aid despite being
eligible. The results of the research should be available within the next six
months or so.

Do many people have to pay contributions towards legal aid?

15. Considerable concern has been expressed that people may be discouraged from
applying for legal aid by the prospect of having a contribution to pay. Because the
lower capital limit has not been uprated, a larger proportion of eligible people will now
be required to pay a contribution solely on the basis of their capital. The 1993
reduction of the lower income limit also meant that a larger proportion of those who
were eligible would be required to pay an income-based contribution. The level of
contribution assessed is currently one third of the applicant’s disposable income, plus
any disposable capital exceeding the lower capital limit. Prior to 1993 this figure was
one quarter.

16. This means that contributions can range from £5 for someone who just exceeds the
lower income limit to up to over £7500 for someone whose income and capital both
fall just within the upper limits. If the cost of the case (in terms of solicitor’s and
counsel’s fees and outlays) is less than the contribution, the assisted person will, in
effect, pay for the whole of their case. They will, however, still benefit from the
protection afforded by their status as an assisted person (whereby if they lose their
case, the court will normally reduce any expenses awarded against them to nil).

17. The proportion of applicants who are eventually granted or offered legal aid with a
contribution will depend on the incomes and capital of people that actually apply for
and are granted legal aid. The proportion of grants of legal aid with a contribution is
higher now than at any time since the Board’s inception (20% in 1999/00 compared to
a 13 year average of 17%). However, in the mid-late 1970s, between 29% and 34%
of grants of civil legal aid required a contribution. It wasn’t until the mid-1980s that this
figure dropped briefly to 10%.

Do people always accept an offer of legal aid?

18. An additional area of concern is the number of people who apply for legal aid but who
do not take up offers of civil legal aid with a contribution. The Board is currently
compiling more detailed information on this issue. Our general statistics focus on first
instance decisions. Some cases in which no legal aid is granted at first instance may
go on to be granted on review, or following the submission of additional information by
the solicitor. The statistics on first instance decisions may therefore over-estimate the
number of cases involved. The only detailed information we have at present relates
solely to applications in respect of actions for interdict. Of the 80 such cases in
1998/99, 11 were subsequently granted on the basis of the original offer and 9 were
granted following a revision to the contribution assessed.
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19. Chart 3 shows that there was a sudden jump in the number and proportion of cases
being refused after offer in the two years after 1992/93. Although the numbers have
reduced since then, there are still more refusals after offer now than in the years
before 1993/94. It appears likely that the sudden increase in 1993 was connected to
that year’s increase in the maximum proportion of disposable income payable as a
contribution. This suggestion is further reinforced by the fact that the proportion of
refusals after offer has stayed relatively stable in the six years since, as has the
proportion of disposable income payable as a contribution.

Could the Board make it easier for people to pay contributions?

20. Following a successful pilot, the Board earlier this year introduced an extended
instalment arrangement for those required to pay higher contributions. Previously all
contributions were payable over ten months. The Board now offers a repayment
schedule based on fifteen months for those paying income-based contributions of
between £500 and £1200 and twenty months for those paying over £1200. We are
monitoring the effect of the revised policy but it is too early to say whether the rate of
acceptance of offers has increased.

21. We remain concerned about the effect of contributions on the level of
applications and acceptance of offers of civil legal aid. We are therefore
conducting a fundamental review of the structure and collection of
contributions and the Board’s scope for making improvements to the system.

What are the prospects of success of a civil legal aid application?

22. Chart 1 shows that the grant rate for civil legal aid varies from year to year. In
1999/00, 63% of applications were granted. This compares to an average between
1983/84 and 1989/90 of 61%. Between 1990/91 and 1994/95 the average was 73%
and over the last five years the average has been 66%. Chart 4 shows a breakdown
of the reasons for legal aid not being granted at first instance.

23. Where a civil legal aid application is refused on the merits (because there is no
probable cause, it would not be reasonable to grant legal aid, or both), the applicant
can seek a review of the decision. Reviews were sought in 68% of such cases in
1999/00, with 42% of these being allowed. Where an application is refused on
financial grounds, there is no formal review mechanism, but the Board will reassess
financial eligibility on request. Although these are not shown in the Board’s annual
report, a number of those applications refused at first instance on financial eligibility
will, therefore, subsequently be granted. As described above, similar situations can
arise in relation to cases that are treated as abandoned or that are refused after an
offer of legal aid has been made.

24. It would appear that the most important factor in the increase in the proportion of
cases being refused at first instance is an increase in refusals against the merits
tests. The Board does not have any targets or quotas of cases to be granted or
refused. Each case is dealt with individually and on the information provided to
us by solicitors.
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Are solicitors still providing a legal aid service?
25. Anecdotal evidence suggests that fewer solicitors are offering a civil legal aid service.

The Board is currently replicating an earlier study that assessed the number of
solicitors’ offices offering a legal aid service, both in terms of geographical
location and the types of legal aid work done. This will reveal any changes in the
distribution of legal aid work and the number of firms active in the field. Depending on
the outcome of this study, further work will be commissioned to investigate the
reasons for any changes noted or to discover whether there has been a change in the
profile of solicitors carrying out legal aid work.

What alternatives are there to civil legal aid?

26. It is possible that fewer people now apply for civil legal aid, particularly for reparation,
because of growth of alternative sources of financial assistance, such as legal
expenses insurance and no win – no fee options offered by solicitors or, perhaps
more significantly, claims companies. It is difficult for the Board to access information
on these alternative arrangements, but it is nevertheless important that they are not
overlooked.

IS LEGAL AID AVAILABLE FOR URGENT WORK?

27. The Board has previously submitted to the Committee information on the operation of
the legal aid regulations that, in certain circumstances, enable a solicitor to act for a
client before a full legal aid application is submitted or determined by the Board.1
These special urgency provisions are used in a variety of cases, but are perhaps
particularly important for people seeking remedies associated with domestic violence.

28. A solicitor can only be paid for the work done under the special urgency regulations if
an application for civil legal aid is submitted within 28 days. The rules mean that if the
application is subsequently refused, the solicitor will usually be paid for work done,
but any such payment will be subject to the deduction of any client contribution that
would have been payable had legal aid been granted. This is usually referred to as
the ‘notional contribution’.

29. Because of this, solicitors carry out a brief calculation to indicate whether the client
would be likely to be assessed with a contribution. If so, they will often require the
client to lodge with them a notional contribution based on this calculation prior to any
work being carried out. As the figures shown in paragraph 21 would suggest, clients
will often have very real difficulties in finding the amount of money required for such a
payment: while income-based contributions are payable to the Board in instalments,
solicitors seeking notional contributions may require the full amount to be paid at the
outset.

30. The special urgency provisions are used frequently: 15,640 times in 1999/00. It is
clear that a large proportion of full civil legal aid applications (of which there were
23,106 in 1999/00) also involve at least some urgent work. 1080 accounts were paid
in 1999/00 in cases where civil legal aid was refused after urgent work had been
done. The average cost of these cases was £330. The Board is currently compiling

                                                                
1 Submitted following the Committee’s consideration of issues related to domestic violence.
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additional information to assist us in carrying out a review of the operation of
the special urgency provisions. The Committee will be informed of the outcome
of the Board’s work in this area.

PROPERTY RECOVERED AND PRESERVED

31. The provisions regarding property recovered and preserved (where the costs of a
case will be paid from the assisted person’s ‘winnings’) are complex. The Board has
previously written to the Committee to set out how the system operates2. In
encouraging people to apply for or accept an offer of legal aid it is clearly important
that they are aware of what they may end up paying and why. The client’s direct
contact is with their solicitor, so we are keen to improve the information available not
only to clients but also that available to solicitors. As indicated in our earlier
submission, we are reviewing this aspect of our activity and will, as requested by the
Committee, keep them informed of the outcome.

MEDIATION

32. In further recognition of the changing landscape of legal services, the Board has for
some time reimbursed the costs of family mediation incurred by a solicitor in the
course of advice and assistance or civil legal aid. The Board has also now decided to
allow the costs of mediation in non-family disputes. While recognising that mediation
will only be suitable in some cases, the Board feels that parties to a dispute should
have a choice as to the method of dispute resolution they feel is most appropriate to
their circumstances. The Board’s policy on mediation is simply to allow parties this
choice.

Summary

33. The outline evidence shown above suggests that no one of these factors is likely to
be responsible for the fall in applications. Nevertheless, the Board is keen to know
whether the drop in applications is in fact cause for concern, or whether it is simply
reflecting a growth in alternatives or a decrease in demand. We are equally keen to
know whether there is anything the Board itself can do to encourage take up. The
Board is currently investigating a number of issues, including:
• a fundamental review of the arrangements for contributions
• changes in eligibility
• the availability of legal aid services
• a review of the operation of the provisions relating to legal aid for urgent matters.

CRIMINAL LEGAL AID

34. The cost of criminal legal aid more than doubled between 1990/91 (£38.2 million) and
1997/98 (£81.2 million), but has dropped back by 16% to £68.6 million since that
peak. Chart 5 shows that applications for summary criminal legal aid rose slightly last
year, but that the total number is still lower than at any time between 1992/93 and
1997/98. The latest figures suggest that there will be a further increase in the current

                                                                
2 Letter dated 1st November 2000 regarding petition PE200.
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year. The chart also shows that the grant rate for summary criminal legal aid
applications determined by the Board tends to fluctuate from year to year.

FIXED PAYMENTS

35. The most significant change in criminal legal aid in recent years, however, has been
the introduction of fixed payments for summary criminal legal aid. Introduced in April
1998, fixed payments now account for 70% of criminal accounts processed by the
Board.

36. Fixed payment accounts are simpler and quicker to process than the previous
detailed accounts required for summary criminal legal aid. The streamlining of
procedures this has allowed means the Board can now pay criminal accounts more
quickly than in the past. Although there have been a number of challenges to various
aspects of the fixed payments regime, it would appear that, in general, the new
system has caused fewer problems for solicitors and their clients than were predicted
in some quarters before its introduction.

37. Through the Tri-Partite Group involving the Scottish Executive, the Board and the Law
Society, a potential difficulty has been identified in applying fixed payments to cases
in which solicitors appear likely to incur exceptionally high costs. The Executive
intends to address this issue within the next few months by introducing new
regulations.

REGISTRATION AND THE CODE OF PRACTICE

38. Another significant change was the introduction in October 1998 of a Register of all
firms and solicitors providing criminal legal assistance. To be registered, solicitor have
to comply with a Code of Practice prepared by the Board in consultation with the
profession and approved by Scottish Ministers.

39. As at 30th September 2000, there were 707 registered firms and 1863 registered
solicitors. There has been a slight decrease in the number of firms on the Register
since its introduction, mostly as a result of dissolution or amalgamation. Over the
same period there has been a 7% increase in the number of individual solicitors on
the Register.

40. All registered firms have been audited at least once to ensure continued compliance
with the Code. Firms are issued with an Audit Effectiveness Questionnaire on
completion of their audit. Over 85% felt that the audit caused them minimal disruption,
while three quarters thought that the audit findings were useful.

IMPROVING EFFICIENCY IN THE CRIMINAL JUSTICE SYSTEM

41. Legal aid is, of course, part of the wider justice system. It is in the interests of all who
use the system (accused persons, witnesses, victims, solicitors and advocates alike)
that it operates as smoothly and efficiently as possible. Whilst it is essential that the
various component parts of the justice system maintain and safeguard their
operational independence, the Board believes that there is scope for improvement in
the efficiency and effectiveness of the system. This could be achieved by better
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understanding of the impact of changes in policy or process in other parts of the
system, better fora for identifying and resolving issues etc. The Board is keen to
strengthen links with elements of the system to help ensure that the component parts
of the system operate in a cohesive and efficient fashion.

CHANGES TO PROCEDURES TO PROVIDE BETTER INFORMATION

42. We have recently revised the information we provide to applicants and their solicitors
where criminal legal aid is refused on the grounds that it is not in the interests of
justice that it be granted. Fuller reasons for refusal are now given, stating for example
that the defence stated appears frivolous, or that there appears  to be no likely threat
to the accused’s liberty or livelihood. This will assist the applicant and their solicitor
where an application for review might be appropriate.

43. The Board has also reviewed its processes for determining applications from solicitors
for sanction to instruct counsel or engage an expert witness, or incur any other item of
unusual or large expenditure. We are developing new guidance for solicitors on the
information that we need to enable us to decide such applications quickly and
correctly. This will help ensure that, where such additional expenditure is necessary
for a solicitor to conduct a proper defence of their client, they are able to do so. We
will shortly consult with the Law Society and the Faculty of Advocates on this issue.

ADVICE AND ASSISTANCE

44. The cost of advice and assistance in 1999/00 was £28.3 million, 129% higher than it
was ten years ago. Chart 6 shows that numbers of advice and assistance intimations
have fluctuated, but there has been a rise of 31% over the ten year period. While the
total costs of civil advice and assistance are more than double those of criminal, both
have seen similar rates of growth. There has also been substantial growth in the use
of assistance by way of representation (ABWOR), the bulk of which relates to criminal
proceedings.

45. Advice and assistance for civil matters still accounts for just over half of intimations
and almost 65% of costs. Within civil advice and assistance there have been more
significant shifts, as shown in Chart 7. Family/matrimonial cases now account for
30%, down from 39%, while reparation cases have dropped even more dramatically,
from 21% to 10% (a drop in volume of 41%). The number of intimations relating to
social welfare law, on the other hand (in this context meaning housing, employment,
benefits, debt and mental health), has risen by 52%, increasing its share of the total
from 20% to 27%.

46. There is a clear contrast between advice and assistance, the uses of which have
shown a shift in focus towards social welfare law, and civil legal aid, which remains
focused on family law and reparation. This may partly be explained by the fact that
work in many areas of social welfare law is not geared towards instigating or
defending proceedings for which civil legal aid is available.

47. Chart 8 shows a rise in the numbers of applications for increases in authorised
expenditure under advice and assistance, most significantly in the last four years.
Although the great majority of applications for increase relate to advice and
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assistance on civil matters, the largest increase has been seen in the proportion
related to criminal matters and ABWOR (the majority of which itself relates to criminal
matters). At the start of the decade, increases were sought in only 1% of criminal
cases: the figure last year was 13%. The limits of authorised expenditure have not
been changed (from £80 and £150) since 1994.

48. We have recently sent every legal aid practitioner a copy of our Advice and
Assistance Guidelines.  These provide guidance for our staff on the levels of increase
in authorised expenditure the Board will normally consider reasonable for different
types of advice, and the sort of information that we would expect to receive from
solicitors with requests.

GENERAL ISSUES

ELIGIBILITY FOR CIVIL LEGAL AID AND ADVICE AND ASSISTANCE

49. There are a number of differences in eligibility between advice and assistance and
civil legal aid. It is therefore possible for a person to qualify for one form of assistance
but not the other. For example, a person will be ineligible for advice and assistance if
they have disposable capital above £1000. However, a person with disposable capital
of up to £3000 will still be eligible for civil legal aid without a contribution, assuming
their income is within the relevant limits. A person with disposable capital between
£3000 and £8560 will, if they qualify on income, still be eligible for civil legal aid, albeit
with a contribution to pay.

50. Conversely, a person in receipt of Working Families Tax Credit (WFTC) will
automatically be eligible for advice and assistance on income grounds. However,
were they to apply for civil legal aid, their benefit would be assessed along with any
other income in determining their disposable income. A person with little capital but a
relatively high income from WFTC may therefore qualify for advice and assistance
without a contribution but be assessed with a very substantial contribution under civil
legal aid.

51. Although there is some logic behind the differing treatment of benefits such as these
(there are various allowances for dependent children already built into the
assessment of means for civil legal aid), the interaction of these rules and the
differences in treatment of capital can be very confusing and frustrating for potential
applicants.

SCOPE OF LEGAL AID

52. There are likely to be very many people who have incomes or capital that take them
just above the legal aid or advice and assistance limits, but who could by no means
be described as wealthy. Unless they  have some other means of subsidising the cost
of legal advice, the services of a solicitor may be outwith the reach of these people.
Although the Board will do all it can to ensure that the system operates as fairly as
possible, we have to operate within the eligibility framework approved by Parliament.

53. There may also be people who will find themselves involved in proceedings for which
legal aid is not available. Although there have been recent extensions of ABWOR to
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certain tribunals, there are still many proceedings (such as social security appeals
tribunals and actions in the small claims court) in relation to which members of the
public have no access to publicly funded legal representation. In many instances
representation by a solicitor may be unnecessary or other sources of assistance may
be available, possibly including representation. Advice and assistance will be
available so that people can access the services of a solicitor in relation to most of
these issues. Nevertheless, there may be situations in which legal aid as presently
defined does not reflect the needs of those involved in a justice system that stretches
well beyond the courts and tribunals for which legal aid is available.

REVIEW OF LEGAL AID REGULATIONS

54. The regulatory framework for legal aid and advice and assistance has been updated
in a piece meal fashion since 1986. The result of this is that the regulations can
appear inconsistent and the system can be very complex both for the Board to
administer and for others, including solicitors and their clients, to understand. In
additional, there are areas that have not been updated. Mention has already been
made of the fees payable to solicitors and advocates, the capital limits for advice and
assistance and civil legal aid and the limits of authorised expenditure for advice and
assistance. A further example is the sum that is exempted where the Board seeks to
recover its costs from the property recovered or preserved by an assisted person in
certain matrimonial cases. This has been fixed at £2500 since the Board was created.
Clearly, the significance of the exemption will now be very much less in real terms
than must have been the original intention when it was set at £2500.

55. The Board believes that a general review of the legal aid regulations is now required.
Rationalisation and simplification of the regulations would make  the system more
transparent, efficient and equitable for all those affected by them and assist the public
in knowing their entitlements to the services available under legal aid.

OPPONENTS

56. Having legal aid can make a considerable difference to an individual seeking to
uphold their rights or defend themselves against claims from others. It can also have
a very significant impact on the opponents of assisted persons if they do not
themselves qualify for legal aid and do not have substantial financial means at their
disposal. The Board has an obligation to consider any objections an opponent may
have to a grant of legal aid. It is often very difficult to explain to an opponent why legal
aid is granted when they feel it should not be. For this reason we are working to
improve the information we make available to opponents, to explain better how to
make objections, how the Board deals with objections and what the Board can and
cannot tell the opponent regarding the application to which they may be objecting.

ACCOUNTABILITY AND CHALLENGES TO DECISIONS OF THE BOARD

57. The Board makes its decisions within a formal statutory framework which confers on
the Board discretion in a range of areas. There is provision for those who disagree
with the Board’s decisions. There are formal review mechanisms within both civil and
criminal legal aid and, if a person is not satisfied with the outcome of an internal
review, the Board’s decisions are, like those of any other public body, subject to
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judicial review by the courts. If an individual applies for legal aid to judicially review a
decision of the Board and the Board refuses to grant legal aid, the matter is referred
to the Sheriff Principal of Lothian and Borders for a decision.

58. Issues relating to the Board’s administration can also be raised with the Parliamentary
Commissioner for Administration. The Board recognises that complaints to the
Parliamentary Commissioner should be regarded as a last resort for any aggrieved
party. The Board believes that complaints should be dealt with effectively and
efficiently. The Board has revised its complaints procedure, in consultation with the
Law Society and other interested parties, so that all of those who come into contact
with the Board are clear about how any complaints they may have will be handled.

CONFIDENTIALITY

59. Although the Board is keen that its processes and decisions should be as open and
transparent as possible to ensure maximum accountability, we are under a strict
statutory responsibility to protect the information we receive from both applicants and
opponents. The Legal Aid (Scotland) Act serves to protect the right to confidentiality
of all those who give us information, which will often be of a very personal nature or
may indeed be legally privileged. The Act accordingly makes it a criminal offence for
any member of Board staff to reveal information about a case without the consent of
the person by whom it was provided. This does not, however, apply in certain limited
situations such as in relation to the investigation of a criminal offence or complaint of
professional misconduct, or where disclosure is to enable the performance of duties
or functions imposed the Legal Aid (Scotland) Act itself.

INVESTIGATIONS

60. One of the Board’s tasks is to ensure that tax-payers’ money is properly spent. Our
audit and compliance department investigates suggested cases of abuse by
applicants, those in receipt of legal aid and solicitors. In terms of applicants and those
in receipt of legal aid, we seek to ensure that all financial details we have been given
are correct. Where legal aid has been granted because of a false statement regarding
the person’s resources, or where the assisted person fails to tell us of a change in
their circumstances that might affect their eligibility for legal aid, we can withdraw
legal aid and, where appropriate, report them to the criminal authorities.

61. In the first half of the current financial year, the Board effectively saved just under
£0.5 million through its investigations of applicants. This is greater than the total figure
for the previous financial year, largely due to an increase in resources within the
relevant department.

SOLICITORS’ AND ADVOCATES’ FEES

62. There has been no increase in fees for advice and assistance or criminal work since
1992 (although the introduction of fixed payments for summary criminal work in 1999
makes comparisons with earlier years difficult). There has also been little change in
civil fees since the same time, although some changes were made both to hourly
rates and to charging for certain items of work in 1995. Advocates’ fees have not
been changed since 1992.
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63. The point has been made to us often that the gap between legal aid and private fees
means that fewer solicitors are willing to carry out legal aid work, especially in civil
cases, or that legal aid work tends to be carried out by more junior staff. As outlined
above, the Board is carrying out research into the availability of legal aid services.

QUALITY

64. There are currently only limited mechanisms which provide assurance that the
services paid for through legal aid are of an appropriate quality. For a number of
years, the Board has argued that this gap should be filled in some way. This is not to
say that the Board believes that there are widespread problems in the quality of
service provided by solicitors and advocates, but rather that it is at odds with
developments in most areas of publicly funded service where quality assurance is
increasingly seen as an important aspect of accountability and effective delivery.

DEVELOPING THE BOARD’S SERVICE TO ASSIST AND FACILITATE ACCESS TO
JUSTICE

65. The Board is seeking to ensure that it administers the legal aid system such that it is
as accessible and easy to use as possible (within the statutory framework set down
by Parliament). We can do this by improving the information we make available for
applicants, opponents and solicitors – we are currently revising the range of
explanatory leaflets we provide – as well as addressing specific issues identified by
the public and the legal profession.

66. As part of our commitment to improving our service to the legal profession and
applicants, we published in our Corporate Plan 2000-2003 a new set of performance
targets. These set out the level of service that applicants, solicitors and advocates
can expect from the Board at various stages of a case, from registration of an advice
and assistance intimation to payment of accounts.

67. The performance indicators will be supported by a series of service standards, which
explain to the solicitor, advocate, applicant and opponent the level of service they can
expect from the Board at each stage of their dealings with the Board. These will be
published within the next months on our web sites, and will be included within new
leaflets for the public which are being developed.

68. In addition, we now ensure that solicitors and their clients are kept informed of the
progress with applications. If we have not made a decision within our target time (6
weeks from receipt of a fully documented application), we will send a status letter to
both the solicitor and the applicant informing them as to the stage the application has
reached and when a decision will be made, as well as explaining why we have been
unable to make a decision. We believe that this information may also be of value to
the courts in their management of cases.

69. We believe that these service standards and performance targets will provide
solicitors and clients with greater certainty about what can be expected from the
Board at each stage of a case, and the Board's processes for dealing with
applications and accounts will be more transparent.



13

70. To further improve the service we are able to offer solicitors and their clients, the
Board is seeking to make a series of capital investments to enhance our information
infrastructure. The first part of this has seen the replacement of the Board’s financial
administration systems, with a new system for the assessment and payment of
accounts to be introduced in due course. The Board has also recently been awarded
a grant of £750,000 by the Scottish Executive from the Modernising Government
Fund to assist us in a £2 million capital investment aimed at the application of e-
commerce in legal aid.

CONSULTATION

71. In order to gauge the views of stakeholders and ensure that we are more responsive
to the needs they identify in relation to a wide range of issues, including those
detailed above, the Board has embarked on an extensive consultation exercise. Over
the last year, we have held a series of meetings around the country at which the
views of the public and legal aid practitioners have been sought. We also have
continuing consultation with the Law Society and the Faculty of Advocates, meetings
with local faculties and have just completed a survey of solicitors, asking them to
comment on various aspects of the Board’s operation. We have also been improving
our links with the advice and wider voluntary sectors, as we recognise that many
organisations operating in these sectors are affected by, and will have their own
distinct views on, the operation of legal aid.

72. These exchanges of views have proved to very useful. The Committee has previously
been sent a copy of the Board’s report on the first phase of public and faculty
meetings3. We also recently published the results of our latest service satisfaction
survey of solicitors. 200 solicitors responded and the findings of the survey, along with
the feedback received from the faculty meetings are informing the development of an
action plan to address the issues raised.

73. We will be continuing our programme of consultation in the future and are also
currently considering how best to access the views of users of the services funded
and provided by the Board.

COMMUNITY LEGAL SERVICES

74. The Board is pleased to be a member of a Working Group, set up by the Justice
Minister, Jim Wallace, to consider and make recommendations on the development of
legal services in the community. The Board has also increased its research and policy
resources to assist the Group in its investigations and the development of proposals.

75. On a related theme, the Board is about to invite proposals from the advice sector for
the employment of solicitors in pilot projects, to be established by the Board under
Part V of the Legal Aid (Scotland) Act 1986. These pilots will enable the Board,
Executive and partner agencies to assess the impact of employing solicitors in a
range of contexts and, in a wider sense, to learn from the experience of developing
and running pilot projects in partnership with other providers and, possibly, funders.

                                                                
3 Submitted in September 2000
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Both of these aspects will be hugely important in the ongoing development of
community legal services and the Board looks forward to working with others to
ensure that a system can be developed that meets the needs of a 21st century
society.

EUROPEAN CONVENTION ON HUMAN RIGHTS

76. We have conducted a major review of the potential consequences for the Board of the
incorporation of ECHR into domestic law, looking at all aspects of its operation and
how it relates to applicants, opponents, solicitors, advocates and employees. This
review has involved Board members legal staff and external experts in this field.
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LA/20
EQUAL OPPORTUNITIES COMMISSION

1. The Equal Opportunities Commission welcomes this opportunity to submit evidence to the
Committee’s Legal Aid Enquiry. I enclose a background paper setting out the role of the
EOC in Scotland in providing information and advice to the public. Our experience relates
solely to issues of civil justice, and specifically discrimination. The background paper
makes it clear that we are not sufficiently resourced to provide our services, especially in
relation to representation, to all those who have a valid sex discrimination claim. For that
reason, we rely heavily on other agencies at a local level who are able to represent
individuals at the employment tribunal. Until the recent announcement about the extension
of Assistance By Way of Representation (ABWOR) to employment tribunals, no legal
assistance was available to pursue discrimination claims in the employment tribunal.

2. We make the following observations in relation to the provision of legal assistance for sex
discrimination cases:

The need for good quality advice

3. Research over the years has indicated that one of the most important factors in whether a
sex discrimination claim is successful or not is whether the claimant is able to get good
quality advice and representation.   Without proper advice many people may not be aware
that they have a claim under the Sex Discrimination Act (SDA) and how such a claim could
be pursued.  Even if advice is available, unrepresented claimants face a number of barriers
in pursuing a case to the employment tribunal or sheriff court, for example, the complexity of
the law, complicated issues of fact and lack of knowledge of tribunal or court procedures.
Discrimination law often involves particularly complicated concepts, including the
application of European law principles. Discrimination cases are often highly charged, for
example in sexual harassment or victimisation cases where the applicant is still employed
by the respondent.  Further many claimants will be intimidated by the legal process itself
particularly where the other side in the case has legal representation.  Without access to
good quality representation many claimants will be either unwilling or unable properly to
pursue their complaint.

Barriers to good quality advice

4. There are two main barriers which prevent people from getting access to good quality
advice and representation.

Availability of advice services
5. The first of these relates to the availability of advice services within particular geographical

locations and the expertise of those services that are available.   In this context, advice
services include Citizens Advice Bureaux, solicitors, law centres and other advice
agencies. The absence of legal aid for representation in tribunals has meant that general
practice solicitors have not built up an expertise in this area of the law. Consequently, heavy
reliance is placed on the alternative sources of advice and representation, particular in the
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‘not-for-profit’ sector, where a certain amount of expertise has built up as a result of
demand for advice on discrimination.

6. An individual may find that, while many of these agencies are able to identify issues of sex
discrimination and to provide advice on such issues, there is no-one within their area who
has the knowledge and experience necessary to act in such cases and represent the
individual before the tribunal or court.

7. This is largely the result of a lack of sufficient funding for many of the ‘not-for-profit’
organisations. As a result, they cannot employ and retain specialist caseworkers who
would be able to deal with complex discrimination cases.   Many rely on part-time
volunteers to provide their services. While these volunteers are a valuable resource, it is in
the nature of this work that it is difficult for volunteers to obtain the necessary expertise.
Further,  volunteers who do obtain this expertise may not remain with the organisation
indefinitely.   If these organisations had the funding to employ the specialists needed then
these employees could undertake not only casework, but could also train and support
volunteers who were advising and representing in discrimination cases.

8. Those individuals who find that there is no advice agency able deal with their case in their
area may have to look further afield for an advice service which has the sufficient expertise
to deal with their case.   Many agencies providing free advice are able to act only for
individuals who live within a particular geographical area and so many people may have to
consider using a solicitor.  They will then encounter the second barrier to accessing advice
and representation.

Financial barriers
9. The second barrier is financial; many people are unable to afford the legal fees that they

would incur in instructing a solicitor.   While some public funding of these cases is available
through the legal aid system, it is limited to advice and assistance. Further, the majority of
solicitors specialising in employment and discrimination work do not offer legal aid,
presumably because they do not consider it to be worthwhile financially. Further, specialist
advice comes at a premium, which many applicants are unable to afford.

The current system

10. At the moment, there is no form of legal aid available for representation in the employment
tribunal and legal advice and assistance is available only for preparation of the case.

11. The extension of ABWOR (Advice By Way Of Representation) to proceedings in the
employment tribunal is an important step forward and one that is welcomed by the EOC.
However, the financial eligibility criteria for ABWOR and legal advice and assistance are
less generous than those for civil legal aid, for example, actual outgoings are taken into
account when calculating disposable income for civil legal aid but not for ABWOR and legal
advice and assistance.   This means that the extension of ABWOR will not increase the
number of people who are eligible for legal aid for employment tribunal proceedings but
only widen the work that can be done for those who would already be eligible for legal
advice and assistance.



3

12. Even those who are eligible for legal advice and assistance and ABWOR may find that they
still cannot afford to pursue their case due to the contribution that they may have to pay
towards their legal fees.   For example, someone working 35 hours a week on the minimum
wage would have to pay a contribution of £56 and they may not have this sum available out
of a gross weekly income of £129.50.

13. Low paid workers in particular may well find a contribution of that level prohibitive. Under
ABWOR no account is taken of  actual outgoings and therefore a contribution based on
income of £129.50 which takes no account of outgoings is not likely to reflect disposable
income.  However, the full Legal Aid elegibility criteria take account of the actual outgoings
and so the income on which any contribution is based will more accurately reflect the
income from which the contribution has to be paid.

14. The extension of ABWOR to proceedings in the employment tribunal (instead of full Legal
Aid) may have a disparate impact on women.   Women are, on average, paid less than
men and are statistically more likely to be employed in lower paid and part-time work.

15. Discrimination claims are often pursued while an applicant is still in employment, meaning
that they are still in receipt of an income, but the low thresholds and levels of contribution
result in their being unable to pursue the claim, often continuing to suffer discrimination as a
consequence.

16. While the extension of ABWOR to employment tribunals is welcome, we recommend that
full Legal Aid should be available in relation to cases in the employment tribunal.  However,
we are concerned to learn from the Scottish Legal Aid Board that the number of
applications for civil legal aid has dropped significantly in recent years, and understand,
anecdotally, that the reason for this drop is the prohibitive nature of the level of
contributions. Again, high levels of contributions can affect women in particular, who are
more likely to be low paid with dependents. Any extension of legal aid to employment
tribunals would need to be based on realistic thresholds and contributions.

17. Those who are unable to afford legal fees or unable to obtain legal aid funding for their
case would have to look for a legal service which provides free advice and representation
and, as stated above, they may find that there is no such service in their area which is able
to deal with their case.

18. In any event, for those who do not qualify for legal aid, the proposed extension of costs
announced by the Secretary of State for Trade and Industry on 27 November from £500 to
£10,000 for frivolous or vexatious claims is likely to operate as a further disincentive to
pursue even legitimate claims because of the fear of a costs award.

Fundamental Review of Legal Services

19. Rather than simply altering eligibility for legal aid, it is our submission that the legal aid
system should be fundamentally reformed to ensure that proper advice and representation
is available to all those who have suffered sex discrimination.  In that regard we believe that
any review of the legal aid system should be conducted as part of the Scottish Executive’s
review of community legal services in Scotland. In particular, a legal services commission
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should be set up to take a strategic overview of the provision of legal services to ensure
that advice services are properly funded and available no matter the geographical location
of the person accessing those services

20. Further, we believe that it is essential that these services should also be held to quality
standards that ensure that the public receive proper advice and representation.  Under the
current system, a solicitor can receive legal aid funding for their client’s case regardless of
their ability or expertise. In contrast, advice agencies which may have this expertise have to
fund their client’s case through limited resources.

21. We urge the inquiry to consider methods to ensure that public money provides an advice
service to the public that is able to offer good quality advice and representation in cases of
sex discrimination.

Muriel Robison
Principal Legal Officer
21 December 2000



LA/20 CONTD

LETTER FROM EOC TO THE SCOTTISH EXECUTIVE

COMMUNITY LEGAL SERVICES WORKING GROUP

I refer to the meeting of the above group on 8 December 2000.  As I suggested
during our discussion after the meeting, I am enclosing a paper outlining the role of
the EOC in Scotland in relation to the provision of advice and information services,
which I hope will be useful background.  As I also said, the EOC would be very
happy to host one of the future meetings of the group at our offices in Glasgow.

You also asked for our views on ‘concept and purpose’ with a view to focusing the
issues at the next meeting.  In that regard the EOC was closely involved with the
production of the Association of Scottish Legal Advice Networks (ASLAN) manifesto.
At its launch on 6 September 2000, we publicly welcomed the contribution that this
made to re-opening the debate about a review of community legal services in
Scotland.  We would commend this ‘vision’ to you as identifying the main guiding
principles for a reformed system.  A copy of the manifesto is enclosed.

In particular, however, we would like to highlight the following points:

• There is a need for a strategic overview of the provision of legal services in
Scotland.  A national agency should be set up to take this strategic overview,
and to ensure that legal services are provided in a co-ordinated way on the
basis of need in terms of subject areas and geographical provision

• There needs to be a definition of legal services, which should be broad
enough to encompass diagnosis and advice of ‘justiciable problems’ and
include provision of services by private practice solicitors, but the definition
should not be too broad to include information generally, to ensure that
resources are focused

• At the outset, there needs to be an elementary ‘mapping’ exercise, identifying
current provision and needs, and any gaps in provision

• Funding would cover advice and representation on legal problems not
currently funded through legal aid, for example, employment and
discrimination law, including in particular representation at the employment
tribunal

• Stable and secure funding should be made available  to competent agencies
on a ‘block’ basis, rather than on a case-by-case basis

• Initial access to the community legal services should be free
• Rigorous quality standards require to be enforced which apply to all agencies
• Given the extensive complexities of discrimination law, specialist employment

and discrimination advice and representation requires to be available at a
local level

• Those providing general services need to have appropriate expertise to
identify discrimination claims and to refer them appropriately to specialist
agencies



• There should be not automatic assumption that the regional partnership
model in England is appropriate for Scotland.

I hope these ideas help you in identifying the ‘concept and purpose’ and clarifying
the scope and direction of the group of the working group.

Please do not hesitate to contact me if you wish further clarification of any of the
issues raised in this letter or the accompanying papers.

Muriel Robison
Principal Legal Officer
21 December 2000
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LA/20 CONTD.2

The Role of the Equal Opportunities Commission in Scotland in Providing
Information and Advice

The Remit of the EOC

1. The Equal Opportunities Commission (EOC) was set up in 1975 by section 53 of
the Sex Discrimination Act (SDA). Section 53 sets out the duties of the EOC,
namely:

(a) to work toward the elimination of discrimination,

(b) to promote equality of opportunity between women and men generally, and,

(c) to keep under review the working of [the SDA] and the Equal Pay Act 1970
and….draw up and submit to the Secretary of State proposals for amending
them”.

2. In relation to the provision of information and advice therefore, the EOC is
restricted to providing services which fall within its statutory remit. This means
that the EOC can only give advice and information in relation to issues involving
discrimination between women and men on the grounds of their sex and in
relation to the promotion of equality of opportunity between women and men.

3. The SDA sets out the situations where discrimination on the grounds of sex will
be unlawful, and sets up procedures for challenging such treatment. The SDA
outlaws discrimination in employment, in the provision of goods, facilities services
and premises and in the field of education, subject to certain exceptions.
Complaints relating to discrimination in employment are pursued in the
employment tribunal, while complaints relating to discrimination in education or in
the provision of goods, facilities and services are pursued in the sheriff court.

The Scope of Services

4. The SDA sets out a number of powers available to the EOC in exercising its
duties. In the context of the provision of advice services, the most important
power is  the power to grant assistance to individuals set out in section 75 of the
SDA, which states as follows:

“(1) Where, in relation to proceedings or prospective proceedings either under
this Act or in respect on an equality clause, an individual who is an actual or
prospective complainant or claimant applies to the Commission for assistance
under this section, the Commission shall consider the application and may grant
it if they think fit to do so on the ground that –

(a) the case raises a question of principle, or

(b) it is unreasonable, having regard to the complexity of the case of the
applicant’s position in relation to the respondent or another person
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involved or any other matter, to expect the applicant to deal with the case
unaided,

or by reason of any other consideration.

(2) Assistance by the Commission under this section may include –

(a) giving advice;
(b) procuring or attempting to procure the settlement of any matter in dispute;
(c) arranging for the giving of advice or assistance by a solicitor or counsel;
(d) arranging for representation by any person including all such assistance

as is usually given by a solicitor or counsel in the steps preliminary or
incidental to any proceedings or in arriving at or giving effect to a
compromise to avoid or bring to an end any proceedings,

(e) any other form of assistance the Commission may consider
appropriate,….”

5. To summarise, the EOC has a statutory responsibility to consider all requests for
assistance from individuals in relation to proceedings under the SDA or Equal
Pay Act 1970. The EOC then has discretion whether or not to grant assistance,
on the basis of the grounds set out above.

The Work of the Commission in Scotland

6. The Commission has four offices in Great Britain. The Head Office is in
Manchester, where approximately 140 staff are employed. There is a press office
in London, and ‘regional’ offices in Cardiff, serving Wales, and in Glasgow,
serving Scotland.

7. The office in Scotland has 14 staff, including the Director, Senior Policy Officer,
Development Officers in Education and in Employment and a Publications and
Information Officer. There is a small casework team of two caseworkers, headed
up by a Principal Legal Officer.

First Tier Specialist Advice

8. The Scotland office provides information and advice regarding sex discrimination
and sex equality to enquirers in Scotland. As well as providing advice to
members of the public, we provide information and advice to employers, local
authorities, trade unions, solicitors, advisers, etc. General enquiries requesting
information, briefings or publications relating to sex equality will be dealt with by
front-line staff who respond to telephone enquiries.

9. Enquiries from individuals for advice regarding discrimination which they believe
they have suffered in the workplace or in society generally are dealt with  by  a
caseworker who will give specific tailored advice regarding the application of the
SDA. This takes the form of assisting the individual to investigate whether or not
they have a potential claim under the SDA, and for those cases which can
proceed to the employment tribunal, with the completion of the appropriate forms.
Caseworkers are currently able to provide this level of assistance to all those who
approach us for assistance whose complaint falls within our remit.



3

Representation

10. In relation, however, to pursuing complaints in the sheriff court and
representation in the employment tribunal, the Commission can only offer
assistance to fund a solicitor and/or counsel in a very limited number of cases. As
a result of limited resources, the Commission has been required to set out criteria
against which each case is assessed to determine whether or not such funding
will be made available. In general, cases will be considered for assistance where
the outcome will clarify a grey area of law, where the outcome will affect a large
number of people, or where the case is likely to attract widespread publicity. The
Commission also considers issues and determines which aspects of that issue
will receive priority for assistance, and on occasion identifies sectors of particular
interest.

11. The Commission’s legal budget for GB for 2000/2001 is £375,000. This is an
increase from previous years when the legal budget stood at £300,000. There is
no specific allocation for Scottish cases, which are considered along with cases
from other parts of the country against the criteria outlined. There is therefore no
requirement for the Commission in any one year to fund any cases in Scotland.
In general, however, Scottish cases account for approximately 10% of this
budget, with the Commission funding approximately six to eight Scottish cases
each year. Assistance usually takes the form of representation by an in-house
solicitor and counsel or by an external solicitor.

12. However, caseworkers deal with approximately 200 cases per year, which means
that approximately 95% of those whom we assist  require to consider alternative
sources of representation.

13. One option is for an applicant to represent themselves. The difficulties of party
litigants pursing claims in the sheriff court are well- recognised. In any event
financial awards in claims in relation to discrimination of goods, facilities and
services are generally very low, and the concerns about the risk of costs in the
event of an unsuccessful case means that individuals are very reluctant to pursue
such claims on their own.

14. Although the employment tribunal system was designed to be cheap, informal
and accessible, certain cases under the SDA and the Equal Pay Act are very
complex, not least because they may involve questions of European Community
law. The law itself is very dynamic. It may involve difficult concepts such as
indirect discrimination, victimisation and equal value. Some case are highly
charged, e.g. sexual harassment complaints. Often the applicant is still working
for the respondent. They may involve sensitive examination and extensive cross-
examination. Research indicates that those applicants who are represented by
specialists are more likely to be successful.

15. Consequently the Commission in Scotland makes every effort to ensure that
individuals are represented in cases going to the sheriff court or employment
tribunal.
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Referrals

Referrals to private practice solicitors
16. Legal aid is available to pursue claims in the sheriff court, and therefore some

clients may qualify for legal aid to instruct solicitors to pursue claims on their
behalf in the sheriff court. These represent only a tiny proportion of the cases in
which we become involved. In any event,  the legal aid thresholds are currently
deemed to be very low, resulting in very few individuals being financially eligible,
and our limited experience would suggest something of a reluctance to fund
cases where there is a very important point of principle, but the value of any
award will be low in comparison with the costs involved.

17. While it is open to the Commission to refer clients to private practice solicitors,
clients will require to fund the costs of representation in the employment tribunal
themselves because legal aid has not until recently been available.

18. Even if the client can afford to instruct a solicitor, there are very few solicitors in
Scotland specialising in discrimination law and that specialist advice is offered at
premium rates meaning that many applicants cannot afford these specialist
services.

19. Some private practice solicitors are prepared to provide their services on a ‘no-
win, no-fee’ basis. However, as the value of awards in sex discrimination cases is
often on the low side compared with the complexity of the case, many of those
providing their services on a no-win, no-fee basis do not feel able to assist in sex
discrimination cases.

20. Even with the extension of legal aid in the form of ABWOR to employment
tribunals, most solicitors specialising in discrimination law do not offer legal aid,
the rates of payment for work under the ABWOR scheme are very low, and the
number of people who will benefit is limited.

Referrals to the ‘not-for-profit’ sector
21. Because of the lack of legal aid, and the cost of private practice solicitors, the

unmet legal need for representation for those suffering discrimination is
increasingly being met by lay providers in the ‘not-for-profit’ sector, where a
certain level of expertise has been built up.

22. We therefore rely heavily on the ‘not-for-profit’ sector to represent clients in the
employment tribunal. We have built up a database of contacts throughout
Scotland, and clients are provided with a list of those able to provide free
representation in a particular area. Whether or not we are able to secure a
representative for an individual, and if so, the quality and expertise of that
representative, depends very much on the geographical location of that
individual. Increasingly, we are finding it more and more difficult to secure free
representation in certain parts of the country, as a result, we believe, of the
withdrawal and reduction of funding to organisations which provide such services.
The underfunding of these services often means that specialisms which have
been built-up are often lost, either because there is a high turn-over of volunteers
or funding for specialist posts is withdrawn.
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Transfer of Expertise

23. As a recognition of the fact that the Commission cannot provide assistance by
way of representation to all those who approach us, the Commission’s Principal
Legal Officer in Scotland is charged with the responsibility of delivering a transfer
of expertise programme to those organisations whom we pass clients to for
representation. In particular, this involves running a series of seminars,
throughout the country, delivering free or reduced cost training to those
organisations involved in this type of work. Throughout the course of the year, we
work in partnership with other organisations such as The Scottish Low Pay Unit,
The Scottish Association of Law Centres, the Scottish Employment Rights
Network, The Scottish Discrimination Law Association,  and the Commission for
Racial Equality and the Disability Rights Commission. In the past we have
delivered training in partnership with Citizens Advice Scotland, the Law Society of
Scotland and the Faculty of Advocates.

24. As a consequence of the scope of the advice we provide, from information
through to advocacy, we work on a daily basis with a wide range of organisations
and individuals, with volunteers and professionals, with lawyers and non-lawyers.

Inward referrals

25. As well as referring cases to outside agencies, cases are referred to us by
representatives who do not have the expertise to deal with the enquiry, or who
are simply seeking expert advice regarding how to deal with the enquiry. We
therefore provide a second-tier advice service to all those advising in this area,
from lay volunteers, to solicitors, and advocates.

Budgets and Funding

26. As stated above, the Commission’s annual legal budget for GB is currently
£375,000, with approximately 10% of that budget being spent on Scottish cases
each year. However, in determining the extent of funding for advice services,
account should also be taken of the staff involved in providing these services.
The Commission estimates that the cost of providing these services in Scotland,
including salaries, employers on-costs and a proportion of overheads,  is in the
region of £200,000.

Quality standards

27. The Commission is currently carrying out a review of information and advice
services, and of the methods used to ensure that all advice provided meets a
high standard. Currently, the Commission has produced internal comprehensive
‘casework standards’ which are enforced through the performance appraisal
system.

The Use of Information Technology

28. The Commission has a relatively comprehensive web-site, which includes most
of our briefings and publications. Individuals can also communicate with us via e-
mail. The use of e-mail to communicate has increased considerably in the last
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year. The Commission is currently considering the possibility of creating a web-
site for representatives and has lodged a ‘tender’ with the Community Legal
Services Commission in England for funding to develop this.



LA21
THE ROYAL FACULTY OF PROCURATORS IN GLASGOW

1. I refer to your paper requesting evidence for this enquiry. The Royal Faculty
would be pleased to contribute evidence. This letter is at this stage provisional,
and in effect a note of interest in view of the short time limit. The following points
are made at this stage.

2. Firstly in money cases, there is a need to encourage the legal expense insurance
industry and the Civil Legal Aid Scheme to develop in harmony with each other.
There is no place for competition between them. Legal Aid should be available
where for any reasons legal expenses insurance is not available.

3. “After the event” legal expenses insurance allows solicitors and advocates, to
utilise part of the proceeds of money recovered from claims to pay the lawyer at a
fair rate for the lawyer’s skill, resources and responsibility deployed in the
conduct of the case. This is a sound commercial principle, which ought to be
used to relieve the Legal Aid Scheme of financial liability.

4. Under the Legal Aid scheme, remuneration of lawyers comes from public funds
and not from the proceeds of claims The financial return for lawyers from Civil
Legal Aid is at present so unattractive as to make cases not financially viable
from the lawyer’s perspective. The effect of this is a much reduced willingness by
solicitors to use the scheme, and in consequence increased difficulty for those
members of the community most in need of financial help.

5. In order to allow the legal aid scheme to work properly, lawyers should be paid at
proper professional rates. As there is a limit to what can be paid from public
funds, the maximum advantage should be taken of commercial insurance
schemes, so that proper remuneration can be paid for the cases which, for
example because they are not money cases, cannot be insured.

6. Secondly an anomaly in the law has allowed unregulated commercial concerns to
develop large businesses in claims recovery, where this is not permitted to highly
trained and closely regulated lawyers.

7. These commercial concerns are permitted to work on the basis of contingency
fees. This means that they are able to negotiate payment in the form of a share of
the proceeds of the claim. Solicitors and advocates are not allowed to do this. As
a result qualified lawyers are at a serious commercial disadvantage compared
with those who are not regulated.

8. Lawyers working with insurers have the capacity to relieve the legal aid scheme
of much of the financial burden in money cases if they are allowed to do so. It is
not sensible that commercial concerns free to operate without restriction when
qualified and regulated professionals operate at a serious commercial
disadvantage.

9. Contingency fees should be outlawed for all or none. If it is contrary to the public
interest to allow lawyers to operate contingency fees it must also be contrary to



the public interest to allow others to operate in this way. The present
arrangements amount to financial and professional discrimination against
lawyers, and to an undermining of the infrastructure on which the business of
claims recovery is based.

10. If lawyers are to be placed at a disadvantage in this way, there will be an effect in
the way in which these services are provided. If this is the intention it should be a
matter of considered policy and not an anomaly in the development of the law.

11. If these matters are successfully considered and addressed more funds will be
released for the non-money cases, and other cases where commercial interests
cannot help.

12. No doubt many other issues will arise in the course of the inquiry. We would be
pleased to have the opportunity to contribute further.

Walter Semple
The Dean
Royal Faculty of Procurators in Glasgow
3 January 2001
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JUSTICE 1 COMMITTEE

LEGAL AID INQUIRY

SUBMISSION FROM SCOTTISH LEGAL ACTION GROUP

As advised by e-mail on 3rd January, this Group wishes to respond to your committee’s
request for written evidence from interested parties in relation to the above subject.

We regret that our first submissions have come well into your deliberations. Assembling
an overview of a fairly extensive set of proposals from a Group which has taken an
interest in all aspects of legal aid has taken more time than we would have liked. This
Group has no paid staff and we do not always hear about such consultations in time to
draft a response which can then be circulated to and then approved by a monthly
meeting of our Board.

1 WHO WE ARE 2

2 OUR VIEWS IN SUMMARY 2

3 INTRODUCTION 3

4 COMMUNITY LEGAL SERVICES 4
4.1 Extension of advice and law centres 4
4.2 Employment of Legal Aid solicitors in advice and law centres 4
4.3 Supply of Legal Advice & Assistance by unqualified staff 4
4.4 Contracts to solicitors to supply unmet legal need 5
4.5 Reference resources 5
4.6 Education 5

5 MEDIATION 5
5.1 Never to be compulsory 6
5.2 Timing 6
5.3 Extension of mediation 6

6 THE MERITS TEST FOR CIVIL LEGAL AID - REASONABLENESS 6

7 THE MERITS TEST FOR CRIMINAL LEGAL AID 7

8 ELIGIBILITY ON MEANS 7
8.1 Need for upward extension of income eligibility limits 7
8.2 Special assistance for expensive cases 8
8.3 Need for review of treatment of capital 8
8.4 Small claims 8

9 PAYING SOLICITORS 8



9.1 Fixed payments 8
9.2 Level of fees 9
9.3 Payment for work authorised retrospectively 9

10 STREAMLINING THE ADMINISTRATION OF LEGAL AID 9
10.1 Information on practice and Procedure 9
10.2 Statistics 10
10.3 Extension of ABWOR 10
10.4 Collection of money by solicitors 10

11 KEEPING EXPENDITURE DOWN: ALTERNATIVES TO LEGAL AID 10
11.1 Private legal expenses insurance 10
11.2 DIY legal action 11
11.3 Mandatory private insurance in other circumstances 11



1 WHO WE ARE

This Group was formed 25 years ago to explain the law and promote legal services and
improvements in the law which will benefit the more disadvantaged members of society.
It has from its commencement published the legal journal SCOlag.

Access to justice has therefore been foremost among the group’s concerns.

The Group has made representations or responded to consultations in 1979, 1985,
1987, 1988, 1991, 1994, and 1998, producing feedback ranging from a full analysis by
the Scottish Office of our representations, along with those of the Scottish Legal Aid
Board and the Law Society (following on a consultation in 1987 when we highlighted
some 49 deficiencies in the then Legal Aid system), to complete silence, as followed
our representations to the consultation exercise in 1998 Access to Justice Beyond the
Year 2000. We therefore welcome the chance to participate in what looks like being a
more interactive consultation process under the new committee system of the Scottish
Parliament.

2 OUR VIEWS IN SUMMARY

There is scope for more community legal services and public education in the law. .

Other legal aid systems should be studied, but in funding legal aid services, the
government’s approach should be to put itself as far as possible in the place of a
private client making choices with due regard to value for money. The principles
adopted with regard to whether it is “reasonable in the circumstances” to grant legal aid
in civil matters should be scrutinised.

While mediation without a solicitor should never be compulsory, it should be
encouraged, particularly before family disputes reach the courts, and ACAS-type pro-
active mediation through solicitors between the parties to all contested litigation should
be publicly funded.

Criminal legal aid applications should be determined by the Scottish Legal Aid Board
without any requirement for solicitors to certify their reasonableness. Methods for
ensuring that the Convention human right to representation does not lead to wasteful
public expenditure should be examined.

The entitlement of persons of poor or moderate means to legal aid in civil matters has
been eroded too far. Means testing should be relaxed where the expenditure is likely to
be particularly high, and to avoid penalising persons who have saved out of a modest
income.

Fixed payments for criminal legal aid representation are, in principle, to be avoided.



They encourage pleas of Not Guilty in order to obtain legal aid, followed by changes of
plea. 

Solicitors who choose to represent the less fortunate members of society should not be
penalised by being remunerated at half the rate of remuneration a private client would
pay.  Nor should they be refused payment for doing necessary work for a client in
advance of confirmation from the Legal Aid Board that the work is justified.

More information on the net cost of civil legal aid is required.

The simple procedure for Assistance By Way Of Representation, in place of the
complex procedures for normal Civil Legal Aid, should be extended to cover other court
work.

In a limited number of situations there are alternatives to Legal Aid.

Vigilance in keeping down the cost of legal aid is required, while ensuring that access
to justice is more adequately funded than at present.

3 INTRODUCTION

The Committee is first referred to the still relevant 1979 Report of the Royal
Commission on Legal Services in Scotland, chaired by Lord Hughes.  We refer in
particular to the preamble to the Report, in Chapter 2 The Need for Legal Services.

We recommend study of Legal Aid systems beyond the United Kingdom.
We recommend that the approach of the Government to purchasing legal services for
members of the public should be based on obtaining value for money (in terms of
performance, efficiency and a good relationship between the provider of legal services
and the client) should be measured where practicable so that the services rendered are
of sufficient quality and the provider hired, rewarded and (if need be) fired accordingly.

Legal Advice and Assistance is used for legal services other than court representation.
 It covers giving advice, correspondence with third parties on behalf of the client, etc.  By
basing means assessment on the previous weeks income, the pink form scheme must
be one of the simplest schemes ever devised for means-tested services to the citizen.
The busy practitioner need only spend a very short time completing the application
before granting it, if the applicant’s means allow, and then getting down to his proper
role of advising and assisting the applicant. We would not like to see any change in this
feature.  When a case reaches court, a separate Criminal or Civil Legal Aid certificate
is required from the Scottish Legal Aid Board.  Such a certificate (particularly on the
civil side) involves a lot of form-filling and preparation, a thorough means assessment,
and at the conclusion of the case a detailed and time-consuming account of expenses. 
In the case of Legal Advice and Assistance. 

We mention the distinction between these two broad areas of Legal Aid because of



some of our recommendations, and to emphasise the difference in effort by the solicitor
in handling the two types of Legal Aid.

4 COMMUNITY LEGAL SERVICES

4.1 Extension of advice and law centres

The Group has long supported the extension of community advice and law centres as
cost-efficient and congenial access for the public to legal assistance.  It is a matter of
concern that the funding of all such bodies tends to be precarious.

4.2 Employment of Legal Aid solicitors in advice and law centres

Solicitors employed by the Scottish Legal Aid Board and knowledgeable and
experienced in areas in which advice agencies specialise such as employment,
housing and social security should be located in advice agencies, supported by
appropriate secretarial back-up and office equipment.

4.3 Supply of Legal Advice & Assistance by unqualified staff

We believe that non-legally qualified staff can supply Legal Advice and Assistance
funded by the Scottish Legal Aid Board. Sometimes they would be the persons with
most knowledge and experience in certain areas.  To assure quality, however, they
must have qualifications in their specialisms and training in associated areas of the law.

4.4 Contracts to solicitors to supply unmet legal need

4.4.1 As a further source of legal aid, solicitors could have non-exclusive contracts to
supply legal services in areas of unmet legal need. Contracts would be determined
according to such factors as geographical area, and the input which such solicitors
already give to a particular topic, such an immigration or welfare law (known in other
jurisdictions as “boutique contracting”.)  They should include areas where Assistance by
way of Representation is required, such as busy urban heritable courts where people’s
homes are at risk.

4.4.2 Solicitors are paid by the Scottish Legal Aid Board for providing Legal Advice
and Assistance according to “time and line”, meaning a rate based on time spent and
written work done.  It would be appropriate to pay such specialist solicitors at an
enhanced rate.

4.4.3 We would encourage experimentation in pilot schemes and in rural areas.

4.5 Reference resources



These should be increasingly placed in public libraries and in advice agencies, both in
printed form and on computer by means of CD Rom and the Internet.

4.6 Education

We favour greater effort in teaching children, along with modern studies and civic
awareness, the rudiments of law and the legal system. 

A publicly-funded agency could also undertake the publication of more explanatory
leaflets than are currently available from rights and trading standards agencies, and
could highlight on radio, television and in the press topical items of importance.

 The greatest care must be taken to ensure, however, that such publications are going
to reach the people who will benefit from them.

5 MEDIATION

We welcome the fact that Legal Aid now supports mediation in family and other civil
cases. 

5.1 Never to be compulsory

5.1.1 While mediation is to be encouraged, we would not wish to make it compulsory
at any stage, since it may not suit all parties. 
5.1.2 There must be careful consideration given to the use of mediation where there
may be no “equality of arms” between the parties, for whatever reason. 
5.1.3 We would also not like to see the Legal Aid Board bringing value judgements to
bear on the extent to which a particular party has cooperated in mediation.  The
principle that reference may not be made in court to what, if anything, has happened
during mediation - or whether mediation has been tried - should extend to the Legal Aid
application process.
5.1.4 ScoLAG  would not wish to see mediation being used as a reason for reducing
the availability or scale of publicly-funded representation.   

5.2 Timing in matrimonial and other family disputes

Mediation should be available not so much from when a case is into court as when the
parties first consult their legal advisers or even earlier. Organisations such as Relate
should not be left short of personnel and resources.

5.3 Extension of mediation

5.3.1 Mediation can usefully continue during and after the adversarial process is in
relation to arrangements between parents over contact with their children.



5.3.2 The way in which mediation works in employment disputes is more pro-active.
An officer of ACAS, knowledgeable in the law of employment, contacts both sides’
lawyers and acts as a go-between from the time the case is brought, often ending up
with a written agreement between the parties to settle the action.  A legally experienced
mediation officer in the courts, charged with a similar task, could achieve more than
happens at present, at least at Sheriff Court level where both parties are represented. 

6 THE MERITS TEST FOR CIVIL LEGAL AID - REASONABLENESS

6.1 We would urge the Committee to include in its deliberations an examination of
the policy of refusing Civil Legal Aid because it would be “unreasonable in the
circumstances”. 
6.2 The doctrine of "reasonableness" is still needed to exclude those who

6.2.1 say their claim is a "matter of principle" to them, yet are unwilling to pay for their
principles and
6.2.2 simply wish to inflict discomfort on their opponents.

6.3 It should not, however, be a reason to exclude the applicant who, if of adequate
means, would be unlikely to proceed in complex negligence cases against a
multi-national company or other powerful organisation because the cost would, to that
one individual, be prohibitive, particularly if there are a number of other applicants in the
same position.   The cost should be weighed against the effect on other similarly
affected persons, and public policy considerations.

7 THE MERITS TEST FOR CRIMINAL LEGAL AID

Under the European Convention of Human Rights, everyone charged with a criminal
offence has minimum rights which include the following:

- to have adequate time and facilities for the preparation of his defence

- to defend himself in person or through legal assistance of his own choosing or, if he
has not sufficient means to pay for legal assistance, to be given it free when the
interests of justice so require.

In the cases of applications for Summary Criminal Legal Aid (less serious cases) the
applicant’s solicitor is asked to state, in effect, whether the interests of justice are such
as to require Legal aid  The solicitor’s certification on these points is rarely challenged. 
 Some of our Group believe that it is wrong in principle that a solicitor, who stands to be
paid Legal Aid fees, should be asked to certify a right to Legal Aid when that solicitor
has a financial interest in the answer to the question.

 The problem of reconciling the right to representation with the avoidance of waste of
public expenditure on a seemingly hopeless defence should be tackled by the
Committee.  There are a number of options which might be considered but there is no



unanimity within our Group on the topic.

8 ELIGIBILITY ON MEANS

8.1 Need for upward extension of income eligibility limits

When the Legal Aid Scheme was set up, it aimed to cover 80% of the population. The
principle that it should cover those of “poor or moderate means” has now been lost sight
of.  The number of people eligible is now believed to be well below 50%.  In addition,
the level of means-determined contributions which have to be made by assisted
persons who are above basic subsistence level deters some people from seeking
justice.

8.2 Special assistance for expensive cases

ScoLAG considers that there is a case for a safety net arrangement to put a cap on
which a litigant has to spend in expensive civil cases, if this will extend eligibility. The
Legal Aid system must cope with claims by people of moderate means which, through
no fault of their own, will result in expensive litigation involving the use of expert
evidence, as in medical negligence cases where expensive expert evidence will be
required,  or difficult points of law.  The Board should be asked to explain why 
legislation allowing for the usual limits of disposable capital to be disapplied in such
cases is hardly ever invoked.

8.3 Need for review of treatment of capital

A poor person with a little savings who is thinking of taking a substantial case to court
with Legal Aid is in immediate difficulties.  It may be that quite a bit has to be spent
collecting the evidence just for a Legal Aid application. If the applicant has more than
about £1000 in savings, including a car (which in rural areas is almost essential)  the
Legal Advice & Assistance Scheme will not pay for these initial outlays, which
themselves may cost up to £1000.

ScoLAG is opposed to means-testing which penalises the thrifty. Accordingly,
maximum capital limits should be raised for legal aid for court action and, in the case of
Legal Advice & Assistance,  at least to equate with Income Support levels, with a tariff
income to be applied between the minimum (£3000) and maximum (£8560) levels.

8.4 Small claims

The introduction of the Small Claims procedure, while laudable in many respects, has
been accompanied by the abolition of Legal Aid for claims within the limits of this
procedure. There is a strong case for having all delictual claims taken out of the Small
Claims procedure if, only by this means, parties will become eligible (subject to the
usual tests) for Legal Aid.  ( We favour the retention of £750 as the uper limit for Small



Claims in any event)

9 PAYING SOLICITORS

9.1 Fixed payments

9.1.1 While the introduction of fixed payments in criminal legal aid cases has brought a
reduction in the unduly high level of criminal legal aid expenditure, some of the Board of
ScoLAG oppose the principle of fixed payments in most circumstances for both
Criminal and Civil Legal Aid.

9.1.2 We now have a system which encourages the Not Guilty plea, followed later by a
change of plea, so that the fixed fee can be earned regardless of the work done..

9.1.3 Each case merits its own degree of involvement by a solicitor. Fixed fees are a
crude reflection of the amount of work put into an individual case.

9.1.4 Fixed fees may encourage some agents to show difficult clients the door.  Such
a remuneration policy may therefore tend to work against those who need legal
representation most.

9.2 Level of fees

 Fixed fees apart, Legal Aid fees are far too low.  They have not been uprated since
1992.  They are now running at half the level of fee which is payable under the official
court scales by private clients. The state ought not to discriminate in this way against
those lawyers who choose to offer a Legal Aid service to less well-off clients, often with
a genuine desire to help people in need of it.   Solicitors are either giving their work to
their most junior and inexperienced staff or deliberately refusing to undertake Civil Legal
Aid work. The result is that the good solicitor will tend to opt for other work, and a
second class service is provided to the assisted person.

9.3 Payment for work authorised retrospectively

Legal Advice and Assistance is granted by solicitors, but the initial limit of expenditure
on fees which they are authorised to incur is limited to £80.  Application has to be made
in writing for each and every increase thereafter. Solicitors often do work in the interests
of the client without obtaining prior authorization. We can see no point of principle
justifying a law which refuses fees for advising and assisting a client in advance of
approval for the specific work entailed.  If authority is subsequently granted because
there was a good reason to give the legal Advice & Assistance in the first place, public
funds have not been unnecessarily or unreasonably depleted.  Solicitors are entitled to
do work at the risk of not being paid.



10 STREAMLINING THE ADMINISTRATION OF LEGAL AID

10.1 Information on practice and Procedure

A loose-leaf, indexed, constantly-updated guide, replicated on the Board’s website,
would be helpful.

10.2 Statistics

Comparisons of expenditure on civil and criminal Legal Aid have been flawed in the
past because the net cost of civil Legal Aid of different categories (matrimonial,
personal injury and other types of litigation) has not been published.   Civil Legal Aid
fees and outlays which are recovered out of expenses awarded to the assisted person
and/or out of property recovered or preserved for the assisted person should be
deducted to give more meaningful figures.

10.3 Extension of ABWOR in place of Civil Legal Aid

It costs more to administer Civil Legal Aid is than ABWOR.   Savings could be achieved
by an increase in the amount of work which could be covered by Advice & Assistance.

ScoLAG would like to see the ABWOR system available as an alternative to Civil Legal
Aid for all types of civil court action up until the stage when Defences have been lodged.
This would cover all the work that is ever done in many interim matrimonial interdict,
custody and access cases. .

The amount of expenditure in ABWOR cases is at present generally a fixed sum,
depending on the type of work involved and the stage it reaches. We would want there
to be some scope for solicitors to seek an increase in the limit of expenditure where it is
shown that significantly more than usual work necessarily is (or has been) involved in
representing the client.

10.4 Collection of money by solicitors

Solicitors should be given responsibility for collecting Civil Legal Aid contributions

Solicitors should be given responsibility for receiving Principal sums and disbursing the
balance once the Legal Aid account is settled to the client.

11 KEEPING EXPENDITURE DOWN: ALTERNATIVES TO LEGAL AID

With the advent of a Minister of Justice and the Justice & Home Affairs Committee, we
hope that some of the waste which has occurred in the provision of legal services in the
past will be avoided.  In view of our chosen remit of helping the disadvantaged, it may



seem paradoxical that this Group should favour keeping expenditure down where
possible. We would like to see funds better spent.

11.1 Private legal expenses insurance

Private legal expenses insurance should be encouraged.  In recognition of this, a
success fee for someone who has had private insurance should be paid by the losing
party. 

11.2 DIY legal action

Ideas such as a Queensland user-friendly booklet, funded by Legal Aid, showing how to
make a written application to court for their equivalent of the Matrimonial Interdict and
Exclusion Order are commended for study.  Court procedures allowing such a
straightforward application for an order which, if disputed, has little likelihood of bringing
up complex legal issues (and may not be defended) may save both the public purse and
waiting time for the assisted person.  

11.3 Mandatory private insurance in other circumstances

This is no more of an option for legal services than it is for health. ScoLAG would be
concerned about any system which leaves exclusively in private hands decisions on the
merits of an application for Legal Aid. People may find themselves uninsurable, or
unable to afford the premiums.  There must be no question of going down the route of
having no Legal Aid at all in those areas of civil litigation in which some cases are
conducted on a speculative basis.    

Yours faithfully

Robin A G Bennett
Member of the Board, Scottish Legal Action Group
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FACULTY OF ADVOCATES

1. The Faculty of Advocates welcomes the announcement of the Committee’s
Inquiry into the legal aid system and the level of access to justice it provides for
the people of Scotland.  The Faculty hopes to be able to assist the Committee in
this important task in the course of this year.  What follows is a summary of the
Faculty’s initial thoughts as prompted by the recent news release concerning the
Inquiry.  The Faculty may wish to supplement these comments in due course,
and of course the Faculty will respond to any further requests for assistance from
the Committee.

2. Access to justice must be a fundamental objective of any developed legal
system.  At the outset it may be helpful to attempt an assessment of what
“access to justice” means in this context.  It is suggested that it means (a)
appropriately skilled and qualified legal advice and assistance and, in contentious
matters, (b) the means whereby a just resolution may be secured.   Access to
justice of this quality is one of the key responsibilities of our new Parliament.  For
centuries Scotland’s qualified lawyers have striven to provide services which are
capable of achieving this objective.

3. The legal aid system should play a key role in the provision of access to justice
for all in our society, and in particular for those without the means to finance the
provision of necessary legal services.

4. A properly funded, targeted and well-organised legal aid system for both civil and
criminal cases must be seen as a central feature of the administration of justice in
Scotland.  The Faculty strongly supports the maintenance and enhancement of
such a system, and notes with approval the fact that longstanding problems
resulting from a bureaucratic and cumbersome administration of the legal aid
fund are being addressed by the current Chairman and senior management of
the Board.

5. However, in the context of both the criminal justice system and civil litigation,
there are a number of factors which at present militate against, or have the
potential to militate against, the objective of access to justice and are thus
detrimental to the public interest and contrary to the administration of justice in
Scotland.  In no particular order, and without claiming that the list is
comprehensive, the factors discussed in paragraphs 6 to 17 below are put
forward for further consideration.

Financial Conditions

6. While the Faculty does not have access to detailed statistics, it is concerned that
the financial conditions, particularly in relation to civil legal aid, may be too strict
in circumstances where  non-matrimonial legal aid is already self-financing to a
large degree.  In many legally aided cases, especially personal injury claims, the



assisted person achieves success by way of either a Court award or an out of
court agreement.  Judicial expenses are then payable by the losing party, thus
minimising cost to the legal aid fund.   Any balance can be recovered from the
successful assisted person. Savings to the public purse are also achieved by way
of recoupment of state benefits, the lessening of the burden on the national
health service budget, and the recovery of outlays by way of court dues, VAT and
taxation. Current means-testing criteria, under which significant personal financial
contributions may be required as a condition of obtaining legal aid, inevitably
inhibit access to justice for some who have good claims.  In the circumstances
outlined above, it is submitted that these criteria could be relaxed without
financial detriment to the legal aid fund.

7. Against that background, the Faculty supports Scotland’s resistance to recent
English measures removing legal aid from certain areas of the civil justice
system, notably personal injury claims.  The advantages of retaining a broadly
based civil legal aid system include the following:-

(a) Scrutiny of claims for both probable cause and reasonableness before a legal
aid certificate is granted.

(b) In many cases no cost to the legal aid fund, especially in personal injury
claims where expenses are recovered from the unsuccessful party.

(c) Protection of the legally aided party from expenses in the event of failure.
(d) Continuous review of the conduct of a legally aided case as it progresses by

qualified lawyers who are under an obligation to inform the Legal Aid Board
should the use of public funds cease to be reasonable in all the
circumstances.

(e) Avoidance of the undesirable conflict of interest inherent in all speculative and
conditional fee arrangements, where lawyers have a personal financial
interest in the outcome of a case.

(f) Good claimants do not subsidise those with bad claims.

Other qualifying conditions for civil legal aid

8. At present probable cause and reasonableness are the twin statutory criteria for
any grant of legal aid.  In some cases the latter operates to exclude claims where
it is judged that risk and cost are out of all proportion to any benefit likely to be
gained.  Recent examples include attempts to sue tobacco companies and claims
against the manufacturers of the benzodiazepine group of pharmaceutical
medicines.  However, reasonableness may not always be a reliable barrier
against claims which should not be financed by the public purse, and the same
may be said for the relatively undemanding test of probable cause. Accordingly, it
is likely that some such claims currently attract the benefit of legal aid.  The
Committee may wish to consider whether this situation can properly be described
as access to justice, particularly where defenders who succeed seldom have any
prospect of recovering the significant expense involved in vindicating their
position.  It is not uncommon for bad claims to be settled in order to minimise
such irrecoverable expense.  This can hardly be considered “justice” from the
perspective of a defender wrongfully sued, nor “justice” vis-à-vis a pursuer whose
claim ought, by rights, to fail altogether.



9. One way of addressing this concern would be to allow successful defenders the
unqualified right to recover judicial expenses from the legal aid fund.  At present
an order in favour of a successful unassisted party against the fund can only be
made if the Court is satisfied that such an order would be just and equitable in all
the circumstances and, in first instance proceedings, that the defender would
otherwise suffer severe financial hardship – see section 19(3)(b) and (c) of the
1986 Act.   In general, the Courts have adopted a strict approach to the exercise
of this discretionary power leading one commentator to describe it as “something
of a dead letter”.

10. Another possible approach might be to consider whether the statutory qualifying
criterion of probable cause, and perhaps that of reasonableness as well, should
be redefined at a higher level so as to favour claims having a reasonable
prospect of succeeding.  Undeserving claims would be discouraged; the legal aid
fund would save the cost of claims which fail; defenders would secure a measure
of protection against the unfair exposure discussed above; and there would be a
material saving of Court time.  Having said that, however, it is recognised that it
may be difficult to identify satisfactory alternative tests for the grant of legal aid.
The hurdle should not be set so high as to inhibit access to the Courts for those
with genuine, if difficult claims.  Further, it would be wrong if the Legal Aid Board
was effectively required to adjudicate upon claims at the application stage.  The
Board should not usurp the function of the Courts.

11. Even if the statutory criteria were to be retained, it is suggested that less radical
changes might still achieve real benefits.  For example, improvements might be
made in the application process.  Applicants might be required to provide a note
of the arguments in favour of their claim together with some kind of certificate of
suitability for public funding signed by counsel or a solicitor.  Information could
also be sought on the likely extent and cost of proceedings.  Better information on
prospects and expenses would assist the Board in addressing the tests of
probable cause and reasonableness.

Prescribed legal aid rates for counsel

12. The prescribed rates of legal aid payment for counsel in the High Court of
Justiciary (criminal business) and in the Court of Session (civil business) have not
been increased for almost a decade (with the minor exception of a 3% rise in civil
rates in 1995).  This is a very unsatisfactory situation which militates against
access to justice in important respects.  The Faculty is concerned that the
absence of any increase in legal aid scale rates over such a long period has been
harmful to the public interest in securing proper representation in our Courts for
all those who require it.  There is now a wide divergence between the scale rates
and fees considered appropriate for privately funded work.  While the Bar
remains committed to serving the wider public good,  it has to be recognised that
the present situation is a considerable disincentive to experienced counsel
undertaking legal aid work.

13. The above concern is particularly acute in the context of the criminal justice
system, where it is of vital importance that there should be no shortage of



experienced and skilled representation for accused persons.  The increased
workload brought about by human rights and devolution issues, and the
complexity of such cases, have made this more important than ever.
Regrettably, however, the problem of static scale rates is causing serious
concern to members of the criminal Bar, most of whom depend almost entirely on
legal aid work.

14. While it is true that enhanced fees can be sought and are sometimes obtained,
this usually involves lengthy delays and the expenditure of considerable time and
effort by advocates’ clerks, counsel and officers of the Scottish Legal Aid Board.
The financial uncertainty for counsel and the general aggravation caused by the
present state of affairs add greatly to the stresses and insecurities of a criminal
practice.  In recent times there has been a steady stream of experienced and
able practitioners leaving the Bar for other avenues.  It would appear that one of
the principal reasons for this worrying trend is the constant difficulty encountered
in obtaining reasonable fees within a reasonable timescale for work properly
done. It is often overlooked that advocates are self-employed individuals who
need to finance out of gross fees all outlays and expenditure, including travel;
accommodation; pension provision; insurance; and contributions to the
infrastructure and administration of the Faculty.  In addition, interest is not
payable on outstanding fees.

15. The above discussion relating to legal aid scale rates has concentrated upon
criminal practice, but similar comments can be made in the context of civil legal
aid rates. These are genuine concerns affecting access to justice in major legal
proceedings in Scotland.

16. With the encouragement of the Scottish Executive, the Faculty has embarked on
discussions with the Scottish Legal Aid Board with a view to reviewing and
updating scale rates, with criminal legal aid being given priority.  It is hoped that
these discussions will bear fruit which can then be presented to the Scottish
Executive.

17. The Faculty is also in liaison with the Board on other important matters, including
ensuring the sanction of legal aid for counsel in all cases where that level of
representation is warranted. Particularly in serious criminal cases, it seems to be
widely accepted that economy should not be the main issue.  The Faculty is
pleased to record that recent changes in the senior management of the Board
have resulted in improved relations and better lines of communication, but
considerable progress still remains to be made in addressing the matters under
discussion.

Community legal services

18. The news release specifically mentions the Scottish Executive’s proposals to
establish a Community Legal Service.  To the extent that this reflects proposals
previously presented in the then Scottish Office Home Department Consultation
Paper entitled “Civil Legal Aid – Access to Justice Beyond the Year 2000”, there
is appended for convenience a copy of the relevant chapter of the Faculty’s
response to that Paper.  The Faculty would support a policy aimed at dealing with



identified deficiencies in the provision of community legal services.  However,
while acknowledging the need to ensure adequate advice and assistance for
those seeking information about housing, social security and other community-
related issues, the Faculty would be concerned if finance for such measures were
to be achieved by diverting funds away from skilled legal services which are in
high demand, particularly in the context of Court proceedings both civil and
criminal.

Miscellaneous

19. Without expressing any concluded opinion, the Faculty suggests that the
Committee may wish to consider whether legal aid should be available for the
families of deceased persons who are the subject of fatal accident inquiries. It
cannot always be assumed that the public interest represented by the Crown is
identical to that of the family.

20. Similarly, the Committee may wish to assess the merit of providing legal aid to
those with claims relating to dismissal from employment and similar matters.
This is now an extremely complicated area of the law which is difficult for even
qualified lawyers to comprehend.  It is unreasonable, and represents a threat to
independence and impartiality, that Employment Tribunals should not only
require to determine claims but at the same time seek to ensure that
unrepresented claimants’ interests are protected.

21. The Faculty also suggests that the Committee may wish to investigate the extent
to which the interests of justice are being prejudiced by inadequate financial
provision for the instruction of experts to advise legally aided parties in the many
scientific and other complex areas which commonly arise in both criminal and
civil cases.

22. The Committee’s news release makes reference to extending legal aid to small
businesses.  In this context, the Committee may wish to note that as long ago as
1946, in the Cameron Report (Cmnd 6925 – 1946), the persons most in need of
legal aid and assistance were described as including persons with small
businesses.  The news release also makes reference to extending legal aid to
“outside organisations”.  These organisations are not defined, but  examples
worthy of consideration might be community councils and other deserving
representative bodies challenging or making representations in relation to
planning and other administrative decision.
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CHAPTER 3:  COMMUNITY LEGAL SERVICES

9. The Faculty supports the Government’s policy of dealing with any identified
deficiencies in the provision of community legal services.  However, the
discussion in Chapter 3 proceeds upon the unvouched assumptions that wholly
new forms of providing community legal services are necessary, and that the
Scottish Legal Aid Board (SLAB) is the appropriate vehicle to provide them.  The
Faculty has real doubts as to the validity of both assumptions.  It would also
dispute the assertions in paragraphs 2.11-12 regarding solicitors typically having
a restricted range of competence.

10. As to the first, the Consultation Paper itself confirms that through a combination
of the advice sector and solicitors there exists a strong framework within
Scotland providing information on the justice system and how to use it:  see
paragraphs 2.14 and 3.1.  No doubt there are areas of deficiency of provision,
but it does not follow that expensive innovations of the kind envisaged are either
necessary or more cost effective than the development and financing of existing
systems and structures.  Indeed, paragraph 3.4 states that "the low rate of
referrals from advice agencies to outside solicitors found in the Miller research
(5.3%) suggests that the advice sector is already playing a significant and
distinctive rôle in providing information and access to justice."  There is nothing
to indicate that either major changes in infrastructure or the introduction of
SLAB-employed lawyers and other personnel are necessary.  On the
information presented in the Consultation Paper, a proportionate response
would involve (i)  identification of areas of unmet need and (ii)  direct
encouragement and expansion of existing agencies operating in such areas.  To
the extent that practical advice and assistance from non-lawyers is in issue, for
example in relation to housing or state benefits, it would seem appropriate that
any necessary funding should come from the Housing or Social Security budget.
It is illogical and wrong that funds for such activities should be diverted away
from the legal aid budget.

                                           
1 Consultation Paper available on the Scottish Executive website:  http://www.scotland.gov.uk



11. Paragraph 3.4 suggests that:  "The question is whether the legal aid system
should formally recognise this (i.e. the significant and distinctive rôle played by
the existing advice sector) by encouraging the development of more and better
community legal services, as the most cost effective way of providing legal
services in certain areas of activity in certain types of community."  Much of the
rest of the discussion proceeds upon the implicit acceptance that SLAB and the
legal aid system should become directly involved in the provision of such legal
services.  It is far from clear why a low rate of referrals from advice agencies to
outside solicitors justifies this approach.  There is nothing to indicate that the
existing arrangements are inappropriate in relation to either referred or
unreferred cases.  There is no attempt to demonstrate that any worthwhile
improvement on the existing situation would result from what would be
significant public expenditure.  The main thrust of this part of the Paper seems to
be the creation of publicly employed and funded structures which would
supplant both existing advice agencies and independent lawyers in certain
fields.  It is not clear that this would result in any financial saving nor why this
should be thought to be a desirable end in itself.  What benefit would be gained
over the present situation where most cases are dealt with without the necessity
of referral to independent solicitors, and where independent lawyers can, where
necessary, give qualified legal advice under the advice and assistance scheme?

12. It seems to be accepted without question or explanation that SLAB should be
the vehicle for a range of new provision and/or pilot schemes.  At present SLAB
is organised so as to process and determine applications for legal aid, and in
due course to make payments as appropriate to the providers of assisted legal
services.  SLAB is necessarily a bureaucratic and centralised organisation.  It
does not appear to be well suited to the development of new initiatives to deal
with unmet legal need.  It is not equipped to provide training to non-lawyers, nor
to provide solicitors, nor to set up and run law centres.  It is without the practical
expertise necessary for such functions.  In any event, a real conflict of interest
would be bound to arise between the administration and financing of SLAB's
own services, on the one hand, and, on the other hand, SLAB's statutory duties
with regard to the funding of independent qualified lawyers providing services in
the same field.  The conflict would be comparable to that levelled at the Law
Society of Scotland when it administered the legal aid fund.  If the Government
concludes that major new changes are justified, it is urged to think again about
the rôle of SLAB.

13. Question 1:  No.



Question 2:  It is acknowledged that there are individuals without specific legal
qualification who are able to provide practical advice, with or without a legal
content, in certain areas.  However, if there were to be any diversion of legal aid
funding into this area, there would be a strong need for quality control and
regulation.  Full insurance against liability for negligence would require to be
provided.  It is not in the public interest that the current system, whereby legally-
aided persons have access to independent qualified lawyers of their choice,
should be diminished by the diversion of legal aid funding to non-lawyers,
particularly if the latter are uninsured and unregulated.

Question 3:  No.

Questions 4 - 6:  The general disadvantages of contract funding are discussed
under the heading "Value for Money" below.  Otherwise the Faculty has no
further comments to make in this area.

Question 7:  No doubt there are many systems which could provide more
information for the public.  The important questions are who is to provide these
and how they are to be funded?

Question 8:  This question and the related discussion highlight an important
issue.  At present solicitors are able to ascertain whether particular clients are
financially eligible for legal advice and assistance.  This would be difficult or
impossible to achieve in the context of advice centres funded by legal aid.  The
suggestion that, during piloting, this problem could be minimised by siting such
centres in poorer areas is not satisfactory.  Such pilot schemes would be of no
value as a model for later projects elsewhere.




































































































































































