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JUSTICE 1 COMMITTEE

AGENDA

3rd Meeting, 2003 (Session 1)

Tuesday 4 February 2003

The Committee will meet at 1.30pm in Committee Room 1.

1. Inquiry into alternatives to custody (in private): The Committee will discuss
lines of questioning for the witnesses.

2. Item in private: The Committee will consider whether to discuss agenda item 6
in private.

3. Inquiry into alternatives to custody: The Committee will take evidence from�

David Strang, Chair, ACPOS General Policing Standing Committee, ACPOS
(Association of Chief Police Officers in Scotland), Douglas Keil, General
Secretary, SPF (Scottish Police Federation), and Allan Shanks, President,
ASPS (Association of Scottish Police Superintendents).

4. Convener�s report: The Committee will consider the Convener�s report.

5. Petitions: The Committee will consider the following petitions�

PE14 from Carbeth Hutters� Association calling for the introduction of
legislation to provide security of tenure and rights of access for those who
own property built on leased land,

PE29 by Alex and Margaret Dekker, PE55, PE299 and PE331 by Ms Tricia
Donegan and PE111 by Mr Frank Harvey on dangerous driving, and



PE 347 by Mr Kenneth Mitchell on couping of horses.

6. Legacy paper: The Committee will discuss its approach to a legacy paper which
will provide guidance for on-going Committee issues of the first Parliamentary
Session to its successor Committee or Committees.

Alison Taylor
Clerk to the Committee, Tel 85195
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Papers not circulated:

Committee members may wish to note that the Scottish Executive report �The
Glasgow Drug Court In Action: The First Six Months� is available from the Scottish
Executive website on: http://www.scotland.gov.uk/library5/social/gdca.pdf
or from the Committee Clerks in Room 3.11, Committee Chambers.

Committee members may wish to note that the background information documents
provided by Reliance Monitoring Services is available from the Committee Clerks in
Room 3.11, Committee Chambers.
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Justice 1 Committee

Inquiry into alternatives to custody

Submission from ACPOS (Association of Chief Police Officers in Scotland)

I refer to your letter dated 19 July 2002.  This has now been considered by the General
Policing Standing Committee, which enables me to offer the following response.

Members feel that current community based alternatives appear to have evolved
progressively and offer courts a fair range of options.  Whilst it is acknowledged that there
is scope for further alternatives to be introduced, the level of service provision within the
criminal justice section of local authorities is a significant factor in the successful working of
these disposals.  Securing and sustaining the co-operation of the voluntary and business
communities would be a great help to the operation of many community disposals, such as
ensuring continuity of placements, which can offer the required stimuli and opportunity,
whereby the community benefits as well as the offender.  Members feel that inter-agency
co-operation at a practical level will allow greater utilisation of limited resources, and in
addition provide an opportunity to combat recidivism, and allow information to flow more
freely between separate organisations.  Association members also stress that to engender
public confidence, decisions should take into account the views of the victim as well as the
potential community impact.

Notwithstanding, members emphasise that any extension to the use of alternatives to
custody may result in extra responsibilities for the Police Service and therefore have
resource implications.

The effectiveness of disposals depends on the full understanding and contribution of all
elements of the court, prosecutor, defence agent and bench, supplied with thorough
medical and social reports, in order to match disposal to subject.  Repeat offenders and
substance abusers with disordered lifestyles are understood to often make this difficult.
The ability to place confidence in the system hinges heavily on the local authority criminal
justice departments who are providing the placements, advising on their use and ensuring
their fulfilment, so members expect that a lot of answers to this quest will be found
amongst practitioners.  Members also question whether there is sufficient liberty to allow
practitioners to innovate and experiment within the operation of the present disposals.   On
examining the issue of effectiveness, members also note that there has been little or no
previous research undertaken to establish whether community penalties impact on
recidivism.  This remains a salient point for the police, as our main responsibility is the
safety and well being of the communities we serve.   Should such research be
commissioned, members feel it would provide invaluable information to those presiding
over court disposals, and assist them in determining the appropriate form of intervention.



With regard to the allocation of community penalties, again the criteria applied is that
determined by the Presiding Judge.  However, in the Strathclyde and Fife areas in
particular, Drug Treatment and Testing Orders, and the Drug Court Pilots are excellent
examples of community based disposals aimed at targeting the root cause of offending
behaviour.  At present, both initiatives are at the pilot stage and a full evaluation is awaited.
Nevertheless members suggest that, if more appropriate, the sentence of imprisonment ,
which remains an option at Drug Courts, and can be imposed for breach of drug treatment
and testing orders, should remain a credible option for the judiciary.

Alternatives such as electronic tagging, which provides a form of control that may be
lacking in traditional community service, could also be seen as a wider and acceptable
alternative to a custodial sentence.  However as this option is in its infancy, time will tell if it
is being allocated to the appropriate crimes/offences, or indeed the right offenders.

Members also note that in the range of disposals discussed, no mention of restorative
justice was made.  A number of pro-active ‘restorative justice’ projects have been running
now for some time.  For example, Grampian Police have been involved in the ‘New
Directions’ project with Barnardo’s, the ‘Reparation and Mediation’ scheme operating
through SACRO (Safer Communities and Reduced Offending), and the YOYO project
(Youth Opportunities for Young Offenders) developed by the Princes Trust.   There is an
increasing amount of evidence which suggests that restorative justice, and youth diversion
projects are having a positive impact on youth crime across Scotland.  This stands in stark
contrast when compared with the evidence which suggests institutionalising young people
in children’s homes, secure accommodation, Young Offenders Institutions, and eventually
prison simply leads to maintaining the individual in a cycle of crime, or increasing the
seriousness of their criminal behaviour.

There is a general thought amongst members that the interests of the Police Service as
regards the disposal of cases or referrals should terminate at the point of submission to the
Procurator Fiscal of a police report, and the police should remain independent of any
sentencing provisions.  In reality, the Police Service is a stakeholder in all aspects of the
Criminal Justice System, and increasingly asked to comment on the level of outstanding
warrants in relation to ‘non payment of fines’ after sentence.  Consequently, members
suggest that consideration be given to the issue of Fines Enforcement and the manner in
which monetary penalties imposed by courts are collected, putting the emphasis back on
the fine as opposed to its collection.

In conclusion, members would consider it necessary that any alternative to custody
initiatives or schemes, will require to be properly resourced in the delivery of any
community programme.  In addition, consideration must be given to the risks associated
with such alternatives, to ensure community participation is an opportunity, not a threat.



I trust you find the foregoing of assistance.

Willie Rae
Chief Constable
(Hon. Secretary)
10 September 2002
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Justice 1 Committee

Inquiry into alternatives to custody

Submission from the SPF (Scottish Police Federation)

Thank you for the opportunity to comment on the Alternatives to Custody inquiry on
behalf of the Scottish Police Federation which is the staff association that represents
police officers in Scotland below the rank of superintendent about 98% of all police
officers in Scotland. The questions in the paper seek answers from those more
directly involved in the provision and management of alternatives to custody but,
nevertheless, we wish to submit the following comments.

The Police are the only agency that is involved in almost every major stage of crime
and the criminal justice process. Police officers deal with the victims and witnesses,
visit the crime scene, gather the evidence, apprehend the offender, report the details
to the Crown, give evidence in court and often transport the convict to prison. Police
men and women therefore have a wide experience of the nature of crime, criminals,
victims and the courts. As the only highly visible part of the criminal justice system, it
is to the police that the public complain about the courts and sentencing.

Non-custodial sentences are generally seen as a “soft option” and undoubtedly part
of the reason for this is that the public is not well informed about the nature of such
sentences. Very few people know what ‘probation’, or ‘supervised attendance orders’
entail. However, many criminals do see non-custodial sentences as ‘soft’ and as one
Sheriff once said, “I’ve never heard a defence lawyer say that his client would rather
go to prison.”

For serious crimes, or persistent offenders, prison is seen as the only appropriate
punishment and there can be no question that while incarcerated, the criminal
represents a far lesser risk to the public.

The high number of cases marked ‘no proceedings’ and the proliferation of ‘plea-
bargaining’ often without reference to the victim, makes it easy to conclude that
financial considerations are sometimes placed ahead of the overall public interest.
An area of particular concern to us is the seemingly increasing trend to plea bargain
with charges of assaulting the police which we see as completely unacceptable. The
development of law and the whole legal system should make our land a place which
is safe and where our people can live their lives without the fear of crime or
criminals. It should not be the case that there will only be justice when the price is
right. A properly based decision to send someone to prison should not be frustrated
through a lack of finance. Similarly, an alternative to custody should not be chosen
because it is cheaper.

The Scottish Police Federation supports the availability to sentencers of non-
custodial sentences such as restriction of liberty orders, diversionary schemes etc
but only where a proper risk assessment has been made available to the court.
Failure to comply with the conditions attached to these alternative sentences should



be taken seriously and the errant offender left in no doubt that the failure carries a
sanction. in our view, unless there is a campaign to educate the public about
alternatives to custody they will not be seen as a ‘proper’ sentence.

Rehabilitation is critically important but the protection of the public and the effects on
victims of seeing the offenders who were the cause of their misery on the streets
apparently unconcerned by the judicial process have to be considered. At a time
when the fear of crime and criminals is now recognised as being at least as
important as the reality, the public need to be reassured that we are not living in an
environment which is soft on crime.

Douglas Keil
General Secretary
Scottish Police Federation
16 September 2002
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Justice 1 Committee

Inquiry into alternatives to custody

Submission from the ASPS (Association of Scottish Police Superintendents)

I refer to your letter of 19 July 2002 inviting this Association to submit written
evidence to the inquiry by the committee in to the above subject and am pleased to
provide the following response based on the questions listed in your letter.

What Currently Exists?

This information will be more comprehensively provided by other agencies.  However
from a police perspective it is felt that there is a limited range of penalties available
when dealing with offenders. Depending upon the seriousness and circumstances
surrounding the incident, officers can choose to use their discretion and issue a
warning at the time of the offence or later.  Warning letters can be issued by the
police to juveniles and indeed one force is working on a project which may include
warning letters being issued to adults for certain ’minor and trivial’ offences.  This
local project also seeks to explore innovative ways in which the community can
become part of the resolution process with the possibility of warning letters being
issued by community officials and/or restorative justice conferences involving
community representatives.  Restorative justice principles will underpin this work in
the hope that such intervention will break cycles of re-offending and provide long
term solutions preventing escalation and ultimately imprisonment.

We are aware that community service has been an option for some time and that
the use of electronic tagging is being phased in.

Level of Service Provision

Again this is a matter which others will be able to answer more fully.

Effectiveness

It is felt that it is extremely difficult to establish definitively the effectiveness of
community penalties in addressing recidivism.  Most research that is carried out is
restricted to what an individual has been reported for as opposed to the level of
crime they have committed.  This can only be addressed through qualitative
research such as took place in the Arrestee Drug Abuse Monitoring (ADAM)
Programme in Strathdyde and Fife where arrestees were questioned by researchers
on their actual crime commission rate.

We are informed that the Drug Testing and Treatment Orders (DTTOs) are having
some success in reducing offending rates but there is no hard data to support this
and no comparisons are conducted with other sentencing options.  Data should be
available for all community penalties in the form of the re-offending rates of all
participants and through more qualitative research on representative samples.



There is some concern about the effectiveness of community penalties and that the
benefits to the community are seldom apparent.  The extent to which CSOs are
breached is also of concern.  It is felt that more meaningful services could be
designed which would benefit the community in a more visible and effective way.

Members are also aware of the pressure which exists to avoid sentencing offenders
to prison for a short term, due to the potential for overcrowding, and feel this is
putting strain on the agencies which have to manage non-custodial sentences and is
diluting the administration of justice.

Allocation of Community Penalties

Although it appears that Sheriffs have guidelines on the allocation of community
penalties, there is no transparency surrounding these and there is a perception that
trends can be politically influenced to keep more people out of prison.

It is felt that community penalties should be directed at those who commit minor
offences or do not have a substantial criminal record.  Such penalties are not
considered suitable for those who have committed serious crime or habitual
recidivists.  Nor should the more serious sexual cases ordinarily be eligible for a
community disposal.

Members feel that one of the obstacles to getting the right sanctions to the right
people is the changing nature of political thinking which swings from a hard-line on
offenders to a softer approach due to the pressures on the prisons system.  This
appears to cause fluctuations in sentencing patterns and can lead to inappropriate
sentences.

General Comments

While members are generally supportive of the need to consider alternatives to
custody to ensure that the prison population is reduced and that prison is retained as
the ultimate sanction for serious offenders, there are concerns that financial and
political considerations may dictate the agenda.

We consider that there is a need for increased investment in non-custodial penalties
which are positive and offer better chances of rehabilitation of ffenders, particularly
young offenders in the early stages of their criminal career.

I hope these comments are helpful to the Committee.

Jack Urquhart
General Secretary
The Association of Scottish Police Superintendents
3 September 2002
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Justice 1 Committee

Scottish Executive report, ‘The Glasgow Drug Court in Action: The First Six
Months’ - Executive summary

Background
Drug Courts aim to reduce drug misuse and associated offending by offering
treatment based options outwith the traditional court setting and have been
established in a number of different jurisdictions with different populations of
offenders. In October 2001 Scotland’s first Drug Court was established in Glasgow
Sheriff Court, operating under summary proceedings. The introduction of the new
Drug Court followed the report of a Working Group for Piloting a Drug Court in
Glasgow (thereafter referred to as the Working Group) which concluded in May 2001
that the establishment and operation of a Drug Court in Glasgow was feasible within
existing legislation. The objectives of the new Drug Court are to:

• reduce the level of drug-related offending behaviour;
• reduce or eliminate offenders’ dependence on or propensity to use drugs; and
• examine the viability and usefulness of a Drug Court in Scotland using

existing legislation, and to demonstrate where legislative and practical
improvements might be important.

The proposed target group for the Drug Court is offenders aged 21 years or older of
both sexes, in respect of whom there is an established relationship between a
pattern of serious drug misuse and offending and whose drug misuse is susceptible
to treatment. Offenders referred to the Drug Court must otherwise have been facing
prosecution in the Sheriff Summary Court and should normally first appear before
the summary court from custody.

The Glasgow Drug Court is staffed by two sheriffs on a part-time basis. Each sits in
the Drug Court (Court Two in the Glasgow Sheriff Court complex) for four days per
week on alternating weeks. A procurator fiscal has been assigned to the Drug Court
to identify potential referrals to the Drug Court and to deal with new charges and
breaches of Drug Court Orders. A multi-agency Drug Court Team has been
established to review the working, development and operation of the Drug Court. It
comprises representatives of the stakeholders involved in the Drug Court pilot,
namely the Drug Court Sheriffs, the Sheriff Clerk, the Drug Court Procurator Fiscal,
the Project Leader of the Drug Court Supervision and Treatment Team (see below),
a Drug Court Medical Officer, a senior social worker, a senior dedicated worker from
Phoenix House (the voluntary organisation contracted to provide treatment services),
a representative of the police and a representative of the Glasgow Bar Association.
A Drug Court Co-ordinator facilitates the work of the Drug Court Team.

A Drug Court Supervision and Treatment Team was established to support the Drug
Court in all aspects of assessment, supervision, treatment, testing and reports to the
court. It consists of a team leader, supervising social workers, addiction workers,
treatment providers and medical staff who are located together in shared premise. It
was intended that each offender made subject to a Drug Court Order would have a
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Case Group, consisting of a supervising social worker, addiction worker and medical
officer. The staffing level of the Supervision and Treatment Team has changed over
the period of the pilot, reflecting the resource demands of Drug Court Orders and
Drug Treatment and Testing Orders over this period.

The Working Group highlighted the importance of the Pilot Drug Court being subject
to independent evaluation from the outset. Evaluation was deemed important as a
means of establishing the extent to which the objectives of the Drug Court during the
pilot period are met. A research team at the University of Stirling — who had
previously evaluated the introduction of pilot Drug Treatment and Testing Orders in
Glasgow and Fife — was commissioned by the Scottish Executive to evaluate the
pilot.

The research will consist of two main phases. This report presents the findings from
a formative and process evaluation of the Drug Court’s operation in the first six
months. The aim was to document the operation of the Drug Court during this initial
period with a view to identifying any changes that might be required to enhance its
operational effectiveness. The second main phase of the research will take the form
of an outcome evaluation. The outcome evaluation will continue to assess the
operational effectiveness of the Drug Court over the course of the pilot. Importantly,
however, it will also examine the effectiveness of the Drug Court in securing
compliance with court orders and bringing about reductions in drug use and
associated offending.

METHODS
The evaluation of the Glasgow Drug Court’s first six months of operation involved a
variety of research methods aimed at the collection of both quantitative and
(primarily) qualitative data. Fieldwork included:

• Interviews with 38 professionals associated with the Drug Court
• Interviews with 8 Drug Court clients
• Collection of information from Drug Court records
• Observations of screening group meetings, first callings, pre-court review

meetings and review hearings during February, March and April 2002.

FINDINGS
Referral to the Drug Court
When the Drug Court was established it was envisaged that the main referral route
would be through the ‘flagging up’ of custody cases by the police. In practice,
however, just over one-third of the cases referred to a screening group were
identified in this way. Initial referrals appeared to rely upon the knowledge and
enthusiasm of individual police officers and was therefore, variable across the city. It
also appeared that police officers were not fully conversant with the Drug Court
referral criteria.

Cases considered potentially suitable for the Drug Court by the Drug Court
Procurator Fiscal were referred to a screening group attended by the Fiscal, the
defence agent, a social worker, a police officer and, on occasion, an addiction
worker. The screening group was viewed as an effective mechanism for filtering out
inappropriate referrals.
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The Drug Court referral criteria were thought by most of those associated with the
Drug Court as realistic and appropriate, especially since offenders under 21 years of
age were unlikely to be sufficiently motivated or mature to cope with the Drug Court
regime. Some concern was expressed that women were not being referred in
sufficient numbers because their offences were often deal with by the district court.

By early May 2002, 77 cases had been referred to a screening group, 61 of whom
were considered potentially suitable for the Drug Court. It appeared that the criteria
were being appropriately applied in the filtering out of inappropriate cases at this
stage. By mid-May, 68 cases had been referred for a Drug Court assessment.

Whilst assessment reports were usually available at the first calling of the case in the
Drug Court, this sometimes did not happen as a result of staff shortages, or the
failure of the individual to attend the assessment appointments. There was a general
desire among those involved in the Drug Court to reduce the four-week assessment
period, though this was not considered to be feasible within existing resources.

Sentencing and Treatment
It is evident that Drug Court clients are willing to accept the requirements of a Drug
Court Order for a number of reasons. At the initial stage of assessment, this
willingness is, for many individuals, an attempt to avoid custody (either sentence or
remand) and may even increase the likelihood that an offender will plead guilty.
However, it is clear that additional motivation is required to ensure compliance with
the stringent demands that are made of all Drug Court Clients. The requirements of
treatment and testing are stressed throughout the assessment process by service-
providers to ensure that offenders are fully informed of their obligations and possible
sanctions.

The range of sentences available to Drug Court Sheriffs is considered to be effective
and appropriate. Although the Drug Court has the same range of disposals available
to it as the Sheriff Court under summary proceedings, the ethos of the Drug Court
differs significantly. It is seen by all involved to be less punitive and more
constructive, a situation considerably enhanced by the direct dialogue which takes
place between the Sheriff and offender. Sheriffs believed that their sentencing
decisions were better informed than in the Sheriff Court due to the more
comprehensive and focused Social Enquiry Reports and drug assessments which
are made available to them. Deferred sentences were seen to afford some flexibility
in sentencing, while reservations were expressed by Sheriffs about the introduction
of Restricted Liberation Orders (RLOs) and their suitability for offenders in receipt of
drug treatment.

Treatment services included a range of provisions provided by the Drug Court Team
and external service providers. The services included counselling, prescribing,
access to day programmes and primary medical care. However, it was notable that
substitute prescribing (using methadone) constituted the core element of the
treatment service in practice. Concerns were expressed by members of the
Supervision and Treatment team, and drug court clients, that the operational regime
lacked flexibility and that levels of medication provided were not always in
compliance with the wishes of individual clients. While prescribing is clearly a matter



4

for the medical profession, there was some suggestion that increased dialogue in
monitoring and reviewing patterns of prescribing would be beneficial. There also
appeared to be a broadly based desire for more comprehensive service provision
and a broader range of services being made available to the Drug Court. In
particular, Treatment and Supervision staff identified the need for increased
rehabilitation services, and specifically rehabilitation and community-based services
that met the needs of women.

Drug testing forms a key component of Drug Court Orders with clients tested twice
weekly at the beginning of an Order. Relapse is recognised as a possibility and time
is allowed to enable clients to stabilise their drug use before reducing/ending it.
However, there are clearly practical and ethical issues relating to the testing
procedures itself and consideration needs to be given to improving this.
Nevertheless, drug court clients saw testing as a largely positive element of the
Order, viewing it as a significant motivating factor. Obtaining negative test results
was viewed as a clearly defined goal, particularly given the prominence of this issue
during reviews, and the dialogue between clients and the Drug Court Sheriff.

Reviews and Enforcement
Pre-court review meetings were perceived to be a beneficial component to the
process of supervising and treating clients on Drug Court Orders. The thorough
private exchanges of information around the multi-agency table, chaired by the Drug
Court Sheriff, informed and shaped the nature of the dialogue presented at the
review with the client. While some offenders wished they were able to attend pre-
court review meetings, all were confident that their progress was discussed in a fair
and appropriate manner.

Review meetings were held in open court, a transparency that was perceived by the
Drug Court Sheriffs as valuable to maintaining public confidence in the Glasgow
Drug Court in its pilot stage. Sheriff-client dialogues were at the heart of reviews,
ranging from 20 per cent to all of the review time. The sentencers on their side
generally offered words of encouragement, regardless of progress and the clients on
their side were honest, responsive and usually co-operative. The concept of drug
use as a relapsing condition was recognised by Drug Court Sheriffs and emphasised
particularly in shrieval dialogue.

Supervision and Treatment Team workers took active steps to respond to instances
of non-compliance. The Drug Court Sheriffs had a number of sanctions without
recourse to formal breach proceedings, although sentencers believed that the range
of actions currently available to the Drug Court was insufficient. During the first six
months of the pilot Drug Court in action, only one Order had been breached and
Drug Court Sheriffs has made very few amendments to Orders to encourage
compliance.

Effectiveness of the Drug Court
There was a general optimism among those involved in the operation of the Drug
Court that it would be successful in reducing drug use and associated offending
behaviour. All of those on Drug Court Orders who were interviewed reported
significant reductions in drug use and offending and were positive overall about their
experience of Drug Court treatment and supervision. Boredom was, however, a
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common problem and Drug Court clients would welcome more organised structure in
their lives.

The main strengths of the Drug Court were perceived to be the ‘fast-tracking’ of
offenders, the existence of a trained and dedicated team in regular contact with each
other and the system of pre-court review meetings and reviews. The Drug Court
Sheriffs reported feeling much better informed about drug use as a result of their
contact with other professionals and with people on Drug Court Orders. There was
support for the existence of a specialist Drug Court, including from among other
sheriffs who sat in Glasgow Sheriff Court.

Issues around multi-disciplinary team working within the Supervision and Treatment
Team were believed to have undermined the effectiveness of the services provided
to people in Drug Court Orders. The management arrangements were said by staff
to be unnecessarily complex, the premises were inadequate and the staffing levels
were too low, resulting in unrealistic workloads for the social workers and addiction
workers. Each of these factors undermine opportunities for a genuinely collaborative,
multi-disciplinary approach.

The workload for different professional groups involved in the Drug Court was
variable, being more manageable for the Sheriffs and less so for the Supervision and
Treatment Team. The sheriffs who sat in the Drug Court did not believe that its
introduction had impacted significantly — in either a positive or negative way — on
the workload of the sheriff court.

Factors that the Drug Court Sheriffs thought would further enhance the operational
effectiveness of the Drug Court included the availability of additional sanctions for
non-compliance, a more sophisticated system of rewards and, possibly, the
introduction of a mentoring system for people on Drug Court Orders.

CONCLUSIONS
The formative and process evaluation of the first six months of the pilot Drug Court in
action suggests that the initiative has largely been a success, with the role of the
Drug Court Sheriffs having been critical in this respect. Certain issues have been
identified that will require particular attention in the next phase of the pilot. These
include the police contribution to the referral process, the multi-disciplinary team-
working, the workload of different professionals involved in the operation of the Drug
Court and the availability of a wider range of sanctions and rewards for, respectively,
non-compliance and progress. Overall, however, the Glasgow Drug Court was
perceived to be very effective in providing a resource for drug-using offenders. The
dedicated team and resources were viewed as a positive contribution to the
reduction of drug-related offences in Glasgow.
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J1/03/3/12
Justice 1 Committee

Correspondence relating to Petition PE14 from the Carbeth Hutters
Association

Note by the Clerk

Background

1. The detailed background to the petition relating to Carbeth Hutters and
subsequent related correspondence from Mr Ramsay of the Drimsynie Estate,
Lochgoilhead, is contained in Committee Paper J1/02/38/9, which is attached for
information.

2. The Committee last considered the issues raised by both the correspondence
and the petition at its meeting on 12 November 2002, when it was agreed to write
to the Minister for Justice on the following issues, whilst expressing to the
Minister the Committee’s consternation that this issue had been under
consideration for a long period of time with as yet no discernible possibility of
resolving the matter:

• how many responses were received to the Executive’s consultation on the
matter and whether an analysis of responses was carried out;

• what issues were raised in the responses, and whether there was support
for legislation to protect hutters in Scotland; and

• what action has been taken since the consultation period ended.

Response from the Minister for Justice

3. A response was received from the Minister on 27 January 2003 (attached).  With
regard to the first point, an analysis of the responses has been provided which
shows that in total there were 283 responses in favour of legislation to give
greater protection for hutters, with 21 consultees against the proposal and 15
responses which did not express a view.

4. It is accepted by the Minister that there is strong support for legislating in this
area but the analysis points out that there was very little contribution from
respondents as to the content of the legislation.  However the Minister states in a
Parliamentary Question to Robin Harper MSP on 7 November 2002 (attached)
that there are substantial drawbacks with legislation protecting hutters,
“Legislation would be contrary to the fundamental principles of Scots law, in
particular that leased land under a short lease reverts to the landlord at expiry of
the lease and that property built on leased land belongs to the landlord;
legislation could not be retrospective or applicable to hutters only, and its
promotion might precipitate changes to the ownership and management of
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comparable estates in Scotland which would be profoundly damaging to the
interests of hutters.”

5. In relation to the third point, the Minister advises that local negotiations were
taking place at Carbeth and concerned to avoid taking steps that might prejudice
discussions.  The Department has kept in touch with developments at both
Carbeth and Drimsynie estates.  The Minister has given a commitment to
respond to the Committee’s recommendations as soon as possible.

Correspondence from Mr Ramsay, Secretary to the Lochgoilhead Chalet
Owners Association

6. Mr Ramsay has provided the Committee with a copy of a letter sent to the
Minister for Justice on 19 December 2002 (attached) which clarifies that there is
currently no civil action ongoing which would prevent the Executive progressing
this matter.

Options

7. The Committee is asked to consider whether it wishes to pursue the issues
raised in the correspondence received.

8. If so, the Committee may wish to write to the Minister for Justice asking:

• that the Executive set out in detail why legislation to protect hutters would
be contrary to the fundamental principles of Scots law and explain what
the impact of this position will be on the Executive’s response to the
outcome of the consultation exercise;

• to clarify the status of local negotiations and give an indication as to when
a conclusion can be reached and whether the outcome of these
negotiations will have an impact on hutters elsewhere in Scotland; and

• for a timescale for responding to the Committee’s recommendations;
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J1/02/38/9
Justice 1 Committee

Correspondence relating to Petition PE14 from the Carbeth Hutters
Association

Note by the Clerk

Background

Public Petition PE14
1. The Carbeth Hutters’ Association submitted a petition to the Parliament (Petition

PE14) in September 1999. The Petition calls for the Scottish Parliament to bring
in "legislation which will ensure that people who have owned property on rented
land for at least four years, where that property cannot be removed without being
destroyed, have secure tenancies and access to rent control, to ensure that rents
cannot be arbitrarily increased above inflation without reason, and that such
owners cannot be deprived of their property without fair cause."

Report by the Justice and Home Affairs Committee
2. The petition was referred by the Public Petitions Committee to the Justice and

Home Affairs Committee to consider the issues it raised.  The Justice and Home
Affairs Committee took evidence on:

• whether a statutory system of rent control and arbitration for huts was
required; and

• whether legislation to give hutters increased security of tenure should be
introduced.

3. On 2 May 2000, the Justice and Home Affairs Committee published its ‘Report on
Petition PE14 from the Carbeth Hutters’ Association”.1  The report invited the
Executive to consider ways of providing legislative protection for hutters,
specifically:

• a system of rent control and arbitration; and

• increased security of tenure which balances the huts' status as holiday
homes with recognition of hutters' ownership of an immovable structure.

4. An opinion was also sought from the Executive on whether the then forthcoming
Land Reform Bill offered a suitable opportunity to address this issue.

                                           
1 Justice and Home affairs Committee, 3rd Report 2000, Report on Petition PE14 from the Carbeth
Hutters’ Association, SP Paper 110, http://www.scottish.parliament.uk/official_report/cttee/just-
00/jur00-03-02.htm
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The Executive’s Consultation Paper
5. In response to the Report, the Executive commissioned research into ‘Huts and

Hutting in Scotland’. The research identified the majority of sites across Scotland
and examined their origins, growth and in some cases decline. It also looked at
the characteristics of sites and huts, their use and ownership. The Executive
considered it a useful piece of work, which placed the Carbeth issue in the wider
context of hut use and ownership throughout Scotland.2

6. On 15 December 2000 the Executive issued a Consultation Paper on possible
legislation to provide greater protection for hutters in Scotland3. The consultation
paper explained the background to the situation and set out the detailed
provisions that might be required to provide legislative protection for hutters. In
particular they were keen to hear views on:

• whether or not, in principle, the Executive should seek to promote
legislation to give greater protection for hutters;

• the detailed legislative provisions that would be required if legislation along
these lines were to be introduced into the Scottish Parliament.

7. The closing date for the consultation was 9 March 2001. A decision on whether to
proceed with legislation would be taken after responses to the consultation had
been analysed.

Correspondence
8. Dorothy-Grace Elder wrote to the Convener of the Public Petitions Committee

(letter attached) enclosing a letter from Mr J T L Ramsay, the Secretary of the
Lochgoilhead Chalet Owners Association, asking that the Petitions Committee to
look into the current situation regarding hutting in Scotland.  The correspondence
refers to an ongoing dispute between Drimsynie chalet owners and the
Drimsynie Estate landowners, but also questions why the Executive had taken no
action since the consultation period ended in March 2001. As such, the
correspondence has been passed to the Justice 1 Committee, as successor to
the Justice and Home Affairs Committee, to consider.

9. Members should also note that Robin Harper MSP has lodged a Parliamentary
Question on 10 October asking when the Executive publish its proposals in the
light of the responses to its Consultation Paper.

Options

10. The Committee is asked to consider whether it wishes to follow-up the general
issue raised in Mr Ramsay’s letter.

                                           
2 Scottish Executive News Release, “Executive to Consult on Legal Options for Carbeth Hutters”,
6 July 2000, http://www.scotland.gov.uk/news/2000/07/se1962.asp
3 Scottish Executive, Consultation Paper on possible legislation to provide greater protection for
hutters in Scotland, 15 December 2000, http://www.scotland.gov.uk/consultations/housing/cphs-
01.asp
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11. If so, the Committee may wish to write to the Minister of Justice asking:

• how many responses were received and whether an analysis of
responses was carried out;

• what issues were raised in the responses, and whether there was support
for legislation to protect hutters in Scotland; and

• what action has been taken since the consultation period ended.



S1W-30533 - Robin Harper (Lothians) (Green) : To ask the Scottish Executive
when it will publish its proposals in the light of the responses to its Consultation
Paper on possible legislation to provide greater protection for hutters in Scotland.

Answered by Mr Jim Wallace (7 November 2002): Consideration of the
consultative response has confirmed substantial drawbacks to any attempt to
legislate in this area. Legislation would be contrary to the fundamental principles of
Scots law, in particular that leased land under a short lease reverts to the landlord at
expiry of the lease and that property built on leased land belongs to the landlord;
legislation could not be retrospective or applicable to hutters only, and its promotion
might precipitate changes to the ownership and management of comparable estates
in Scotland which would be profoundly damaging to the interests of hutters.
We are aware that constructive discussions continue at local level to resolve the
difficulties at Carbeth. It would not be appropriate for the Executive to seek to
intervene in private negotiations between landlord and tenants, but we would
encourage local resolution of such difficulties.































J1/03/3/14
JUSTICE 1 COMMITTEE

Petition PE347 by Mr Kenneth Mitchell

Note by the Clerk

Background

1. This petition (attached) calls for the Scottish Parliament to investigate the practice
of couping Clydesdale Horses and to introduce legislation to make such style of
shoeing illegal unless sanctioned, for medical reasons, by a veterinary surgeon1.

2. Committee members are reminded to note that, regrettably, the petitioner,
Mr Kenneth Mitchell, a registered farrier, has died since submitting this
petition.  Mr Jim Sharp is now the primary contact for the petition.

3. The petition has been referred to the Justice 1 Committee because this matter is
dealt with by the Justice Department of the Scottish Executive as it is responsible
for criminal sanctions behind the protection of domestic and captive wild animals
which is mainly covered mainly by the Protection of Animals (Scotland) Act 1912.

Committee’s past consideration and actions

4. The Committee first considered this petition at its meeting on 3 September 2002.
The Committee considered a wide range of views submitted to the Public
Petitions Committee and collected by the petitioner (see Committee meeting
paper for the petition, J1/02/28/9).  The Committee subsequently agreed to write
to the British Equine Veterinary Association (BEVA) to establish whether it would
be practicable for vets to be present when couping of horses occurs.  Responses
were received from BEVA, Mr Jim Sharp, the Laminitis Clinic and Animal Concern
and considered by the Committee at its meeting on 29 October 2002.

5. Having discussed the petition on these occasions, the Committee agreed that the
practice of couping is inappropriate and cosmetic and wished to end this practice
by consensus with the organisations involved in couping.  The Committee
subsequently agreed to write to both the Farrier’s Registration Council and the
Worshipful Company of Farriers asking if they will ban their members if they are
involved in couping.  The Committee also agreed to write to the Clydesdale Horse
Society asking if they will require their judges to disqualify horses subject to
couping from their events.

Responses

6. The Committee has now received responses from the Farrier’s Registration
Council and the Clydesdale Horse Society.  The Worshipful Company of Farriers

                                                          
1 Couping (or show shoeing) is a method of shoeing horses that supports only the front of the hoof and
causes the back of the hoof to drop.  It is used primarily at horse shows and exhibitions to create an
exaggerated version of the Clydesdale’s natural stance which is regarded as a desirable feature in the
show ring.  The late petitioner alleged that couping can cause both short and long term medical
problems and may shorten the life of the horse.  Two motions have been lodged in the Parliament on
17 November 2000 calling for a ban of couping: S1M-1366 Dr Sylvia Jackson and S1M-1365 Nick
Johnston, both of which have expired and no longer appear in the Business Bulletin.



has not responded to the Committee.  The Committee has also received
correspondence from Sylvia Jackson MSP and several letters from Mr Jim Sharp.
The aforementioned documents are attached.

Responses from the Farrier’s Registration Council and the Clydesdale Horse Society
7. The Farrier’s Registration Council is not willing to impose an outright ban on their

members if they are involved in couping as requested by the Committee.  The
Council states that they have received no evidence to prove that couping causes
suffering to horses despite asking for this information.  The Council states that
without this evidence, they cannot discipline their members.  The Council’s
current policy to date therefore has been ‘by way of persuasion rather than
coercion’ although it disapproves of couping as being cosmetic and potentially
harmful.  In practice, the Council together with the Worshipful Company of
Farriers has produced a joint statement in February 2001 on the shoeing of
Clydesdale horses for showing (attached to the response by the Council).

8. Similarly, the Clydesdale Horse Society is not willing to require their judges to
disqualify horses subject to couping from their events as requested by the
Committee.  The Society states that it endeavours to ensure show Clydesdales
are shod in accordance with the Society’s Guidelines for Showshoes on
Clydesdale Horses which have been issued to all its members on several
occasions.  These Guidelines (attached to the Society’s response) were issued in
February 2001 and have been considered by the Committee at previous meetings
in regard to the petition.  The Society told the Committee that if the shoeing of any
horse does not comply with the guidelines, the owner will be given a verbal
warning and warned that if the guidelines are not observed at future shows,
he/she may be asked to leave the ring.

9. The Registrar of the Farrier’s Registration Council states that he is confident that
these Guidelines are being enforced and adhered to having observed horses at
the Royal Highland Show this year.  He also mentions two further measures
agreed to by the Clydesdale Horse Society.  These are, firstly, to hold a seminar
for farriers to explain the Guidelines and the reasons for them, and secondly, to
appoint a Shire horses farrier (rather than a Clydesdale horse farrier) to judge
Clydesdales at the Spring Show in Perth.

Unregistered farriers in the Highlands and Islands region
10. The Registrar is however concerned that the Farrier’s Registration Council’s

powers do not extend to the Highlands and Islands, a point which was made to
Committee during previous consideration of this petition.  The Council state that
they have ‘ no powers to regulate unregistered farriers or owners who choose to
shoe their horses badly or cruelly in the Highlands and Islands region’.  The
Council state that there is full support from registered farriers and equine welfare
organisations to extend the applicability of the Farriers (Registration) Act 19752 to
include the Highlands and the Isle of Skye.  The Council states that there is
general agreement on extending applicability to all of the Islands region but notes

                                                          
2 The Farriers (Registration) Act 1975 as amended by the Farriers (Registration) (Amendment) Act
1977 is intended to prevent and avoid suffering by and cruelty to horses arising from the shoeing of
horses by unskilled persons; to promote the proper shoeing of horses; to promote the training of
Farriers and Shoeing Smiths; to provide for the establishment of a Farriers Registration Council to
register persons engaged in Farriery and the shoeing of horses; to prohibit the shoeing of horses by
unqualified person; and for purposes connected therewith.



that there is concern of the practicalities of this due to bad weather conditions or
the availability of farriers.  The Council requests that the Committee address this
issue.

Responses from the petitioner and Sylvia Jackson MSP
11. The petitioner, Mr Jim Sharp, has responded to the correspondence from the

Farrier’s Registration Council and the Clydesdale Horse Society.  He disagrees
with these organisations that there is no evidence that couping causes suffering
and highlights the evidence from vets and equine welfare experts previously
submitted by the original petitioner, Mr Kenneth Mitchell (see Committee paper
J1/02/28/9).  The petitioner is also concerned that the Clydesdale Horse Society
can only apply its guidelines to the shows that it organises and that the Farrier’s
Registration Council does not have powers over owners or unregistered farriers
(especially those in the Highlands and Islands region) who carry out couping.
Sylvia Jackson MSP supports the petitioner’s views although she recognises that
improvements have been made to farriery standards.

Procedure

12. The Standing Orders make clear that, where the Public Petitions Committee
refers a petition to another committee, it is for that committee then to take “such
action as they consider appropriate” (Rule 15.6.2(a)).

Options

13. The various organisations involved with Clydesdale horses believe that existing
guidelines are sufficient and do not agree with the Committee that the practice of
couping should be banned.  There is however support for extending the regulation
of farriers to the Highlands and Islands region which does not currently exist.

14. The Committee may wish to consider whether it agrees that existing guidelines
are sufficient and to take no further action.

15. Alternatively, the Committee may wish to write to the Minister for Justice to ask
that the Scottish Executive introduce legislation in the next Parliamentary session
to order to ban the practice of couping.

16. Another option for the Committee would be to ask the Scottish Executive to
extend the applicability of the Farriers (Registration) Act 1975 to include the
Highlands and the Isle of Skye region as requested by the Farrier’s Registration
Council so that all farriers in Scotland are registered.

Previous Committee papers for reference

• J1/02/28/9
• J1/02/36/5








































































































































