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JUSTICE 1 COMMITTEE

AGENDA

43rd Meeting, 2002 (Session 1)

Tuesday 17 December 2002

The Committee will meet at 1.30pm in the Hub, Castlehill, Edinburgh.

1. Item in private: The Committee will consider whether to discuss agenda item 5
in private.

2. Convener�s report: The Committee will consider the Convener�s report.

3. Title Conditions (Scotland) Bill: The Committee will consider the Bill at Stage 2
(Day 2).

4. Petitions: The Committee will consider the following petitions�

Petition PE124 by Grandparents Apart Self Help Group on grandparents�
rights to contact with their grandchildren, and

Petition PE200 by Mr Andrew Watt on the working methods of the Scottish
Legal Aid Board.

5. Inquiry into legal aid: The Committee will consider an options paper.

6. Council of the Law Society of Scotland Bill (in private): The Committee will
consider a draft Stage 1 report.

Alison Taylor
Clerk to the Committee, Tel 85195



The following papers are attached for this meeting:

Agenda item 2
Correspondence from Standards Committee regarding
unauthorised disclosure of draft report

J1/02/43/1

Agenda item 4
Note by the Clerk (petition, J1/02/32/06 & SPICe note
attached)
Note by the Clerk (petition & JH/00/32/8 attached)

J1/02/43/2

J1/02/43/3

Agenda item 5
Note by the Clerk (private paper)
Correspondence from Scottish Women�s Aid regarding legal
aid
Correspondence from Open Secret regarding legal aid

J1/02/43/4
J1/02/43/5

J1/02/43/6

Agenda item 6
Note by the Clerk (private paper) J1/02/43/7

Papers not circulated:

Agenda item 3
The Title Conditions (Scotland) Bill (and Explanatory Notes and Policy Memorandum
for the Bill) are available from Document Supply or on the Scottish Parliament
website at: http://www.scottish.parliament.uk/parl_bus/legis.html

Copies of the marshalled list will be available from Document Supply, and groupings
will be available from the Committee Clerks in Room 3.11, Committee Chambers
(both available on Monday 16 December).

Agenda item 5
Documents accompanying the correspondence from Scottish Women�s Aid
regarding legal aid (Committee paper J1/02/43/5) are available from the Committee
Clerks in Room 3.11, Committee Chambers.

Agenda item 6
The Council of the Law Society of Scotland Bill (and Explanatory Notes and Policy
Memorandum for the Bill) are available from Document Supply or on the Scottish
Parliament website at: http://www.scottish.parliament.uk/parl_bus/legis.html

http://www.scottish.parliament.uk/parl_bus/petitions/pe124.pdf
http://www.scottish.parliament.uk/official_report/cttee/just1-02/j1p02-32.pdf
http://www.scottish.parliament.uk/parl_bus/petitions/pe200.pdf
http://www.scottish.parliament.uk/official_report/cttee/just-00/jup00-32.pdf
http://www.scottish.parliament.uk/parl_bus/legis.html#54
http://www.scottish.parliament.uk/parl_bus/legis.html#60
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Standards Committee

Tel: 0131 348 5177 Fax: 0131 348 5088
E-mailmike.rumbles.msp@scottish.parliament.uk

Standards Committee

Parliament Headquarters
George IV Bridge

Edinburgh
EH99 1SP

Christine Grahame MSP
Convener
Justice 1 Committee
Room 3.11
Committee Chambers
Edinburgh
EH99 1SP 5 December 2002

Thank you for your letter of 3 December 2002 concerning the alleged unauthorised
disclosure of the Justice 1 Committee’s draft report on the Inquiry into the Regulation
of the Legal Profession.

The Code of Conduct requires that complaints submitted to the Standards
Committee should, inter alia, identify a Member. This requirement in the Code makes
the formulation of a complaint of breach of confidentiality problematic where a
disclosure has taken place but there is no indication of the source of the alleged
‘leak’. Paragraph 10.2.3 of the Code, however, gives the Standards Committee the
discretion to investigate complaints which are not submitted in the prescribed format.

In our 8th Report 2001, The Investigation of Unauthorised Disclosures, we reviewed
the current provisions in the Code on confidentiality and the arrangements for
investigating ‘leaks’. The Committee noted at paragraph 24 of the Report that in
considering whether to exercise its discretion under the Code, it would be useful in
the first instance to have the views of the Committee concerned as to the
seriousness of the alleged ‘leak’. Paragraph 25 stated

In order to ensure that the Committee concerned plays a key role in the response to an
alleged ‘leak’, the Standards Committee has agreed that on receipt of a complaint relating to
an unauthorised disclosure which does not name an individual MSP, it will invite the views of
the Committee concerned. The Committee’s response will be an important factor in the
Standards Committee’s decision as to whether the circumstances of the alleged ‘leak’ warrant
a Stage 2 investigation and hence a referral to the temporary Adviser.

I will place your letter on the agenda for the Committee’s next meeting on 18
December 2002. In the interim period, it would be helpful if you could let me have
any additional information concerning this matter which you feel the Standards



Committee may find useful in deciding whether or not the alleged unauthorised
disclosure should be investigated. In particular, it would be helpful if you are able to
obtain the Justice 1 Committee’s views on the following:

• An assessment of whether a full investigation is likely to be productive.

• Information on the circumstances of the alleged unauthorised disclosure. This
should include details of attendees at private sessions, details of the timings of
the meetings and the timings when Committee members became aware that the
media appeared to have access to the information. The Committee should also
take a view on the possible sources of the alleged ‘leak’. Are there indications
that an MSP was responsible? You will, of course, be aware that the Standards
Committee and its Adviser can only examine the conduct of MSPs in relation to
an unauthorised disclosure.

• Confirmation that an unauthorised disclosure has actually taken place. An
assessment of whether this was a ‘leak’ of confidential information or whether the
press coverage could have been put together by a journalist following what had
been said in public sessions together with some ‘lucky’ guesswork. A comparison
of the material contained in the press coverage with the contents of the actual
report would be useful. The assessment should also include confirmation that all
those present at the relevant Committee meetings understood that the material
was confidential.

Please do not hesitate to contact me if you wish to discuss this further.

Mike Rumbles, MSP
Convener, Standards Committee
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J1/02/43/2
JUSTICE 1 COMMITTEE

Petition PE124 by Grandparents Apart Self Help Groups (GASH)

Note by the Clerk

Background

1. Grandparents Apart Self Help Group (GASH), which had 115 members on 8
March 2000, was set up in 1996 to provide support for grandparents across
Scotland who have lost contact with their grandchildren. GASH is a registered
charity and aims to promote a network of support groups across Scotland,
promote a “buddy” network and to network with other support services.

2. This petition (attached) calls for the Scottish Parliament to amend the Children
(Scotland) Act 1995 to name grandparents in the Act as having an important role
to play in the lives of their grandchildren. At the moment grandparents are not
mentioned in the Children (Scotland) Act 1995.

3. The Committee previously considered the petition at its meeting on 1 October
2002.  Committee members may wish to consult both Committee paper
J1/02/32/6 and the SPICe briefing from that meeting (both attached) on
grandparents’ rights in relation to grandchildren for further background on the
current position as regards the petitioner’s request.

4. On the basis of this information, the Committee agreed to write to the Sheriffs’
Association asking them whether they could provide information on the number of
applications received and granted to grandparents under section 11 of the
Children (Scotland) Act 1995 (‘the 1995 Act’).  The Committee also agreed to
write to children’s organisations in order to understand the effect that such
applications have on the children involved.  In addition, the Committee agreed to
write to the Minister for Justice to ask for an explanation of policy guidelines
regarding the treatment of grandparents in relevant court proceedings and to ask
him to outline other options for addressing the issues outlined in the petition if the
Scottish Executive does not intend to amend the Children (Scotland) Act 1995
through the forthcoming Family Law Bill.

5. The Committee has now received responses from the Minister for Justice, the
Sheriffs’ Association, Children 1st and NCH Scotland (attached).  Barnado’s and
Children in Scotland were also consulted but advise that they will not be able to
respond.

Summary of responses

Number of applications received and granted under the 1995 Act
6. The Sheriffs’ Association replied that they did not know the number of

applications received and granted to grandparents under section 11 of the
Children (Scotland) Act 1995.  From an anecdotal point of view, they suggested
that applications by grandparents for residence and contact were frequently
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granted.  This opinion was supported by Children 1st who suggested that
grandparents (especially grandmothers) often sought contact or sought to
maintain contact.  They suggested that the Committee could consult the Scottish
Court Service although they cautioned that this would probably involve the Court
Service examining a large number of particular processes.  Children 1st stated
that they provide reports to courts where care arrangements for children are
disputed and state that many of these reports involve grandparents.

Applications for contact rights and effects on children from these applications
7. Overall, the child’s welfare was emphasised by all respondents as the most

important factor as regards contact rights to children. Children 1st also felt that
children’s’ rights and interests are of high importance. The Sheriffs’ Association
and NCH Scotland believed that that the 1995 Act worked well in this regard
when decisions on care and contact for children were made and the Sheriffs’
Association thought that it had revolutionised court procedures with particular
mention given to the Child Welfare Hearing procedure.

8. The Sheriffs’ Association stated that parents are often unable to look after their
children for various reasons and grandparents can step into this breach although
problems over custody often arise when parents resolve their problems and want
their children back.  This obviously can be an emotional issue with an imperfect
compromise eventually reached and family members may be disappointed with
the outcome.

9. Children 1st thought that the issue of the role of grandparents is complex.  They
stated that children may express distress at lack of contact with grandparents and
equally with other family members. Conversely, children also may not want
contact with grandparents due to lack of a relationship or other relationship
problems.  Another point raised by Children 1st is that grandparents can play a
role in facilitating contact between parents and their children in number of ways,
some beneficial and some not.

Grandparents rights to contact with children and court proceedings
10. The Sheriffs’ Association believes that there would be difficulties in introducing

grandparental rights stating that it would be difficult to impose ‘grandparental
rights’ without corresponding ‘grandparental responsibilities’. The Minister for
Justice and the Sheriffs’ Association both highlight that grandparents are
currently in same position as any other party, e.g. parents, as regards actions for
residence and contact with children in that they must demonstrate that it is in the
child’s best interests that such rights be given.

11. NCH Scotland and Children 1st also do not think it appropriate to change
legislation to give grandparents automatic rights and responsibilities to their
grandchildren as it is currently given to parents under the 1995 Act. Children 1st
highlight the importance of giving the children involved priority in decisions
regarding contact rights.  Both children’s organisations who responded
emphasised the desirability of continuity and a family environment for the
childrens’ development. NCH Scotland mentioned that first degree members of
the extended family (such as grandparents) are often not always contacted when
decisions are made regarding care for children.  They emphasise the importance
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of doing this as they consider care by relatives to be less detrimental to the child
than reception into care although they highlight care should be taken with every
individual case to ensure this is the correct situation.  NCH Scotland suggest that
the interests of grandparents should be more explicitly acknowledged and
promoted in guidance to sheriffs and social workers and that any guidance
should also apply to Children’s Hearings as these have the power to remove
children from their homes.

Other methods of responding to petitioner’s requests
12. The Minister states that the proposed Family Law Bill will seek to promote joint

parenting where appropriate and in the interests of the child which he hopes will
reduce conflict and promote contact between children and their wider family. The
Minister has also undertaken to ensure that contact between children and family
will be re-examined in the context of the Bill.

13. The Minister, NCH Scotland and Children 1st all suggest mediation as an existing
method of facilitating contact between children and their grandparents without
introducing a change to the law. The Minister believes that mediation is
invaluable for reaching agreement on matters of contact with children without
going to court and can be used for different parties including grandparents.
Children 1st use Family Group Conferencing in six of their projects as a method
of bringing families together which includes grandparents.  NCH Scotland believe
that court should be the last resort for such cases involving rights to children and
are of the view that more assistance should be given to children and their
guardians to achieve agreements over contact rights.  They suggest much more
could be done to promote informal agreement between parents and carers before
cases are taken to court.  They also suggest more funding should be offered to
family mediation services so grandparents and other key family members can
access these services without charge and gain extra support in these matters.

Procedure

14. The Standing Orders make clear that, where the Public Petitions Committee
refers a petition to another committee, it is for that committee then to take “such
action as they consider appropriate” (Rule 15.6.2(a)).

Options

15. In summary, all respondents are content with the current legislation and do not
believe the petitioner’s requests (to name grandparents in the 1995 Act as having
an important role to play in the lives of their grandchildren) is the way forward.
However, various wider issues have been raised and the Committee may wish to
finalise their consideration of this petition by:

• forwarding the suggestions of NCH Scotland on the importance of the
interests of grandparents in cases involving rights to children to the Sheriff
Court Rules Council and the British Association of Social Workers (Scotland)
and
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• writing to the Minister for Justice to suggest that arrangements for
grandparents and the wider family circle to be included in family mediation
and increased resources for such mediation should be considered in the
proposed Family Law Bill or any other similar future legislation and

• writing to the petitioner to advise what action has been taken (copying all
recent correspondence) and therefore concluding the Committee’s
consideration of the petition.













Information for the Justice 1 Committee
Petition PE124 by Grandparents Apart Self Help (GASH)

For over 100 years, CHILDREN 1ST has been working to give every child in Scotland
a safe and secure childhood. CHILDREN 1ST supports families under stress, protects
children from harm and neglect, helps them recover from abuse and promotes
children’s rights and interests. We currently run 22 projects throughout Scotland in
which our staff and volunteers work with children and their families to overcome
difficulties in their lives. Our other activities include ParentLine Scotland, the national
telephone helpline for any parent with any concern in caring for their children.

Grandparents

1. We believe that this issue should properly be viewed in terms of children’s rights
and interests. We recognise the important role grandparents and, indeed, other
significant adults, play in the lives of many children. We use Family Group
Conferencing in 6 of our projects as a method of bringing together the extended
family to work together and find a way through problems in children’s best
interests, and grandparents are often involved in our Family Group Conferences.

2. Our Children and Families Project in Falkirk helps children who are seriously
affected by their parents’ separation. As well as helping children to explore their
thoughts and feelings, we provide reports to courts where care arrangements for
children are disputed. Many of our reports feature grandparents, who may be
involved in a range of ways. For example, grandparents can often play a role in
facilitating contact between children and their parents – ‘handovers’ of children
between one parent and the other may take place in the grandparents’ house and
this can avoid the need for parents to see each other. Alternatively, a parent may
object to the child or children spending time with a grandparent out of concern
that visits are being used as a ‘back-door’ way of enabling contact for the parent’s
ex-partner, rather because the parent wishes to deny children and grandparents
contact with each other.

3. In our experience, grandparents – particularly grandmothers – often seek contact
or seek to maintain contact. They can do this as part of an existing court action,
rather than raising an action in their own right, and this alerts the sheriff to their
interest.

4. In our work with children, some do express distress that they no longer see their
grandparents. However, in our experience it is equally true that loss of contact
with other significant adults following parental separation – such as aunts and
uncles, ex-second partners of parents and even neighbours – can also be very
difficult for children we work with. Children we work with at the Falkirk project do



not always want to continue to see their grandparents – either because their
grandparents were not significantly involved with them prior to their parents’
separation and the relationship is not a close one, or because of some other
problem with the relationship. Children may not feel able to express their desire to
see, or not to see, their grandparents because they are worried about upsetting
one or other of the parents.

5. The role of grandparents thus raises very complex issues. In all our work we try to
ensure that the child’s own views and wishes are heard by adults making
decisions about them. The children we work with may find it difficult to talk to
parents for fear of upsetting one or the other. Children often feel they have no say
in decisions being made about them by adults, and arguments and bad feelings
between parents and other family members cause children huge distress and
anxiety. We therefore believe it is of vital importance that children’s views are not
only prioritised in proceedings relating to their care and their contact with other
adults, but taken in an appropriate way, separately and confidentially from those
of the adults involved. The Falkirk Children and Families Project supports children
in expressing their views, but not all children receive such support.

6. We believe that, as a matter of good practice, children’s views should be sought
and due consideration should be given to the potentially stabilising and positive
role that grandparents (and indeed, other significant adults) may play in a child’s
life, when decisions are being made about the care and supervision of children in
their best interests – whether following parental separation or in the context of
child protection. The UN Convention on the Rights of the Child recognises the
desirability of continuity in a child’s upbringing and the importance of a family
environment to the full and harmonious development of a child’s personality.

7. In view of the above, we do not feel that it is appropriate to give grandparents
automatic rights and responsibilities – that is, parental responsibilities and rights.
The involvement of grandparents in the lives of their grandchildren must be
contingent on this being in the best interests and wishes of the children involved.



17 London Road
Edinburgh
EH7 5AT

22 November 2002

Christine Grahame MSP
Convenor, Justice 1 Committee
The Scottish Parliament
C/0 The Committee Clerks
Room 3.11
Committee Chambers
Edinburgh EH99 1SP

Dear Christine Grahame

Petition PE 124 by Granparents Apart Self Help

Thank you for asking us to comment on this petition in relation to the interests of
children involved in these situations.   NCH manages a number of family
mediation services UK wide and also hosts a government funded website
‘Itsnotyourfault’ for children involved in divorce and separation.  In addition to our
mediation work, we are involved with children in the middle of family conflict,
divorce and separation, and with children in the care system.   In Scotland, our
mediation services, which are accredited by the UK College of Mediators and
affiliated to Family Mediation Scotland, work towards the child/ren’s best interests
by direct work with children and with their parents and other significant adults.

It is our view that much more help should be given to parents and children and
other key carers/relatives where they cannot amicably agree arrangements for
care of and contact with their children.  Court should be the last resort and is not
the best place to resolve any but the most intractable of cases.  However, where
the courts are involved in making decisions about care and contact, we believe



that the Children (Scotland) Act 1995 does provide a good foundation for
decision making.

We do believe that grandparents and other members of the extended family can
be very important in protecting children and enhancing their welfare and that their
participation in children’s lives should be encouraged, except in very rare cases.

However, we would not  favour extending to grandparents the same rights and
responsibilities that are accorded to parents under the Children Act.
Grandparents and other family members can currently apply for contact orders
and for parental responsibility and residence orders.   We do appreciate the
difficulties and expense that this can involve and believe that instead of a change
in the law, the interests of grandparents should be more explicitly acknowledged
and promoted in guidance to both Sheriffs and to social workers.

Firstly, grandparents should be notified of any applications in relation to a
child/children, so that they can be represented.  Secondly, guidance to social
workers and others advising the courts should explicitly require that grandparents
and other first degree members of the extended family should be notified of
applications and their views and wishes sought and formally recorded.

It is even more important that contact is made with grandparents and primary
members of the extended family in cases where the child/ren are subject to care
proceedings.  Any guidance should also apply to Children’s Hearings, which have
the power to remove children from home.  Too often, grandparents are not traced
or contacted when children come into care and when subsequent decisions are
made about their future care, which can include the termination of their parents’
rights and responsibilities and/or the granting of adoption applications.

It is quite clearly in a child’s interests that, where their birth parent/s are not able
or willing to look after them,  key relatives are informed of any proceedings and of
decisions about their care.  Care by relatives is nearly always better than
reception into care, and should therefore always be pursued in the child’s best
interests. The child’s best interests can be very difficult to decide, where there is
strong family conflict, including violence.  However, we would urge that the
complexity of family conflicts does not absolve decision makers and their
advisors from making the fullest possible enquiry in order to arrive at the best
possible arrangement for the children’s future care and contacts.  No assessment
is complete without a full exploration of the wider family potential to meet the
child/ren’s needs.

The child/ren’s views are important, and it is usually wrong to go against a child’s
strong and clearly expressed wishes, but it is equally important that children are
not made to carry the responsibility of decision making.



In our view much more could be done to promote informal agreement between
parents and carers before cases are taken to court.  The children’s interests
should be strongly represented and advocated.  This is often only possible where
the child has been engaged in a process which allows them to know and to
express their own views and to be helped to convey these to parents and others
who are ‘fighting over them’ without listening to them.

Cases usually only go to court when informal agreement can not be reached
between the parents/main carers.  Positions are often entrenched and conflict
between two parents can and does often extend to the wider family on both
sides.  Orders made can be resented by one or more of the parties and this is not
the best basis to promote the welfare of the children involved.

Grandparents should have access to free advice and to mediation services in
relation to contact with their grandchildren.  The Committee might therefore
consider asking the Justice Department what arrangements they make for the
wider family to be considered within family mediation, which they fund.

In summary, therefore we do not believe that the law itself needs to be changed,
but that guidance should be so that in practice grandparents are notified and
involved.  We also support extra funding for family mediation services and for
these services to explicitly be offered to grandparents and other key relatives.

Yours sincerely

Maggie Mellon
Head of Public Policy
NCH Scotland



J1/02/43/3
Justice 1 Committee

Petition PE200 by Andrew Watt

Note by the Clerk and SPICe

Background

1. Petition PE200 (attached) by Andrew Watt calls for the Scottish Parliament to
review the working methods of the Scottish Legal Aid Board (SLAB) particularly in
relation to the collection and disbursement of compensation monies collected.
The petition is prompted by the petitioner’s own difficulties in obtaining
compensation monies awarded to him.  The petition is supported by Patricia
Ferguson MSP and was referred to the Justice and Home Affairs Committee on
31 May 2000.

Consideration by the Justice and Home Affairs Committee

2. The JHA Committee first considered the petition at a meeting on 13 June 2000
and agreed to write to SLAB asking for clarification of current working practices in
relation to reimbursement of compensation, and to write to the petitioner
informing him that the Committee intended to conduct an inquiry on legal aid and
access to justice in due course.

3. In its response of November 2000 (see letter attached), SLAB explained the legal
framework within which the Board operates and set out the process followed in
this regard.  It stated that any contribution, which a person assisted by legal aid
requires to pay, is paid into the Board’s fund.  Fees to solicitors and other outlays
are paid out of this Fund and any expenses or property received from the other
party to the proceedings is paid into the Fund.  Under the relevant Regulations,
subject to prescribed exemptions, the Board has a statutory duty to ensure that
any net liability or loss to the Fund is met.  The Board stated that the purpose of
the rule is to avoid the taxpayer carrying the expense of a case and to ensure a
legally aided party is not in a better or worse position than a privately paying
litigant.  It also stated that it will collect and hold funds recovered only until the net
liability to the Fund has been discharged.  After that, any funds received by the
Board will be distributed as soon as practicable to the assisted person.

4. The JHA Committee considered this response at its meeting on 8 November
2000 and agreed to write again to SLAB noting its intention to review its Treasury
management arrangements and associated regulations to establish whether
there are ways to ensure the earlier release of funds to assisted persons,
welcoming the Board’s commitment to publish improved guidance, and asking
that the Committee be kept informed of progress made in this regard.

Consideration by the Justice 1 Committee

5. SLAB wrote to the Justice 1 Committee on 30 May 2001 (see letter attached).  In
its letter it states that it has now carried out a detailed review of its policies and



practices relating to how it should deal with property preserved or recovered in
the course of legally aided proceedings.  It explains that these policies and
procedures are based on statute, case law and opinion of counsel and that it has
found that a number of issues arose under each heading.  In March 2001, the
Board decided to consult with appropriate representatives of practitioners in
relevant areas of legal practice and then to seek opinion of counsel on the areas
identified.  Once that opinion has been received, SLAB would be able to issue
guidance for the public and the legal profession on its current practices relating to
how property recovered or preserved is dealt with in legally aided cases.  It
hoped to issue the guidance in the Autumn 2001.

Justice 1 Committee’s Report on Legal Aid
6. On 19 June 2001, the Committee decided to defer consideration of the petition

until SLAB issued guidance on how property recovered or preserved is dealt with
in legal aid cases.  Further consideration was given to the issues raised in the
petition during the Committee’s inquiry into legal aid.  The Committee published
its report on Legal Aid Inquiry on 7 November 2001 (Justice 1 Committee, 8th
Report 2001, Report on Legal Aid Inquiry SP Paper 437). The Committee made a
commitment to examine the guidance to be issued by SLAB on property
recovered or preserved in due course and decide whether to make any
recommendations on this issue at that time.

Current Position

7. SLAB wrote to the Committee on 4 May 2002 enclosing a copy of the ‘Guidance
on Property Recovered or Preserved’ which was issued to all legal aid
practitioners on 18 April 2002 (attached).  In addition, SLAB wrote to the
Committee on 24 May advising that senior counsel had confirmed that “the
Board’s practice was essentially correct and consistent with the approach taken
by the Legal Services Commission” (indicating that there is a unanimity of
approach in relation to clawback across the UK).  This guidance clarifies the
position regarding property recovered and preserved and aims to ensure that
solicitors understand and follow the procedures set out.  Such guidance might
help to speed up the process by providing the right information to SLAB at an
early stage.  However, it does not mean that cases such as Andrew Watt’s will
necessarily be settled more quickly as this depends on factors such as the cost of
the case, whether expenses have been awarded (and paid), whether any capital
sum awarded has been paid and how.  It is also worth noting that the guidance is
aimed at practitioners, and that SLAB hopes to issue guidance for applicants “in
due course”.

8. Measures which may address the issues raised by the petition include the
introduction of legislation to sever the link between net liability and disbursement
of monies or property awarded to the court.  Alternatively, in cases such as
Mr Watt’s, the Executive could change the exemptions in section 33 of the 1996
Regulations to include compensation payments or introduce hardship payments
in such cases.



Procedure

9. The Standing Orders make clear that, where the Public Petitions Committee
refers a petition to another committee, it is for that committee then to take “such
action as they consider appropriate” (Rule 15.6.2(a)).

Options

10. The Committee may wish to consider whether the issuing of guidance to
practitioners and the effect of senior counsel’s opinion addresses the petitioners
concerns about delay in disbursement of monies.  The Committee may wish to:

• write to SLAB to establish timescales for the production of guidance on
property recovered and preserved aimed at applicants;

• write to the Executive asking if it has any proposals to change the law in
this area to allow SLAB to disburse compensation monies faster;

• take the opportunity to pursue SLAB procedures and possible changes in
law relating to property recovered or preserved within the context of the
follow-up to its legal aid report; or

• write to the petitioner informing him that SLAB has reviewed its procedures
and taken steps to ensure that the regulations are understood and applied
correctly and efficiently, advising that the Committee has concluded its
consideration of the petition.
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Direct Fax:  0131 225 4243 EDINBURGH EH3 7YR
Direct E-mail: moiragoll@lawscot.org.uk 16 December 2002

LSA.85/ms/mmg

Ms. Jenny Goldsmith,
Assistant Clerk, Justice 1 Committee,
The Scottish Parliament,
Room 3.11 Committee Chambers,
EDINBURGH  EH99 1SP
By e-mail

Dear Ms. Goldsmith,

JUSTICE 1 COMMITTEE MEETING 17th DECEMBER - LEGAL AID

The Society has just seen the letters from Scottish Women�s Aid and Open Secret to the Convener of
Justice 1 seeking a re-opening of the Legal Aid Inquiry.

There are a number of inaccuracies both in the premises and conclusions in the letters submitted to the
Committee.  At such short notice it is difficult to provide you with a comprehensive picture of the civil
legal aid reform proposal, which has emerged as a result of 18 months of consultation and negotiations
between the Society, the Scottish Executive and the Scottish Legal Aid Board.

As it transpires however, there is a scheduled meeting between the Society�s negotiators, the Executive
and the Board tomorrow afternoon at 3 p.m. and in consequence we would be in a position to offer a
short briefing to the Committee at, or prior to, their next meeting.

However, we are conscious of the constraints on the Committee�s time as they will be of ours given the
scheduled meeting referred to.   Nonetheless, if you do wish to meet with us tomorrow please let us
know as soon as possible in the morning

Yours sincerely,

Mrs. Moira Shearer
Law Reform Assistant

mailto:moiragoll@lawscot.org.uk



