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JUSTICE 1 COMMITTEE

AGENDA

33rd Meeting, 2001 (Session 1)

Wednesday 5 December 2001

The Committee will meet at 9.40 am in Committee Room 2.

1. Items in Private: The Committee will consider whether to take items 7 and 8 in
private.

2. Subordinate Legislation: The Committee will consider the following negative
instrument�

The Pensions Appeal Tribunals (Scotland) (Amendment) Rules 2001.

3. Convener�s Report: The Convener will report to the Committee on forthcoming
Committee business.

4. Freedom of Information (Scotland) Bill: The Committee will take evidence on
the general principles of the Bill at Stage 1 from�

Jim Wallace MSP, Minister for Justice, Keith Connal, Head of Freedom
of Information Unit and Geoff Owenson, Constitution and Parliamentary
Secretariat (CPS), Scottish Executive.

5. Regulation of the Legal Profession Inquiry: The Committee will take evidence
on the inquiry from�

Martin McAllister, President, Michael Clancy, Director, Philip Yelland,
Director of Client Relations Office, Joseph Platt, Convener, Client Care



Committee, Kay Telfer, Lay Member of Client Relations Committee,
The Law Society of Scotland, and

Alistair C Clark, Chairman, Ms Margaret Burns, member, Mr Duncan
White, member and Eric Simmons, Secretary, the Scottish
Conveyancing and Executry Services Board.

6. Freedom of Information (Scotland) Bill: The Committee will take evidence on
the general principles of the Bill at Stage 1 from�

Colin Boyd QC, the Lord Advocate and Lindsay Anderson, Deputy
Principal for Policy Work, the Crown Office.

7. Freedom of Information (Scotland) Bill: The Committee will consider the
issues to be included in its Stage 1 report on the Bill.

8. Work programme: The Committee will discuss its forward work programme.

Lynn Tullis
Clerk to the Committee, Tel 85246

The following papers are attached for this meeting:

Item 2:
Note by the Clerk (SSI attached) J1/01/33/6

Item 3:
Correspondence between the Justice 1 Committee and the
Chief Executive of the Scottish Prison Service

J1/01/33/7

Item 4:
Note by the Clerk (private paper)
Further submissions for Freedom of Information (Scotland)
Bill on the general principles of the Bill at Stage 1 (Additional
material by the National Consumer Council submitted by the
Scottish Consumer Council)

J1/01/33/1
J1/01/33/2

Item 5:
Note by the Clerk (private paper)
Introductory information re the Scottish Conveyancing and
Executry Services Board (Copies available for Justice 1
Committee members only � information re the Scottish
Conveyancing and Executry Services Board available from:
www.scesb.co.uk)
Summary paper on submissions from individuals

J1/01/33/3
J1/01/33/4

J1/01/33/5

Item 6:
Note by the Clerk (private paper) J1/01/33/1

http://www.ncc.org.uk/pubs/pdf/commercial_confidentiality.pdf
http://www.ncc.org.uk/pubs/pdf/commercial_confidentiality.pdf
http://www.ncc.org.uk/pubs/pdf/commercial_confidentiality.pdf
http://www.scesb.co.uk/indexflash.htm


Item 7:
Note by the Clerk (private paper) J1/01/33/8

Item 8:
Note by the Clerk (private paper) J1/01/33/9

Papers not circulated:

Agenda item 4 & 6:
Members may wish to consult the Freedom of Information (Scotland) Bill available
from document supply or on the Scottish Parliament web-site at the following
address: http://www.scottish.parliament.uk/parl_bus/legis.html#36

Members may also wish to consult written evidence on the Freedom of Information
(Scotland) Bill circulated for the Justice 1 Committee meetings on 13 November
(paper number J1/01/30/5), 21 November (paper numbers J1/01/31/2 and
J1/01/31/3) and 27 November (submission from Campaign for Freedom of
Information in Scotland).

Supplementary documents regarding commercial confidentiality from the Scottish
Consumer Council (further to their evidence for Stage 1 consideration of the
Freedom of Information (Scotland) Bill at the Justice 1 Committee meeting on 21
November 2001) are available from the Committee Clerks in Room 3.11, Committee
Chambers or on the Scottish Parliament website at:
http://www.scottish.parliament.uk/official_report/cttee/just1.htm

Agenda item 5:
Members may wish to note that work is in progress to make the submissions for the
Justice 1 Committee�s regulation of the legal profession inquiry publicly available.
Those currently available may be obtained from the Scottish Parliament website
(http://www.scottish.parliament.uk/official_report/cttee/just1-01/just1-lps-index.htm),
and from Scottish Parliament Public Information on request.

Papers for information circulated for the 33rd meeting, 2001

Correspondence from Minister for Justice to the Convener of
the Justice 1 Committee re Review of Legal Advice and
Information in Provision in Scotland Working Group report

J1/01/33/10

Minutes of 32nd meeting, 2001 J1/01/32/M

http://www.scottish.parliament.uk/parl_bus/legis.html#36
http://www.scottish.parliament.uk/official_report/cttee/just1-01/j1p01-30.pdf
http://www.scottish.parliament.uk/official_report/cttee/just1-01/j1p01-31.pdf
http://www.scottish.parliament.uk/official_report/cttee/just1-01/j1p01-31.pdf
http://www.scottish.parliament.uk/official_report/cttee/just1.htm
http://www.scottish.parliament.uk/official_report/cttee/just1-01/just1-lps-index.htm
http://www.scottish.parliament.uk/official_report/cttee/just1-01/j1p01-32.pdf
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Freedom of Information � FOI 29

David Leslie / BCS - Submission for the Freedom of Information (Scotland) Bill
(26.11.01)

I was involved in two submissions to the Committee (FoI29 as BCS in Scotland, and
FoI16 on a personal basis), both of which recommended reference in the Bill to
triggers (whether passage of time or events) after which exemptions would cease to
apply.

In taking evidence from the Scottish Consumer Council during meeting 31, the
Convener discussed the possibility of a "sunset clause", and invited SCC to come
back with any thoughts on how such a clause might operate. I am emailing now in
the hope that you will consider suggestions from other sources as well.

It seems quite clear that in very many cases, the balance of harm versus public
interest will change over time. In particular, commercial sensitivity reduces over time,
sometimes quite rapidly.  Equally though, specific events can tip the balance.
Obvious examples are awards of or terminations of commercial contracts.

I believe it would not be too difficult to take account of these issues in the legislation.
Firstly by extending the code of practice as we originally mentioned (see extract
below).

Further, because the timescale or event which will change the balance will often be
quite predictable, a public authority could be required in a refusal notice (S16) to
state under what circumstances (time or event) the balance might change. Doing this
would also help address issues associated with vexatious or repeated requests
(S14). And of course all of this could carry through the process of reviews,
applications to the Commissioner, and particularly to decision notices by the
Commissioner. A decision notice could oblige a public authority to release
information at some future time or event without re-application, or could invite the
applicant to re-apply at some future time or event, thus without fear of being rejected
on grounds of submitting a vexatious or repeated request.

Finally, publication schemes (S23) ought to be extended to incorporate statements
on when (after what period of time or after what event) generic classes of otherwise
potentially exempt information will be regarded as open for disclosure. Publication
schemes could also be used to report on specific requests which are awaiting
passage of time or occurrence of an event.

-----Extract from original submission-----
"Section 60 Code of practice:
- the code of practice at S60(2) should be extended to include reference to
triggers (whether passage of time or events) after which exemptions would
cease to apply. There are many possible categories, but one example would be
to allow commercial information to become available on termination of a
contract, or at a fixed time thereafter, say 2 years."



Freedom of Information � FOI 29

David Leslie
Chair
BCS in Scotland
Freedom of Information sub-committee



Stage 1 Report to the Justice 1 Committee on the Freedom of Information
(Scotland) Bill

The Equal Opportunities Committee reports to the Justice 1 Committee as follows�

Introduction
Mainstreaming equality
Adequacy of policy development process

Purpose of the Bill
Consultation
Differential impact on groups
Scrutiny of the Scottish Administration
Model Publication Schemes

Overall views on the Bill
Appendix 1 - Extracts from the Minutes
Appendix 2 - Written Evidence

Scottish Executive Response
Submission from Royal National Institute for the Blind Scotland

Introduction

1. The Freedom of Information (Scotland) Bill1 was introduced in the Parliament on
27 September 2001 by the Minister for Justice. The Equal Opportunities
Committee has considered this Bill and, under Standing Order Rule 9.6.3, reports
its views to the Lead Committee.

Mainstreaming equality

2. The Committee has agreed to adopt the following definition of
�mainstreaming�:�

��Mainstreaming� equality is essentially concerned with the integration of equal
opportunities principles, strategies and practices into the every day work of
Government and other public bodies from the outset, involving �every day�
policy actors in addition to equality specialists.�2

3. The Committee has already agreed to sponsor further research on how to
ensure that equality is seamlessly integrated into all aspects of Parliamentary
activity. The Committee had earlier adopted six standard questions, with which to
scrutinise legislation, and promulgated these to both colleague Committees and
the Scottish Executive.

4. The Committee stresses that this is not meant to be all encompassing guidance
on equalities proofing, but it regards satisfactory answers to be the absolute
minimum standard, which must be achieved.

5. In order to continue scrutiny of all primary legislation the Equal Opportunities
Committee revised the original list of six questions in an attempt to align the

                                           
Freedom of Information (Scotland) Bill, SP Bill 36
2 EOC/CRE document � Questions on Mainstreaming



examination of legislation more closely to the nine criteria established for
effective policy development.3 These questions were passed to the Minister for
Justice and the Scottish Executive response is reproduced in Appendix 2.

6. The Scottish Executive is also working on mainstreaming equality into the policy
development process, and is expected to report on its full pilots soon. The
Committee, however, is pleased to note in the response from the Minister, that �In
the meantime, Bill teams have been using the set of 6 questions developed by
the EOC and CRE as a framework for assessing their work�.

Adequacy of policy development process

Purpose of the Bill
7. The policy objectives of the Bill are:
� �to establish a legal right of access to information held by a broad range of

Scottish public authorities;
� to balance this right with provisions protecting sensitive information;
� to establish a fully independent Scottish Information Commissioner to promote

and encourage the Freedom of Information regime;
� to encourage the proactive disclosure of information by Scottish public

authorities through a requirement to maintain a publication scheme; and
� to make provision for the application of the Freedom of Information regime to

historical records.�4

8. In describing the Bill, the Minister echoes the policy memorandum and states
that:  �The Executive believes that openness is essential to a modern, mature
and democratic society and serves to strengthen government and empower
people. [report emphasis]. Underpinning this Bill is a presumption of openness
and a belief that better government is borne of better scrutiny. The Bill is intended
to support the development of a culture of greater openness through the Scottish
public sector�5. Given the intent to �empower people�, and the opportunity to
probe more deeply into issues of public interest, the Committee are puzzled by
the vehemently firm insistence by the Scottish Executive that �although the Bill
and its provision of an enforceable statutory right of access to information held by
Scottish public authorities cannot, and should not [report emphasis], be
considered a vehicle to address equality issues, the Bill does contain aspects
which will support the Executive�s commitment on equality issues�6.

9. Later on, the Committee notes that �as part of the consultation process on the
draft Bill, the Executive held constructive discussions with the statutory equality
bodies � the Commission for Racial Equality (CRE), the Equal Opportunities
Commission (EOC) and the Disability Rights Commission (DRC).�

10. However, the Scottish Executive later returns to its somewhat puzzling insistence
that this is not a �vehicle to address equality�, stating that in respect of the CRE,

                                           
3 �Policy Making for the 21st Century�, Cabinet Office, September 1999
4 SP Bill 36, Policy Memorandum, para 3
5 SP Bill 36, Policy Memorandum, para 2
6 SP Bill 36, Policy Memorandum, para 151



DRC and EOC, �These bodies recognised that the Bill should not be regarded as
a vehicle to address equality issues, but rather should be considered alongside
equality legislation�7.

11. Certainly the Committee agrees that the Bill should be considered �alongside
equality legislation� but considers that the potential benefits for groups or
individuals (who for example do not possess the opportunities available to this
committee) to examine the methods by which Scottish public authorities conduct
their business are immense. The first task of any action to redress an inequality is
surely to prove conclusively that an inequality exists. This Bill would appear to
assist such action.

Consultation
12. The Committee notes the approach taken to consultation on the Bill and regrets

the absence of the summary of the 209 responses on the draft Bill. Whilst this
�will be published in due course�8 and will place on the record the responses
which helped develop the Bill, as introduced, it is not possible for this (or any
other committee) to examine those responses which did not develop the Bill, as
they were rejected by the Scottish Executive. The concerns, for example,
expressed by RNIB Scotland should have been addressed as part of the policy
development process.

Differential impact on groups
13. The Committee agrees with the Executive response that �The FOI Bill

establishes a universal right, exercisable equally by all. However, the Executive
recognises the importance of ensuring that practical barriers do not undermine
the public�s ability to exercise that right.�

14. However, the Committee notes that this truism is then immediately qualified by
�Any potential barriers are most likely to arise as a consequence of the day-to-
day administration of the legislation, and guidance on the general operation of the
legislation by public authorities will be set out, not on the face of the bill [report
emphasis] but in a Code of Practice which the Bill requires the Scottish Ministers
to issue. The Bill and the Code of Practice are designed to work together and
ensure that the right of access is both legally and practically effective�

15. The Committee therefore notes their interest in seeing, and discussing with
Ministers, the draft guidance prior to final issue.

16. The Scottish Executive response shows that comparisons have been carried out,
stating:

�During the development of the Bill, consideration was given to experience
overseas in administering statutory Freedom of Information regimes.
However, we are not aware of any FOI regime which analyses any differential
impact of these regimes on the traditional equality groups.�

                                           
7 SP Bill 36, Policy Memorandum, para 154
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17. There is probably little evidence of such differential impact. However, the thrust of
the Committee�s interest was not examples of differential impact, per se, but
rather guarantees of equality of access under the proposed regime. This
differentiation is echoed by RNIB Scotland: �Our submission, mainly assesses
the Bill from the perspective of the key principle of accessibility, without which
participation is impossible and power sharing is effectively denied. Blind and
partially sighted people need information in accessible formats in order to be
equal citizens�.

18. Indeed, whilst recognising the need for detailed guidance, the Committee regrets
that any reference to operating under equal opportunities is omitted from the Bill
in general and s.60 (2) in particular. In addition, s.60 (3) creates the potential for
further dilution of the policy intent by stating, �The code may make different
provision for different Scottish public authorities�.

19. This is clearly a missed opportunity, given that such guarantees as are given
appear to be centred on:

�public authorities may [report emphasis] also have statutory obligations in
terms of the Race Relations (Amendment) Act 2000 and the Disability
Discrimination Act 1995 when dealing with those persons who are, for
whatever reason, unable to put requests in writing.�9

20. Citing possible duties under RRAA orders yet to be seen serves to highlight not
only the absence of similar proactive action for other groups named in legislation,
it also ignores those groups named in the Scotland Act.  However, even citing the
DDA does not appear to reassure RNIB Scotland.

21. The issues highlighted by RNIB Scotland in their submission highlight the
assumptions that have apparently underpinned the drafting of sections 8, 11 and
20: assumptions such as the ability to employ carers/assistants, the financial
means to own sophisticated IT and the opportunity to have acquired the requisite
skills to use them.

22. These sit uneasily with the statistics that 1 in 9 visually impaired people have
computer skills, that two thirds of disabled people live in conditions classified as
poverty and 90% of older visually impaired people live on less than half the
national income. Given the additional costs which disability can involve, the
necessity to pay more than others to access the same information at the most
favourable interpretation merely serves to continue social exclusion and, at the
more realistic interpretation, constitutes discrimination.

23. Against these concerns from only one such group (and timescale for the Bill
being tight) the Committee regrets the repeated insistence that:

�The Executive noted that the Bill should be considered as part of a package
� to include the Code of Practice issued under section 60, the charging
regulations and any subsequent guidance issues by the Scottish Information
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Commissioner � and that it is neither necessary, nor appropriate, that issues
relating to the promotion of equality be dealt with on the face of the Bill�10

24. The Committee considers that measures that ensure the avoidance of doubt and
the unequivocal extension of protection to all groups are entirely appropriate for
inclusion on the face of this Bill.

Scrutiny of the Scottish Administration
25. Without commenting on the enshrining in legislation of the precedent that Law

Officers advice to Ministers is exempt from disclosure11, the Committee notes
with particular interest s.29(1) which states �information held by the Scottish
Administration is exempt information if it relates to�(a) the formulation or
development of government policy;� Add to this, a further broad statement that
exemption is further allowed under s.30(c) if information �would otherwise
prejudice substantially, or be likely to prejudice substantially, the effective
conduct of public affairs�

26. Given that the thrust of this committee�s analysis of legislation and budgets this
year is based on an examination of the extent to which equality has been
considered from the start of the policy development cycle, s.29s specific
reference to policy development is very worrying. It also appears to be at odds
with other Executive published intent:

�Everyone is different. We must recognise that difference in the way we work,
This means that we need to be open to different views and priorities. We need
to understand the diversity of our communities. We need to understand that
diversity at every stage of our work from the way we work to the way we
develop policies [report emphasis]; from the way we consult to the way we
spend money. This is mainstreaming equality, and it is at the heart of our
Equality Strategy�12

27. The Committee would welcome clarification of these contradictory statements by
the Scottish Executive.

28. Similarly oblique references to the recent internal Crown Office inquiry into the
case of the late Surjitt Singh Chhokar13 are also worrying. The Committee would
welcome clarification of s.35 (1)(c) and the potential exemption to prevent
prejudice to �the administration of justice�. This Committee is currently
considering the report of the Crown Office sponsored inquiry into liaison with the
Chhokar family14 and is aware of the information that has been made available
for that: whilst it is earnestly hoped that the same issues do not reoccur, it must

                                           
10 SP Bill 36, Policy Memorandum, para 154
11 cf. s.29(1)(c)
12 �Preliminary report on the equality strategy�, Scottish Executive, October 2001, page 7
13 �Many respondents highlighted the current interest in scrutiny of the Crown Office, particularly in
relation to prosecution policies and were concerned that the Commissioner did not have the capacity
to review decisions on the disclosure of information taken by the Lord Advocate� SP Bill
Memorandum, paragraph 114
14 Report of the Inquiry into the Liaison Arrangements Between the Police, the Procurator Fiscal
Service and the Crown Office and the Family of the Deceased Surjit Singh Chhokar in Connection
with the Murder of Surjit Singh Chhokar and the Related Prosecutions, SP Paper 424



always be borne in mind whether a similar exercise would be possible if the Bill in
its current form, and possessing s.35 (1)(c) in particular, were on the statute
books.

Model Publication Schemes
29. The Committee notes the potential for model publication schemes. However, the

Committee considers the use of �may� rather than �shall� weakens the
opportunity for effective rollout. In addition (whilst accepting that it is most unlikely
the Commissioner would fail to do so) the Committee notes the absence of any
requirement on the face of the Bill for the Commissioner to consult any relevant
bodies on any aspect of the Model Publication Schemes.

Overall views on the Bill

30. The Bill, even given its faults, is clearly one which can significantly assist in the
provision of equalities: the Committee considers the Executive should be proud
of that interpretation. Any mechanism that assists people to examine their
situation as a possible aid to redress and equality is to be commended.

31. However, the absence of any form of guarantee about access on the face of the
Bill is to be regretted. Whilst recognising the role guidance can play, the
Committee reiterates its intention in para 15 to see and discuss with Scottish
Ministers a draft of the s.60 Code of Practice, prior to issue and implementation.

32. The concerns about the Bill centre less on the overall policy intent, which is to be
commended, but on realistic fears for its interpretation (once enacted) inhibiting
effective implementation and delivery of policy intent.



 APPENDIX 1 � EXTRACTS FROM THE MINUTES

EQUAL OPPORTUNITIES COMMITTEE

EXTRACTS FROM THE MINUTES

19th Meeting, 2001 (Session 1)

Tuesday 27 November 2001
Present:

Mrs Lyndsay McIntosh Kate MacLean (Convener)
Mr Michael McMahon Cathy Peattie
Elaine Smith Mrs Kay Ullrich (Deputy Convener)

Apologies: Gil Paterson, Jamie Stone

The meeting opened at 10.17 am.

6. Freedom of Information (Scotland) Bill (in private): The Committee
considered a draft report on the Freedom of Information (Scotland) Bill.  The
Committee agreed the report.

The meeting closed at 11.02 am.
Lee Bridges

Clerk to the Committee

APPENDIX 2 � WRITTEN EVIDENCE

SCOTTISH EXECUTIVE RESPONSE

EQUAL OPPORTUNITIES COMMITTEE: STAGE 1 SCRUTINY OF FREEDOM OF
INFORMATION (SCOTLAND) BILL

Thank you for your letter of 9 October in which you requested further information on
the Freedom of Information (Scotland) Bill.  As you will be aware, there has been
much discussion about the comprehensive list of questions and the timescale
involved.

The Scottish Executive shares with the Parliament and the Equal Opportunities
Committee a strong and clear commitment to equality.  The Executive�s approach is
outlined in its Equality Strategy published in November 2000.  That strategy is based
on research, consultation and expert advice and is underpinned by mainstreaming of
all policy developments.  This is a long term approach which recognises that



effective change requires that equality issues are built into the policy process from
the earliest stages and that responsibility for equality lies with everyone.

The Executive is developing tools and guidance to develop effective mainstreaming
of equality issues.  These are still being developed for roll out across the Scottish
Executive.  In the meantime, Bill teams have been using the set of six questions
developed by the Equal Opportunities Commission (EOC) and the Commission for
Racial Equality (CRE) as a framework for assessing their work.  This will be
developed and expanded in line with on-going work on policy guidance.  This
approach was adopted to try and ensure that Bill teams were able to provide
information to the Parliament in a way consistent with the Parliament�s own work on
developing equality mainstreaming whilst internal processes were developed.

We have therefore used the framework to respond to the Committee�s questions and
to provide additional information where possible.  We hope that this is helpful to the
Committee and that it will assist both the Executive and the Parliament to progress
their shared agenda.

The Scottish Executive is committed to introducing an effective Freedom of
Information regime.  The Executive believes that openness is essential to a modern,
mature and democratic society and serves to strengthen government and empower
people.  Underpinning this Bill is a presumption of openness and a belief that better
government is borne of better scrutiny.  The Bill is intended to support the
development of a culture of greater openness throughout the Scottish public sector.

Within these broad aspirations, the policy objectives of the Bill are:

� to establish a legal right of access to information held by a broad range of
Scottish public authorities;

� to balance this right with provisions protecting sensitive information;

� to establish a fully independent Scottish Information Commissioner to promote
and enforce the regime;

� to encourage the proactive disclosure of information by Scottish public authorities
through requirements to maintain a publication scheme; and

� to make provision for the application of the Freedom of Information regime to
historical records.

Whilst the Bill provides a right of access, exercisable by all, the Executive recognises
the importance of ensuring that there are no practical barriers to the exercise of this
right by any section of society.  These issues have been raised by many involved in
the consultations on our proposals, including the statutory equality bodies, and have
been taken into account in the Bill�s development. I think it is also important to note
that all Scottish public authorities operating under the legislation will have to
discharge their obligations in accordance with the Race Relations (Amendment) Act
2000 and the Disability Discrimination Act 1995.



Of course, further background on the development and policy objectives of the Bill is
provided in the Policy Memorandum.  Paragraphs 151 to 159 of the Memorandum
focus specifically on the Bill�s impact on equal opportunities.

A response to your six questions is attached at Annex A.  I hope this meets with your
Committee�s satisfaction.

JIM WALLACE
30 October 2001

EQUAL OPPORTUNITIES COMMITTEE � SCRUTINY OF FOI BILL

1. What is the policy for?  Who is the policy for?  What are the desired and
anticipated outcomes?

The objective of the Freedom of Information (Scotland) Bill is to establish a legal
right of access to information held by a wide range of Scottish public authorities,
supervised by a fully independent Scottish Information Commissioner, who will
promote and enforce the legislation.  Scottish public authorities would be required to
establish publication schemes, setting out the information which they would make
available proactively.  These schemes would be designed with particular regard to
the public interest in the disclosure of facts and analysis which have been used to
make decisions of importance to the public.

The FOI Bill establishes a universal right, exercisable equally by all.  However, the
Executive recognises the importance of ensuring that practical barriers do not
undermine the public�s ability to exercise that right.  Any potential barriers are most
likely to arise as a consequence of the day-to-day administration of the legislation,
and guidance on the general operation of the legislation by public authorities will be
set out, not on the face of the Bill, but in a Code of Practice which the Bill requires
the Scottish Ministers to issue.  The Bill and the Code of Practice are designed to
work together and ensure that the right of access is both legally and practically
effective.

For example, the Bill provides that FOI requests must be in writing (e-mail is
permissible).  It is important that both the applicant and the public authority have a
clear record of what was requested and when, and in this respect the Bill adopts a
minimal degree of formality.  However, the Executive recognises that requiring FOI
requests to be in writing might prove a barrier to those unable to access the process
through written medium.  The Bill places a duty on authorities to provide advice and
assistance to applicants and potential applicants, and the Code of Practice will make
clear that authorities will be expected to assist all applicants and potential applicants,
as far as is reasonable, to make a request in writing.  Of course, in assisting a
member of the public, a public authority would also have to ensure that it acted in
accordance with its obligations under existing equalities legislation.  The provision
requiring requests to be in writing is discussed in more detail at paragraphs 11 and
22 of the Policy Memorandum.

Similarly, we recognise that it is important that information should, where practicable,
be made available to applicants in forms acceptable to the applicant (this could



cover, for instance, requesting information in paper or electronic form, or in Braille or
large print).  Accordingly, the Bill provides that applicants may express a preference
to receive requested information in a form acceptable to them, and authorities are
required, where it is reasonably practicable to do so, to provide information in the
form requested by the applicant.  In considering the provision of information in
particular forms, a public authority would also need to ensure that it acted in
accordance with its obligations under existing equalities legislation.  The Bill�s
approach is discussed at paragraphs 13 and 155 of the Policy Memorandum.

2. Do we have full information and analyses about the impact of the policy
upon all equality groups?  If not, why not?  Who has been consulted?

During the development of the Bill, consideration was given to experience overseas
in administering statutory Freedom of Information regimes.  However, we are not
aware of any FOI regime which analyses any differential impact of these regimes on
the traditional equality groups.

We consulted widely on our proposals at every stage in their development.  The
Executive�s broad proposals for FOI were published for consultation in An Open
Scotland in November 1999, and 119 responses were received, including from the
Commission for Racial Equality and the Disabled Persons Housing Service.  A draft
Bill was published in March 2001 for consultation and 211 responses were received,
including from the Equal Opportunities Commission and the Disability Rights
Commission.  Respondents to both consultation exercises indicated a broad
welcome for our proposals, as well as raising many issues of detail.
In addition, to further inform the Bill�s development, we met with a broad range of
interested organisations.  We met with the Equal Opportunities Commission, the
Disability Rights Commission and the Commission for Racial Equality to discuss how
the draft Bill would address equal opportunities considerations.  Many of these
issues, and in particular those relating to the day-to-day operation of FOI, were also
the focus of a meeting with the Scottish Consumer Council.  The issues raised will, in
particular, inform the development of the Code of Practice, as well as longer-term
preparations for implementation.

3. Has the full range of options and their differential impacts on all equality
groups been presented?

It is difficult to respond to this question.  The right of access under the Bill applies
irrespective of the applicant�s circumstances.  However the Executive recognises
that this should also prove to be the case in practice and to this end has sought to
deliver a right of access which is both legally coherent and sufficiently flexible to
respond to any practical barriers which may emerge.

As is noted above, we consider that any barriers are most likely to result from the
day-to-day administration of FOI, rather than the provisions of the Bill. The Code of
Practice, underpinned by the legal duty to assist at section 15 of the Bill, will be
particularly important in this respect.   Comments received in consultation will be
used to inform development of the Code.



4. What are the outcomes and consequences of the proposals? Have the
indirect, as well as the direct, effects of the proposals been taken into
account?

The Scottish Executive is committed to establishing an effective Freedom of
Information regime and, as is discussed above, has included sufficient flexibility in
the Bill to enable the Scottish Information Commissioner to respond to barriers to
access that become apparent.  It is important to note that authorities will need to
administer the FOI regime in accordance with their duties under existing equal
opportunities legislation and further detail on this is set out at paragraph 153 of the
Policy Memorandum.

It is intended that the Bill will also have a broader, indirect impact on working cultures
in Scottish public authorities.  It is hoped that FOI will encourage greater openness,
transparency and accountability in the operation of public authorities and generally
improve how they engage with the public.

5. How have policy makers in the Executive demonstrated that they have
mainstreamed equality?

The paragraphs above show the steps we have taken to ensure that equality issues
are identified and, where appropriate, built into the proposed legislation.  In
developing the Bill, the Freedom of Information Unit has been supported by the
Equality Unit, particularly in terms of the Executive�s commitments under its Equality
Strategy.  In addition, as a result of the two consultation exercises, the Executive has
considered the input of a wide range of public authorities (including the statutory
equality groups), campaign groups, voluntary organisations, charities and the
general public.

As is mentioned above, we have also met with a number of interested organisations,
including the Equal Opportunities Commission, the Disability Rights Commission and
the Commission for Racial Equality, during the Bill�s development.  The main issues
identified were concerned with the implementation of the legislation and ensuring the
legislation itself was flexible enough to ensure accessibility for all.

The Equal Opportunities Commission, in their response to the draft Bill, recognised
that the Bill addresses �how information on the policy and decision-making
processes of Scottish public authorities is made available, rather than the processes
themselves�.  The Executive strongly supports this, but in accordance with the
Executive�s commitments on equal opportunities will continue to consider how we
can ensure that the rights under the FOI Bill are equally accessible to all.

6. How will the policy be monitored an evaluated?  How will improved
awareness of equality implications be demonstrated?

The Bill provides at section 46 that the Scottish Information Commissioner must
present an annual report to the Scottish Parliament on the general exercise of his or
her functions.  This report will consider the general operation of the legislation and
can comment on any feature of the regime, including equal opportunities
considerations.  The Commissioner may also present reports on any aspect of his or



her functions to the Parliament at any other time which he or she considers
appropriate.

Of course, the Executive is also considering the way in which it will monitor its
operation of the Freedom of Information legislation (as is presently conducted in
relation to the non-statutory Code of Practice on Access to Scottish Executive
Information).  The cross-sector Scottish Freedom of Information Implementation
Group � established earlier this year to prepare for the implementation of the
legislation � may consider in due course how any monitoring of the operation of the
legislation across the wider Scottish public sector will be conducted and how equal
opportunities considerations can be best included in this process.

SUBMISSION FROM RNIB SCOTLAND

(This submission is published in line with the standard format for evidence in
Committee reports and is not indicative of the original format)

RNIB Scotland

1. Royal National Institute for the Blind, Scotland (RNIB Scotland) is the leading
charity working on behalf of the 180,000 people in Scotland who have a serious
and un-correctable sight loss. We deliver a range of services in the fields of
education, employment, family support, social care, accessible information, and
the built environment.  RNIB Scotland is a devolved part of RNIB.  Most services
delivered by RNIB Scotland are managed within Scotland.

Introduction

2. RNIB Scotland warmly welcomes the opportunity to provide evidence on the
Freedom of Information (Scotland) Bill.  We regard this Bill as being in line with
some of the Scottish Parliament's Key Principles, in particular open-ness and
accountability. Our submission, however, mainly assesses this Bill from the
perspective of the Key Principle of accessibility, without which participation is
impossible and power-sharing is effectively denied. Blind and partially sighted
people need information in accessible formats in order to be equal citizens. They
should be entitled to access the same published material as their fellow citizens,
in whatever format or medium they find most conducive to full appreciation.
Moreover, they should be entitled to access all material via their preferred format
or medium at no greater cost than this information is provided to sighted citizens.
These are not mere assertions but are underpinned by equality legislation15 and
domestic and international human rights law16.

                                           
15 The Disability Discrimination Act 1995 offers some protection of blind and partially sighted people�s
right to access information in employment, access to goods and services and education.
16 The Human Rights Act 1998 Article 10: The right to freedom of expression states that �1.Everyone
has the right to freedom of expression. This right shall include freedom to hold opinions and to receive
and impart information and ideas without interference by public authority and regardless of frontiers.�
Article 14 prohibits discrimination in the exercise of this right. The United Nations Standard rules on
Equalisation of Opportunities for Disabled People states "Persons with disabilities � should have full



3. In short, RNIB Scotland's submission focusses not on what information should be
in the public realm, but rather on ensuring that Scotland's blind and partially
sighted citizens enjoy the same rights to request and read information as sighted
citizens. Anything less falls significantly short both of Parliamen'ts founding
principles and, we believe, the intentions of the Executive in drafting this Bill.

4. This Bill, and its implementation, has the potential of setting a new standard in
the inclusive provision of information. If this opportunity is to be seized then there
are some amendments we would like to see made to the Bill, and some
commitments we would seek in respect of the regulations on charging for
information.

Requests for information

5. Section 8 discriminates against print disabled people in that it requires that a
request for information be made in writing or will be treated as having been made
in writing if transmitted by electronic means.  This provision currently excludes
the majority of people who are blind or partially sighted, and many others with
physical disabilities and/or learning difficulties.

6. Perhaps it is assumed that most disabled people, even if they cannot write, or
only write with difficulty, will have access to a computer and email and the
specialised software and equipment required to produce written materials.  If so,
this is a mistaken assumption.  While many younger visually impaired and
disabled people have computer and e-mail access, they constitute a small
minority of the wider population of visually impaired people.  Indeed, RNIB�s
latest research found that only 1 in 9 visually impaired people are computer
users.

7. We doubt whether Section 8 could be deemed compatible with Article 10 of the
Human Rights Act, read with Article 14 (see footnote on previous page) and it is
certainly not in the spirit of the Disability Discrimination Act 1995.

8. Perhaps the assumption is that print disabled people will have someone else to
make the request for them.  That may also raise issues under the Human Rights
Act 1998.

9. We strongly urge that this Section be amended to make provision for print
disabled people to make requests in alternative formats or by alternative means.
Requests for information should be accepted if made, for example, in Braille,
tape, via telephone/textphone/Typetalk.

10. We believe that the aims of the Bill will be better achieved with the insertion of an
additional subsection:

In section 8, page 5, line 6, at end insert�
                                                                                                                                       
access to information and diagnoses, rights, and available services� Such information should be
presented in forms accessible to people with disabilities."



<( ) Where an applicant who is a disabled person is not able, by reason of
disability, to make a request in writing or via electronic means (s)he
shall be permitted to make a request in an alternative format or by an
alternative means.

( ) �Disabled person� has the same meaning as in the Disability
Discrimination Act 1995 (c50).>

11. The same issues arise in Section 20 � Requirement for a review of refusal, etc.
This also needs amending thus:

In Section 20, page 9, line 36, at end insert�
<( ) Where an applicant who is a disabled person is not able, by reason of

disability, to make a request for review in writing or via electronic
means (s)he shall be permitted to make such a request in an
alternative format or by an alternative means.�

( ) �Disabled person� has the same meaning as in the Disability
Discrimination Act 1995 (c50).>

Provision of information in alternative formats

12. Section 11 is of particular interest to RNIB Scotland, because it deals with the
means of providing information.  From our perspective, it is imperative that this
section of the Bill un-ambiguously provides a right to information in a format or
means preferred by a disabled person.  At present it does not.  Does the phrase
��in permanent form or in another form acceptable to the applicant�� (Page 6,
lines 19/20) mean that disabled applicants for information will be able, by right, to
receive information from an authority in the full range of alternative formats?

13. The provisions dealt with in section 11 are of such significance to print disabled
citizens that RNIB Scotland believes there is a strong case for amending Section
11 to remove the current lack of clarity. Our suggestion is:

In Section 11, page 6, line 29, at end, insert�
<( ) Where the applicant is a disabled person, the authority shall meet the

request for information in the applicant's preferred format or means .

( ) �Disabled person� has the same meaning as in the Disability
Discrimination Act 1995 (c.50).>

14. Furthermore, Section 11 provisions will require an authority to provide information
in the form requested where it is �reasonably practicable� to do so.  In
determining whether or not a request is practicable, subsection (3) provides that
a public authority may have regard to all the circumstances including cost and
that, where it determines that it is not reasonably practicable to give effect to the
stated preference, reasons must be given to the applicant.

15. Provisos on accessible information provision always cause us anxiety.  It is
conceivable that public authorities might argue, for example, that paying for a



Braille transcription of a long document would be prohibitive.  There should be
legal protection against an authority rejecting a request for accessible information
on spurious grounds.  Who is to say what a reasonable cost burden for a public
authority is in this respect? Certainly we would not want any artificial ceilings set.
In this regard, RNIB Scotland believe that it is essential that this provision in the
legislation is accompanied by robust guidance ensuring the adoption of good
practice and a �can do� approach.   Such robust guidance will allay our concerns
that the �reasonably practical� proviso could be open to abuse or narrow
interpretation.

16. Perhaps a fund could be established by the Executive to initially support public
authorities to sufficiently develop their accessible information capacity.

Charging

17. Regulations on charging must stipulate that any increased cost of providing
information in accessible formats should not be passed on to the applicant
but should be borne by the authority.  This is a cardinal principle � that visually
impaired and other disabled people should be able to access information at no
greater cost than non-disabled people.  If the additional costs of making Braille,
audio, disc or large print or other format copies were to be passed on to visually
impaired and other disabled applicants this would create a very real barrier to
such applicants making use of the new rights.

18. Two thirds of disabled people live in poverty with over 9 out of 10 older visually
impaired people living on less than half the average national income.  They
already face many extra disability-related costs.  Any additional charges for
information would effectively prevent many from applying. Again this could raise
issues under the Human Rights Act.

Further points

Institutional Coverage
19. RNIB Scotland supports the view that the scope of this Bill should be extended to

the voluntary, charitable and private sectors in respect of those functions they
exercise which are of a public nature. This would establish greater consistency
with the Human Rights Act which covers such bodies in these terms.

Code of Practice
20. RNIB Scotland would be keen to assist in the development of any Guidance or

Code of Practice which accompany this Act.  We are in a position to give expert
input on how public authorities can practically plan for and meet requests for
information in accessible formats.

21. Finally, if considered of value by Committee, RNIB Scotland will happily provide
evidence in person.

Gordon Matheson
Parliamentary, Policy and Press Officer
RNIB Scotland
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Justice 1 Committee

Regulation of the legal profession inquiry

Summary of views from individuals

Note by the Clerk

Background

In previous discussions the Committee agreed to request the preparation of a
summary of individual views in order to aid its consideration of the issues arising
from the evidence received as part of the inquiry into regulation of the legal
profession.

The Committee has currently received 113 submissions to the inquiry, 52 of which
have been sent by individuals.  The main points made by these individuals have
been summarised in this paper and percentages shown indicate the proportion of
individuals making each point.  (The percentages are that of the 52 individuals, and
not of the total of 112 submissions).

It should be noted that this summary does not cover every point raised and
Committee members should refer to the detailed submissions for a complete outline
of the issues.

Focus of the submissions to the inquiry

The majority of submissions from individuals focussed on the problems that they
had encountered whilst involved in making complaints about the legal profession. 

A large number of individuals detailed complaints against the Law Society of
Scotland (the LSS) (65%) and/or solicitors, lawyers and their firms (65%).  The
complaints centred around what the individuals stated was a lack of professional
service or a lack of quality of service or negligence.

15% of individuals had complaints against the Faculty of Advocates. 8% of
complainants had comments regarding the unprofessional behaviour and biased
manner of Sheriffs.  6% of complainants had comments regarding the Scottish Legal
Aid Board (SLAB). 15% of individuals had complaints, concerns or suggestions
regarding the Scottish Legal Services Ombudsman (SLSO).

42% of individuals called for a reform of regulation of the legal profession so that
regulation is totally separate from the legal profession and the LSS.  15% thought
that staff or members of a new independent system should be subject to professional
and public scrutiny and that a new system should have some lay members or at
least explain the system in lay terms.



Other suggestions surrounding the topic of reforming the current framework of
regulation of the legal profession included:
� claims  that the current system of regulation breaches ECHR if left unchanged

(12%)
� the current system is unsatisfactory or ineffective or a failure (10%)
� an independent body would reach different decisions than the LSS has reached

in complaints procedure as the LSS is not objective or unbiased (6%)
� a system similar to an industrial tribunal should be introduced, chaired by a

legally qualified person with lay persons on the panel, possibly from consumer
representative groups or charities (2%)

� one individual suggested that an independent body is needed as �Scotland is too
small a country for everyone not to know everyone else in such a tight circle (the
legal profession)�, another individual stated �it is obvious that there is collusion
that leads to corruption of the evidence�

The Law Society of Scotland

Protection of the Law Society, members and committees

Many individuals indicated that the LSS, LSS members and LSS Committees
protected each other (27%) or that the LSS did not protect or was uninterested in
consumers but protected the interests of the LSS, and that this led to a conflict of
interests (17%).  In one case, the individual stated the LSS Committee ignored the
Reporter�s recommendations in a private meeting after agreeing in public meeting,
and that the lawyer had an agent to attend the meeting but the individual was not
allowed to attend the meeting.

Lack of communication, transparency, sufficient documentation and consumer
care for clients

Another major complaint from individuals concerned what they perceived to be lack
of communication, transparency, sufficient documentation and consumer care for
clients from the LSS during the LSS complaints process (25%).  Examples of this
sort of allegation by various individuals include:
� not being advised of processes,  procedures and court cases by LSS members
� the LSS lost evidential documentation of clients in the complaints process
� LSS members withholding or concealing information from clients
� clients were not permitted to see files whilst they compiled complaints
� clients are not allowed to put responses and corrections to LSS record of events
� the LSS asked their Troubleshooter not to inform the client of the LSS

Committee�s decision while asking the client to wait for Committee�s decision
before instructing Counsel

� files on individuals were found by the relevant individuals to be full of errors but
the LSS stated it was too late to change the files when the clients were allowed to
see the files, and the LSS refused to correct the files

� the LSS does not provide guidance or help in drafting client�s complaint against
solicitors and had a controlling manner in which it considered the complaint.
Important facts in considering the complaint were not made known to client and



this disadvantaged the client.  It is also alleged that the LSS takes advantage of
this system and could offer information on procuring impartial advice for clients
instead.

Control of the Scottish legal system by the LSS and senior legal figures

Another main point by individuals was that the Scottish legal system was influenced
and controlled by the LSS and senior legal figures.  The following statements give
the reasons for this:
� allegations that the LSS is improperly involved in and controls the Master Policy

and that it is not handled by insurers as the LSS claim.  Individuals are concerned
that it is within LSS members� interests to minimise the Master Policy of
professional indemnity insurance as it is paid for by LSS members, and state that
the LSS make it difficult for clients to obtain Master Policy funds (8%)

� allegations that the complaints system is �farcical�  and believe this to be a widely
held view (4%)

� a court case was �rigged� to discredit the claims of the individual (2%)
� claims that the LSS is breaking its own procedures to protect members (4%)
� one submission from ex-solicitors commentated that from their experience the

discipline procedure for solicitors who were struck off by the LSS was not as
effective as it could be partly due to unprofessional bias

Other miscellaneous concerns

Other miscellaneous comments regarding the LSS and the LSS�s complaints system
from individuals included:
� the LSS and members use delaying tactics for their own benefit and complaints

take excessive time to be considered (although individuals are given relatively
short time limits such as 10 days to respond).  Some individuals state that their
complaints have taken 5 or more years to process and some are still ongoing
(35%)

� the LSS ignore real issues in complaints against them (15%)
� the LSS and their members trivialise and/or distort the nature of complaints

against them  (15%)
� the LSS will not investigate complaint if claim or negligence underway against

solicitor.  The solicitor could cause further damage in interim and this is an
unsatisfactory system (6%)

� the LSS have  �acted in bad faith towards complainants�  (6%)
� LSS members do not take individuals cases seriously enough, e.g. they fail to

attend court hearings, or issue notifications of court hearings late which are then
classified by the LSS as �procedural errors� (4%)

� the LSS have ignored evidence of negligence (2%)
� the LSS require reform to avoid unsatisfactory behaviour to clients (2%)
� the LSS attempt to convince and brainwash complainants that complaints have

not really  happened in order to avoid embarrassment to the LSS (2%)
� the LSS is not accountable enough to Ministers and MSPs, and made allegations

that the legal profession can use the Courts as a debt collection agency, the LSS
is against questions from clients, and that complaints are avoided by not being
fitted into the LSS remit (2%)



� the Troubleshooter scheme is ineffective. One individual was told that the
Troubleshooter was no longer to be funded by the LSS for the client part way
through the complaint procedure,  and therefore the individual would have to
apply for legal aid � the individual felt this was an unaccountable system and also
added that the Troubleshooter had proceeded the complaint against the wrong
subject who had been disbarred and so was not under LSS jurisdiction (4%)

� if a complaint was not able to be translated into a sort of disciplinary jargon, it
was then disregarded by the LSS (2%)

� many people may not complain to the LSS and/or the Scottish Legal Services
Ombudsman (SLSO) as they believe it will be a waste of time and money (2%)

� the LSS are not separate from the Scottish Solicitors Discipline Tribunal (SSDT)
as complainer claims the SSDT must use the LSS to investigate a complaint (2%

� the LSS refused to re-open case after the SLSO requested it until the SLSO
indicated the sanction of publishing the case might be used and the LSS then
agreed to re-consider case (2%)

� there are inconsistencies in the justice system (2%)
� an unwitnessed draft document was manipulated to fit an academic legal opinion

(2%)
� there is a lack of human rights and fair and public hearings (2%)
� there are excessive limitations and costs of the LSS complaints process (2%)
� the LSS can close the case without authorised instruction from the client and

refuse to re-open it (2%)
� clients go through procedure of complaints but they feel that legal profession

does not (2%)
� a legal case was transferred from small claims court to higher court and it is

alleged that this was done to increase income for solicitors and that the LSS did
nothing about this (2%)

� the LSS cannot order a solicitor to do anything, and it should be able to within the
terms of the solicitor�s practising certificate.  The LSS should be able to stop
client�s unsatisfactory situation with a particular solicitor so the situation does not
get worst whilst it is still underway (2%)

� an internal memo from LSS senior staff was sent to client in error stating � they
(the individual and his family) have several valid claims, they have been let down
by a series of solicitors� (2%)

� it is not worth the bother making formal complaint against Troubleshooter as not
thought to be worthwhile (2%)

� an individual felt that a complainant without necessary funding �stands no chance
of a fair hearing� (2%)

� a solicitor was not confirmed as executor of the individual�s estate but had
disposed of the estate and had been imprisoned for embezzlement of client�s
funds.  The individual asked the LSS how to remove the solicitor from office and
was advised �It would be an unpleasant and expensive business� (This was later
described by Counsel as �bizarre�). (2%)

� the LSS should set up a panel of solicitors who will act against other solicitors so
clients can always  find a solicitor to act for them (2%)

� the LSS should be stopped from running the Master Policy Professional
Indemnity Insurance Scheme for solicitors so that no one company has all the
information regarding claimants (2%)



� request for the LSS to make a list of negligent solicitors available to the public
(2%)

� the LSS should acknowledge that there is no time limit for Trust Funds (2%)
� the LSS should be liable for their members at the time of misdemeanour even if

they retire after complaint lodged against them or before (2%)
� if a solicitor is appointed as a trustee or an executor and is subsequently

disbarred, then he/she should relinquish these roles (2%)
� the complaints system should ensure automatic referral to police where criminal

activity is alleged (2%)

Solicitors, lawyers or their firms

63% of respondents had complaints against solicitors, lawyers or their firms and
listed the following complaints and allegations:

� a large majority of lawyers are negligent (19%)
� clients have trouble finding a solicitor to represent them after they have alleged

negligence on the part of a solicitor (8%)
� solicitors will not act against each other in the complaints system (6%)
� dissatisfaction at what is perceived to be a �closed ranks� or �Old Boys Network�

system amongst lawyers and solicitors (6%)
� lawyers in Scotland are acting at a standard below that of other countries (4%)
� lawyers in Scotland have acted in a racist or other prejudiced manner towards

clients (4%)
� solicitors mis-represent clients (2%)                     
� documents were sent to the wrong address repeatedly which meant that the

individual did not know of and therefore did not attend his/her court hearing. The
solicitor involved used the Royal Mail receipt as proof disregarding the fact that
the address was incorrect (2%)

� a property was sold by solicitor without a good title (2%)
� solicitors failed to tell the client that the opponent had already admitted liability
� lawyers have a monopoly on legal services and therefore can abuse the system

without worry from competition (2%)
� solicitors can approach sheriff in court on informal basis creating a bias in the

sheriff�s decision (2%)
� lawyer had failed to write adequate dissolution of partnership leading to

bankruptcy of client (2%)
� failure of firm to protect the client from costs in a case where the client won (2%)
� client�s solicitor created �faked up� files and was involved with other fraudulent

behaviour(2%)
� negligent behaviour (2%)
� alleged collusion between LSS, its members and Scottish Legal Aid Board

(SLAB), and allegation that the LSS is controlling legal aid funding by this
collusion (2%)



� solicitors used client�s money without authority and for different purposes for
which the client requested, and the solicitor then failed to lodge Defences on time
without explanation.   Money was lodged with solicitors in solicitor�s name and not
in client�s name as the client requested and the solicitor didn�t explain the
potential risks of this situation to the client.  The solicitor then failed to represent
the client in court when they said they would, and the solicitor delegated tasks to
staff who the client felt was inadequate (2%)

� papers went missing without explanation (2%)
� a client was told their fee would be the same anywhere as it was assessed by an

independent auditor, and the client was then charged a fee which was over twice
the amount than he/she was told it would be, and was not given the reasons why
the fee was so much higher apart from the excuse that the solicitor lost the
confirmatory document. The individual in this case believes that independence is
no guarantee of impartiality in this case (2%)

� concerns regarding percentage charging fees, e.g. sols charge 1% for taking
money from banks and building societies, and also paying for skill, care and
indemnity cover when no indemnity required, and for 35 letters which for which
the need was not explained.  The individual believes that the legal profession
should give itemised bills not bills with just an overall total (2%)

� solicitors errors are minimalised (2%)
� new legislation should be put in place to ensure that solicitors are required to

investigate or ask for proof of client�s accusations before proceeding with court
action (2%)

The Faculty of Advocates

15% of individuals had complaints against the Faculty of Advocates.  These are
summarised below:                                                          

� concerns that the Faculty of Advocates were independent of regulation (2%)
� concerns that Advocates could behave as they liked without regulation (2%)
� concerns that the Dean has unfair control over complaints system, and

allegations that the Dean was biased in the favour of Advocates (2%)
� the behaviour of Advocates was biased, not independent and for the benefit of

the legal profession rather than that of clients and the public and therefore
against Article 6 of ECHR � also claims that Advocates used misleading
information at a hearing, failed to use correct proceedings and lodged
irrelevant documents, and this type of negligent behaviour meant that
safeguards to the client were not present (2%)

� lack of transparency in the Faculty�s investigation into a complaint, and of the
initial unwillingness by Faculty to accept the SLSO�s recommendations to
clarify matters.  The complaint involved focused on the delay by the advocate
to provide papers and deal with client�s instructions (the SLSO found that the
advocate admitted the delay was due to the �unpleasantness of the task�),
and allegations that the advocate lied and conspired with other parties to
delay the case.  The recommendations of the SLSO were agreed to after the
SLSO indicated that the case would be publicised.   The SLSO also
commented on the surprising lack of records, although recognising that the



advocate did not have an office environment. The SLSO indicated that it was
unclear whether the Dean had determined that inadequate professional
service was provided or not, and had concerns regarding the lack of
information between the Dean and the advocate regarding the case (2%)

� advocates found to be incompetent and no guidance or explanation received
on procedures for case.  The Faculty had lost the original submission from the
individual half way through the case, and a year then passed with no
response as the response was mislaid.  The Counsels then claimed they
couldn�t respond as didn�t have accompanying papers and the individual was
told by the Dean to seek alternative counsel if unhappy with that provided.
The individual felt that the complaint was treated with contempt and
dismissive attitude, and staff were left by the Dean with no clear instructions
what to do in his absence.  In this case, the Dean had to be persuaded into
action by the Lord Advocate which was considered unsatisfactory (2%)

4% of complainants had specific complaints regarding the Dean of the Faculty of
Advocates (past and present):
� one individual complained about the Dean of the Faculty as an ex-advocate.

The individual noted that the Dean had ordered interim suspension of an
advocate (the individual) when the Dean had not followed correct procedures
to do so e.g. petitioned Court of Session.  The individual was not allowed to
lodge answers to petition as there was no petition, and alleged the Dean did
not follow the procedures to protect the Faculty of Advocates and avoid a
public tribunal hearing.  The individual claims that the Dean acted to prevent
full papers being available at formal complaint, breached rights of
confidentiality by having knowledge of all communications between the
individual and solicitor, forced the individual to give oral evidence at a
Committee investigating the complaint without prior knowledge, covered facts
up with �gagging agreement�, treated the individual unfairly using procedures
and timings of documents, and was sexist towards the individual as a woman
(2%)

� another complainant had concerns that the Dean was not answerable to
anyone (2%)

Sheriffs

8% of complainants had comments regarding the unprofessional behaviour and
biased manner of Sheriffs:

� one individual complained of bias, prejudice sexist, discriminatory and
oppressive remarks

� another individual alleged that perjury had been committed and that the
sheriff�s judgement was factually incorrect

� another individual complained that sheriffs colluded with the LSS and its
members



The Scottish Legal Aid Board

6% of complainants had comments regarding the Scottish Legal Aid Board (SLAB):
� there is abuse of and incompetence in the Legal Aid system in Scotland

(2%)
� one individual stated that SLAB facilitates the wishes of and colludes with

the LSS
� one individual stated that it took 11 months to process their legal aid

application when solicitors advised it would normally take 6-8 weeks, and
then SLAB contacted the individual to inform them they were not eligible
for legal aid and the individual must pay the full amount.  The individual felt
that this was unreasonable and unaccountable.  The amount was paid
back by SLAB  to the individual after 2 years, but the individual felt that no
reasons were given for this delay

The Scottish Legal Services Ombudsman

15% of individuals had the following complaints, concerns or suggestions regarding
the Scottish Legal Services Ombudsman (SLSO):
� the SLSO should have an enlarged role and remit to strengthen the SLSO�s

powers (2%)
� complaints that the SLSO can only make recommendations and can�t overturn

decisions made by professional bodies (8% ) (1 individual was contacted by the
SLSO to advise that the SLSO did not have powers to intervene although LSS
advised individual that could refer to the SLSO)

� the SLSO should have the power to overturn LSS decisions (4% ) (One individual
suggested the SLSO should have powers to make the LSS compensate clients in
full and also pay penalty for negligence.)

� inclusion of an Opinion in their submission from the SLSO supporting their
complaints against legal profession (8%) � one complaint was against the Faculty
of Advocates, the others were against lawyers or solicitors. One individual wished
to highlight that the SLSO stated in an Opinion that the current system is not as
good as could be.  Another individual wished to highlight that the SLSO stated in
Opinion that complaints are not investigated as thoroughly as could be.

� one individual stated that that the SLSO had agreed with their point that it is not
good that complaints made have to state that there was allegation of breach of
particular rule or code

� concerns that the SLSO was not accountable to anyone else (4%)
� concerns regarding backlog of complaints to the SLSO.  One individual waited 18

months for their report on their case (4%)
� one individual had concerns that the SLSO not legally qualified
� one individual alleged that the SLSO system not working as well as the SLSO

says it is.
� claim that the SLSO is not independent and unbiased from the LSS as the SLSO

cannot obtain files from LSS.  The SLSO states that this is due to exchange of
third party information and obligations under the Data Protection Act (6%)

� 4% claim that the SLSO does not administer the regulation system correctly and
agrees with the LSS regarding complaints



� concerns that the SLSO cannot investigate complaints until the complaints are
being investigated by LSS (2%)

� the SLSO was helpful and sympathetic but the terms for the SLSO�s operation
were changed during the process of individual�s complaint so that the complaint
was excluded on a time barrier although Trust Property Funds are inprescibable
and it was these funds that had gone missing (2%)

� it was not worth bothering with the SLSO as the SLSO�s powers were so limited
(2%)

� an independent legal advisor having a meeting with the LSS and clients could
have resolved problems more effectively than SLSO has (2%)

Other comments relating to the legal profession

There were also complaints regarding unsatisfactory, unprofessional and/or
negligent behaviour of the following:
� President of LSS (past and present) (6%)
� Vice President of LSS (past and present) (2%)
� Lord Advocate (12%)

� it was commented by one individual that all powers to appoint Sheriffs,
Judges, etc of the Lord Advocate should be removed and these powers
should be given to someone else of �proven probity� as individual alleged
there was bias in the legal profession

� Judiciary (2%) - complaints re non regulation and that judges protect each other,
concerns over lack of communication and ECHR concerns regarding treatment of
clients

� Minister for Justice  (4%) - concerns that the Minister cannot enforce guidelines
set out for Auditor of the Court of Session and the SLSO

� the Crown Office (2%) - the police found that their executor had embezzled funds
and the trustee solicitor had behaved dishonestly but the Crown Office refused to
prosecute the executor because he/she had no funds

� the Procurator Fiscal (2%) - complaints of fraud
� the Auditor of the Court of Session (2%) - the Auditor was not independent from

legal profession as it is claimed they are.  The client sought a second opinion
from the Auditor of the Court of Session after disagreements with their solicitor
over fees, but felt it was not an independent opinion as the Auditor is a qualified
solicitor.  The client also felt that the Auditor should have kept minutes of the
meeting with the client, a full report should have been given to justify the fee from
the Auditor, and was also displeased that the fee was assessed by the Principal
Clerk who is unqualified.



Miscellaneous concerns

� the justice system should be modernised, simplified and structured so it was
more easily understood (12%)

� the legal profession should make access to the courts for accusers quick, easy
and for a nominal cost (12%)

� individuals felt that their illness was not taken into account by the legal profession
(6%)

� displeasure with the legal profession generally as there is a perception that  the
service given is unsatisfactory (2%)

� one individual suggested that the provisions of the Law Reform (Miscellaneous
Provisions) Act 1990 be examined, and sections commenced that allow properly
constituted bodies to allow their members rights of audience.  The individual felt
that this would allow effective competition by avoiding the monopoly of lawyers
and maintain standards.  The individual further stated that the Scottish Executive
currently creates restriction on fee levels to keep public spending low, but an
alternative could be to allow alternative sources of advice and representation to
lawyers (this has already happened in England where the Lord Chancellor has
granted rights of audience to 2 bodies). 

� one individual stated that paralegals and others unqualified in law acting as
deliverers of legal services without regulation is unsatisfactory as there is no
protection for people. 

� one individual requested that the Justice 1 Committee should obtain the following
from the LSS (to help the Committee understand how the LSS regulates and
polices its members): a list of complainants to the LSS over the last 5 years, a list
of complainants whose complaints have and have not been accepted by LSS
over the last 5 years, a list of complainants who have requested the LSS�s help in
using the Troubleshooter scheme to prosecute lawyers or law firms over the last
5 years, and those who have successfully used the Troubleshooter and the
amount of redress won over the last 5 years, a list of payments made by the LSS
out of the Guarantee Fund to complainants and the identity of complainants and
the lawyers complained against, a list of payments made by the LSS insurers
(Royal Sun Alliance) on claims against the Master Policy by complainants and
the identity of complainants.

� concerns that the legal professional staff will be �gagged� by their seniors, e.g.
LSS, Dean of Faculty of Advocates and law forms, when giving evidence to the
Justice 1 Committee (2%)

Clerk to the Committee November 2001
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JUSTICE 1 COMMITTEE

The Pensions Appeal Tribunals (Scotland) (Amendment) Rules 2001

Note by the Clerk

Background
These rules amend the Pensions Appeal Tribunals (Scotland) Rules 1981 so as to
reflect amendments to the Pensions Appeal Tribunals Act made by the Child
Support, Pensions and Social Security Act 2000 and effect other minor changes.

The rules provide for:
(a) appeals against "specified decisions" under section 5A of the Pensions Appeal
Tribunals Act 1943, as inserted by the Child Support, Pensions and Social Security
Act 2000, (rules 3(a) and 4);
(b) the position and powers of the Deputy President of Pensions Appeal Tribunals for
Scotland (these exist mainly to allow the Deputy President of Pensions Appeal
Tribunals for Scotland to carry out any functions of the President of Pensions Appeal
Tribunals for Scotland that he is authorised to) (rules 3(b) and (c) and 8);
(c) the omission of some unnecessary words in defining what persons may represent
an appellant so that there is no specification for the person (rule 5); and
(d) a provision of a written statement of reasons for a decision of a Tribunal, including
a decision to adjourn an appeal (rules 6 and 7).

Committee members may also wish to note the slightly unusual circumstances of the
instrument in that it is laid by the Lord President as he is a relevant Scottish public
authority and therefore any statutory instrument that he makes shall be a Scottish
Statutory Instrument to be laid before the Scottish Parliament  (see the Scotland Act
1998, sections 118(3) and 126, and also (Transitory and Transitional Provisions
(Statutory Instrument) Order 1999 (S.I. 1999/1096), in particular paragraphs 4 and
10.  (A letter from the Lord President and the Executive Note are attached for
information).

The Subordinate Legislation Committee considered the instrument at its meeting on
20 November 2001 and in its 42nd Report 2001, and determined that the attention of
the Parliament need not be drawn to the instrument.

Procedure
Under Rule 10.4 of the standing orders, this instrument is subject to negative
procedure which means that it comes into force and remains in force unless the
Parliament passes a resolution, not later than 40 days after the instrument is laid,
calling for its annulment. Any MSP may lodge a motion seeking to annul such an
instrument and, if such a motion is lodged, there must be a debate on the instrument
at a meeting of the Committee.

The instrument was laid on 9 November 2001 and is subject to annulment under the
Parliament�s standing orders until 18 December 2001.

In terms of procedure, unless a motion for annulment is lodged, no further action is
required by the Committee.











JUSTICE 1 COMMITTEE

Late papers for the 33rd Meeting, 2001 (Session 1)

Wednesday 5th December, 2001

I attach the following papers:

Agenda Item 2

Letter from the Scottish Executive of the Freedom of
Information (Scotland) Bill: Use of Ministerial Certificates in
other FOI Regimes

J1.01.33.11

3rd December 2001                                Tony Reilly
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Dear Lynn

FREEDOM OF INFORMATION (SCOTLAND) BILL:
USE OF MINISTERIAL CERTIFICATES IN OTHER FOI REGIMES

At the 29th session of the Justice 1 Committee on Tuesday 30 October, Executive officials gave
evidence at Stage 1 on the Freedom of Information (Scotland) Bill.  Members indicated that they
would find it helpful to be provided with examples of the use of Ministerial certificates in other
Freedom of Information regimes and we agreed to try and assist in this regard.

We do hold information on the way in which other regimes make provision for such certificates to be
issued, but it is proving less than straightforward to obtain details of the occasions when certificates
have been issued.  I thought it would be helpful therefore to let you know that although we are taking
this action forward, the information requested by the Committee will not be available in advance of
the Deputy First Minister’s appearance on 5 December.  The Minister will of course be happy to
discuss the Bill’s Ministerial certificate provisions and what we know of similar arrangements
overseas.

We have obtained information from Ireland (3 certificates have been issued since the Act came into
force in 1998), but we are awaiting details on other regimes, principally New Zealand.  There is a
particular difficulty in obtaining information on the use of Ministerial certificates in New Zealand
because these relate to events between 1982 and 1987.

I hope to be able to provide further information shortly.

Yours sincerely

KEITH CONNAL
Head, Freedom of Information Unit




