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The Committee will meet at 1.30pm in the Hub, Castlehill, Edinburgh

1. Prisons: The Committee will take evidence on prisons from—

Ian Gunn, Governor and Stuart Campbell, Programmes Manager, HM Prison
Peterhead and Derek Gunn, Adviser to the Operations Directors, Scottish
Prison Service,

Bill McKinlay, Governor and George Peden, Admissions & Induction Manager,
HM Prison Barlinnie, and

Ian Bannatyne, Governor and Michael Crossan, Head of Operations, HM
Prison Low Moss.

2. Subordinate Legislation: The Committee will consider the following negative
instrument—

The Legal Aid (Employment of Solicitors) (Scotland) Regulations 2001.

3. Freedom of Information (Scotland) Bill: The Committee will take evidence on
the general principles of the Bill at Stage 1 from—

Chris Bartter, Communications Officer and John Stevenson, Chair of
Communications Committee, UNISON Scotland, and



Adam Gaines, Head of Policy and Maire McCormack, Parliamentary Officer,
Disability Rights Commission.

Lynn Tullis
Clerk to the Committee, Tel 85246

The following papers are attached for this meeting:

Agenda item 1
Note by the Clerk (private paper) – TO FOLLOW
Briefing note from Scottish Prison Service

J1/01/30/1
J1/01/30/2

Agenda item 2
Note by the Clerk (SSI attached) J1/01/30/3

Agenda item 3
Note by the Clerk (private paper) – TO FOLLOW
Submissions received by Justice 1 Committee for Stage 1
consideration of Freedom of Information (Scotland) Bill

J1/01/30/4
J1/01/30/5

Papers not circulated:

Agenda item 1:
Members may wish to consult HM Chief Inspector of Prisons for Scotland Report for
2000-2001 available from document supply or on the Scottish Executive website at
the following address: http://www.scotland.gov.uk/hmip/annual.asp.  Members may
also wish to consult written submissions made by the Chief Executive of the Scottish
Prison Service (J1/01/27/8) and the Prison Officers’ Association Scotland
(J1/01/27/7) which were circulated for the meeting of the Committee on 23 October.

Agenda item 3:
Members may wish to consult the Freedom of Information (Scotland) Bill available
from document supply or on the Scottish Parliament web-site at the following
address: http://www.scottish.parliament.uk/parl_bus/legis.html#36

Members may wish to note that the Annual Report of the Interception of
Communications Commissioner for 2000 has been laid before Parliament on 31
October 2001.  The Report relates to the Regulation of Investigatory Powers Act
2000, which was considered by the Justice and Home Affairs Committee.  Copies
are available from the Committee Clerks in Room 3.11, Committee Chambers.

http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/ssi2001/20010392.htm
http://www.scotland.gov.uk/hmip/annual.asp
http://www.scottish.parliament.uk/official_report/cttee/just1-01/j1p01-27.pdf
http://www.scottish.parliament.uk/official_report/cttee/just1-01/j1p01-27.pdf
http://www.scottish.parliament.uk/parl_bus/legis.html#36
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JUSTICE 1 COMMITTEE

Briefing note from Scottish Prison Service

1 INTRODUCTION

1.1 At the 27th Meeting, 2001 of the Justice 1 Committee, it was agreed that
the Governors of HMP Barlinnie and HMP Peterhead would be invited to a
future meeting of the Committee.  This invitation was subsequently
extended to include the Governor of HMP Low Moss.  These three
establishments are those most directly involved in the final stage of the
Estates Review.

1.2 The establishments are represented as follows (in the order in which they
will appear before the Committee):

ESTABLISHMENT GOVERNOR ACCOMPANIED BY:
HMP PETERHEAD IAN GUNN STUART CAMPBELL
HMP BARLINNIE BILL McKINLAY GEORGE PEDEN
HMP LOW MOSS IAN BANNATYNE MICHAEL CROSSAN

Derek Gunn, Adviser to the Operational Directors, SPS HQ will be present with
each of the Establishments' representatives.

1.3 The committee is also asked to note the submission made by the Scottish
Prison Service to the 27th Meeting of the Committee J1/01/27/8.

2 ESTATES REVIEW BRIEFING

2.1 This strategic review commenced in December 1999 with the aim of
establishing an estate fit to meet the current and future needs (10 years +)
of the SPS. In May 2000, the review presented a number of settled
conclusions, involving most of the estate, which would improve it and
reduce slopping out but which were affordable, achievable and non-
controversial.  These were accepted by the SPS Board and
communicated to Governors who were authorised to cascade them to
their staff.  Putting these settled conclusions to one side enabled the SPS
to concentrate on the big issues, which primarily involve Peterhead,
Barlinnie and Low Moss.  The Governors of these three establishments
are present at the Justice Committee today.

2.2 The report concentrating on the way forward for these establishments was
delivered to the office of the Deputy First Minister in December 2000.
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Since that time, at the request of the DFM, independent accountants have
undertaken verification of this report. A Consultation document is to be
issued to facilitate a period of public consultation.

2.3 As this consultation document has not yet been issued, the
Committee will understand that it is not possible for the Governors
to comment on the findings of this review at this point in time.

3 Information on the three establishments is attached:

Section 1 - HMP Peterhead
Section 2 - HMP Barlinnie
Section 3 - HMP Low Moss

Derek Gunn
Adviser to the Operations Directors
SPS HQ
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HMP PETERHEAD
GOVERNOR: IAN D F GUNN

1. Introduction

HMP Peterhead is a national resource for convicted, long-term adult male sex
offenders, offering a range of programmes designed to challenge offending
behaviour in order to reduce the risk of reoffending on return to the community.
The design capacity is 306 places, with 10 places (the mothballed Peterhead
Unit) currently out of use. Due to the nature of the prison, all prisoners are in
single cell accommodation and overcrowding is not an issue for us. The prison
has a total staff complement of 240.9 Full Time Equivalent (FTE) although the
current number of staff in post is 224.4 FTE. There is a shortfall of 20 officers in
the Operations Group complement and recruitment is currently ongoing.

The focus of the work of the prison is to reduce future crime by developing and
implementing a range of programmes to provide offenders with appropriate
opportunities to make positive changes to their behaviour.  Prisoners are also
able to access opportunities to develop their skills through education, work,
physical education and therapeutic interventions.

2 Target Achievement

2000-2001 2001 to Sep.
Target Ach Annual

Target
Ach. (6m)

Escapes 0 0 0 0
Assaults on Staff 0 2 0 0
Assaults on
Prisoners

2 1 1 0

Programmes:
Cognitive skills
Sex Offending
Anger Management

40
35
16

39
25
16

40
35
16

16
8
8

Education
Prisoner Learning
Hours (PLH)

N/A N/A 15,200 PLH 8,240 PLH
(on target)

Mandatory Drug
Testing

N/A N/A 96% clear 91.2% clear

Health & Safety
Reportable
Incidents1

N/A N/A 5 0

                                                
1 There was a National Target for H&S Reportable Accidents in 2000-01 but it was not disaggregated to
Establishments.
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3 Condition of Estate

3.1 The Peterhead Estate is contained within a secure perimeter.  However,
within the perimeter the estate is generally in poor condition: many of the
prison buildings including the residential accommodation are exhausted.
However, cells have recently undergone redecoration and, in the last 2
years have been equipped with modern furniture and integral light
switches.  There has also been major capital investment in fire safety.

3.2 Because of the construction of the accommodation buildings, introducing
night sanitation would be a costly, time-consuming, and disruptive
exercise, which would delay the final demise of these buildings for only a
short period. Therefore the cost-effective answer is rebuilding for the long
term.

3.3 Replacing the residential accommodation would still leave outdated
support buildings and infrastructure, resulting in continuing high
maintenance, and the overall size (350 places) would not meet the
present and projected SPS need for accommodation for sex offenders.
Clearly, the resolution of this issue is not for local management and the
options for the way ahead are a matter under the aegis of the Estates
Review.

4 Specific Issues

4.1 The SPS has a comprehensive menu of accredited programmes available
to address offending behaviour.  At Peterhead accredited programmes for
anger management, cognitive skills and sexual offending are delivered.
All prisoners complete a comprehensive risk/needs assessment to ensure
that the appropriate intervention is offered.  There is a particular emphasis
on interventions for sex offenders in the form of ‘STOP 2000’, the national
sex offender programme.  ‘STOP 2000’ is delivered by a multi-disciplinary
team consisting of specially trained prison officers, psychologists and
social workers.

4.2 The programme is based on a model designed by leading world
authorities and is ranked as one of the most effective interventions
available for sex offenders. A leading international authority on the
treatment of sex offenders has acknowledged that the work at Peterhead
is of a high standard and represents a significant achievement for the SPS
and its staff.  The delivery of programmes to prisoners is fully supported
by the excellent relationships between all staff working with prisoners,
evidenced by the very high uptake of ‘Sentence Management’ indicating
that the offenders are motivated towards addressing their offending
behavior.  This would not be possible without all staff supporting the core
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business of the prison, delivering the SPS ‘Correctional Agenda’ and
thereby contributing to the reduction of recidivism.

5 Summary of Current Position

5.1 Clearly, the Estates Review is having an unsettling effect on both staff and
prisoners at Peterhead.  Although staff members acknowledge that the
existing accommodation for prisoners is unsuitable for the future, there will
inevitably be a great deal of concern about plans for individual family
circumstances until firm decisions are made.

5.2 Prisoners are also expressing concerns about the future.  The dominant
belief amongst prisoners here is that sex offenders are targeted by
‘mainstream’ offenders and they need a supported regime with no contact
with other types of prisoners.  As there are only long-term sex offenders at
Peterhead, prisoners do not need to be segregated and can therefore
enjoy a more relaxed and normal regime which supports the drive towards
encouraging offenders to take part in programme activity.

5.3 I have been the Governor at Peterhead for only 6 weeks and I am
delighted to have been given the opportunity to maintain and develop the
excellent work being delivered at the establishment.  The prison has
recently won a prestigious award, achieving Beacon Site status under the
‘Modernizing Government’ initiative, and was also a finalist in the 2001
TNT Modernizing Government Partnership Award Scheme.  My initial
perceptions of the management and staff and the standard of work
produced throughout the establishment are very positive.

5.4 I welcome the opportunity to inform the Justice 1 Committee of the current
position at Peterhead.  I look forward to answering questions and
discussing current issues relevant to the establishment on 13 November,
and to the forthcoming visit by the Committee to Peterhead on 10
December which will include a full tour of the prison and the opportunity to
speak to staff and prisoners.

Ian D F Gunn
Governor
HMP Peterhead
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HMP BARLINNIE
GOVERNOR: BILL McKINLAY

1 Establishment

1.1 On the outskirts of Glasgow, HMP Barlinnie is in an excellent location for a
prison being near to the busiest Courts in Scotland and close to the
population centre and public transport routes so that visits are readily
achieved.  The establishment receives prisoners from the courts in the
West of Scotland.  It retains male remand prisoners and prisoners serving
less than 4 year sentences.  It allocates suitable prisoners from its
convicted population to lower security prisons, including Low Moss, and
manages prisoners serving more than four years or more in the initial
phase of their sentence until places become available for them in the long
term prisoner system. The average prisoner population is 1100(20%) of
the total male prisoner numbers in the SPS.

2 Targets

2000-2001 2001 to Sep.
Target Ach Annual

Target
Ach. (6m)

Escapes 0 0 0 0
Assaults on Staff 1 0 1 0
Assaults on
Prisoners

14 8 8 4

Programmes:
Cognitive skills
Sex Offending
Anger Management

100
8

50

79
6

44

60
8

50

25
7

14
Education
Prisoner Learning
Hours (PLH)

N/A N/A 43,000 17,619

Mandatory Drug
Testing % Clear

N/A N/A 92 89

Health & Safety
Reportable
Incidents2

N/A N/A 12 8

                                                
2 There was a National Target for H&S Reportable Accidents in 2000-01 but it was not disaggregated to
Establishments.
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3 Estate

3.1 The general condition of the majority of the prisoner accommodation and
ancillary buildings is poor and unacceptable. Considerable money has
been spent on the prison and it now has a very modern gate complex,
visitors' reception area as well as excellent staff and visitor facilities. One
hall (design capacity 172) has been fully refurbished and now has integral
sanitation and electric power in cell (EPIC). Currently another hall (design
capacity 184) is being refurbished to provide the facilities of night
sanitation and EPIC.  Capital expenditure for the completed projects is
£12.9m, with a further £2.9m in projects underway and £4.7m.for a
possible further hall up grade with the preparatory work already underway
but this will be dependent on the outcome of the Estates Review.

3.2 This will leave a significant portion of the Barlinnie estate at a standard
less than that which either local or national SPS management considers
acceptable for this day and age.  The renovations will mean 43% of
cellular accommodation will have decent facilities by early 2002.

4 Barlinnie Specific Issues

4.1 Overcrowding

4.1.1 Barlinnie as a local prison deals with remand and newly convicted
prisoners and it has no choice but to accept all the prisoners sent by the
courts.  The current increase in numbers this year after three years of
stability has led to a recurrence of the problem of overcrowding.  This has
meant that Barlinnie is operating at 29% over capacity with the impact of
this permeating all other aspects of the regime.  I have to commend the
management and the staff for the way they have dealt with this pressure
point while at the same time providing an increase in out of cell activities
and ensuring the 130 movements to court and other destinations takes
place daily. There have been approximately 24000 such movements this
year to date.

4.2 Regime Provision

A time tabling system has been introduced to ensure the maximum
number of prisoners spend at least 4 hours per day on purposeful
activities such as programmes which include; sex offender, anger
management, cognitive skills, new deal, drug programmes and others.
There is also a comprehensive adult learning programme run by
Motherwell College. Recreation and physical education are also core parts
of the regime.  Staff have to ensure that prisoners’ visits with agents and
others are serviced daily.
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4.2.1 Remand Prisoners

Untried adult prisoners and Young offender remands also have access to
the above facilities and activities.

4.2.2 Order Issues

There has been a welcome reduction in prisoner on prisoner and on
prisoner on staff serious assaults. There has been a rise in prisoner on
prisoner minor assaults in the first part of this year but with a drop in the
use of weapons. This is being monitored and with the use of cameras and
the introduction of an anti violence initiative we will attempt to improve in
this area.

5 Human Resource Issues

Over the past 12 months 15 staff resigned from the operational level
complement of 118 and 3 from residential complement of 306 for the
reason of seeking alternative employment.  The staff in general is
apprehensive and some concerned both about the changes that are
occurring and the future. This is to be expected given the Estates Review
is pending and that most SPS personnel have not encountered the levels
of change we are undergoing at present. The sickness level of staff in
Barlinnie is running at 10.4 days per member against a target of 14 for this
year.

6 Summary

HMP Barlinnie acts as a “release valve” for the overall SPS prisoner
population in that the staff and management cope and manage the
reductions and increases in prisoner receptions from the courts on a daily
basis. This is within an estate which in parts, is no longer fit for the
purpose. The buildings and general fabric are unacceptable for both the
prisoners and staff and I cannot justify nor would I attempt to, the daily
routines of having to “slop out”. Daily access to toilets, showers and out of
cell activity have been increased but there is still some way to go. The
complexity of the establishment and the demands on my staff cannot be
under estimated.  All levels of staff serve the courts, police, prisoners and
SPS well.   Their contribution to the judicial process in the smooth running
of the Glasgow Courts is seen as very important and will remain so.

Bill McKinlay
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Governor
HMP Barlinnie
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HMP LOW MOSS
GOVERNOR:  IAN BANNATYNE

1 Establishment

1.1 Low Moss Prison, originally constructed as a RAF barrage balloon station
became a prison in 1969 having been used by the Scottish Prison Service
as a Training school for the preceding 5 years.  Sited near Bishopbriggs,
north east of Glasgow it provides accommodation for some 325 adult male
short-term prisoners serving up to 18 months with an additional 50 spaces
in cellular type accommodation for those who are in the last 9 months of a
4-year sentence. The prison does not receive prisoners direct from court
but takes selected lower security category (C and D) prisoners from
Barlinnie, Edinburgh, Greenock, Dumfries and Kilmarnock. The prison
holds at any given time more than 5% of Scotland's total convicted
population.

2 TARGETS

2000-2001 2001 to Sep.
Target Ach Annual

Target
Ach. (6m)

Escapes 1 0 1 1*
Assaults on Staff 0 0 0 0
Assaults on
Prisoners

9 5 5 4

Programmes:
Cognitive skills 21 21 21 7
Education
Prisoner Learning
Hours (PLH)

N/A N/A 10,400 4,333

Mandatory Drug
Testing % Clear N/A N/A 80 76
Health & Safety
Reportable
Incidents3

N/A N/A 5 7

* Escape in July 2001

3 THE ESTATE

3.1 The estate comprises in the main wooden buildings and most prisoners
are held within dormitory conditions. There are 14 dormitories and in

                                                
3 There was a National Target for H&S Reportable Accidents in 2000-01 but it was not disaggregated to
Establishments.
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November 1999 Davidson House a 30 cell re-locatable unit was
constructed providing cellular accommodation for around 50 prisoners.
The unit caters for prisoners serving longer sentences who have
expressed their intention to remain drug free. Over the last year the
establishment has embarked upon a rolling upgrade Programme of
dormitories to provide proper recreation and rest areas. Although the
Dormitory accommodation is not ideal it nevertheless does provide
integral sanitation facilities to all of the establishments population.

3.2 Dormitory conditions present particular issues with regard to the potential
for violence but the introduction of CCTV in all of the dormitories has
reduced the number of incidents of assault within the accommodation
area.

4 INDUSTRIES

4.1 Twenty three instructors supervise prisoner’s employment under the
general direction of a Unit Manager in charge of Prisoner Activities.
Facilities for manufacturing and timber machining, timber assembly and
textiles together with work on metal recovery and horticulture are designed
to provide productive employment for a large proportion of the prisoners.

4.2 Employment is provided for over 15 prisoners in food preparation and
general domestic duties involved in catering for the local prison
population. Recently the establishment has achieved the Healthy Choices
Award as a by- product of the work towards obtaining the SHAW Silver
Award.  Low Moss is the first Prison to achieve this award.

5 Education & Prisoner Programmes

5.1 Education is provide by Motherwell College and is based on a weekday
Programme

5.2 Low moss is required to meet a target of 21 prisoners successfully
completing a Cognitive Skills Programme. The fast turnover of the
population indicates a need to develop shorter approved activities to
support the needs of prisoners which are identified through a Risk and
Needs Assessment which is being piloted at present. The nature of the
Low Moss Population requires significant addiction work alongside a
proper through care. We have introduced a Prisoner Partnership Forum
involving several community based groups aimed at promoting social
inclusion upon release.
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5.3 The prison successfully piloted the New Leaf project. This 3 year funded
project aims to prepare prisoners for liberation by giving them the skills
required to obtain employment on release.

6 Human Resource Issues

Despite the changes which are going on at present, Industrial Relations within
the Establishment are good.  There are, however, some problems with a number
of officers leaving and Sick Absence rates being higher than hoped.

7 Summary

In the factual descriptions stated above, I have covered the principal areas in
which the Committee have indicated an interest in the past.  I will be happy to
give further information on these topics and on others relating to the operation of
Low Moss during my attendance at the Committee meeting.

Ian Bannatyne
Governor
HMP Low Moss
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The Legal Aid (Employment of Solicitors) (Scotland) Regulations 2001 (SSI
2001/392)

Note by the Clerk

Background

The instrument aims to firstly provide the statutory basis for the pilots to be
undertaken under Part V of the Legal Aid (Scotland) Act 1986. The Scottish Legal Aid
Board (SLAB) has recently selected four pilot projects to improve access to legal
services for vulnerable people or groups with particular needs - for example, a project
offering legal advice and representation to asylum-seekers in Castlemilk, the Gorbals
and Sighthill.  This instrument will allow such projects to start.  The costs of this
scheme is estimated at £250,000 per year.

The instrument will also allow SLAB to employ a solicitor to represent an accused
who would be eligible for criminal legal assistance but is unable to obtain legal
representation.  The Public Defence Solicitor’s Office (PDSO) is available in
Edinburgh to represent such accused but not elsewhere in Scotland.  The Scottish
Executive hopes that the power obtained from this instrument will be used rarely but
considers it necessary to have the option to ensure the ECHR rights of the accused
are not breached.  Costs will be met from the Legal Aid Fund and the Scottish
Executive does not expect them to be significant.

The Scottish Executive has not publicly consulted on this instrument but has
considered the instrument with SLAB.

The Subordinate Legislation Committee considered the instrument at its meeting on
30 October 2001.  In its 39th Report 2001, the Subordinate Legislation Committee
determined that the attention of the Parliament need not be drawn to the instrument.

Procedure

Under Rule 10.4, this instrument is subject to negative procedure which means that it
comes into force and remains in force unless the Parliament passes a resolution, not
later than 40 days after the instrument is laid, calling for its annulment. Any MSP may
lodge a motion seeking to annul such an instrument and, if such a motion is lodged,
there must be a debate on the instrument at a meeting of the Committee.

The instrument was laid on 24 October 2001 and is subject to annulment under the
Parliament’s standing orders until 2 December 2001.

In terms of procedure, unless a motion for annulment is lodged, no further action is
required by the Committee.
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Scottish Wildlife Trust – Submission for the Freedom of Information Bill (10.10.01)

Draft Freedom of Information Bill  - Consultation

Thank you for circulating a copy of the above consultation document to the Scottish
Wildlife Trust.  We broadly welcome the publication of the Bill, and the government’s
intention to legislate within the framework of the Aarhus Convention and the proposed
European Commission Directive.  There are, however, proposals within the draft Bill
relating to campaigns and policy in particular which give the Trust grave cause for
concern.  These are highlighted below.

Environmental information - the scope of the Bill

A central principal of Freedom of Information law is that “the right to information should be
simple to understand, to access and to exercise”. It is therefore essential that
environmental information is accessible via the same procedures and subject to the same
details of regulation as other kinds of information.

The application of any form of double standards (eg between types of information, or
between the four countries of the United Kingdom) would only further confuse what is for
the public an already complex situation:

•  If environmental information is to come within the scope of the Bill in due course, then
this should be made clear and provided for at this first stage.

•  If environmental information is to remain under the Environmental Information
Regulations, then the provisions in these Regulations must in our view mirror those
within the Bill.

•  In either case, in the interim environmental information needs to be specifically
covered in the Bill, and must be subject to the same details of regulation

Multiple requests for information  -  excessive cost of compliance   [section 12(2)]

The proposal that government bodies need not comply with multiple requests for
information, on grounds of cost, if they consider that the applicants “appear to be acting in
concert or in pursuance of a campaign”, is both contrary to the principles of Freedom of
Information law and unworkable in practice, and in our view must be abandoned.  The
Scottish Wildlife Trust campaigns on environmental issues and is concerned that
implementation of this proposal will weaken our knowledge base and therefore our ability
to pursue our objectives.

Access to information is a right of citizenship, and any individual requesting information
should be respected in the exercise of those rights. People are perfectly free to ‘act in
concert’, and the fact that many like-minded citizens having similar concerns request
similar information should under no circumstances be a basis for refusal to comply. On the
contrary, the very fact that many citizens request similar information should prompt bodies
to make more effort rather than less, and to be more pro-active in satisfying such demand.
On a more practical level there are issues of definition raised by these proposals - who is
to make these decisions and on what basis?  What does ‘in concert’ mean?  What
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constitutes a ‘campaign’?  Finally, according to what criteria can numbers of differing
requests be aggregated?

Exemption relating  to policy formulation   [Section 28(1)(a)]

Acknowledged principles of Freedom of Information law are that “right of access is subject
to a limited number of exemptions” amongst which is generally included “policy advice”,
and that such exemptions “should be drawn as narrowly and precisely as possible”.

The provision in the draft Bill exempting “Information held by the Scottish
Administration….if it relates to….the formulation or development of government policy” is
vague, which must in our view be either more clearly defined, or withdrawn altogether.
Such a wide definition is open to abuse, putting at risk the credibility of the Bill.  We re-
emphasise that the Scottish Wildlife Trust campaigns on environmental issues and is
concerned that implementation of this proposal will weaken our knowledge base and
therefore our ability to pursue our objectives.

Sanctions on non-complying bodies

The Bill must in our view contain provision for sanctions on bodies found to be failing in
their obligations, for example in the form of fines, if the office of the Commissoner is to
have any credibility in the public mind.  These sanctions should be clearly linked to
retention schedules specifying what should be accessible and when, and should be the
subject of  a detailed statutory code.

Automatic non-compliance on the basis of cost  [Section 12(1)]

The Bill should not in our view allow bodies to deny requests if they judge that the cost of
compliance would exceed an arbitrary limit. Instead, all such decisions not to comply
should be reviewed by the Commissioner’s office.

Charges and resources

The levels of proposed charges for people requesting information must in our view be
reconsidered, to bring them into line with those operating in England.  It is essential, if the
Bill is to have a chance of success, that more resources are dedicated to the
implementation of its proposals, and that bodies are required to identify and account for
these resources.

I would be pleased to discuss these points in more detail should you so wish.

Steve Sankey
Chief Executive
22 May 2001
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The Scottish Accessible Information Forum – Submission for the Freedom of
Information Bill (11.10.01)

Freedom of Information Bill

SAIF was set up to take forward the recommendations made by the Scottish Working
Group on Information Services for People with Disabilities and Carers in its final report,
Enabling Information (1995). SAIF is made up of 21 people representing organisations
of disabled people and carers as well as information providers. SAIF is funded by the
Health and Community Care Department of the Scottish Executive and managed by the
Scottish Consumer Council. Our aim is to make information and advice more
accessible to disabled people and our remit includes advising the Scottish Executive on
such issues. We published the SAIF Standards for Disability Information and Advice
Provision in Scotland.

Comments on the Freedom of Information Bill:

Section 8. Requesting information
We welcome the provision in section 8(2) for the requesting of information by electronic
means, but allowance should also be made for requests to be made by telephone or in
person. The requirement for requests to be in writing is potentially a barrier to some
disabled people. A written record of requests should be kept by the authority.

Section 11. Means of providing information
We welcome the commitment in section 11(2)(a) to the provision of information in
another form acceptable to the applicant. However, it would be useful if this section
was clearer in this respect, providing examples of other formats such as audio tape,
Braille, large print and computer disk. This does not mean that every agency subject to
the legislation has to be able to translate information into these formats, but they should
know where and how quickly they can get it done, and at what cost. Certainly, if the
local authority which covers the area has an accessible information strategy in place,
as recommended in Enabling Information and promoted by SAIF, this task should be
normal practice.

The qualification in section 11(1), so far as is reasonably practicable, which section
11(3) explains could include consideration of cost, must not be used in a way which
discriminates against disabled people. A disabled person should not pay more for any
information because he or she needs it to be provided in another format. The cost
should be borne by the public authority. Furthermore, a disabled person must not be
refused information because providing it in another format takes the cost above the
£500 limit (section 12). Again, this would clearly be discrimination.
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Section 15. Duty to provide advice and assistance
We welcome this provision. However, we would like to see the code of practice include
specific provision relating to the need for the public authority to have staff trained to
provide advice and assistance to disabled people, where appropriate. This may be in
terms of assisting a disabled person to make an application for information or consider
the form in which it may need to be provided.

Steve Harvey
SAIF project worker
11.10.01
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John Munro – Submission for the Freedom of Information Bill (12.10.01)

I have on several occasions been involved in planning appeals which are handled by
"reporters" for ministers. As an experienced planner it has astounded me that the
decisions were not explained properly and the information used was not disclosed. It
has been said that aspects were "unacceptable" (e.g. appearances" insufficient (e.g.
amount of parking and open space) ""out of scale" ( e.g. buildings) "excessive" (e.g.
density) and "damaging to amenity" Yet no facts, figures, diagrams or the criteria
used to make these judgements were supplied. Nor were the policies on which these
assertions were based or the legal status of these disclosed. The HRA requires that
any restriction on use of property must be based on a law. Such cannot be useful
unless it is specific. The relevant law and the criteria used to apply it should surely
be stated. A person accused of breaking a law is entitled to know which one and in
what way. The same happens with some local planning authorities and if these
supplied better information then there would be fewer appeals and less public and
other money wasted on these. It is hoped this matter will be considered by
Committee.

JOHN MUNRO
12.10.01
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SportScotland – Submission for the Freedom of Information Bill (16.10.01)

Freedom of Information: Consultation on Draft Legislation

I am responding on behalf of sportscotland to the draft Freedom of Information Bill
that was issued for consultation on 1 March.  sportscotland is currently the subject of
an internal review, a periodic review that all Non-Departmental Public Bodies are
subjected to, looking at the structure of our organisation.

Currently our Management Statement provides the broad policy and managerial
framework within which we operate.  The current statement was agreed between us
and the then Secretary of State for Scotland.

The Management Plan sets performance measures and targets that reflect, where
appropriate, the principles of the Citizen’s Charter.  At present we are as open as
possible in our dealings with our customers and work to the standards of the Charter.
The main themes that are reflected in our performance targets are:

High standards – explicit standards of service published in plain language.
Services provided courteously and helpfully, with a commitment to getting
things right first time.  Customers should be consulted so that their views and
priorities for improving services can be taken into account in any decisions on
standards.

Openness – no secrecy about how public services are run, how much they
cost, who is in charge and whether or not they are meeting their standards.

Information – information about the service provided should be available in
plain language.  Targets should be set and results published.

Mistakes – the customer is entitled to a good explanation and an apology.

In particular, Citizens’ Charter principles should be reflected in performance targets
and measures relating to documents for publication.   

Against that background we note that the Bill will have wide application across the
Scottish Public sector and that the institutional coverage defined in section 3 of the
draft Bill, a public authority listed in Schedule 1, includes sportscotland (The Scottish
Sports Council).

We also note that where a Scottish public authority has complied with a request from a
person for information, it is not obliged to comply with a subsequent request from that
person which is identical or substantially similar unless there has been a reasonable
period of time between the making of the request complied with and the making of the
subsequent request.  Where there is dispute between the person requesting
information and the public body about ‘a reasonable period of time’ will the proposed
Scottish Information Commissioner act as arbiter in the appeal process or will such a
dispute require to be resolved in the courts?

We recognise that it is not a straightforward matter to estimate the costs to public
authorities of introducing a statutory regime.  However, we are concerned about the
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amount of staff resources this may involve in considering and processing applications
for information if the cost has to be found within the existing pay bill.  This, if
excessive, will impact on sportscotland’s ability to undertake its main responsibilities.
The amount of work that may be involved in processing applications is unknown but
the potential for a significant burden being placed on public bodies is real and is
recognised in paragraphs 27-29 of your consultation document.  The proposal that no
charge should be levied for information costing less than £100 to provide will probably
result for sportscotland in extra costs being incurred.

Given the number of enquiries likely to emanate from commercial and other corporate
users of the legislation we believe that a two-tier charging approach, designed to
equate charges with costs for commercial and other corporate users of the legislation,
would have been preferable.  We also empathise with the view expressed by
Renfrewshire Council, in response to the consultation document issued in November
1999, which suggests that the volume of requests needs to be kept under review.
This is particularly important in relation to relatively small organisations such as ours
where the burden will have a more dramatic effect on resources.

In relation to the right of access under the Bill to third party information sportscotland
does not believe that it should disclose any information we hold about an individual to
an enquirer.  This is particularly so in the case of talented athletes where their
individual training programmes, performance goals and personal circumstances are
set out.  We would view the disclosure of such information as potentially an actionable
breach as described in paragraph 50 of your consultation document.

Neither is it clear, in relation to third party rights, whether we would be required to
disclose information about sports clubs that is included in Lottery applications.  For
example, if two similar clubs applied for funding and one is successful, can the
unsuccessful club request sight of information contained in the successful application,
which could include financial information, information about its constitution etc.  A
similar scenario could occur in relation to our distribution of exchequer funding to
governing bodies of sport.

Furthermore, we are dependent in part of our work on information and advice supplied
confidentially, both explicitly and implicitly.  It is essential that we can continue to do so
and that new legislation does not change this.  sportscotland already makes public
the results of its deliberations and summaries of the reasons behind its adoption of
policies.  We believe that we should be free to debate policy options and various forms
of advice without making public the details of the discussion, options and
consideration.  Otherwise the policy making process will become constrained to the
detriment of the responsibilities with which we are charged.

Lee Cousins
Head of Corporate Planning

16.10.01
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Access to Information held by Scottish Public Authorities
Part 1 of the Bill
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1

Scottish Natural Heritage – Submission for the Freedom of Information
Bill (24.10.01)

1. Many thanks for the opportunity to comment on the Freedom of
Information (Scotland) Bill.   Scottish Natural Heritage commented on
An Open Scotland and on the draft Freedom of Information (Scotland)
Bill and were pleased to note that most of our comments submitted are
addressed in the current Bill.

2. Scottish Natural Heritage operate a system of information release and
provision at present based on the Code of Practice on Access to
Scottish Executive Information and complying with the Environmental
Information Regulations 1992 as amended by the Environmental
Information (Amendment) Regulations 1998.   Many of the provisions
of the FOI Bill are therefore familiar to SNH.

3. The main implications of this FOI Bill for SNH are likely to be in
amending practices and procedures to ensure compliance and
handling the expected increase in requests for information which the
publicity surrounding the publication of this Bill is likely to generate.

4. The remaining points we would wish to make are concerning
clarification of certain phrases and expressions and the provision of
guidance on implementation and compliance with specific elements of
the legislation.

5. Scottish Natural Heritage are therefore supportive of the Bill but wish
the following points to be noted.   The section numbering shown is as
in the published Bill.

6. Section 2(1)(b) There is a need to more tightly define the ‘public
interest test’.   Detailed guidance on its application will be required to
ensure consistency of application.

7. Sections 12 & 13 Early publication of proposed charges is required
to enable appropriate internal guidance & procedures to be developed.
Detailed clarification required on what the charges will cover; e.g. are
additional costs incurred by provision of information in alternative
formats included?   Detailed guidance of charges and charging policy
required.

8. Section 14(1) Clarification required on what constitutes
‘vexatious’ to ensure consistent application.

9. Section 14(2) Clarification required on what may be termed a
‘reasonable interval’.
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10. Section 23 Guidance required on scope and content of publication
scheme.

11. Section 30 Definition of ‘substantial prejudice’ required to ensure
consistent application.

12. Section 38 Guidance required on the inter-relationship between FOI
Bill & Data Protection Act 1998.

13. Sections 60 & 61 Early availability of Codes of Practice essential,
particularly that provided under Section 60, which will control to a large
extent, the compliance with this legislation.

14. Section 62 Early consultation on new Environmental Information
Regulations.   A large number of the requests for information which
SNH receives are covered by the EIRs and a constant approach
between the FOI Bill and the new EIRs will assist in the practical
implementation of both pieces of legislation.   Guidance will be required
on the inter-relationships of EIRs & FOI.

John Theaker
Secretariat
24.10.01
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Scottish Enterprise Network – Submission from the Freedom of Information Bill
(31.10.01)

Scottish Enterprise (SE) welcomes the opportunity to comment on the Freedom of
Information (Scotland) Bill.  SE is supportive of the policy objectives of the Bill and has
to date followed the recommendations of the voluntary Code on access to information.

The Bill appears to strike a sensible balance between the desire and need for
openness in a fully accountable public sector and the requirement for some aspects of
confidentiality to be protected.

In the case of SE, one of the main types of information that requires the maintenance
of confidentiality is commercially sensitive information.  SE deals with a wide range of
businesses and bodies both in Scotland, the rest of the UK and abroad.  It is essential
in holding meaningful discussions with such businesses that the confidential
information revealed in such discussions and negotiations is protected.  The Bill does
address this specific requirement.  However, it will be important in the drafting of any
subsequent Codes that the particular needs of different public bodies are recognised.

We also support the protection of Audit information so that auditors, whether internal
or external, can be as fearless and far-reaching as possible in their investigations and
recommendations.

SE is represented on the working group looking at implementation issues in the public
sector and we are therefore aware of the helpful measures being considered which
will be essential to the practical implementation of the provisions of the Bill.

Robert M Crawford
31.10.01
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Ian Turnbull – Submission for the Freedom of Information Bill (07.10.01)

I understand that you sit on the Justice 1 Committee and that there is still a chance
to improve the proposals involved and make amendments to Freedom of Information
Bill, also that changes may be made directly resulting from suggestions from the
electorate.  With this opportunity in mind, I would like you to consider the following
ideas that I believe would offer definite improvements and help to achieve the stated
objective of the Bill.  I believe that there are flaws in the Bill that need addressing and
would seek your intervention in promotion appropriate amendments to achieve its
objectives in providing practical and effective Freedom of Information for the benefit
of the electorate.

A major obstacle that could be placed in the way of genuine freedom of information
is the proposal that information could be withheld if it is to be published within (or by
the end of) week 12 from the day of its request.  It is predictable that events will
result in some information not being published within the three months.  In which
case the Bill should state that the requested information should be sent to the
applicant automatically and without further delay at that deadline.

Statistical information could also be withheld against the stated objective of Section
28 (2).  This allows the release of statistical information to allow informed policy
decision making.  Exemption on the grounds of content should be the criteria used
for exemption not class.

The period of 20 days that the public will be allowed for appeal against a decision is
far too short and should be at least doubled.  The majority of the public engaged in
such an appeal could be hard pressed to make it effective under personal
circumstances that could be trying, but such that would not hamper a public body,
thus giving that body an unfair advantage in what could be controversial
circumstances.

There are other aspects of this Bill that do not seem to match with the good
intentions assumed to be behind its formulation and for that reasons I trust that you
will give those noted above some serious consideration and support.

Ian Turnbull
07.10.01
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V. Gask – Submission for the Freedom of Information Bill (08.10.01)

I am writing about the Freedom of Information (Scotland) Bill.  I realise that there
must be a balance on what can be revealed and what must be kept secret in the
general interest but I feel that it is still too concerned to keep things out of the public
domain “just in case”.

The Westminster bill has turned into a “Freedom not to give Information” under the
dear hand of Mr. Straw and although not so bad, the Scottish bill does suffer from
over caution on the part of officialdom.  Worst to my mind is the section on
“Commercial Confidentiality”  long used as an excuse to bar democratic debate.

Two examples: First, one I’m sure you remember well enough. The Skye bridge.
According to the Scottish Office it was the only design cheap enough to use public
finance and have toll repayment no more than the old ferry fares.  When that was
queried by a retired civil engineer who thought it was wrong, the costs could not be
revealed for reasons of “Commercial Confidentiality” . The fact that Millers
contributed to the Tories in Scotland did not help the credibility in that in that case.  I
realise that that happened under a Westminster Tory administration but it would be a
naïve person to say it couldn’t happen again.

And secondly, more recently when the Scottish Prison Service, after very long
consultation , changed its Social Service provision from Edinburgh City to an outside
firm (who had no experience in that field) a spokesperson said ‘We are doing this to
show the Scottish Tax Payers that we are making good use of public money’.  But
she would not say what was the old cost or the new cost because that was
“Commercially confidential”.

While it is true that businesses can be put at a disadvantage if they reveal their
financial secrets while others do not I cannot see that applies if everyone has to
make an open and verifiable financial statement and I think they should be in the
public domain where public works are concerned.  I urge you  to strengthen the bill
so that there is open access to everything except where secret is genuinely in the
public interest.

Mr V. Gask
08.10.01
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Northern Constabulary – Submission for the Freedom of Information Bill
(31.10.01)

FREEDOM OF INFORMATION BILL

I refer to your letter dated 10 October 2001, with enclosures, relative to the above.
The principles of the Bill are accepted and it is clear that some of the provisions, in
particular those relating to the refusal of requests, will require to be monitored as the
potential for abuse by individuals and groups remains.

What cannot be quantified at this stage is the likely volume of requests for
information not normally published or collated in particular forums but it does appear
that the volume may be significant.  This will generate costs for public authorities and
our brief estimate for this Force is £100,000 per annum.  I would therefore query
whether the Scottish Executive intends to provide support for the public authorities in
implementing this significant legislation.  Whilst this issue does not relate to the Bill in
itself, the issue was clearly high on the agenda of those responding to the first
consultation exercise.

Ian J. Latimer
Chief Constable, Northern Constabulary
31.10.01
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The Church of Scotland, Church and Nation Committee – Submission for the
Freedom of Information Bill (02.11.01)

FREEDOM OF INFORMATION

The Scottish Executive is committed in the Partnership Agreement and the
Programme for Government to the early introduction of an effective Freedom of
Information regime.  (Jim Wallace, Freedom of Information: a Consultation).

1. The Church and Nation Committee commends this stance, as we have
welcomed all moves towards a Freedom of Information Bill since the publication of
the White Paper Your Right to Know, Freedom of Information in December 1997.

2. The underlying principle in all of this is that, as the Government is acting in our
name, we should have access to all information about their activities, except in
narrowly defined areas.  The Committee does not accept that information should be
available only because of public pressure but as a right and in the public interest.  It
is because of that right that the Church should address this issue and although this
report does not deal in detail with each issue raised in the consultation document,
the headings provided there are a useful guide as we look at its areas of concern We
agree that access to information should be as open as possible for everyone.

3. A Right of Access

The Scottish Executive considers that a statutory right of access to official
information is essential and that it will make public authorities more accountable to
the people they serve.

3.1 Although the Committee would endorse this statement also, the fact remains
that legislation will never be enough to bring about freedom of information.  Society
is too bound by a culture of secrecy, not only in public authorities but also in many
other organisations; and therefore as the Committee expresses its support for the
concept and comments on issues pertinent to freedom of information, it must also
remember that the Church too will face issues connected with this.  For a culture of
secrecy does exist in many of our institutions and, for many people who have fought
for freedom of information, it is that culture that will be the most difficult and the most
important aspect of change.  To this end the Committee suggests that the scope and
application of the Official Secrets Act should be re-examined.
3.2 The Information Commissioner for the Republic of Ireland, Kevin Murphy, said:

If Freedom of Information is to work then it is not sufficient simply to enact the
relevant legislation, no matter how significant the access rights granted by that
legislation might be. To succeed, it is necessary to change the existing culture of
secrecy.  There may be a tendency to view the success of the Act solely in terms of
the outcomes of formal freedom of information requests – in terms of the amount of
information forced out of an apparently reluctant public service.  In my view, this is a
mistake.  The real measure of success is the degree to which information previously
kept secret for no good reason becomes released as a matter of course.

3.3 If secrecy is defined as intentional concealment, this raises questions about links
to privacy and confidentiality rather than deception and truthfulness.  Intentionally to
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conceal information is not to lie either about its existence or its content but to prevent
others from gaining access; and in areas of public life this is unacceptable.  With
freedom of information legislation, very few secrets indeed will be justified as the
public gains a right of access to all relevant information.

3.4 It is to give us our right, as people affected by legislation, that society must move
away from the present culture of secrecy.  The Scottish Executive tries to ensure that
a culture of openness is in evidence in the Scottish Parliament and they do have a
code of practice regarding this. The Scottish Executive therefore states, “We
propose that all Scottish public authorities and public service providers, including the
National Health Service in Scotland, schools and the police, will be covered by the
Scottish Freedom of Information legislation”.

3.5 There will be times when exemptions are necessary but hopefully these will be
few and only in very specific cases.  Starting from a point of openness rather than
secrecy should ensure that more information is available, for not only should it be the
public’s right to gain access to information but also to know the type of information
that is available.  So the right of access will cover information and documents in
manual and electronic form.  Anyone will be able to apply for information and will be
able to choose the form in which they wish to receive it.
3.6 Everyone should be able to have access to information.  The STUC and other
bodies, however, are concerned about conditions for those who have to provide the
information.  These employees must be shown consideration for putting the scheme
into practice and being at the forefront of the processing of information.  There must
be a definite system with people delegated to the task, for if it is not seen as an
essential task or even an important one, it will not be given the priority it deserves.
The people supplying the information must know that they are valued within the
organisation for which they work and that management are supportive of their
contribution in this field.  This is a complex issue, but if it is not resolved then no
matter how good the Freedom of Information legislation is, it will not work in practice.

4. Costs and charging

4.1 There must be a financial consideration to this piece of legislation and a
proposed budget has been worked out based on the figures for requests for
information under the Code of Practice on Access to Government Information,
allowing for the fact that a much larger number of requests are expected under
Freedom of Information legislation.
4.2 The Committee suggests that the cost of the implementation of this legislation
may not be as large a consideration as the consultation document indicates because
of the ever-increasing use of the Internet.
4.3 It has been proposed that those obtaining the information should not meet all
costs, although local authorities can use an element of discretion.  The statement
that “any charging scheme should not deter the genuine applicant but should
discourage the submission of vexatious request” appears to summarise the ideal
position, provided this is upheld in practice and not used as a means of
discouragement to those who request the information.
4.4 There are three proposals stated in the consultation document and these have
varying degrees of merit, depending on who is applying for information; but these
also raise the questions of how much information they may require and how they will
use it.  All those affected by the legislation must ensure that they have no
preconceived ideas about who will want the information, why they will want the
information or what they will do with it.
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4.5 It has been reported that in Ireland, even after the introduction of the Freedom of
Information legislation, the attitudes of public servants did not change in that they
thought they knew best and knew what people wanted.  As a result they were
unwilling to assist people in their search for information.    Public bodies also seem to
think that requests for information, particularly from the news media, were simply
designed to cause trouble, whereas in fact most people who want information require
it for a specific purpose.  The generally held view is that the public will not use any
information received responsibly, and it is this mind set which must be guarded
against in Scotland.

5. Tests for disclosure

5.1 The consultation document states, “The public’s right to have access to official
information needs to be carefully balanced by the need to ensure that sensitive
information is afforded appropriate protection”.  This is possibly the most contentious
part of the document, for it is within these guidelines that we see the culture of
secrecy somewhat reinforced, rather than taken away completely.  However, a
balance does have to be achieved, as the document puts it, “between right of access
and protection of sensitive information”.
5.2 The area of concern here is the establishing of the criteria to meet that
recommendation, while ensuring that the public interest is assessed when decisions
on exemptions are taken.  It is stated that these should be as precise as possible.
5.3 The Scottish Executive believes it to be essential that internal debate, policy
advice and the developing of policy should have a degree of privacy.  This is to
ensure government’s ability to consider all options objectively and to maintain
collective responsibility.  Policy advice is not excluded from the legislation but will be
subject to an “internal discussion and advice exemption”.  With the advent of this
legislation there will come a duty to publish factual background information used in
decision making.  There must also be a time-scale for the availability of information
in a suitable form for release.

6. Personal information

6.1 In the experience of other countries with Freedom of Information legislation, it
has been found that a large proportion of requests received has been for personal
information.
6.2 As there are already a number of ways in which this information is available, it
will continue to be accessible under the provisions of the Data Protection act 1998,
although personal information held by Scottish public authorities which is not
covered in this way will be subject to the Freedom of Information legislation and
further work will be completed in this area by the Scottish Executive.

7. Reviews and appeals

One of the most important elements of any Freedom of Information regime is the
review and appeals mechanism.

7.1 Because of the importance of this area of the legislation a very positive step
taken by the Scottish Executive is the proposed appointment of a Scottish
Information Commissioner who will be able to enforce the legislation.
7.2 In this area, Scotland has adopted the Irish model and the Information
Commissioner for Ireland is now convinced that the powers he holds are necessary.
Before the Irish Commissioner was appointed, he argued that he should only be able
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to make recommendations; but having been in the job for a length of time he accepts
that the task can only be undertaken effectively with these legal powers.
7.3 The Committee commends the Scottish Executive on this forward thinking.

8. Public records

This consultation document does not contain any proposals for changes to the
current system of managing public records in Scotland.

8.1 Naturally, there must be links between Freedom of Information and the public
records system, as the right to access will apply to both current and historical
material.
8.2 When Freedom of Information legislation is enacted, all organisations
designated in the consultation document will be required to keep records for a
specific time.
8.3 In the draft Westminster Freedom of Information Bill it is proposed that a code of
practice about record keeping will be issued by the Lord Chancellor and, while the
Scottish Executive is considering a similar provision, the Committee would consider
it an essential component of the legislation.
8.4 In Ireland, after the introduction of Freedom of Information legislation public
bodies have had to produce a manual about functions, class of records, how access
was possible and the method of appeal, and this was found to have real benefits for
the public bodies.
8.5 Helena Jaderblom from the Ministry of Justice in Sweden, and who chairs the
Group of Specialists on access to official information on the Council of Europe,
stated that a vital element of all Freedom of Information legislation is a requirement
for excellent record keeping. There must also be a register of all documents held by
and pertaining to an authority, even when held elsewhere.
8.6 All information must be available to the requestor in a medium that is easily
accessible, regardless of how the information is stored, although whether an
authority issues only their own documents or others that are available to them is
something a code of practice would address.  Also covered in this code of practice
would be a decision on whether an authority is allowed to blank out sensitive
information or embargo it, depending on the type of document.
8.7 Until recently, in Sweden a request under Freedom of Information legislation
meant that the document would be available but may have very little information on
the pages, as authorities could delete what they considered sensitive information.
Recently this was changed and the document is not now available to a requestor
unless the information given is sufficient for it to make sense to the person acquiring
it.  There must also be regulations about access and the handling of application -
whether this must be in writing or can be made orally, and if it is necessary to state
who you are or why the information is needed.  It is also necessary to have a means
of identifying documents: does the requestor need a document number or just
specific information required?  It is vital, if a maximum time limit in which authorities
have to comply is imposed, that a maximum time does not become the norm.
Immediate access is vital in some instances; for example, the media and some
requestors may only require to have sight of a document rather than to obtain their
own copy.

9. Changing the culture

The Scottish Ministers are committed to achieving a culture of openness within the
public sector.
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9.1 The aim in Scotland is to build onto a new culture certain existing arrangements:
for organisations to be pro-active in the publishing of documents and for a training
and awareness programme to be provided.  The introduction of guidelines and the
appointment of a Scottish Information Commissioner should also assist in this
cultural shift from one of secrecy to one of openness.
9.2 This change has been likened to a leap of faith by the Campaign for Freedom of
Information, and as a Committee of the Church we must be able to understand the
depth of change that must be achieved for this leap to be accomplished.
9.3 As this Freedom of Information legislation is endorsed by the Committee and, as
we would wish the Church to assist in the move from a culture of secrecy to a culture
of openness, the areas in which the Church is in conflict with this should be
examined by the Board of Practice and Procedure.  This matter was brought to the
attention of the Assembly in 1998 but, as legislation is now imminent, the matter is
clearly all the more urgent.

Church of Scotland, Church and Nation Committee
02.11.01
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Scottish Arts Council – Submission for the Freedom of Information Bill
(02.11.01)

1. Scottish Arts Council (SAC) welcomes the Freedom of Information Bill as a
move to set out in legislation the obligations of public authorities in providing
access to information for the public.

2. SAC has implemented the guidance on openness and freedom of information
issued by the Cabinet Office and latterly the Minister for Justice and has tried
as far as in its power to assist enquirers and provide them with the information
they request.

3. The provisions of the Bill largely represent in formalised terms those in the
Code of Practice and so SAC is already informed on the manner in which to
deal with requests.

4. With regard to the main policy objectives outlined in the Justice 1 Committee
invitation to give a view, SAC offers the following comment:

•  SAC fully supports the legal right of access to information it holds as a public
authority.

•  There is a concern that a Code of Practice should clearly advise on how
sensitive information held by SAC might be classified as being exempt.  The
understanding at present is that Section 33 and Section 36 of the Bill would
enable SAC to consider requests for information contained in applications for
funding as being exempt.  SAC receives considerable quantities of information
relating to conduct of business from applicants for funding.  It is vital for the
commercial well being of applicants that this information is covered by
exemption.

•  The establishment of a Scottish Information Commissioner whose role will be
to draft a Code of Practice and promote and enforce the regime is viewed by
SAC as a positive and helpful measure.

•  SAC will consider and review the information it publishes in the light of the
legislation and, on the appointment of a Scottish Information Commissioner,
take advice on models of publication schemes to adopt an appropriate one for
its purpose.

•  Historical records are maintained by National Libraries of Scotland which has a
dedicated officer dealing with SAC archives.  Requests for information over 5
years old would be passed to this officer.

5. The absence of legal expertise amongst SAC staff, and other similar
organisations, means that the Code of Practice will be vital in ensuring the
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successful implementation of the principles underpinning the proposed
legislation.

6. SAC has already taken strides forward in openness and transparency as
evidenced by Council meetings which are now open to the public. The strategy
currently being drafted by SAC Communications department will reflect the
proactive approach to revealing information which is clearly intended by this
legislation.

Scottish Arts Council
01.10.01



D.SINC/CORC2105
21 May  2001

Mr Jim Wallace QC MSP
c/o Sarah Corcoran
Freedom of Information Unit
Scottish Executive
2nd Floor West
St Andrew’s House
Regent Road
Edinburgh EH1 3DG

Dear Mr Wallace,

The Church and Nation Committee of the Church of Scotland responded to the
earlier consultation on Freedom of Information and we enclose a copy of that
response for ease of reference; this response also formed a report to the General
Assembly of 2000.  We also enclose a copy of our earlier report (1998) which dealt
with the proposed legislation for the United Kingdom.

In addition, the Scottish Executive may be interested to learn that the Church of
Scotland is taking steps in its own structure to promote increased freedom of
information.  This year’s General Assembly will be asked to approve the making
public of meetings of Kirk Sessions (except under particular conditions), meetings
which have been hitherto been held in private.

We are glad to respond to the consultation on the draft legislation and do so in
broadly positive terms, save for two points on which we would like further work to be
done.



/continued
over

One matter to which we drew attention last year is still relevant, we feel.  This was
stated by the General Assembly in these terms:

The General Assembly call upon the Scottish Parliament and the Scottish Executive
to take steps to inform the public of their rights of access to information following the
passage of the legislation.

We are aware that many people are concerned that no clear plan is yet apparent for
accomplishing this, and we would continue to urge the Executive to look at this
matter carefully.

The other matter on which we have serious concerns is the withholding of
information on te grounds of commercial confidentiality.  This presents itself as a
problem particularly in the context of PFI/PPP.  The problem was highlighted in
recent weeks when Mr Angus Mackay was quoted as saying that:

The annual interest payments for those of the Executive’s projects where such [PFI
interest] payments are currently being paid are matters of commercial confidentiality.

The effect of the conjunction of these two policy areas would appear to be that
matters of public finance become "commercially confidential" and public scrutiny of
public projects becomes impossible.  This is, we believe, a serious matter of public
probity and, unless properly addressed and satisfactorily overcome, will prove to be
the cause of profound disquiet.

Thank you for the opportunity to make these observations.

Yours sincerely,



Rev. Dr David Sinclair
Secretary

Encs.
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The Scottish Parliamentary Commissioner for Administration – Submission for the
Freedom of Information Bill (10.10.01)          

Freedom of Information Bill

1. Thank you for your letter of 10 October, asking me for written evidence on this Bill.  I
do not believe that it would be appropriate for me to comment on matters of policy;
but I have some comments on the technical provisions of the Bill.

2. First, although the Scottish Parliamentary Commissioner for Administration (SPCA) is
mentioned as a Scottish public authority in Schedule 1 to the Bill, the Health Service
Commissioner for Scotland (HSCS) is not.  Clearly the two offices should be treated
in the same way.

3. Secondly, it has always been accepted that the confidentiality of information supplied
to the public sector ombudsmen, such as the SPCA and HSCS, should be
safeguarded:  section 11(2) and section 15 of the Health Service Commissioners Act
1993 are relevant.  The position is covered to some extent by clause 26a of the Bill;
but I have been advised that that will not cover information supplied to my offices in
connection with a complaint which is not investigated;  and clause 30, unlike section
36 of the Westminster Freedom of Information Act 2000, does not say who is to
make the judgment that disclosing information would be damaging to the public
interest.  However, paragraph 6.6 of the Scottish Executive’s consultation document
“A Modern Complaints System”, issued in July this year, proposes that all information
supplied to the new Scottish public sector ombudsmen should receive appropriate
protection.  If that proposal is adopted, I foresee no problem.

4. Thirdly, the Bill contains no provision for the exchange of information between the
Scottish Information Commissioner and UK public sector ombudsmen on the lines of
section 76 of the Westminster FOI Act.  I suggest that the omission should be
corrected.  Again, however, it may be that the problem will be addressed in the
proposed Bill to create a new Scottish Public Sector Ombudsman.

Michael Buckley
10.10.01



Freedom of Information – FOI 14

Highland Council – Submission for the Freedom of Information Bill (07.11.01)

FREEDOM OF INFORMATION BILL

Thank you for your letter of 10 October 2001.  The Highland Council, at its meeting
on 1 November 2001 considered whether the Bill adequately addressed concerns
raised by the Council on the Draft Bill.

The Council’s response is as follows -

Freedom of Information Bill - Issues

The principal areas of  concern previously identified by the Council are set out below
and the provisions of the Bill are summarised.  The Council’s further representations
are in bold type.

a) Right of Access to Information

The Council sought inclusion of  Local Enterprise Companies in the list
of public authorities to which the proposed Freedom of Information Act
will apply.

The Bill does not list Local Enterprise Companies.  There is a provision
for the Scottish Ministers to designate additional bodies, but no reason
has been given for the omission of Local Enterprise Companies.

The Council believes that Local Enterprise Companies should be
included in the list of public authorities contained in Schedule 1
to the Bill.

b) Timescale for complying with a request for information

The Council sought simplification of the rules which apply to dealing
with requests for information, and standardisation of timescales.
Whereas the time allowed under the Data Protection Act is 40 days, 20
working days is proposed for Freedom of Information  requests.

The Bill adheres to the period of 20 working days, and no reason has
been given for failure to adopt the Data Protection Act period of 40
days.

The Council believes that the Bill should adopt the 40 day period,
as contained in the Data Protection Act.

c) Single Information Request Procedure

The Council sought one procedure to govern requests for information.
At present, different procedures apply under the Data Protection Act,
the School Pupil Records (Scotland) Regulations 1990, the
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Environmental Information Regulations 1992 and the Local
Government (Access to Information) Act 1985.

The Scottish Executive have given no reasons for failure to take this
opportunity to rationalise these different regimes.  Rather, the Freedom
of Information Bill adds yet another set of procedures.

The Council believes that the Freedom of Information Bill should
amend existing Access to Information statutes to provide a
standard means of seeking information from public authorities.

d) Costs and Charging

The Council sought a fee charging mechanism to deter continual
vexatious requests.

Although the Bill exempts Councils from having to comply with requests
which are vexatious, it makes no provision for payment of a minimum
fee before a request is progressed.  Rather, the Bill provides for a fee to
be calculated and paid before the information is provided.  This could
result in abortive work, if the applicant declines to pay the fee.

The Council believes that to discourage vexatious or frivolous
requests, authorities should be entitled to charge a minimum fee
and that detailed proposals for fee charging  should be produced
for consultation before the Bill is passed.

e) Effect on Records Management

The Council feared that the proposed Code of Practice in relation to the
keeping, management and destruction of records, could conflict with
the Council’s current Records Management Scheme approved by the
Keeper of the Records of Scotland, and could have significant resource
implications.

The Bill provides for consultation with the Keeper before the Code is
issued.

However, the practical implications of the legislation go beyond the
possibility of conflict between the proposed Code and the Council’s
existing  Scheme.  While detailed examination of the likely effects of the
legislation is on-going, it is clear that much work will be necessary to
ensure an ability to locate information quickly, in response to requests.
If the Council is invited to give oral evidence, work will require to be
done to enable detailed information to be put forward which illustrates
the practical problems associated with accessing information held
across a number of offices on numerous systems, many of them
inherited from the nine former authorities.

The Council wishes to emphasise that the practical effects of
complying with the legislation are significant and that the
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resources needed to rationalise the Council’s information systems
are such as to warrant reconsideration of the Executive’s
requirement that costs be met from existing resources.

Alastair B Dodds
Highland Council
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South Lanarkshire Council – Submission for the Freedom of Information Bill
(09.11.01)

Freedom of Information (Scotland) Bill

I refer to the request by the Justice 1 and Justice 2 Committees for comments on the
Freedom of Information (Scotland) Bill, which was introduced to the Scottish Parliament
on 27 September 2001.

South Lanarkshire Council supports the principles of openness and public access to
information, which are promoted in the Bill and welcomes the proposal to introduce a
statutory freedom of information regime in Scotland.  We are keen to ensure that the
legislation, which will drive this is clear, transparent and workable, and to that end, we
raised a number of matters with the Scottish Executive as a respondent to the
publication of the draft legislation earlier this year.  While one or two of the issues
raised by us have been addressed in the Bill, our concerns remain about the following
matters, all of which were highlighted by us in our response to the Scottish Executive.

We believe that there is a lack of clarity in certain terms used in the  Bill.  These
include the terms, “vexatious”, “frivolous”, (Sect. 21(8))  and “a reasonable period of
time”.  We trust that the Code of Practice described in part 6, section 60 of the draft Bill
will include a precise and enforceable definition of such terms.  However, we believe
that these terms should be defined within the legislation rather than in a Code of
Practice.

Further, we are at a loss to understand how an application may be confidently
described as frivolous or vexatious if the applicant is not required to explain his/her
reasons for making the request for information. We aware of the experience of
authorities in the Republic of Ireland who have found this ground for refusal to be
inoperable, and would argue that there should be some requirement to give a reason
for the request which could be enforced under reasonable circumstances.

We foresee difficulties in attempting to reconcile the “harm” test with the test of
“public interest”, particularly in the field of commercial sensitivity.  At present there
would need to be substantial prejudice against the interests of a party in order for a
matter to fall within this category of exemption. However despite that, the Council would
still apply the public interest test and decide that the information should be released in
the public interest. This could lead to contractual difficulties with partner
organisations/contractors. We are aware of the draft Code of Practice on this area for
the United Kingdom legislation and have asked whether it is the intention that the
Guidance in Scotland will be the same.  It seems preferable to us that the “substantially
prejudicial” test be exempted from commercial interests in the same way as the test
has been removed from matters concerning national security as a result of the
consultation process.

We find the test of “substantial prejudice”, which is specific to the draft Scottish
legislation, difficult to define with confidence. We have sought to use the United
Kingdom legislation to assist.  However, that legislation does not provide any guidance
as we note that there is a stricter test in Scotland than for the rest of the UK. We have
questioned whether there will be guidance on  this definition.  We suggest that this sub-
clause suffers from lack of clarity and should be deleted.
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We do not understand what is meant (in section 50 (9) of the Bill) by “unrecorded
information”, or how information which has not been recorded may regarded as
reliable.

We have serious concerns about the fees regime. Sections 34 and 35 of the policy
memorandum indicate that the regime will be established at a future date.  We believe
that, rather than depending on Regulation (which may be subject to less detailed
scrutiny that legislation) to clarify this very important area of the legislation, the Bill itself
should define the regime, subject to minimum and maximum figures which could be set
by Scottish Ministers.  As a result, clause 9 should be amended.   We believe that, for
the sake of clarity, there should be a provision to the effect that, if a fee not is not paid
within the three month period, then that request will fall (without being deemed to be a
refusal by the public body), and have already raised this matter with the Scottish
Executive.

We note that that the time allowed to respond to requests for information has been
extended from 20 days to 30 days in the case of the Keeper of Records of Scotland.
We believe that the 30 day time limit should be applied to all public bodies to assist in
clarity and public understanding about rights under the legislation.  The alternative is to
have differing systems for public bodies in Scotland, which should be avoided.

We continue to have particular concerns about the application of a 20 day time limit to
enquiries which involve reference to a third party, for example where there may be
an issue of commercial confidentiality.   We also anticipate occasions when there will
be the need to consult with an external body, for instance, where a decision has been
taken in the context of a project planed or delivered jointly by two or more public
authorities.  If there is to be a degree of flexibility in the application of the 20-day
maximum time limit for responses, we believe that this should be transparent in the
legislation, and should not, as a matter of course, be dependent on an appeal to the
Scottish Information Commissioner.  Perhaps the compliance period could be extended
to cover situations where consultation is necessary, but subject to a maximum
extension after which, if the consultee has not responded, it can be taken that there is
no objection to the release of the information.

The Bill remains unclear about whether, when a third party consultation is necessary, it
intended that the third party have any rights to prevent the release of the information by
a public authority or that a public authority will be under any obligation to advise the
third party that it is releasing the information.

With regard to exempt categories of information, we have suggested that
confidential information described in 36(1) of the Bill should be covered by absolute
exemption. We believe that the fact that such information is considered privileged and
not admissible as evidence in a court of law, suggests that it should also be absolutely
exempt from disclosure within the freedom of information regime.

We continue to seek clarification of whether archives available in a public repository
are recognised as “otherwise accessible”.  Although the policy memorandum appears
to support this, the effect of the section at 24(2)b (“otherwise than making it available
for inspection”) may be to remove archived material from the exemption.
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We note that sections 29 and 30 of the Bill provide a form of protection against
publication of information relating to policy formulation and collective responsibility
in the Scottish Executive and have questioned why this does not apply to comparable
decisions in local government.

We seek assurance that the Codes of Practice referred to in part 6, sections 60 and
61 of the Bill will be issued at an early stage in draft form and will be subject to
consultation with stakeholders, including public authorities, before they are finalised.

We would be please to provide any further information about these matters which may
be useful to the Justice Committees.

Barbara Cooney
Head of Parliamentary Liaison
South Lanarkshire Council
09.11.01



Freedom of Information – FOI 16

David Leslie – Submission for the Freedom of Information Bill (08.11.01)

Thank you for the opportunity to submit evidence on the Freedom of
Information Bill.

Although I have been involved in drawing up evidence on behalf of BCS in
Scotland, the following are personal comments from me as an individual
citizen.

I welcome the Bill, and its broad thrust, which continues to be towards a
more open culture than has been adopted in the UK legislation.

I submitted personal comments to the Scottish Executive in response to the
draft Bill, but I do not feel they have been adequately addressed, so with
only minor alterations, I now submit them as evidence for the Stage 1
scrutiny by the Justice 1 Committee.

(S. refers to the section in the Bill as introduced)

Section 14 Vexatious or repeated requests:
- S14 introduces the term "vexatious". I had assumed that there was a
precise legal definition of the term, but I have been told that is not the
case. That rather leaves the way open for an authority to reject requests,
and reject reviews of requests (S21(8)) if for instance it is displeased
with the consequences of some previous request. This needs at least further
discussion, and perhaps tightening up.

Section 29 Formulation of Scottish Administration policy etc.:
- personally, I have difficulty in accepting the need for class-based
exemption of any sort, and I hope this is fully and honestly debated by the
Committee. Specifically, S29 exempts information relating to policy
formulation, then frees up "statistical" information "once a decision as to
policy has been taken". I’m not sure how the term "statistical" will be
interpreted, but I would prefer at least to see something akin to
"evidence". I also can’t see why "statistics" or "evidence" should have any
class-based exemption prior to policy decisions being taken. Finally, the 30
year period of exemption will be far too long in many cases. The period
should be dependent on the context and content, the end of the period very
often being triggered by some foreseeable event.

I note that you make the provision that evidence received may be published
by the Parliament. This is praiseworthy. In my earlier response to the
Scottish Executive I said "You do not need to regard any part of this
response as confidential. In the spirit of the legislation it seems quite
inappropriate to allow for confidential comments at all - its tantamount to
secret lobbying. I hope the Scottish Executive will consider removing or
tempering its confidentiality clause in future requests for comments." -
perhaps the Justice Committee can follow this up?
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I shall of course be pleased to answer any queries that may arise from these
comments, and I shall follow the Committee’s deliberations with interest.

David Leslie
08.11.01
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The Highlands & Islands Enterprise Network – Submission for the Freedom
of Information Bill (09.11.01)

As part of the Stage 1 consideration of the Freedom of Information (Scotland) Bill
the Justice Committees of the Scottish Parliament have invited Highlands and
Islands Enterprise (HIE) to submit written evidence to the Committees. A clear
description of how the Bill will effect HIE has been requested.

The HIE Network (HIE and its ten Local Enterprise Companies) welcomes the
opportunity to comment on the Bill. Our Network has always operated on the
principle that, as a publicly-funded agency, we have a responsibility to be as
open as possible. Several years ago HIE devised its own “Accountability Through
Openness” policy and this continues to guide our approach. In addition, the HIE
Network has voluntarily complied with the Code of Practice on Access to Scottish
Executive Information since its introduction in July 1999.

We recognise that this legislation will assist in the development of a more open
Scottish Public sector and improve the scrutiny and transparency of Scottish
public authorities.

1. Coverage

We note that the general approach to defining the institutional coverage of the
Bill primarily by way of listing Scottish public authorities in a schedule has been
continued from the draft Bill. We also note that HIE has now been included in
those bodies listed in Part 7 of Schedule 1 of the Act and is therefore covered by
the Bill.

Section 3(1)(b) of the Bill includes in the definition of a “Scottish public authority”
a “publicly-owned company” as defined by section 6. Section 6 (1)(b) includes in
the definition of a “publicly-owned company” a company wholly owned by any
other Scottish public authority. By these definitions the Bill will also cover the ten
Local Enterprise Companies within the HIE Network. The entire HIE Network is
therefore covered by the Bill.

2. Requests for information

We welcome the requirement in Section 8(1)(a) of the Bill that requests for
information be made in writing. As a Scottish public authority who may be
handling such requests, it is our view that this allows for clarity and avoids
confusion which can arise from verbal requests.
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The inclusion of requests transmitted by electronic means in the definition of
requests made in writing recognises the increased use of technology in such
matters.

3. Fees

We note that, in terms of Section 9 of the Bill, a Scottish public authority may
charge a fee for complying with a request for information and that the fee
charged will be in accordance with regulations made by the Scottish Ministers.

This provision recognises that the Bill should not divert unduly our resources
from our core business.

4. Time for compliance

We note that Section 10 of the Bill imposes a 20 working-day limit for complying
with requests for information. While  a 40 working-day limit similar to subject
access requests under the Data Protection Act 1998 may be more logical, a 20
working-day time limit should be adequate in all but the most complicated of
matters.

5. Means of providing information

We welcome the qualification in Section 11 of the Bill that information is to be
provided in alternative format in so far as is “reasonably practicable” and that
costs may be taken into consideration. Again this recognises that the Bill should
not unduly divert our resources from our core business.

6. Excessive cost of compliance

We welcome the provisions of Section 12 of the Bill which allow Scottish public
authorities not to comply with requests for information where the costs of
complying would exceed amounts prescribed by the Scottish Ministers in
regulations and the fact that, by Section 12(2), the costs of related requests may
be aggregated when assessing excessive costs.

7. Vexatious or repeated requests

While welcoming the provision in Section 14 in relation to vexatious or repeated
requests we would encourage a clear definition of “vexatious” and clarification of
what will constitute “a reasonable period of time” in relation to repeated requests.

8. Publication schemes
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We note that, as a public authority, we will be required to adopt and maintain a
publication scheme which is approved by the Scottish Information Commissioner.
We also note that the Scottish Information Commissioner may prepare and
approve model publication schemes in relation to Scottish public authorities
falling within particular classes. Our Network strives to be as open as possible in
the information it publishes, however,  such guidance as will come from a model
scheme would be welcomed. While we welcome the emphasis on proactive
disclosure, we have concerns about the practicalities of listing all information to
be published and would hope this will be taken into consideration by the Scottish
Information Commissioner in preparing model schemes.

9. Exempt information

The various exemptions set out in Part 2 of the Bill recognise the necessary
balance between the individual’s right to information and the protection of
sensitive or confidential information.

The HIE Network deals with a great deal of confidential material, particularly in
relation to customers. We therefore welcome particularly the exemption on
commercial interests and the economy set out in Section 33 of the Bill in relation
to information which if disclosed would, or would be likely to, prejudice
substantially the commercial interests of any person.

10. The Scottish Information Commissioner

Part 3 of the Bill on the appointment and functions of the Scottish Information
Commissioner provides for an independence which we welcome. The provisions
for appointment by Her Majesty on the nomination of the Parliament will be vital
to that independence and the integrity of the office.

11. Codes of Practice

We note from Part 6 of the Bill that the Scottish Ministers are to issue Codes of
Practice as to functions under the Act and the keeping, management and
destruction of records.

We would welcome the early publication of these Codes of Practice to assist in
our preparation for this legislation.

12. Commencement

We note that by Section 72 of the Bill it will come into force five years from Royal
Assent or such day before then as the Scottish Ministers may by order appoint
and that different days may be so appointed.
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A phased introduction will allow us to prepare for the legislation by reviewing our
storage systems and undertaking appropriate staff training.

13. Funding

The implementation of this legislation will require investment by the HIE Network
in records management, archiving procedures, staff awareness and training in
addition to staff time involved in dealing with requests for information. It would be
helpful if the Executive were to offer to monitor the costs of implementing this
legislation and to treat sympathetically requests for additional funding from
Scottish public authorities demonstrating a financial impact from its
implementation.

Sandy Cumming
Chief Executive
Highlands and Islands Enterprise
09.11.01
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Scottish Consumer Council – Submission for the Freedom of
Information Bill (09.11.01)

 SUMMARY OF EVIDENCE

•  The Bill should contain a purpose clause which makes clear that its
purpose is to encourage more open and accountable government

•  While we welcome the Bill as an important step forward for consumers,
whether they will benefit in practice will depend on a number of factors:-

•  Awareness – consumers must know they have a right of access to
information if they are to make use of it.

•  Clarity about which FOI regime applies – systems must be in place to
ensure that applicants are directed towards the appropriate public
authority, whether the Scottish Act, the UK Freedom of Information Act,
or the Data Protection Act applies to their request.

•  Consumer confidence in the FOI regime - if the freedom of information
regime is to be successful, consumers must be able to have confidence
in it.

•  Implementation and resources - public authorities must have sufficient
resources to allow them to fulfil their duties under the Act.

•  There should be provision for requests for information to be made other
than in writing.

•  Consumers must not be deterred from exercising their right of access to
information by the costs of making an application. Applicants in Scotland
should not be in a worse position than those in England and Wales.
Those on low incomes should exempted from payment of fees.

•  Every public authority should be required to designate a freedom of
information officer, to help people frame their requests for information

•  The time limit for applicants in applying for a review should be longer than
the twenty working days presently provided for

•  All class exemptions should be replaced by a presumption that every
application will be considered on its own merits, with appropriate harm
and public interest tests applied.

•  Public authorities should be explicitly required to comply with the codes of
practice provided for by the Bill, to ensure that applicants have uniform
access to information
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•  The Bill should provide for stronger sanctions against public authorities
which persistently fail to comply with their duties under the Act
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INTRODUCTION

1. The purpose of the Scottish Consumer Council is to make all consumers
in Scotland matter. We do this by putting forward the consumer interest,
particularly that of disadvantaged groups in society, and by working with
those people who can make a difference to achieve beneficial change.
Accordingly, we have a particular interest in the implications of the bill for
Scottish consumers.

2. We very much welcome the opportunity to give evidence to the
committees on the Freedom of Information (Scotland) Bill. We welcome
the Bill as an important step towards freedom of information in Scotland.
A right of access to information will make government and public
authorities accountable to consumers, allowing them to find out how
government makes decisions that affect them. They can then judge how
well government and regulators are carrying out their work, and when
something goes wrong, they can find out what happened and why.

3. Once they are in possession of this information, consumers are then able
to make more informed decisions about the products they buy, the
services they use, and how they exercise their rights as citizens and
consumers generally.

4. We are particularly pleased that the proposed regime allows for greater
openness than the UK Freedom of Information Act. We are pleased that
Section 1 of the Bill confers a general legal right of access to information,
of any age and in any format, on any person who requests it. We
welcome the fact that there is no need for applicants either to cite the Act
in their application, or to state their reasons for requesting the
information.

The need for a purpose clause

5. However, we would like to see this statutory right of access to
information, together with the presumption of openness, enshrined in a
Scottish Freedom of Information Act in the form of a purpose clause.

6. Such a clause would be useful in setting out clearly the priorities for those
exercising discretion and making judgements about harm. This clause
should make clear that the purpose of the regime is to encourage more
open and accountable government by:

•  establishing a general statutory right of access to official records and
information

•  establishing a presumption that all information will be disclosed unless it
can be clearly demonstrated that there is a greater public interest in
keeping it secret
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•  enabling members of the public to make informed judgements about the
way government carries out its functions.

HOW THE BILL WILL WORK IN PRACTICE

7. The main focus of our evidence relates to how the Bill will work in
practice, from the perspective of those requesting information. While in
theory the Bill provides a clear right of access to information, whether
consumers will actually benefit from this in practice will depend on a
number of factors beyond the terms of the Bill itself.

Awareness
8. There is little point in providing a right of access to information if people

are unaware of it and therefore do not use it. The Information
Commissioner will have a vital role in raising public awareness about
freedom of information. It is essential that s/he has sufficient resources to
fulfil his/her duty to disseminate information about the Act to the public.1

9. The launch of the FOI regime must be accompanied by a large-scale
publicity and public education campaign. It is essential that an easy to
follow guide is produced for consumers, explaining in simple terms what
their rights are, and in particular, which types of information are covered
by the Scottish and UK Acts, and the Data Protection Act 1998.

Clarity about which FOI regime applies
10. There is real potential for confusion as to which of three separate

regimes- the Scottish and UK freedom of information regimes, and the
UK Data Protection regime respectively, applies in relation to a particular
request. Applicants for information simply want that information, and do
not necessarily know or care under which regime they need to apply.

11. It must be ensured that applicants are directed towards the appropriate
authority to deal with their request, and are not dissuaded from persisting
with their request simply because they do not know where to go. We
consider that there is a need for some sort of referral mechanism to be
established, to ensure that applicants are referred to the appropriate
authority.

12. We would like to see provision for a central body to which authorities can
refer applicants who are unsure about which authority they should
approach. This body would hold information on public authorities falling
within all three regimes, and would have details of the information which
the authorities hold. It would then refer applicants to the relevant
authority.

                    

1 Section 43(2)
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13. As the Information Commissioner will be required to oversee all Scottish
public authorities, this may be a role which the Commissioner would be
best placed to perform, rather than setting up a separate body.

Consumer confidence in the FOI regime
14. If the Freedom of Information regime is to be successful, consumers

must be able to have confidence in it. While we welcome the Scottish
Executive’s declared commitment to creating a culture of openness, a
Freedom of Information Act will not in isolation change the culture of
secrecy within government.

15. The Scottish Executive and the parliament must lead by example,
encouraging greater openness within their own structures, and
encouraging other public authorities to do the same. Public authorities
must also embrace the spirit, as well as the letter of the law.

16. To ensure public confidence in the regime, the Information Commissioner
must be seen to be strong and independent, and prepared to take action
against any public authority, including the Scottish Executive and the
Parliament, which fails to comply with its duties under the legislation.

Implementation and resources
17. If the FOI regime is to work in practice, public authorities must have

adequate resources to put in place the necessary systems and
procedures to fulfil their duties under the Act. In particular, authorities will
need to ensure that they have efficient and effective record keeping
systems in place, and that staff receive the necessary training to carry out
their new duties.

COMMENTS ON THE PROVISIONS OF THE BILL

The format of requests for information
18. The Bill provides that a request for information, or for review of a refusal

of a request, must be in writing (including electronic format).2 We
consider that allowance should also be made for requests by telephone,
or in person. The requirement to request information in a written format is
a potential barrier to the significant proportion of the population who may
have difficulty in doing so due to poor literacy, special needs, or difficulty
with the English language.

19. While we appreciate that a written record clarifies the situation for both
applicant and authority, there are other ways of ensuring that a record of
the request is kept. A written record could be produced by the authority
handling the request. Where a request is made by telephone, the public
authority employee could detail the request in writing, and send this to the
applicant to sign and return. We believe that the Bill should make it clear

                    

2 Sections 8(1) and 20(3)
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that a request for information might be made by any means. Any further
detail as to how this would work in practice could be laid down in the code
of practice to be issued under section 60 of the Act.

The format of information provided
20. While we welcome the provision in section 11(1) that public authorities

must, so far as reasonably practicable, provide information to applicants
in the format in which they prefer to receive it, we are concerned as to
how ‘reasonably practicable’ might be interpreted by individual
authorities. In particular, while section 11(3) provides some guidance as
to how this phrase might be interpreted, we are concerned that this allows
public authorities to refuse such a request on the grounds of cost.

21. Such a refusal may in some circumstances constitute discrimination
against disabled people. A disabled person should not be denied access
to information simply because it costs more to provide this information in
an alternative format.

Fees
22. If the freedom of information legislation is to be truly effective, it is

essential that consumers are not put off from applying for information by
the costs of making an application. The level of fees to be charged is not
provided for in the Bill itself, but will be detailed in regulations under
section 9.

23. The Scottish Executive has not yet announced its intentions in relation to
the fees to be charged. However, a proposed charging regime was set
out in the consultation on the draft Bill.3 We welcomed the proposal that
information costing less than £100 to provide would not be charged for.
However, we were concerned that it was proposed that public authorities
would have discretion to charge applicants the full marginal costs for
information costing more than this.

24. Under these proposals, applicants in this situation would be worse off
than their UK counterparts. Regulations under the UK legislation are likely
to provide that up to 10 per cent of the reasonable marginal costs may be
charged.4 However, under the draft Bill proposals, the applicant might be
required to pay the excess cost up to a suggested maximum of £500.
Thus a request which would cost an applicant £50 under the UK regime
could cost him/her £400 under the Scottish proposals.

25. Moreover, a public authority may refuse to comply with a request for
information if it estimates that the cost of complying with the request
would exceed a prescribed amount.5 This means that excessive cost can

                    

3Freedom of Information: consultation on draft legislation; Scottish
Executive, March 2001
4 Based on the approach set out in the Home Office consultation on
the draft Freedom of Information legislation
5 Section 12(1)
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be used by authorities as an excuse for failing to disclose information at
all, regardless of how much the applicant is able or willing to pay.

26. The costs of compliance could vary significantly depending on the degree
of efficiency and good record keeping exercised by individual authorities.
Accordingly, there is a need for regulations under section 12(3) to
prescribe the costs to be estimated and how they should be estimated, to
ensure uniformity amongst authorities.

27. If all consumers are to have true access to information, regardless of their
circumstances, these provisions must be reviewed.   We should question
whether it is appropriate to charge any fee at all for providing information
under a truly open freedom of information regime.  At the very least,
consumers in Scotland should not be in a worse position than their
counterparts in England and Wales.

28. Finally, if fees are to be charged at all, we consider that there should be
provision for exemption from these fees for those on low incomes.

Duty to provide advice and assistance
29. We are pleased to see that section 15(1) provides that a public authority

‘must, so far as it is reasonable to expect it to do so, provide advice and
assistance to a person who proposes to make, or has made, a request
for information to it’. However, we do not consider that this provision goes
far enough, as much will depend on how the word ‘reasonable’ is
interpreted by individual public authorities.

30. We would like to see a specific provision requiring each public authority to
designate a freedom of information officer, to help people frame their
requests for information. At the very least, we hope that such a provision
will appear in any code of practice issued under section 60.

Refusal of requests
31. Section 14(1) provides that a public authority is not obliged to comply with

a ‘vexatious’ request for information. ‘Vexatious’ is not defined in the Bill,
leaving it up to individual authorities to interpret as they wish. We
consider that a clear, narrow, definition of the term is required, to ensure
that this provision cannot be used by public authorities on a regular basis
to avoid their duties under the Act.

32. Section 14(2) allows an authority to reject a request for information where
there are repeated requests from the same applicant, unless there has
been a reasonable period of time between the making of the requests.
However, the information received as a result of a first request may well
bring to light further relevant issues of which the applicant was unaware,
and might wish to pursue. Moreover, there is no definition of what
constitutes a ‘reasonable period of time’.
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33. Where a request is reviewed on either of the above grounds, the authority
is not obliged to review the refusal.6 At present these provisions confer
too much discretion on public authorities, which may potentially abuse
this to deny people their right of access to information. While a right of
appeal to the Commissioner does exist,7 it is likely that many applicants
whose application is refused will decide that is not worth pursuing the
matter further. There is therefore a need for further safeguards at the
initial application stage.

Time limits for application for review
34. We are concerned that applicants are subject to a 20-day time limit in

applying for a review.8 We consider that it is unfair to expect applicants to
adhere to the same strict time scales as public authorities, which should
be geared up to dealing with such requests. Yet while the Bill does not
impose penalties on public authorities which fail to comply with the time
limits, it provides that applicants lose their rights to appeal if they fail to do
so, subject to the discretion of the authority.9

35. This is unfair on individual applicants, who may take some time to realise
that they have grounds for a review, and who must then negotiate the
review procedure, within 20 working days of the refusal. While much will
depend on how far individual authorities assist applicants in requesting a
review in terms of their section 15 duty to provide advice and assistance,
we consider that there should be a more generous time limit here.

‘Class’ exemptions
36. There is no place for class-based exemptions in a truly open freedom of

information regime. All class exemptions should be replaced by a
presumption that every application will be considered on its own merits,
with appropriate harm and public interest tests applied.

Ministerial certificates
37. We have some reservations as to the provision for a ministerial veto of

the Commissioner’s decision in certain circumstances. While we
recognise that the powers of veto in the Bill are considerably less than
those afforded to UK Ministers under the UK Act, we are concerned that
the veto should exist at all.

38. The five exemptions in relation to which the veto can be exercised are all
class exemptions. Such information can only be disclosed on public
interest grounds, and even then may be subject to veto. This is not in the
interests of openness.

                    

6 Section 21(8)
7 Section 47
8 Section 20(5)
9 Section 20(6)
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39. Where a ministerial veto is exercised, this fact should be made public,
and a copy of the certificate should be lodged with the Information
Commissioner. Certificates should be held in a public register.

Codes of practice
40. These codes will be central to the effectiveness of the FOI regime, and

we would recommend that the draft codes should be subject to public
consultation. However, we are concerned that public authorities are not
required to comply with the codes. The codes will merely provide
guidance on the practice which is, in the opinion of Ministers, desirable
for authorities to follow.

41. We are concerned that some authorities may simply choose not to follow
the codes, which would lead to a lack of uniformity among authorities.
This would be against the interests of applicants, who should be able to
expect procedures to be uniformly accessible and user-friendly.

42. Section 15(2) provides that an authority which conforms with the section
60 code of practice is deemed to comply with its duty to provide advice
and assistance to applicants. However, this does not go far enough.
Public authorities should be explicitly required to comply with the codes,
to ensure that applicants have true, uniform access to information,
whichever public authority holds the information they seek.

Sanctions for non-compliance
43. We are concerned that the Bill does not provide for sufficient sanctions

against public authorities which persistently fail to comply with their duties
under the Act.  While the Information Commissioner will have powers to
take individual authorities to court, these can only be exercised in respect
of a failure to comply with an information or enforcement notice issued by
the Commissioner.10

44. The Commissioner can issue an enforcement notice requiring an
authority to take certain steps where that authority has failed to comply
with a provision of Part 1 of the Act.11  Where this failure relates to
compliance with a specific individual request for information, the position
is fairly straightforward.

45. What is less clear, however, is how this provision would operate in
practice where an authority has persistently failed to comply with its
duties under Part 1.  It is not immediately apparent, for example, how the
Commissioner would be made aware of the issue, or how the terms of
the enforcement notice would be framed.

                    

10 Section 53
11 Section 51(1)
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46. While the Commissioner also has the power to make a recommendation
to an authority on good practice in relation to its functions under the Act,12

these are only recommendations, and cannot be enforced. We are
concerned that, in practice, the enforcement provisions in the Bill may not
be sufficient to deal adequately with public authorities which consistently
evade their duties under the Act.

Sarah O’Neill
Scottish Consumer Council
09.11.01

                    

12 Section 44
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Glasgow City Council – Submission for the Freedom of Information Bill (09.11.01)

SUMMARY

Glasgow City Council welcomes the introduction of Freedom of Information Legislation into
the Scottish Parliament. However, the City Council wishes to express a number of
misgivings about the detailed content of the legislation:-

� The City Council raised a large number of issues in response to the Scottish
Executive’s consultation draft Bill.  However, none of these points has been taken
on board, nor have many of the points raised in the responses submitted to the
Executive1.  The Policy Memorandum accompanying the Bill as introduced fails to
justify this inaction.  This makes a mockery of the concept of the pre-legislative
scrutiny.

� If enacted in its current form, the Bill would require less openness of other public
authorities than that required of local councils operating under the statutory
regimes.

� The range of bodies to be included remains inadequate, particularly the continued
exclusion of Registered Social Landlords.

� The resource implications of the legislation are inadequately addressed.  The City
Council reasonably estimates that implementation of FOI could cost the Council up
to £250,000 per annum, not counting up-front costs.

� The large number of exemptions available only to the Scottish Executive is
unjustifiable.  This approach breaches the concept of parity of treatment for central
and local government advocated by the McIntosh Commission and enshrined in the
Partnership Framework, the written protocol between the Scottish Executive and
Local Government agreed in May 2001.

The City Council’s full evidence follows:-

                                                
1  Freedom of Information : Consultation on Draft Legislation, Summary of Responses, October 2001.
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1. A Commitment to Openness

1.1. Glasgow City Council previously responded to the Scottish Executive’s consultation
document “An Open Scotland” and to the consultation draft Freedom of Information
Bill.  The majority of the comments made in those responses remain valid following
the introduction of the Bill, and are repeated here.

1.2. The City Council welcomes the commitment in the commentary accompanying the
Freedom of Information (FOI) Bill.  Openness is a key means of increasing public
accountability, strengthening democracy and driving up service standards.  The
City Council has demonstrated its commitment to these principles through its Key
Objectives, its ongoing modernisation programme, and its Best Value Regime.

1.3. In addition, the City Council has been subject to an access to information regime
through the Local Government (Access to Information) Act 1985.  The Council
would argue that this Act, coupled with the Data Protection Act 1998 (and
previously the Access to Personal Files Act 1987), the Access to School Pupil
Records Regulations 1990 and the Environmental Information Regulations 1992,
has ensured that local authorities have been submitted to a greater regime of
openness than central government and Non-Departmental Public Bodies (NDPBs).

1.4. Consequently, it is disappointing to note that very few of the City Council’s
observations and concerns have been taken on board. More generally it appears
that almost none of the 209 responses to the draft Bill have been taken on board.
If pre-legislative scrutiny is to have any purpose or legitimacy, it should be
incumbent on the Executive to justify such inaction more robustly than the Policy
Memorandum does. The City Council expects that information on the practice and
operation of the Local Government (Access to Information) Act 1985 would have
informed the development of the current proposals.  The Council reiterates its
earlier suggestion that the 1985 Act be taken as a model to develop, particularly
since the Code of Practice on Access to Scottish Executive Information, which
forms the basis of these proposals, is still relatively untried and untested.

1.5. While welcoming the legislative commitment to openness made in the Policy
Memorandum accompanying the Bill, the City Council expresses disappointment at
the detailed content of the Bill itself.  The City Council is of the opinion that the Bill
contains a number of serious flaws and omissions.  Ultimately, it remains the view
of the City Council that nothing in the Bill would reverse a culture of secrecy which
may exist in other parts of the public sector.  In particular, the Bill in its current form
would have a minimal impact on the Scottish Executive’s methods of working.  If
enacted in its current form, the Bill would still require less openness of other public
authorities than that which prevails in local authorities operating under the current
statutory regimes.
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1.6. The City Council would propose radical redrafting of the Bill so as to impose far
higher standards of openness than are currently proposed.  In particular, the
Council is of the view that there should be a positive duty imposed on public
authorities to conduct their affairs in as open a manner as possible.  Such a
provision would go far beyond the possible “purpose clause” previously canvassed,
and remove the need for such a clause.

2. Scope of the Regime

2.1. Glasgow City Council welcomes and supports the principle that the provisions for
access to information will govern all Scottish public authorities.  However, the
indicative list provided in Schedule 1 to the Bill contains what the Council regards
as some serious omissions.  Key organisations such as local economic
development companies (e.g. Scottish Enterprise Glasgow), housing associations
and the proposed new category of registered social landlords, should be included
in the principle list found in Schedule 1 to the Bill.  The Council would reiterate in
particular its belief that there is no justification for the continued omission of
Registered Social Landlords from Schedule 1.

2.2. The Council also feels that the provisions for including other bodies by means of an
order under Section 5 should be more rigorous.  Public authorities listed in the
schedule should have to provide a list of persons exercising functions on their
behalf to the Commissioner, and the Commissioner then make recommendations
to the Ministers on inclusion in a Section 5 order.

2.3. So far as private organisations carrying out public functions are concerned, the City
Council strongly feels that (so far as public functions are concerned) these should
automatically fall within the scope of the Act.  The guiding principal should be that
“openness is the price of doing business with the public sector”.

3. Right of Access to Information

3.1. The Council believes that it is important that there is consistency in the time limits
set for responses to requests for personal information under existing and proposed
legislation.  At present they differ.  The proposed response time under FOI is 20
working days whilst the Data Protection Act allows 40 days for a response.  It is our
understanding that no change to this time limit is proposed under the Data
Protection Act.  This would create difficulties in the public’s understanding and the
authorities’ application of the legislation.  The Council requests that the Parliament
reconsider this issue to ensure a consistent approach.

3.2. In the Council’s experience there are difficulties in complying consistently with
requests for access to personal information within 20 working days, particularly
when the response requires contacting third parties for information. In many
instances these organisations or individuals may not be covered by similar access
regulations.   As a result the Council is concerned that the application of such a
time limit may result in unjustified criticism of public authorities, and bring the
provision of the legislation into disrepute.  This is particularly so given that the Bill
makes no provision for flexibility or extension of the time limits.
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3.3. The Bill proposes that the Scottish FOI legislation will "apply also to information
relating to the services provided by contractors working for Scottish public
authorities". The Council seeks clarification on the application of these proposals,
in particular, what degree of responsibility for providing access to information is to
lie with the local authority and provider organisations respectively.  It reiterates the
comments made at 2.3 above and would propose a legislative prohibition on the
use of commercial confidentiality in such outsourcing situations.

4. A duty to Publish Information

4.1. Glasgow City Council is required at present to make a range of information publicly
available including statutory plans and performance information.  Through its
commitment to modernisation and best value, it is proactively informing and
consulting stakeholders through the Citizens’ Panel, the Budget and Service
Planning Process, its programme of Service Reviews and the development of
Public Performance Reporting.  The Council believes its proactive approach,
founded on the specific needs of stakeholders, provides a positive opportunity for
public participation and accountability

4.2. Given Glasgow City Council’s activities in this area, it welcomes the extension of
these principles to other public authorities including the NHS, Police and NDPBs.
The duty to publish information should provide an important means to ensure
consistency and equity across the public sector in engaging with stakeholders and
ensuring relevant information is made available

4.3. However, the City Council feels that the duty to publish information is insufficiently
clear and leaves too much to be clarified in the model publication schemes and the
Commissioner’s approach to approving publication schemes.  The Council feels
the duty should be more clearly defined and a wider category of information be
included in the indicative list found in Clause 23(3).  Indeed, a true commitment to
open government would involve a positive duty on all public authorities to publish
all information which they hold unless such publication would harm someone’s
interests.  However, we also recognise the resource implications of such an
approach and accept that it may take some time to become an achievable goal.

4.4. The City Council does, however, criticise the formulation by which facts or analyses
which have been the basis for important decisions must be published.  Under the
Local Government (Access to Information) Act 1985, reports which will form the
decisions of local authorities must be published and made available for inspection
ahead of the decision being taken (unless the report falls into one of the narrowly-
defined exceptions).  The Council’s experience is that such advance publication
significantly enhances the quality of decision making and gives stakeholders the
opportunity to make informed representations to the decision-makers ahead of the
decision being taken.  Insofar as the Bill exempts virtually all information until a
decision has been taken, the City Council regards it as significantly flawed.  Both
factual background information, and the analysis applied to it, should be available
for public scrutiny in advance of it being acted on.  The distinction between fact and
analysis is artificial.  Rather than exempting both (as Westminster has done), the
Parliament should include both fact and analysis within the scope of the Bill.



Freedom of Information – FOI 19

5. Costs and Charging

5.1. The Council is concerned that local authorities in particular will face challenges in
meeting the demands of any organisational or procedural changes proposed as a
result of FOI legislation without additional resources.  FOI is only one of a number
of legislative pressures which will have an impact on local authorities, others
include the Human Rights Act 1998 and the Data Protection Act 1998.  The Council
notes that the Executive’s estimate of the total cost of implementing the FOI regime
remains £2.5m to £4.8m, and that the Justice Minister has confirmed that no new
funds will be provided to meet this.

5.2. The Council is disappointed that no attempt has been made to apportion costs
between different parts of the public sector.  The Council expects that proper
implementation of FOI will require significant investment in records management
and archiving procedures.  The Executive’s estimates appear only to cover
recurring annual costs, and take no account of this up-front expenditure.

5.3. On the basis that the City Council covers approximately one-tenth of Scotland’s
population, and that it exercises approximately half of the public functions
exercised by authorities covered by the Bill, it is not unreasonable to expect
internal annual costs to reach £250,000.  Again, this is in addition to the
unquantified up-front costs.  The City Council calls on the Parliament to ensure that
adequate additional resources are made available to meet these costs.  To do
otherwise is to accept that implementation of FOI can be achieved only at the
expense of service cutbacks in other areas.

5.4. The City Council disagrees with the proposed charging mechanism.  It would be
preferable for public authorities to be able to levy a flat rate charge of perhaps ten
pounds for all requests (as is the case under the Data Protection Act) so as to
discourage frivolous requests.  Authorities could waive this in appropriate cases.
Having public authorities absorb the first £100 of any request is likely to generate a
large volume of small requests.  At the other end of the scale, a maximum fee of
£400 would be very discouraging even for genuine applicants.

5.5. The Council feels that if fees of this high level are to remain, there is a strong case
for providing public assistance to applicants.  For example, on receipt of a fee
notice an applicant could request the Commissioner to pay the fee if satisfied that
there is sufficient public interest in the publication of the information, and that it
would be unreasonable to expect the applicant to meet the costs personally.  This
would empower citizens while at the same time avoiding subsidising commercial
concerns making FOI applications for commercial reasons.  While the Council
notes that the specific charging mechanism will be contained in Regulations, it
would be appropriate to confer the power on the Commissioner to meet the costs
of deserving FOI applications in the parent legislation, for the avoidance of doubt.

6. Tests for Disclosure of Information

6.1. The City Council welcomes the proposal to make the test for non-disclosure one of
“substantial prejudice” to the interest in question.  However, it has a number of
concerns regarding the scope of the proposed exemptions.
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6.2. in particular, the City Council is concerned at the number of exemptions concerning
the Scottish Administration.  Exemptions which apply more generally (e.g. the
exemptions in Section 31 covering the provision of advice and the free and frank
exchange of views) would appear to cover all the exemptions applying specifically
to the Executive.  This is particularly so since information provided in confidence to
the Executive by the UK Government does not even fall within the scope of the Bill
at all (although it is recognised that this is due to the limitations of this Parliament’s
legislative competence).  This differential approach appears to be at variance with
the recommendations of the McIntosh Commission on parity of treatment for
central and local government now enshrined in the Partnership Framework agreed
between the Executive and Local Government in May 2001.

6.3. The Council also queries the inclusion of absolute exemptions at all.  Absolute
exemptions remove the issue of satisfying the harm test from the decision on
whether to disclose information or not.  But if disclosure would not harm anyone’s
interests, then there seems to be no reason not to disclose the information and
therefore no reason not to confer a right of access to it.

7. Proposals for Appeals and Complaints

7.1. The City Council notes the proposals for the appointment of an independent
Scottish Information Commissioner and an appeals process. The Council suggests
there are number of routes for pursuing complaints and appeals which may lead to
confusion.   Complaints could be pursued simultaneously under the Data
Protection Act 1998, the Scottish FOI legislation, the local authority complaints
procedures or the Local Government Commissioner (Ombudsman), and the
Scottish Commission for the Regulation of Care which will have responsibility for
the investigation of complaints in connection with certain Social Work functions. It
considers it important that the Parliament ensures that the various related
processes for complaints and for access to information are consistent and do not
result in confusion

7.2. The City Council welcomes the proposal to have the Commissioner appointed by
Parliament rather than the Executive.  However, it questions the ability of the
Scottish Ministers to veto a decision of the Commissioner.  Given the number of
exemptions available to the executive, and the exclusion of confidential UK
Government information from the scope of the Bill, this provision appears
completely unnecessary.  It is also contrary to the entire spirit of the Bill.

7.3. The City Council also questions the exclusion of the Lord Advocate and
procurators-fiscal from the Commissioner’s jurisdiction.  Operational matters such
as investigation of crime are separately exempt under the Bill, so this provision
again appears unnecessary.

7.4. The Bill fails to mention any details concerning appeal against decisions of the
Commissioner.  There is no mention of the timescales for such an appeal, or of the
powers of the court.  The City Council would suggest that the court be able to
substitute its own decision for that of the Commissioner, at the very least in relation
to appeals concerning information held by the Scottish Parliament.

7.5. While the City Council is wholly committed to the use of gender-neutral
designations, the use of the term “officer” in several places in the Bill is confusing.
“Commissioner” should be used throughout.
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8. Changing the Culture

8.1 Glasgow City Council welcomes the introduction of FOI legislation into the
Parliament.  In particular it reiterates its belief that the commitment to providing
detailed guidance, training and an inter agency working group is paramount to
ensuring a consistent approach across all public authorities.  Raising public
awareness  is another aspect of this, and the City Council  believes that the
Commissioner should be given an explicit role in providing advocacy and advice to
Stakeholders on what the legislation means and how best to utilise it.

8.2 The City Council would maintain, however, that the Bill as it stands will fail to
achieve the stated policy objective of creating a more open culture in the public
sector.  The Council calls on the Parliament to remove the anomalous and
restrictive parts of the Bill and introduce alternative provisions which will genuinely
promote a culture of openness.

James Andrews
Glasgow City Council
09.11.01
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 The National Archives of Scotland – Submission for the Freedom of
Information Bill (08.11.01)

FREEDOM OF INFORMATION BILL

Thank you for your invitation to comment on the main policy objectives of the
Freedom of Information (Scotland) Bill and in particular its application to historical
records.

I confirm that I am content with the Bill’s approach to historical records, which
broadly reflects the views of the National Archives of Scotland.  I particularly
welcome the inclusion of Section 25(2)(b)(ii) which allows records held and made
publicly available by the Keeper of the Records of Scotland to be considered exempt
from the full FOI procedure.  This, which represents a change from the consultation
draft, follows detailed discussion between NAS and officials of the Scottish
Executive.  I further welcome the role proposed for the Keeper of the Records of
Scotland and the Scottish Records Advisory Council.  These provisions will, I think,
help to raise awareness about the need for improved record keeping in the public
sector.  The success of the freedom of information regime will depend to a large
extent on the quality of information that has been recorded and without good record
keeping there cannot be good freedom of information.

George P MacKenzie
Keeper of the Records of Scotland
08.11.01

George P MacKenzie
Keeper of the Records of Scotland
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Angus Council – Submission for the Freedom of Information Bill (09.11.01)

1. The Council welcomes the intention that the Freedom of Information Bill
would apply to all Scottish public authorities.  A number of these bodies do
not currently operate with the openness which is now seen in local
government and there is enormous advantage to be gained from bringing all
Scottish public authorities under one Freedom of Information regime.  In
principle therefore, and subject to the comments set out below, the draft Bill is
welcomed by Angus Council.

2. The Council has, however, concerns regarding the cost to public authorities of
the proposed new regime.  The section on costs in the consultation document
does not appear to give sufficient regard to the initial costs to public
authorities in setting up systems to ensure compliance with the regime.  This
is largely dismissed in the consultation paper by the statement that “many
Scottish public authorities already handle requests for information, whether or
not under a formal regime, and will have existing structures in place able to
support the provision of information under the Freedom of Information
legislation”.

While it is certainly the case that local authorities have in place procedures in
accordance with their statutory obligations to be in a position to respond to
requests for information, the fact that the proposed new legislation would be
fully retrospective, with access rights covering information of any age held by
Scottish public authorities, will mean considerable preparatory work being
done in ensuring that all archived material can be easily accessed on request.
There will also be considerable cost and practical implications relating to the
need to store such information.  In many cases such information may be
stored at a location remote from the public authority’s main office and
difficulties may be encountered in accessing it.  It may be necessary for
authorities to appoint a Records Officer to ensure proper procedures are in
place, and the actual storage accommodation will require to be physically
suitable for ensuring the long-term protection of records. It is essential that
the Scottish Executive does not underestimate costs of introducing this
regime and ensures that public authorities are adequately funded to enable
them to comply with it.

3. With regard to the issues of charging, the Council accepts the intention of the
Scottish Executive that fees for supplying information under the Act should
not be required to provide for full cost recovery.  The Council would, however,
reiterate its view that there should be a mandatory flat rate fee of £10 for
information costing less than £100 to provide; with discretionary powers to
charge applicants full marginal costs between £100 and a maximum level set
out in regulations.  Although the concept of  “full marginal costs” is
understood, it would be helpful, for the sake of clarity, for the definition to be
set out in the regulations.

4. The Council would reiterate its concerns at the strictness of the test for a
content based exemption that information could be withheld from disclosure
only where such disclosure would cause substantial prejudice to the protected
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interest.  It is considered that “substantial prejudice” is too stringent a test -
particularly as it is understood that the test in the English legislation is likely to
be simply “prejudice”.  Public authorities deal with a great number of
individuals, authorities and organisations who might very well have difficulty in
their affairs being disclosed to the public although falling short of being
“substantially prejudice” by it.  The difficulties in interpreting the term should
not be underestimated and the Council would strongly urge the Scottish
Executive to reconsider their position in this matter.

5. With regard to the class based exemptions on “formulation of Scottish
Administration policy etc” and “prejudice to effective conduct of public affairs”
the Council is extremely disappointed to note that these exemptions cover
only Scottish Ministers.  The formulation of policy, the provision or the request
for provision of advice from legal advisers, the free and frank provision of
advice or exchange of views for the purposes of deliberations are all matters
which pertain to local authorities equally as much as to Scottish Ministers.  It
is considered entirely inappropriate that such matters when being dealt with
by Scottish Ministers should be covered by a class based exemption while
local authorities and other public bodies are not.  Again the Council would
urge the Scottish Executive to reconsider their position in this matter.

6. Local authorities are of course already required to comply with a number of
statutory provisions in relation to the provision of information.  In addition to
the provisions on Access to Information contained in the Local Government
(Scotland) Act 1973 and the requirements relating to environmental
information, local authorities are also required to comply with the Data
Protection regime and other requirements relating to personal information.
These different pieces of legislation have different periods of time for which
information is required to be held; different timescales for responding to
requests for information; and different charging regimes.  For example under
the Data Protection Act 1998 a public authority has forty days to provide
information, as opposed to the twenty working days proposed in the Freedom
of Information Bill.  Given the possibility for confusion, not only within public
authorities but particularly for members of the public seeking to exercise their
rights to access information, it is suggested that the Scottish Information
Commissioner, when appointed, should carry out a general review and
codification of all legislation relating to access to information.

A B Watson
Chief Executive
Angus Council
09.11.01
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Central Scotland Fire Board – Submission for the Freedom of Information
Bill (09.11.01)

1. PART 1, SECTION 3 - SCOTTISH PUBLIC AUTHORITIES

Section 3 (1)(a)(i) introduces Schedule 1 which defines Scottish Public
Authorities.

Although Her Majesty’s Inspector of Fire Services for Scotland is
mentioned in Schedule 1, Part 2, there is no other mention of Fire Boards
or Fire Service/Brigades. It is assumed that Central Scotland Fire Board
falls within the definition of Schedule 1, Part 3, Section 22.   This should,
however, be clarified in the terms of the Bill.

2. PART 1, SECTION 8 - REQUESTING INFORMATION

This section makes no mention of a reason for a request.  The
requirement for giving a reason would help in determining whether the
request was legitimate, in the public interest or indeed “vexatious”.

The Bill makes no reference as to where a request should be addressed,
i.e. a specific Office Holder (e.g. Chief Executive or Clerk to the Board).
This could result in delay in complying with a request.  In the case of the
Fire Board or Brigade it may also be possible that a request could be
addressed to an establishment occupied by Retained or Volunteer
members, with the possibility of the request not being redirected and
answered within the stipulated time.

3. PART 1, SECTION 9 - FEES

It is noted that a fee is to be determined by the authority in accordance
with regulations made by Scottish Ministers.  It is important that any
regulations made by Scottish Ministers to set the level of fee recognises
the actual resource and expense incurred by the authority in dealing with a
request.

4. RESOURCE IMPLICATIONS - SECTIONS 8 AND 9

The Brigade has designated a Data Protection Officer as required under
the provisions of the 1998 Act.   It may be that an Information Officer is
now required.  This will have obvious implications for the Brigade in
determining whether a member of staff should be dedicated solely to this
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task given the expected training requirements in terms of the legislation
and the associated specialisation connected with data protection,
statistics, record and information holding and research.  It would be
beneficial to have one person responsible for such duties to ensure that
repeat or “vexatious” requests are identified.  However, it is recognised
that requests for review, as outlined in Sections 20 and 21, may require
another person to consider these in the interests of natural justice.  These
workloads, as yet not quantified, may result in a requirement for an
increase in the Brigade’s establishment.

5. PART 1, SECTION 10 - TIME FOR COMPLIANCE

Sub-section (3) of section 10 does not take into account time taken for
clearance of a cheque by a bank and there should be some recognition of
this built into the time schedule.

6. PART 1, SECTION 14 – VEXATIOUS OR REPEATED REQUESTS

It is important that the Code of Practice referred to in Section 60 provides
a clear definition of “vexatious” requests.

7. PART 1, SECTION 15 – DUTY TO PROVIDE ADVICE AND
ASSISTANCE

The Code of Practice issued under Section 60 is to give guidance to
Scottish public authorities as to the practice which it would be desirable for
authorities to follow.  There are however potential conflicts of interest in
this area when an authority receives a request for information.  For
instance, an employee or adviser maybe required to give advice and
assist the enquirer and, at the same time, advise and assist the Fire Board
or the Brigade.  This raises the question of whether a professional adviser
to the Board, such as a local authority solicitor, would be able to do this.
This area again may have resource implications for authorities.

8. PART 1, SECTIONS 19 TO 23

All of these Sections, although outlining general intended practice, will
require close scrutiny and interpretation with resultant effective working
practices which will satisfy the intentions of the Bill.  Again, considerable
resource implications are implicit.
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9. PART 2 - EXEMPT INFORMATION

This part of the Bill will again require close scrutiny and interpretation.  For example, the
disclosure of Fire Investigation reports, Fire Damage reports and other special reports could be a
potentially significant issue, particularly if an individual case or report requires careful, thorough
and specific research.

Elizabeth S Morton
Central Scotland Fire Board
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South Ayrshire Council – Submission for the Freedom of Information Bill
(09.11.01)

1. Introduction

1.1 South Ayrshire Council welcomes the Freedom of Information
(Scotland) Bill as introduced in the Scottish Parliament on 27
September 2001.  In promoting openness and transparency,
freedom of information will enhance the relationship between the
Council and its citizens by placing information and records at the
heart of governance and accountability.

2. General Comments

2.1 A statutory definition relating to ‘public records’ would have been
beneficial in providing clarity and guidance concerning the
implementation of the legislation and its relationship with the
Council’s responsibilities for records and information
management.  Similarly, a glossary would have been useful for
such terms as ‘records’, ‘archives’ and ‘information’.

2.2 South Ayrshire Council recognises that archives and records
management must be at the centre of the new regime to ensure
effective compliance, and in this regard welcomes the provisions
contained in Section 61 of the Bill concerning the Code of Practice
as to the keeping, management and destruction of records.
Moreover, the Council welcomes the role of the Keeper of the
Records of Scotland in developing the Code of Practice.
However, it is hoped that the draft Code of Practice will be
available as soon as possible, and that a consultative draft for
peer revision will be widely circulated among archivists and
professional bodies.

2.3 The Council welcomes the statutory involvement of the Keeper of
the Records of Scotland in defining and promoting Freedom of
Information.  There should also be, however, a related
consultative and advisory role for the Scottish Records Advisory
Council, especially with regard to Section 61 (5) b, at Section 43
(6), and at Section 44 (3) of the Bill.

2.4 The Council welcomes Section 60 of the Bill that relates to the
issuing of a Code of  Practice concerning the provision of
guidance on how public authorities should discharge their duties in
complying with the Bill.  It is hoped that a draft Code of Practice
will be available as soon as possible for consultation purposes.

2.5 With regard to information requests, it would have been useful if
the time for compliance was set at 40 days in line with the Data
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Protection Act 1998 as per subject access requests.  A uniform
approach to accessing information would provide consistency and
clarity for members of the public.

2.6 Under Section 25 (2)(b)(ii) and ‘information otherwise accessible’
the Keeper and the National Archives of Scotland are exempt
from the provisions of freedom of information in that the records
under their custody can be made available for inspection. It seems
illogical, therefore, that local authority archives with a properly
equipped search room and an accessible archive do not appear to
enjoy the same exemption from the provisions of the Bill.

2.7 While recognising that Freedom of Information legislation will
ultimately provide access to information of any age held by the
Council, it would perhaps be appropriate to consider the right of
public access being available initially to current information and
documentation produced during the period of six years prior to the
request for access.

2.8 The legislation will give a right of access to information held by the
Council in recorded form.  However, it should be noted that official
records created by public bodies can come into private hands and,
conversely, records created by private sector bodies can come
into local authority custody.  Many private collections, therefore,
might be regarded as ‘entrusted’ to the custodianship of the
Council by deposit agreements which do not necessarily infer that
depositors would be in favour of largely unfettered rights of
access.  As a consequence, there is a real concern as to the fate
of current holdings and future acquisitions.  Clarification
concerning the position of local authority archives would have
been useful in this context. While Section 22 of the Bill deals with
special provisions relating to records transferred to the Keeper
and the National Archives of Scotland there is no mention of other
Scottish archives.

3. Conclusion

3.1 To ensure compliance with the legislation, South Ayrshire Council
is currently expanding and developing its archive and records
management service to prepare for implementation.  In this
regard, considerable emphasis is being placed upon corporate
policies and systematic procedures for records and information
management development, including systems for the registration
and tracking of documents, appraisal procedures, record retention
scheduling, records surveys, register of records destroyed and
secure storage.
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J Graham Peterkin
Director of Development, Safety & Regulation
South Ayrshire Council
09.11.01
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Scottish Legal Services Ombudsman – Submission for the Freedom of
Information Bill (09.11.01)

I welcome the Bill, and the commitment to openness. I have long supported a
policy of open access to information.

My experience of trying to operate an open policy in the Ombudsman’s office
leads me highlight the following  issues.

1. There is considerable confusion about the difference between documents
and information.  Steps need to be taken, either in the Bill, or as part of a
public information campaign after the Bill is enacted, to explain that the right
of access is to information, not necessarily to copy documents.

2. In my experience, there is also confusion in understanding between access
to information and the Data Protection Act.  People who have asked for
information from my office find it difficult to understand that copy documents
cannot be disclosed if release may be a breach of the Data Protection Act.
Explanation about the Freedom of  Information principles could usefully
address this issue.

3. The requirement that a request must be in writing is a sensible one, but
there do need to be safeguards to make sure that people who have difficulty
writing are not disadvantaged.  There is a legal requirement that complaints
to the Ombudsman must be in writing.  If someone, for whatever reason,
finds it hard to do that, then I make a note of their oral complaint, prepare a
letter from themselves to the Ombudsman, ask them to check that it sets out
their complaint properly, and if so to sign and return it.

4. I support the need for safeguards to prevent either abuse of the system or
vexatious repeat requests.  My own experience is that even after having
supplied a complete original file or copy file, I still receive repeat requests for
the same information. It would be helpful to have a clear protocol and
standards to judge when fair access had become unfair demand. In this
regard, I welcome the role of the Information Commissioner, who will be able
to promote common standards across a very wide range of organisations.

5. Having experienced a surge of requests for information as a consequence of
the Justice Committee’s Inquiry into the regulation of the legal professions, I
note that there can be significant resource implications, especially for small
organisations which are not able to re-deploy staff even on a temporary
basis.  The demand for access to information is often driven by outside
influences and events that are not always easy to predict. Public bodies do
need to be supported by adequate resourcing.

6. I am pleased to see that a request for information can be made to other than
the public body’s main office. This provision recognises that members of the
public would naturally contact the office they knew.

7. I note that a public body can class information as exempt if it is the intention
to publish the information within 12 weeks. There should, in my view, be a



requirement for the public body to reclassify and provide to the applicant the
information as requested if it has not been published within 12 weeks.

8. I support tight deadlines for the review of a decision.  My experience is that
complainants know quite quickly if they are not satisfied with the way their
complaint (request for information) has been dealt with, and a longer period
in which to take further action can be counterproductive.  A three month
period, would, in my view, be adequate.

Linda M Costelloe Baker
Scottish Legal Services Ombudsman
09.11.01
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COSLA – Submission for the Freedom of Information Bill (09.11.01)

1. General Comments.

The Convention of Scottish Local Authorities (COSLA) has been a long time supporter of
Freedom of Information legislation and is committed to greater levels of openness,
accessibility and accountability in Government.   In view of these long standing
commitments, COSLA broadly supports the proposals in the draft Freedom of Information
(Scotland) Bill.  COSLA feels that the Bill is an important plank in the Executive’s
programme to modernise government and produce a more open democracy.

The proposed legislation is to be welcomed because it:-

•  Develops the relationship between government bodies and the citizen
•  Gives the provision of information its rightful role in terms of governance and

accountability.
•  Establishes the role of a Scottish Information Commissioner with strong powers.

COSLA welcomes the establishment of an Implementation Working Group and feels that
the exchange of views between the Scottish Executive, local government and other public
bodies will provide a useful forum to discuss ways in which Freedom of Information
legislation can successfully implemented in Scotland.

While generally supporting the Bill, COSLA does have some comments to make about
the details contained in it.

2. Time Limits in Handling Requests

COSLA is concerned that the time limit of 20 working days may be quite a tight one for
complex requests or where old information is being sought.  COSLA notes that the Data
Protection Act 1998 has time limits of 40 working days and would ask the Scottish
Executive to review the practicalities of working to a 20 working day deadline. This is
particularly necessary given that requests will be received by public authorities in a
number of forms and guises. Requests do not require to specify that they are requests
under the Act nor do they require to be addressed to any particular person within the
organisation. Requests may also often be addressed to third parties exercising certain
functions on behalf of public authorities which may give rise to obvious difficulties in
meeting the timescales.

It is local government’s wish that this legislation can be implemented smoothly to meet
public expectations. A compromise solution might therefore be to specify 40 days on the
face of the Bill with reserve power to ministers to amend this period by way of Regulations
when it is felt that public bodies are better prepared to meet tighter timescales.

Public authorities will, of course, have to maintain parallel mechanisms dealing with data
protection access requests and requests under the Freedom of Information Act.  There
could be a lack of clarity between the two schemes in public minds and differing
timescales for responses from the schemes could increase confusion.



3. Duty to Publish Information

COSLA strongly supports this part of the draft Bill but would wish to point out that local
authorities already publish a great deal of information.   It is important that discussions
take place between COSLA, the Scottish Executive and the Scottish Information
Commissioner (when appointed) to ensure that there is not a duplication of effort in this
respect.

An example of such duplication can be seen by an examination of local authority
compliance within the Public Performance Reporting framework and the publication of
information by local government within the framework.   Such frameworks require the
approval of the Scottish Executive as part of the agreed regime to improve the
effectiveness and accountability of local authorities in terms of performance management.
It is hoped that publication requirements can be agreed that meet the requirements of
performance management and freedom of information without an unnecessary
duplication of effort.

4. Institutional Coverage and Exempt Information.

The range of exemptions available to the Scottish Executive are considerably broader
than those open to other public bodies.  In particular, the Scottish Executive enjoys
exemptions for decision making and for policy advice while local government has no such
exemption.  This is an anomalous situation and COSLA believes that local government
should be treated in the same way as central government.  COSLA would wish to remind
the Executive of the findings of the McIntosh Commission which stated that there should
be parity of esteem between the Scottish Executive and local government.  Both spheres
of government are democratically elected and should enjoy a similar range of exemptions
in terms of policy formulation.

5. Fees

The charging of fees is a complex issue.   It is important that fees should not be used in a
way that deters individuals from seeking information.   On the other hand, public bodies
will incur extra costs and a sound charging policy will help defray some of the costs
associated with complex applications for information and will help to deter vexatious
requests.

The charging policy does not differentiate between members of the public seeking
information and the provision of information to commercial organisations.  COSLA would
ask that further thought be given to identifying a scheme for charging that does not
adversely affect the individual applicant but requires commercial applicants to meet the
costs reasonably incurred by local authorities in locating and issuing the requested
information.  The public purse should not pay the costs of implementing the FOI regime to
the benefit of commercial operators.

COSLA would wish for clarification about the way in which the FOI charging policy would
affect current practice amongst member councils.   For instance, councils will charge less
than £100 for enquiries relating to the purchase of properties, building plans etc.

COSLA would argue that there needs to be much more thought given to the charging
policy and that discussions about this and the detail of any regulations for charging
between COSLA and the Scottish Executive should commence as a matter of urgency.

6. Internal Review



The draft Bill deals with reviews by public authorities.  The Bill is rather sketchy on the
mechanism for the review.  Paragraph 6.13 of ‘Open Scotland’ suggested that this be
carried out by an officer of the authority. However in refusing requests it will often be the
case that the public interest test has been applied. What is or is not in the public interest
may be a matter of political judgement and thus the ultimate decision taken within the in
the authority itself should be left to elected members.  There are similar situations already
existing in local government with Access to Pupil Records, Access to Social Work Files,
and the Housing Benefit and Council Tax Review Boards.   These situations are often
referred to a Review Sub-Committee of Elected Members.  Clarification of the nature of
FOI Review process should be included in the Bill.

7. Codes of Practice

COSLA would like to emphasise the importance of the Codes of Practice and stress the
need for the active involvement of local government in their drafting.  It is important that
experts from local government are closely involved in the process so that many potential
problems can be addressed in the Codes.

8. Implementation by Stages.

COSLA welcomes the intention of the Scottish Executive to introduce Freedom of
Information legislation in stages.   This will give time for local government to prepare for
the legislation, review information storage systems and train staff.  COSLA would
welcome early discussions with the Executive to discuss the way in which the staged
implementation of FOI legislation would take place.

In light of the Executive’s wish to introduce the legislation in stages, COSLA would
suggest that the right of public access is initially available to current information and
documentation dating back up to six years. This will assist public authorities in the
administration of the new system and councils and other public bodies to manage a
system from a realistic point of view in terms of costs.

COSLA
09.11.01
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SEPA – Submission for the Freedom of Information Bill (09.11.01)

Thank you for the invitation to provide evidence to the Justice 1 Committee on
the Freedom of Information Bill.  SEPA responded to each public consultation as
the Bill was being drafted and many of the issues raised were addressed.  In
consequence SEPA is in broad agreement with the provisions of the Bill.  I have
addressed those issues that remain below.

Summary

•  In SEPA’s opinion the Freedom of Information Bill presents a reasonable
compromise between open access and the need to maintain
confidentiality in certain areas.

 

•  SEPA is concerned that discrepancies between the Freedom of
Information Bill and the Environmental Information Regulations 1992
(Statutory Instrument 1992 No 3240) will cause confusion and criticism.

 

•  SEPA would need the codes of practice to be produced before a detailed
impact assessment can be made, but can foresee the potential for
increased questioning of its decisions and the need for extra resource to
deal with this demand.

Policy Objectives

SEPA is an open organisation and supports the main policy objectives of the
Freedom of Information Bill.

Access to information is an important part of achieving public involvement in
environmental issues and crucial to the achievement of SEPA’s outcomes.
SEPA pro-actively disseminates information on its activities on the
environment through its website and through a range of publications.  SEPA
is required by statute to put certain information into the public domain relating
to regulated industries.

At the same time, SEPA holds some information which could not be divulged
without potentially damaging the public interest.  The amount of such
information is small.

In SEPA’s view the Freedom of Information Bill achieves a sensible balance
between public access and confidentiality.

Impact on SEPA

SEPA is in an unusual position in that access to environmental information is
exempt from the Freedom of information Bill.  Access to environmental
information is already provided by the Environmental Information Regulations.
However, these regulations are likely to be revised to conform with the



requirements of the Aarhus convention and the forthcoming EU Directive
which implements them.  The details of these revisions, and when they are
likely to come into force, are not known at present.

SEPA is concerned that these different regimes will require different
standards to be applied.  Such standards cover response times, exemptions
and charging.  Variation in standards would cause confusion with the public,
require SEPA to judge which regime applies and lead to public criticism and
concern about bureaucracy.

As a case in point, the Data Protection Act requires an organisation to
respond to a data request within 40 days, the Freedom of Information Bill
states 20 working days and the current Environmental Information Regulation
requires responses within two months.

There may also be the need to change the Environmental Information
Regulations after the Freedom of Information Act is implemented in order to
comply with a forthcoming EU Directive updating the environmental
information regulations to comply with the UNECE Aarhus convention.  This
could lead to further confusion, both in the minds of the public and the staff
who have to comply, and further increase staff training requirements.

It is SEPA’s view that the requirements of both regimes should be identical,
and should be implemented at the same time.  Wherever possible other
information access regimes should also have similar standards.

It is premature to be able to state with confidence what the impact of the
Freedom of Information Bill will be in detail because much depends on
various codes of practice which are not yet available.  Such codes include
provision of advice, transfer of requests to other bodies and records
management.

In SEPA’s view there may be increased questioning of its licensing decisions
and policies.  As a publicly accountable organisation we have no problem with
the concept of explaining or defending our decisions, but we can foresee
potential for the Act to generate a large workload, in effect an enquiry into
each decision, which SEPA would not have the resources to respond to.

M PATRICIA HENTON
SEPA
09.11.01
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British Computer Society (BCS) – Submission for the Freedom of
Information Bill (09.11.01)

As the chartered institution for information systems and technology
professionals, the British Computer Society (BCS) exists to provide service
and support to the IS / IT community including individual practitioners,
employers and the general public.

Formed in 1957, the society now operates under a Royal Charter granted in
1984. The charter requires the society, inter alia, to "promote the study
and practice of Computing and to advance knowledge therein for the benefit
of the public."

The BCS is also an Engineering Institution, fully licensed by the
Engineering Council to nominate Chartered and Incorporated Engineers and to
accredit university courses and training schemes.

BCS in Scotland is part of the BCS. BCS in Scotland was formed in 2000 to
promote British Computer Society in Scotland and to provide a focus for BCS
activity in Scotland.

We welcome the Bill, recognising how the march of technology has increased
capability and expectation in terms of dissemination of information.
Although the UK has been well behind many other legislatures in bringing in
such legislation, we applaud the Scottish Ministers for bringing it in
relatively early in the life of the Scottish Parliament.

We have limited our comments to those aspects relating to our professional
expertise, in terms of the extract from our charter quoted above. These
comments are largely a repeat of those submitted to the Scottish Executive
on the draft Bill. We do not feel that the Bill as introduced, or the
accompanying commentary, addresses these comments.

Detailed comments are as follows:

(S. refers to the section in the Bill as introduced)

Section 5 Further power to designate Scottish public authorities:
- S5 describes powers to designate Scottish public authorities by order; it
is not clear that it includes the power to remove from the list;
- in S5(2)(a), the phrase "appears to Scottish Ministers" should be replaced
with a more precise definition, or some more objective/neutral method of
assessing what are "functions of a public nature". It would be better to
have some mechanism to force Scottish Ministers to consider a particular
situation, e.g. by recommendation from the Scottish Information
Commissioner. In particular this would guard against future governments
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having rather different inclinations.
- S5(5) and S7(2): it should also require consultation with the Scottish
Information Commissioner.

Section 9 Fees:
- details of the regulations mentioned at S9(4) are not yet available, and
the Executive appears to be giving further consideration to its preferred
’Option 2’. We are concerned that with the mechanisms proposed for Option 2,
it may be too easy for authorities to load costs so that the ’full marginal
costs' always come out above the minimum level for charging (£100) and often
above the maximum of £500. There would be a cost incentive to ensure that
'full marginal costs' were always in excess of £100, and this could be
achieved by contracting out the work of locating and disclosing work to
search agents. Although this might be tempered by S12(3), which provides for
methods for calculating costs to be described in regulations, another way of
strengthening the Bill to ensure that costs are not loaded deliberately,
would be to extend the code of practice at S60(2) to require provision
relating to how costs are to be calculated.

Sections 23/24 Publication schemes:
- to improve transparency, consider whether authorities should also be
required to specify categories of information they do NOT intend to publish.

Section 38 Personal information:
- given that S38 uses the definition of 'personal data' as per the Data
Protection Act 1998, it looks like there will be NO exemption for personal
data pertaining to deceased persons (other than the specifically mentioned
cases of personal census and health records). We suggest that there should
be a time lapse of, say, 5 years after death before personal information can
be released under FoI legislation.

Section 44 Recommendations as to good practice:
- the Commissioner can issue a "practice recommendation" when a body is not
conforming with a code of practice, but there appears to be no method of
escalating to enforcement. We recommend that S51 should be extended to allow
an enforcement notice following failure to comply with a practice
recommendation as per S44.

Section 57 Historical records:
- S57(2) uses the term "file or assemblage", and says it will only become a
"historical record" 30 years after the last record is added. To avoid files
being deliberately kept open, there should be specific guidance in the code
of practice described in S61.

Section 60 Code of practice:
- the code of practice at S60(2) should be extended to include reference to
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triggers (whether passage of time or events) after which exemptions would
cease to apply. There are many possible categories, but one example would be
to allow commercial information to become available on termination of a
contract, or at a fixed time thereafter, say 2 years.

We shall of course be pleased to answer any immediate queries that may arise
from our comments, appear before the Committee as witnesses if required, or
indeed assist with any other issues within our competence. It is our
understanding that the Justice 1 Committee will be considering the Bill
during November and December, with a view to producing its Stage 1 Report in
early January. We shall follow the process with interest.

David Leslie
Chair, BCS in Scotland FoI sub-committee
09.11.01
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Scottish Environmental LINK – Submission for the Freedom of Information Bill
(09.11.01)

Introduction

Scottish Environment LINK is the liaison body for Scotland’s voluntary sector
environmental organisations.  LINK has a membership of 33 bodies, that are in turn
supported by around half a million people.

LINK member bodies are pleased to see legislation brought forward the aim of which
is to improve the access – and conditions of that access – by the public to
information about Scotland’s administration.  NGOs such as LINK member bodies,
welcome opportunities to work in partnership with Government but this is greatly
enhanced by access to official information.  Members welcome the proposals for a
new Scottish Information Commissioner whose independence and impartiality will be
crucial to the effective implementation of the legislation.

This submission seeks to address a number of areas in the legislation where views
or concerns are shared by a number of LINK member bodies (listed at the foot of this
letter).  This submission does not address all the sections of the Bill and does not
supersede detailed responses submitted by constituent organisations of LINK.

Key points

•  LINK bodies wish to flag up three particular concerns about the legislation, which
they believe run contrary to its aspirations, could represent a diminishment of the
existing rights of access, and appear contrary to the founding principles of the
Scottish Parliament.

•  Section 12 (2) Excessive cost of compliance – This section should be removed.
People may choose to take part in organised campaigns as a means of
expressing their point of view: this does not diminish the existence or value of
their opinion.  In the event that excessive costs are cited as a reason for
withholding information, the Commissioner should be responsible for deciding
whether such a reason is allowable. S/he may, for instance, be able to encourage
the relevant agency to provide the information in an easily accessible way (eg via
the internet) and inform requesters of this.

•  Section 29 Formulation of Scottish Administration policy etc – Section 28(1)
should be amended.  It runs against the spirit of the legislation and Scotland’s
aspiration to establish open government, which is accessible to the electorate.  It
also represents a diminishment of the conditions on access laid out in the ‘Code
of Practice to Scottish Executive Information’.

•  Section 39 Health, safety and the environment – LINK members would have liked
to see a Freedom of Information Bill strong enough to incorporate Environmental
Information.  The proposed exemption of Environment (and other) Information will
create a two-tier system and with it a number of dangers.
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•  Linked to this issue is Section 62, the Power to make provision relating to
environmental information – The reference to the Aarhus Convention is welcomed
and LINK bodies urge that this include Article 5 of the Convention.  Provisions on
the time-scales and in relation to the role of the Commissioner should also be
included, to address that any potential gap between the implementation and new
EIRs.

Additional points

•  Purpose clause – The Act should be prefaced with a statement of aspiration
emphasising the benefits of a transparent, accountable system of access to
information relating to Scotland’s administration.  This will be important to the
implementation and interpretation of the Act.  The point applies equally to other
new Scottish legislation where the approaches of New Zealand and other
countries make useful comparisons.

•  Section 5 Further power to designate Scottish public authorities – LINK bodies
would like to see a better definition in place to ensure that the list’s contents do
not lay it open to misuse and that there are no omissions from this.

•  Section 8 Requesting Information – The proposal under S8.1 is that only requests
received in writing will be deemed relevant to the Act.  As a point of principle LINK
bodies would not wish to see any weakening of the de facto status quo.  It is not
unreasonable to expect the relevant authorities to be able to establish internal
systems which standardise the writing down of telephone or in person requests.

•  Section 12 Excessive cost of compliance – S12 (1) sets a financial cost beyond
which level an authority would not be obliged to comply with a request.  LINK
bodies believe that information provision should not be obliged to comply with a
request.  LINK bodies believe that information provision should not be limited by
questions of cost.  Instead, they propose that where there are issues of
‘excessive cost’, the Commissioner should be responsible for deciding where the
responsibility for the payment lies, thereby safeguarding the principle of
availability of access to the information.

•  Section 20 Requirement for review of refusal – S20 (5) should be extended to 40
days in the case of the public.  It would not be appropriate to expect numbers of
the public to operate in the same time frame as those working  in the field.

•  Section 27 Information intended for future publication – We would recommend an
additional clause in this section to ensure that the information requested, will be
released as soon as the 12 week period ends, if for any reason the anticipated
publication (cited for the reason for exemption)  is delayed.

•  Section 33 Commercial interests and the economy – The issue of commercial
confidentiality should be clarified and delimited, so that the new legislation is
geared up  to taking proper account of the public interest.  The Irish FoI Act may
provide a useful basis for comparison.
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•  Charging – The signatories below would be in favour of requests costing less

than £100 to process being free, but are concerned that charges above that level
are too high and would risk turning the system into one which only the rich can
afford.

•  Sanctions – The Bill should incorporate penalties which will be applied to bodies
which repeatedly make it difficult to access information, or fail to comply with the
Act.  The Commissioner should be given powers to apply penalties where there is
repeated non compliance.  The Commissioner should be required as a minimum
to publish information relating to the number of complaints, adjudications, etc,
s/he has dealt with and the details of which public bodies were involved and were
found to be unreasonably denying access to information.

•  This Act will necessitate agreed standards and requirements in relation to record-
keeping by public authorities.  The production of a statutory code of practice on
Records Management applicable to all relevant public authorities operating in
relation to Scotland’s administration should be included in the legislation.

•  Resources for implementation – the Bill highlights the importance of adequately
resourcing public record keeping across Scotland.  There is already a recognised
need;  there is also a failure in current response times;  the new legislation is
likely to add significantly to demands for information.  Serious investment by the
Executive will be needed in systems, training and capacity across Scotland if the
aspirations of the legislation are to be achieved.

LINK member bodies raised each of these points during the consultation on the draft
legislation and, unfortunately, the Scottish Executive failed to take any of them on
board.  LINK bodies would now be pleased to develop any of the above points and is
keen to work with the Scottish Parliament on this landmark legislation.

Jessica Pepper
LINK Parliamentary Officer
09.11.01

This statement is supported by the following members of Scottish
Environment LINK

Association for the Protection of Rural Scotland
Badenoch and Strathspey Conservation Group
Cairngorms Campaign
Friends of the Earth Scotland
Marine Conservation Society
Mountaineering Council of Scotland
National Trust for Scotland
North East Mountain Trust
Ramblers Association Scotland
RSPB Scotland
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Saltire Society
Scottish Wildlife Trust
Scottish Countryside Rangers Association
Scottish Wild Land Group
Scottish Countryside Activities Council
Sustrans Scotland
Woodland Trust Scotland
WWF Scotland
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Disability Rights Commission – Submission for the Freedom of
Information Bill (09.11.01)

The Disability Rights Commission was established by statute as a Non
Departmental Public Body in 1999 and launched in April 2000. Our goal is a
‘society where disabled people can participate fully as equal citizens’. We are
thus committed to the effective delivery of disabled people’s rights across
Great Britain. The Disability Rights Commission Scotland Office aims to
ensure that Scottish issues are to the fore of the Commission’s work across
Britain, and that the establishment of the Scottish Parliament and the
opportunities it affords for the promotion of equal opportunities in Scotland, as
well as the distinct Scottish legal system, are fully taken into account.

The Disability Rights Commission has previously responded to the Scottish
Executive Consultation on the Draft Freedom of Information (Scotland) Bill
and welcomes the opportunity to submit evidence to the Justice Committee of
the Scottish Parliament.

The Disability Rights Commission welcomes the intentions behind the
Freedom of information Bill specifically:

� To establish a legal right of access to information held by a broad
range of Scottish public authorities

� To establish a fully independent Scottish Information Commissioner to
promote and enforce the Freedom of Information regime

Our comments are limited to specific issues affecting access to information for
disabled people along with issues about the encouragement and observance
of equal opportunities requirements within the Bill.

General entitlement and requests for information
The Disability Rights Commission warmly supports the general entitlement
behind the Bill that ‘a person who requests information from a Scottish public
authority which holds it is entitled to be given it by the authority.” To foster a
culture of openness and transparency across the public sector, access to
information must be provided in a clear, straightforward and equitable
manner. The Disability Rights Commission notes that unlike some FOI
regimes, the applicant need not cite the legislation nor stipulate that the
request should be considered an FOI request, for it to be dealt with by the
public authority. This uncluttered approach is to be welcomed. However, the
requirement in Section 8 that FOI requests must be in writing may cause
difficulties for some disabled people. Public authorities should be required to
accept requests for information by other means such as by telephone or in
person. This requirement to make reasonable adjustments will ensure
compliance and compatibility with Part lll of the Disability Discrimination Act
1995(DDA).
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Means of providing information
The Bill lists the means by which the information may be provided: a copy in
permanent form or in another form acceptable to the applicant, in the form of
a digest or summary or providing the opportunity to inspect a record
containing the information) (Section 11). Where an applicant expresses a
preference for the information held by an authority to be supplied in any of the
above means, the authority must supply it by the means requested unless it is
not reasonably practicable.

When deciding which means of provision is appropriate, cost can be taken
account. The key issue for the Disability Rights Commission in this regard is
that the cost of providing the information in an alternative format, for example
large print or on disk, which may be required by the DDA, must be excluded
from the calculation of cost when considering which means to use to provide
the information.  In other words, a decision about means of provision must be
taken first and then separately consideration given to the authorities duties of
reasonable adjustment under the DDA.

The Disability Rights Commission also believe that the requirement for
provision of information in alternative formats should appear on the face of the
Bill, to remind authorities of their duty and complement the DDA.

Charging
We note that the Bill makes provision for the levying of fees for the provision
of information. Whether or not there is a charge for the provision of
information overall is not an issue for the DRC to comment on. However, we
would wish to ensure that provision is made for the cost of any reasonable
adjustment within the terms of Part III of the Disability Discrimination Act 1995
(access to goods and services) not be taken into account under any charging
for the provision of information (Section 11).

Duty to provide advice and assistance
The duty on a public authority to provide advice and assistance to a person
who proposes to make, or has made, a request for information is welcome
(Section 15). The Code of Practice should detail how this requirement would
benefit disabled people.

Requirements to have regard to equal opportunities
Under Section L2 of Schedule 5 to the Scotland Act, the Scottish Parliament
can legislate for the encouragement (other than prohibition or regulation) of
equal opportunities and in particular of the observance of the equal
opportunities requirements. The Disability Rights Commission has been
pleased to note that the Parliament has reflected equal opportunities
provisions in the Standards in Scotland’s Schools etc Act, the Regulation of
Care Act and the Housing Act.  A precedent has thus been established that
the Parliament can legislate to place general duties on public bodies to
encourage equal opportunities as defined in the Scotland Act.

Whilst it is clear that this Bill is about freedom of information, and is not a
vehicle within which to address equality issues as a whole, we do believe that
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the Bill is somewhat limited in the way it addresses equality issues in relation
to the provision of freedom of information.  We believe that there are a
number a means of overcoming this, which could be done through the Codes
of Practice and the Publication Schemes, to enable the freedom of information
framework to conform to the very best equality practice.

Codes of Practice
The Code of Practice under Section 60 will set out guidance, which the
Scottish Ministers consider it desirable for Scottish public authorities to follow
in the discharge of their duties under the bill. The Disability Rights
Commission feels that this should include a section on making information
accessible to disabled people along with a section on how advice and
assistance can be provided to disabled people who propose to make, or have
made, requests for information.

Equality Considerations.
As we indicated above the Bill is somewhat limited in its application of equality
considerations. We believe that a way of overcoming this and including such
considerations could also be through the Code of Practice (under Clause 60)
including reference to provision including equal opportunities.

An alternative means of achieving such considerations could be to include
provisions for public authorities to take equality issues into consideration in
the development of their ‘Publication schemes’ as set out in Clause 23 and
24. This could potentially be done by public authorities being required to set
out in their schemes what steps they have taken or intend to take to include
particular groups within their publication schemes, and what areas they would
monitor against.

Indeed this approach could be utilised by the Commissioner in the criteria for
approving schemes and in their role of overseeing good practice, in that the
Commissioner would have to be satisfied that any scheme or Model of
Scheme had sufficiently taken into account that consideration to accessibility
issues for disabled people had been given. Such an approach would also
have a long term equality benefit, in that if each Scheme or Model Scheme
were to be subject to such requirements, then it could be possible for there to
be to overall monitoring of progress. Under this approach the Commissioner
would potentially be able to include reference to such progress in Annual
Reports as set out under Clause 46.

Publication schemes
The Disability Rights Commission supports and welcomes the principle of
proactive disclosure. (Section 23) Public authorities would be required to
specify the categories of information they publish or intend to publish, the
manner of publication and whether the information is available to the public
free of charge or on payment in a ‘publication scheme’. The Disability Rights
Commission notes that in adopting or reviewing its publication scheme,
authorities must have regard to the provision, costs and standards of public
services. The Disability Rights Commission would like to see an analysis of
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service users by public authorities. Similar provision should be required in any
model schemes the Scottish Information Commissioner develops.

Conclusion

The Disability Rights Commission is pleased that the response by the Scottish
Executive to the consultation process on the draft Bill acknowledged the
importance of provision of information in alternative formats and the role of the
Disability Discrimination Act. We feel that it would nonetheless be helpful if the
Bill were able to make specific reference to the exclusion of cost of providing
information in alternative formats for disabled people in line with Part III of the
Disability Discrimination Act.

Disability Rights Commission
9 November 2001
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JUSTICE 1 COMMITTEE

Provisional Forward Programme 2001

Note by the Clerk

Attached is a provisional forward programme for the Justice 1 Committee.  The
details of these meetings may change so members are advised to check the weekly
agenda for final meeting arrangements.

Wednesday 21 November (AM) CR1
Freedom of Information (Scotland) Bill: Stage 1 evidence

Tuesday 27 November (PM) CR3
Freedom of Information (Scotland) Bill: Stage 1 evidence

Wednesday 5 December (AM) CR2
Freedom of Information (Scotland) Bill: Stage 1 evidence
Regulation of the legal profession inquiry: oral evidence

Tuesday 11 December (PM) CR3
Regulation of the legal profession inquiry: oral evidence

Wednesday 19 December (AM) CR1
Freedom of Information (Scotland) Bill: consider 1st draft Stage 1 report
Regulation of the legal profession inquiry: oral evidence

Christmas Recess 24 December - 6 January 2002




































































































