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EQUAL OPPORTUNITIES COMMITTEE

AGENDA

18th  Meeting, 2002 (Session 1)

Tuesday 26 November 2002

The Committee will meet at 10.00 am in Committee Room 1, Committee
Chambers, George IV Bridge, Edinburgh.

1. Items in private: The Committee will consider whether to take items 3 and 4 in
private.

2. Reporters: The Committee will hear from its Reporters.

3. Local Government in Scotland Bill: The Committee will consider its approach
to the Bill at Stage 3.

4. Taking Stock – Sexual Orientation: The Committee will consider a draft report.

******

The following papers are attached:

Agenda Item 2

EO.02.18.01 - Report from the Sexual Orientation Reporter

EO.02.18.02 (P) - Private evidence paper

Agenda Item 3

EO.02.18.03 (P) - Paper on the Local Government in Scotland Bill at Stage
3

Agenda Item 4

EO.02.18.04 (P) - Draft Sexual Orientation Reporter’s Report

Jim Johnston
Clerk to the Committee

Tel: 0131 348 5211
email: james.johnston@scottish.parliament.uk
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Equal Opportunities Committee

26 November 2002

Report from the Sexual Orientation Reporter

Purpose

1. This paper reports on a meeting between the Sexual Orientation Reporter and
the Equality Network and Outright Scotland.

Action

2. Members are invited to consider the issues raised and:
• agree to forward the report to the lead committees of the bills discussed;
• agree that the report be included in the Sexual Orientation Reporter’s

summary report which the Committee is considering under item 4.

Cathy Peattie MSP
Sexual Orientation Reporter
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Sexual Orientation Reporter Meeting

Date: 9 October 2002
Present: Cathy Peattie MSP

Tim Hopkins – Equality Network
Kate Joester – Equality Network
Keith Cowan – Outright Scotland

Local Government in Scotland Bill

1. The Equality Network noted that, following discussions with the Scottish
Executive, the key remaining issue in respect of the Local Government in
Scotland Bill was how equalities would be dealt with in the relevant guidance –
whether it would move from the general of equal opportunities as defined in
schedule 5 of the Scotland Act to the specific of equal opportunities requirements
with respect to Westminster legislation or vice versa.  The Equality Network
stressed the importance of the wider application of the Scotland Act definition.

Land Reform (Scotland) Bill

2. The Equality Network had written to Ross Finnie, Minister for Environment and
Rural Development, expressing concerns at proposed amendment 343 to the Bill.
The concern is that this amendment would remove the paragraphs of the Bill
which define ‘family’ for the purposes of section 37(4)(b) of the Bill and which
include same-sex partners.

3. The Equality Network does not want ‘family’ to be left to be interpreted by the
courts.  At the time of writing, the Equality Network had received only an
acknowledgement from the Minister.  (Note: This issue has now been resolved.)

Criminal Justice (Scotland) Bill

4. The Equality Network expressed concern at Donald Gorrie MSP’s proposed
amendment to the Criminal Justice (Scotland) Bill as published in the Business
Bulletin of 9 October.  If the amendment goes ahead it would effectively extend
the use of ‘racially aggravated offence’ as described in the Crime and Disorder
Act 1998 to cover offences aggravated by religious or sectarian prejudice.

5. In the view of the Equality Network and Outright Scotland if the law is to be
extended in this way there is no reason why it should not be extended to cover
other grounds such as homophobic crime or offences aggravated by gender-
based prejudice or prejudice against people with disabilities.  The Equality
Network briefing is attached at Annex A.

6. Doubts were expressed at the extent to which the Scottish Executive took hate
crimes against LGBT people seriously although it was noted that the police do
take them seriously.  With regard to human rights legislation, it was noted that
facilities needed to be put in place to allow people to enjoy the rights afforded by
the legislation.  However, whereas the Scottish Executive was funding a high
profile campaign for race groups, nothing was being done for LGBT people.
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7. Reference was made to correspondence with Ministers in respect of the absence
of funding for the Scottish Police Lesbian, Gay, Bisexual and Transgender
Forum.  It was suggested that during the Committee’s forthcoming Taking Stock
on sexual orientation issues the Minister should be asked to clarify why no
funding was being provided.

Protection of Children (Scotland) Bill

8. It was noted that there was a misprint in the Bill as introduced in Schedule 1,
paragraph 1(m), where it refers to ‘homosexual acts with a boy under 18’.  This
should read ‘with a boy under 16’ to reflect the actual age of consent (see private
paper EO.02.18.02(P)).

Agricultural Holdings (Scotland) Bill

9. The Bill was to be commended for mainstreaming the equal treatment of same
sex couples in the definition of cohabiting couples.

Homelessness etc. (Scotland) Bill

10. It was noted that section 11 of the Bill aimed to amend section 18 of the Housing
(Scotland) Act 1988 in respect of recovery of possession for non-payment of rent
under assured tenancies.  The Equality Network had identified the need for an
additional amendment to section 31 of the Act, which deals with the right of
succession of a spouse (see private paper EO.02.18.02(P)).

Mental Health (Scotland) Bill

11. The Equality Network propose that sexual orientation and gender identity be
specified in the Bill as exceptions to the definition of mental disorder.  They noted
that the Scottish Executive had previously indicated that this would be done and
the Equality Network felt that Scotland was not yet free enough of prejudices on
these issues that exceptions could be omitted.

12. The Bill also contains a definition of “nearest relative” at section 181 of the Bill as
introduced (Meaning of “nearest relative”) and in 181(6) a definition of cohabitant.
This definition (see Annex B) is similar to the definition proposed by the Executive
at stage 2 of the Adults with Incapacity (Scotland) Bill, which was objected to by
the Equal Opportunities Committee and subsequently withdrawn.

13. The proposed definition at section 181(6) is discriminatory on the grounds of
sexual orientation given that same sex couples cannot marry and can only
cohabit, whereas mixed-sex couples have a choice.  The Equality Network will
submit evidence for stage 1 consideration of the Bill (see private paper
EO.02.18.02(P)).

14. The amended definition now found in the Adults with Incapacity (Scotland) Act is
reproduced at Annex C.



EO.02.18.01

15. The Bill is, however, to be commended in that it allows a person to name
someone to act as nearest relative.

Sexual Assault/Rape/Abuse

16. Reference was made to PQs S1W-27993, S1W-28798, S1W-28799 and S1W-
29599 from Gil Paterson MSP and the responses from the Minister for Justice
(see Annex D).  It was noted that the organisations named in the Minister’s
response to S1W-29599 as sources of knowledge and experience to support the
review of guidance were Scottish Rape Crisis and Scottish Women’s Aid.

17. Whilst it was accepted that the majority of cases dealt with were the result of
male attacks on women, the question was raised as to the extent to which male
victims of sexual assault and domestic abuse were represented and, indeed,
transgender people or female victims of female attacks.  It was felt that focusing
on the majority cases left a gap in services for the other victims.

18. The research report published by the Scottish Executive as Domestic Abuse of
Men in Scotland1 was noted and concerns were expressed about the poor
sample size used, the questioning process and the extent to which the responses
were reflected in the conclusions of the report.

19. It was noted that there was a need for support services which could deal with gay
victims and that any policies dealing with sexual assault and domestic abuse
needed to reflect the wider range of victims involved.  There was also a need for
services which could deal with heterosexual male victims of sexual assault so
that they would not be referred to services clearly aimed at gay men.

                                           
1 Domestic Abuse of Men in Scotland, ISBN 0 7559 3399 0
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Annex A – Equality Network Briefing – Criminal Justice (Scotland) Bill

Criminal Justice (Scotland) Bill
Note on amendments 21 and 22

6th November 2002

Equality Network
22 Forth Street, Edinburgh, EH1 3LH               Tel: 07020 933 952
Email: en@equality-network.org     Web: www.equality-network.org

The Equality Network is a network of groups and individuals in Scotland working for
an end to discrimination against lesbian, gay, bisexual and transgender (LGBT)
people.

This note relates to Donald Gorrie’s proposed amendments 21 and 22 to the Criminal
Justice (Scotland) Bill. These amendments seek to introduce provisions to deal with
offences aggravated by religious or sectarian prejudice, similar to those already in
section 96 of the Crime and Disorder Act 1998, which deals with racially aggravated
offences.

The Equality Network supports the statutory provisions on aggravation of offences. It
is sometimes argued that the common law in Scotland already allows any kind of
aggravation of an offence, including aggravation by racial, religious or homophobic
hatred, to be specified in the complaint or libelled in the indictment, and to be taken
into account in sentencing if proven. In practice, however, this has not happened
effectively under the common law. Section 96 of the Crime and Disorder Act has
helped ensure that racial aggravation is taken more seriously than it previously was.
Combined with recent Police arrangements for recording racist incidents, we believe
it has the potential to make a significant difference.

Hate crime in Scotland

There is no doubt that Scotland has a serious problem of both sectarian and religious
prejudice, and we support Donald Gorrie’s proposal as one of a number of measures
which together could start to deal with this problem. However, the proposal
addresses only part of the problem of hate crime in Scotland.

In addition to race and religion, people in Scotland face prejudice and hatred on other
grounds, and this prejudice and malice results in offences ranging from breach of the
peace, through vandalism, to serious assault. The Disability Rights Commission in
Scotland, for example, has been consulting on measures to combat widespread
harassment of disabled people.

Offences motivated by prejudice on grounds of sexual orientation are common. A
recent study of the experiences of violence and intimidation of the LGBT communities
in Edinburgh found that 52.5% had been the victims of physical assault at some time,
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and 35.9% had been the victims of physical assault in the year preceding the study2.
The report quotes a comparative figure of 2.5% for the general population.

A Scottish Executive study of violence and harassment of gay men in Edinburgh,
published in 2000, found that 57% had experienced harassment in the previous year,
and 26% had experienced a violent incident3. One of the recommendations in that
report was greater recognition of the need to take more seriously hate and bias
motivated crimes against gay men.

A study of lesbians and gay men in Glasgow, published in 1999, found that 60% had
been threatened with physical violence at some time because someone knew or
presumed that they were lesbian or gay4. 34% stated that they had been punched,
kicked or beaten for this reason, and 14% that they had been assaulted with a
weapon.

It is clear that LGBT people face a disproportionately high level of harassment and
violence. This is acknowledged by Police forces across Scotland. The Scottish LGBT
Police Liaison Forum has recommended that Police put in place procedures for
recording homophobic incidents in a similar way to racist incidents, and this proposal
has recently been adopted by ACPO(S) and all the Scottish Police forces.

Hate crimes laws in other countries

There is a great deal of experience with this kind of legislation in the United States.
45 US states have laws which make a hate/bias/prejudice motive an aggravating
factor of an offence. In two of those states, the law does not further define bias or
prejudice. Of the remaining 43 states, 27, plus the District of Columbia, have hate
crimes laws which explicitly include hatred and prejudice on grounds of sexual
orientation. Many of these also include race, colour, religion, national origin, gender
and disability.

The Local Law Enforcement Enhancement Act (successor to the Hate Crimes
Prevention Act) currently under consideration at federal level in the United States
defines “hate crime” as a violent act causing injury “because of the actual or
perceived race, color, religion, national origin, sexual orientation, gender or disability”
of the victim.

The law in Scotland

Under section 96 of the Crime and Disorder Act 1998, malice and ill-will on grounds
of race, colour, nationality or ethnic or national origins is an aggravating factor for any

                                           
2 M. Plant et al, Experiences and Perceptions of Violence and Intimidation of the
Lesbian, Gay, Bisexual and Transgender Communities in Edinburgh, City of
Edinburgh Council Community Safety Unit, 1999
3 C. Morrison and A. Mackay, The Experience of Violence and Harassment of Gay
Men in the City of Edinburgh, Scottish Executive Central Research Unit, 2000
4 S. John and A. Patrick, Poverty and Social Exclusion of Lesbians and Gay Men in
Glasgow, Glasgow City Council, March 1999
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offence, and if proven must be taken into account in sentencing. Donald Gorrie’s
amendments to the Criminal Justice (Scotland) Bill seek to extend this to malice and
ill-will on grounds of religion or sectarian affiliation.

The purposes of the law on aggravation include:

• proactive protection of groups who face much higher risk of crime because of
prejudice or hatred;

• sending a clear message that crimes motivated by prejudice and hatred
against disadvantaged groups are particularly damaging to the victims, to
society, and to the key shared policy aims of social justice and inclusion; and

• contributing towards progress in changing discriminatory attitudes which blight
Scotland.

In addition to racism and religious prejudice, prejudice on grounds of sexual
orientation and disability are prevalent in Scotland and place people at significantly
higher risk of becoming victims of harassment, abuse and other crime. Furthermore,
gender-based abuse, the level of violence against and abuse of women by men, and
the attitudes which underlie this, remain a huge problem in Scotland. Abuse of people
because of their age is equally unacceptable.

Article 13 of the European Union Treaty empowers the EU to take action to address
discrimination on grounds of age, disability, gender, race, religion and sexual
orientation, recognising the prevalence of these kinds of prejudice. The UK
Government is acting to extend reserved laws on discrimination in employment to
cover these six grounds. It would be entirely appropriate, in that context, for the
Scottish Parliament to extend the devolved law on aggravation of offences to cover
the same six grounds.

It is our view, therefore, that section 96 of the Crime and Disorder Act 1998
should be extended, not just to cover offences aggravated by malice and ill-will
based on religious prejudice and sectarianism, but also to cover aggravation
by malice and ill-will on grounds of sexual orientation, disability, gender and
age. Consideration should also be given to extending the offence of racially-
aggravated harassment (section 50A of the Criminal Law (Consolidation)
(Scotland) Act 1995) to cover harassment motivated by malice and ill-will on
the same grounds.
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Annex B – Mental Health (Scotland) Bill - Definition of Cohabitant

Section 181(6) of the Mental Health (Scotland) Bill as introduced

(6) The person referred to in subsection (2)(b) above is a person who—

(a) is living with the relevant person in circumstances which are characterised by,
among other things, mutual affection, commitment and support based on a
subsisting or previous sexual relationship between them; and

(b) has been living with the relevant person in such circumstances for a period of
at least 6 months or, if the relevant person is for the time being in hospital,
had been living with the relevant person in such circumstances for such
period when the relevant person was admitted to hospital.
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Annex C – Adults with Incapacity (Scotland) Act 2000 - Definition of Nearest
Relative

Adults with Incapacity (Scotland) Act 2000
Where—
(b) a person of the same sex as the adult—

(i) is and has been, for a period of not less than six months, living with the
adult in a relationship which has the characteristics, other than that the
persons are of the opposite sex, of the relationship between husband and
wife; or
(ii) if the adult is for the time being an in-patient in a hospital, had so lived with
the adult until the adult was admitted;

then that person shall be treated as the nearest relative.
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Annex D - Written Answers

Rape

S1W-27993 - Mr Gil Paterson (Central Scotland) (SNP) : To ask the Scottish
Executive whether it will commission research similar to the report by Her Majesty’s
Crown Prosecution Service Inspectorate and Her Majesty’s Inspectorate of
Constabulary, A report on the Joint Inspection into the Investigation and Prosecution
of Cases Involving Allegations of Rape, and what the reasons are for its position on
this matter.

Holding reply by Mr Jim Wallace (26 August 2002): I shall reply to the member as
soon as possible.

Answered by Mr Jim Wallace (16 September 2002): We have no plans to conduct
research into the investigation and prosecution of cases involving allegations of rape.
The Scottish Executive is, however, working with the police to review existing
guidance on the investigation of complaints of sexual assault including rape.

S1W-28798 - Mr Gil Paterson (Central Scotland) (SNP) : To ask the Scottish
Executive, further to the answer to question S1W-27992 by Mr Jim Wallace on 26
August 2002, when the review will be completed and an announcement made on
whether further research will be carried out.

Answered by Mr Jim Wallace (16 September 2002): The Scottish Executive is
working with the police to review existing guidance on the investigation of complaints
of sexual assault including rape. The outcome of this review will inform the need for
further action (including the possibility of research).

S1W-28799 - Mr Gil Paterson (Central Scotland) (SNP) : To ask the Scottish
Executive whether there are any plans to update the guidance issued to police
forces on the investigation of rape.

Answered by Mr Jim Wallace (16 September 2002): The Scottish Executive is
working with the police to review the existing guidance on the investigation of
complaints of sexual assault, including rape.

Sexual Offences

S1W-29599 - Mr Gil Paterson (Central Scotland) (SNP) : To ask the Scottish
Executive, further to the answer to question S1W-27993 by Mr Jim Wallace on 16
September 2002, who will be involved in reviewing the guidance to police regarding
the investigation of sexual assaults and what information will be used to inform the
review.
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Answered by Mr Jim Wallace (3 October 2002): The review is being led by
officials within the Justice Department, but is necessarily a cross-cutting exercise
involving a number of interests both within and outwith the Executive. As a first stage
in this process, officials will be working with ACPOS to consider how the existing
guidance can be improved. The review will seek to make sure it has information
about different procedures throughout the UK and that it has the benefit of the
knowledge and experience of those operating and affected by these procedures,
including Scottish Rape Crisis Network and Scottish Women’s Aid.


