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EQUAL OPPORTUNITIES COMMITTEE

AGENDA

14th  Meeting, 2002 (Session 1)

Tuesday 10 September 2002

The Committee will meet at 10.00 am in the Chamber, Assembly Hall, The
Mound, Edinburgh.

1. Items in Private: The Committee will consider whether to take items 4, 5 and 6
in private.

2. Inquiry into Gender Equality and Best Value: The Committee will consider a
paper on key themes.

3. Work Programme: The Committee will consider a paper on its work programme.

4. Water Environment and Water Services (Scotland) Bill: The Committee will
consider a draft report.

5. Title Conditions (Scotland) Bill: The Committee will consider a draft report.

6. Public Appointments and Public Bodies etc. (Scotland) Bill: The Committee
will consider a draft report.

******

The following papers are attached:

Agenda Item 2

EO.02.14.01 - Inquiry into Gender Equality and Best Value – key
themes

Agenda Item 3

EO.02.14.02 - Paper on the Committee’s work programme

Agenda Item 4

EO.02.14.03 (P) - Draft Stage 1 report on the Water Environment and Water
Services (Scotland) Bill



Agenda Item 5

EO.02.14.04 (P) - Draft Stage 1 report on the Title Conditions (Scotland) Bill

Agenda Item 6

EO.02.14.05 (P) - Draft Stage 1 report on the Public Appointments and
Public Bodies etc. (Scotland) Bill

Jim Johnston
Clerk to the Committee

Tel: 0131 348 5211
email: james.johnston@scottish.parliament.uk
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EQUAL OPPORTUNITIES COMMITTEE

TUESDAY, 10 SEPTEMBER 2002

INQUIRY INTO GENDER EQUALITY AND BEST VALUE – KEY THEMES

1. Members are invited to consider the issues below which have arisen in oral and
written evidence and indicate which issues the Committee might wish to address
in its report on the Inquiry.

2. A copy of the Stage 1 Report to the Local Government Committee on the Local
Government in Scotland Bill is attached.

Opportunities for encouraging gender equality
Public sector in general
Through the Local Government Bill
Within local authorities

- within local authority partners in community planning
- within local authority suppliers

Context
Employment – % women vs men in the public sector
Service delivery - gender balance in use of local authority services

- gender balance in delivery of local authority services
Evidence of good practice
Equal Opportunities Policies in local authorities

Policy development
Awareness of policy
Awareness raising activities/training
Data collection - disaggregated data on employment/service delivery
Gender equality impact assessment
Positive action initiatives
Consultation on equalities issues
Partnerships in community planning
Policy/practice gap

Integrating equalities into Best Value (and gender equality in particular)
Equal Pay – equal pay audits
Work/life balance policies
Negative impact of CCT and PPP

Ensuring integration of gender equality into local authority service delivery
Mainstreaming approach
Guidance and duties – equality standard(s)
Gender/equality proofing

Culture issues within local authorities
Awareness/ownership
Resources
Guidance and good practice
Leadership – political support and visible commitment
Resources and information – specialist staff and training
EFQM – alternative models, millstone or milestone?
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COSLA Guidance
Oral Evidence

Integration of equalities issues
Training and awareness
Specialist support and scrutiny arrangements for mainstreaming
Research gap in terms of learning from previous practice
Requirement to consider equal opportunities not strong enough
Weighting of 4 Es
Responsibility to account for performance
Best Value roll out to other public sector areas

Evidence from elsewhere
An equality standard
A statutory duty
Gender/equality impact assessment
GLA model

Jim Johnston
Clerk to the Committee
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Stage 1 Report to the Local Government Committee on the Local Government
In Scotland Bill

The Equal Opportunities Committee reports to the Local Government Committee as
follows—

Introduction

1. The Local Government in Scotland Bill1 was introduced in the Parliament on 16
May 2002 by the Minister for Finance and Public Services. The Equal
Opportunities Committee has considered this Bill and, under Standing Order Rule
9.6.3, reports its views to the Lead Committee.

Mainstreaming Equality

2. The Committee has agreed to adopt the following definition of “mainstreaming”:—
“‘Mainstreaming’ equality is essentially concerned with the integration of equal
opportunities principles, strategies and practices into the every day work of
Government and other public bodies from the outset, involving ‘every day’
policy actors in addition to equality specialists.”2

3. The Committee has commissioned further research on how to ensure equality is
mainstreamed into all aspects of parliamentary committee activity.  As an interim
measure, the Committee has agreed that, as a minimum level of scrutiny of all
legislation, it will ask the relevant Bill sponsor the questions set out in Appendix 2.

4. These questions were submitted to the Minister for Finance and Public Services
together with bill-specific questions via a letter from the Convener on 12 June
2002 (Appendix 3). The Committee welcomes the Minister’s detailed response
which is reproduced at Appendix 4.

5. In addition, the role of the Bill was discussed in evidence sessions for the Gender
Equality and Best Value Inquiry: 03 September with the Deputy Minister for
Finance and Public Services and Scottish Trades Union Congress; 25 June with
the Commission for Racial Equality; and 11 June with Fairplay, COSLA and the
Equal Opportunities Commission.

Role of the Bill

6. In his response the Minister states that: “The overall aim of the policies reflected
in this Bill is to provide a framework to enable the delivery of better, more
responsive public services to every person in Scotland.  An essential feature of
this is the mainstreaming of equalities into this framework.”

European Dimension
7. The Committee had also examined the “Interpretative Communication of the

Commission on the Community law applicable to public procurement and the

                                           
1 SP Bill 53
2 EOC/CRE document – Questions on Mainstreaming
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possibilities for integrating social considerations into public procurement”3,
published in October 2001.  This document seeks “to clarify the range of
possibilities under the existing Community legal framework for integrating social
considerations into public procurement”.

8. Having considered this and the other options within the UK, the Committee
agrees with the need for placing Best Value and Community Planning on a
statutory basis via this Bill. In addition it agrees with the Executive statement that
“The Executive does not consider that any of the alternative options, discussed in
the policy memorandum would enhance the equalities aspects of the Bill”.

Scope of the Bill

9. Whilst recognising the scope of the present Bill, the Committee nonetheless
notes that the Scottish Executive has already stated: “The duty of Best Value has
been extended across the public sector – placing a duty on all Accountable
Officers to seek best value from resources. This is being implemented using
powers under the Public Finance and Accountability Act 2000”4

10. The Equal Opportunities Committee therefore views the Local Government in
Scotland Bill, and its definitions of Best Value etc. as being of tremendous
significance to mainstreaming equality in the public sector. In particular, s.32,
extending Best Value to all Local Authority functions, further represents an
opportunity for local authorities to follow the example of Non Departmental Public
Bodies and Executive Agencies to conduct, inter alia, equal pay audits of their
staff.5

11. In addition, the Equal Opportunities Committee hopes to publish the results of its
own inquiry on Gender Equality and Best Value shortly in order to inform the
wider debate on best value in the public sector as a whole, not just local
government.

Policy Development

12. The Committee notes that the policy development process behind this Bill has, in
effect, been largely driven by Local Authorities’ commitment to Best Value,
involving a larger number of key stakeholders than may be usual for primary
legislation. It must also be noted that whilst this report is longer than previous
Committee reports, this may be attributed to both the level of detail which it is
possible to enter into at this stage and the robust manner in which the
preparation of the legislation has been carried out.

13. Whilst the Committee reserves the right to disagree with the results, the model of
political accountability in respect of mainstreaming equality in this Bill must be
cited as exemplary.

                                           
3 COM(2001) 566 final, Commission of the European Communities,15 October 2001,
4 S1W-25043 refers
5 All Scottish non-departmental public bodies and executive agencies have been requested to conduct
an equal pay review by April 2003
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Consultation

14. Again, the Committee notes and commends the extensive and effective
consultation process which has preceded this Bill.

Best Value Issues

15. In the Bill the Scottish Executive appear to be moving away from a wholly
directive approach towards instructing local authorities what to take into account
when making decisions.  This moves towards a more facilitative framework,
buttressed by improving accountability.  However, given that much of the Bill can
only really be tested once we all start to work within its provisions, the balance
between guidance and explicit provision on the face of the Bill becomes
particularly crucial.

16. The key issue is the use of the terms “equal opportunities” and “equal
opportunities requirements”.

Role of ECG and Best Value Task Force
17. The Committee would welcome further details on the status of two groups

mentioned in the exchange of correspondence: the Best Value Task Force and
the Equalities Co-Ordinating Group (ECG). Noting the crucial roles envisaged for
both the Task Force and the ECG, the Committee notes that the ECG has, in so
far as it is aware, no formal remit with the Executive for the work that it does. As
such, the Committee would welcome a statement from the Executive on the
status it accords to the ECG.  In addition, the Committee would welcome
further statements on the ability of these groups to publish independently the
advice given by them to Ministers, to ensure that the openness and accountability
of the Bill policy is maintained.

Equality provisions on the face of the Bill

18. The Committee notes and commends the presence of an overarching section on
equal opportunities at s.32. The response from the Minister confirms that this
extends the duty not only to those named in s.17 but also to the whole range of
local authority functions under Best Value, power to advance well-being and
Community Planning.

19. The Committee also notes the further references to equal opportunities in
community planning (s.18), key elements (s.1), Auditor’s duty (s.9), Performance
Indicators (s.15), Accounts Commission’s studies(s.8), Controller of Audit (s.20
and s.3) and the related potential to examine non-commercial activities of
potential contractors (s.10 and s.11).

20. The Committee notes the careful consideration that the Executive has given to
the use of “encourage equal opportunities” (within the context of Schedule 5,
Head L2 of the Scotland Act 1998) and welcomes its statement that “we do not
think that the difference will in practice make any material difference to the way in
which local authority functions are discharged in relation to equal opportunities”.
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21.  However, the Committee notes the varying use of the terms “encourage equal
opportunities” and “observe equal opportunity requirements”. The Committee
recognises the extension of the responsibilities of Accountable Officers, the
democratic, political and legal responsibilities of Local Authorities and the policy
intent that has largely delivered the Best Value regime to the furthest point
possible without statutory backing: all this is to be commended.

22. However the reliance within the Bill of the drafting mechanism of a duty merely to
observe “equal opportunity requirements”, when not accompanied by “encourage
equal opportunities”, limits the clear policy intent meant to be delivered by this
Bill.  “Equal opportunities requirements” limits the effect to regulatory statutes
currently in force, rather than seeking to encompass the spirit of the definition of
equal opportunities in the Scotland Act 1998 and, pragmatically, anticipate future
equality legislation we know will be enacted (at a UK level).  The Committee
therefore recommends amendments at Stage 2 to place the duty to encourage
equal opportunities beyond doubt.

s.32
23. However, the Committee must highlight the difference in drafting from previous

overarching statements, and in particular the Housing (Scotland) Act. In the
Housing (Scotland) Act the text states the Scottish Ministers et al “must exercise
the functions”6 whilst the Local Government in Scotland Bill states (albeit with a
wider scope) that Scottish Ministers et al “shall discharge”.

24. The potential dichotomy here is that, for example, local authorities may be
subject to existing duties under the Housing (Scotland) Act. The Committee
would welcome a statement on whether the Executive attach significantly
different intentions and interpretations to their duties under “must” and “shall”. If
there were to be a difference, the Committee would recommend that this
section be altered at Stage 2 to read “must discharge”.

Duty in s.1
25. The Scottish Executive state that: “Although the statutory definition of Best Value

at s1(2) does not refer to equality the Bill does provide that in securing best value
there must be a balance between quality, cost to the authority and cost to other
persons. Section 1(4) provides that in maintaining the balance the local authority
shall have regard to efficiency, effectiveness, economy and the need to meet the
equal opportunity requirements”.

26. The Best Value Task Force, whilst recognising the possible difficulties in drafting
a comprehensive statutory definition of Best Value, did go on to state:

“We think there should be a statutory definition of the essential elements of
Best Value, including issues such as quality, continuous improvement,
customer/citizen focus, equality and public performance reporting”

27. In oral evidence to the Committee the CRE7 also expressed concerns about the
way in which equal opportunities was mainstreamed on the face of the Bill. Their

                                           
6 s.106(1), Housing (Scotland) Act, asp 10
7 Equal Opportunities Committee, Official Report, 1526 et seq., 25 June 2002
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proposal was that equality be given equal weight with the three other “E”s by use
of wording based on the Local Government Act 1999, viz.:

“A best value authority must make arrangements to secure continuous
improvement in the way in which its functions are exercised, having
regard to a combination of economy, efficiency, effectiveness and
encouraging equal opportunities”.8

28. The Scottish Executive also states (regarding s.32): “in securing best value a
local authority should do so in a manner which encourages equal opportunities”.
The Committee notes the Scottish Executive concerns that Ministerial
intervention by a Notice and Directions Procedure might cause potential conflict
with the first exception in Schedule 5, Head L2.

29. However, having received an admirable Bill the Committee is keen to ensure
adherence to the policy intent of the exercise and it agrees with the CRE
concerns. The Committee recommends that the four key themes of Best Value
should be defined more strongly on the face of the Bill than is currently the case
in s.1(4).

s.10 and s.11
30. The Scottish Executive state that: “ the relaxation of the prohibitions in s 11 of the

Bill on regarding certain issues as ‘commercial’ will mean that local authorities will
be able, in certain circumstances, to take into account information about current
and potential contractual partners before awarding contracts.  This will include
information gleaned by monitoring the terms and conditions on offer to
employees.”

31. This is to be welcomed, but the Committee (informed by the report “Working
Together for Best Value: Promoting Employee and Trade Union Involvement”)9

would welcome further information on what information may be taken into
account, and who will be “gleaning” e.g. Trade Union Side, Management Side
etc.

32. The Committee would also welcome a definitive statement confirming that in
exercising their function of assigning contracts, local authorities will be bound by
the overarching duty that such function encourages equal opportunities. It would
however be preferable for such a key task to be covered by an explicit reference
on the face of the Bill.

33. The Committee welcome the commitment from the Minister to provide further
information. However, the Committee would welcome further information from the
Scottish Executive on Local Authorities partners and/or contractors duties to
encourage equal opportunities. The Committee notes with interest the
commitment by the Greater London Authority that:

“The core GLA will ensure that the purchase of goods, services and facilities is
undertaken in line with our equalities and diversity commitments. We will not use

                                           
8 “Best Value in Local Government – Long Term Arrangements”, Best Value Task Force, para 2.16
9 Working Together for Best Value: Promoting Employee and Trade Union Involvement”: A Report for
the Improvement and Development Agency, Employers Organisation, Local Government Information
Unit, Association for Public Service Excellence, UNISON, TGWU, GMB, December 2000



EO.02.14.01

agencies or companies who do not share our values on equality of opportunity and
diversity. We will establish procedures to ensure that businesses from diverse
communities have an equal opportunity to compete for core GLA contracts.”10

The Committee recommends examination of the potential for both (i) recording such
employment practices of partners/suppliers/contractors in order to establish criteria
which local authorities can take into consideration before deciding to enter into or
continue contracts and (ii) clarifying the provisions currently on the face of the Bill to
ensure best practices in employment amongst suppliers/contractors.

Community Planning

34. The Committee endorses the policy intent that:
“Community Planning is about securing effective engagement to ensure that
plans and policies and the provision of services meet the needs of those using
them.  In doing so, Community Planning partnerships will need to reach out to
socially excluded and equalities groups.  They will also need to ensure that
the process does not discriminate against people with disabilities or from
ethnic minorities or discriminate on the grounds of sexual orientation.  They
should also seek to involve other groups, such as young people or single
parents, who are often under-represented in more traditional forms of
consultation”. The recognition by the Executive that community planning will
involve “communities of interest” as well as “communities of place” is to be
welcomed.

35. The Committee also notes the point made by Disability Action (a Northern Ireland
charity): “in most instances capacity building programmes need to be put in place
to support marginalised people to recognise/develop their skills and abilities to a
level that enables them to participate as equal but different partners”.

36. Given the information in the Financial Memorandum on funding such work, the
Committee would welcome further detail from the Executive on the manner in
which the resources necessary to support this capacity building exercise will be
delivered.

Reporting

37. The Committee notes that the Executive states: “the explicit reference to the
need to meet the equal opportunities requirements in the duty of Best Value
ensures that local authorities’ arrangements for doing so are now more likely to
be the subject of comment by those charged with the scrutiny of local authority
performance”.

38. The role of ensuring effective reporting for local authorities rightly rests initially
with local authorities. However, issues raised to date on current performance
measurement and performance indicators11 shows the clear need for prescriptive

                                           
10 “Building the foundations for equality: The Mayor’s Equalities Report 2000/01”, Section 6,  page 16,
Greater London Authority, March 2002
11 “Making progress with Best Value: A national overview of the Performance Management and
Planning (PMP) Audit 1999/2000”, Accounts Commission
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guidance. S15(3) allows that Scottish Ministers may “make provision governing”
the form, content, frequency and time limits of reports.

39. The Committee recommends that Scottish Ministers be required to make such
regulations, not to create an environment of over auditing, stifling innovation and
the exchange of best practice. On the contrary, the Committee would wish to see
a coherent and consistent approach to the examination of all duties under Best
Value (across all of the public sector in Scotland) by all of the inspectorates,
advisory groups, professional organisations and Independent Statutory Bodies
and, especially, the public. However, it is apparent that such a discussion cannot
and will not take place without a consistent set of definitions and standards to
facilitate the process.

Miscellaneous

40. The Committee notes the Scottish Executive statement that the job sizing
exercise mentioned in the Education Amendment (Scotland) Act is underway and
that consultants “will ensure that it conforms with best practice laid down for job
evaluation / job sizing arrangements by the Equal Pay Task Force”.

Conclusion

41. With regard to its approach to mainstreaming equal opportunities in the policy
development process, the Local Government in Scotland Bill is, to date, the
exemplar for both the Scottish Executive and the Scottish Parliament.
Nevertheless there remain issues where clarification is needed and sections
where policy intent should be placed beyond doubt by limited amendments.
Subject to these being taken into account, the Equal Opportunities Committee is
content.

Recommendations
R1 The Committee would welcome further details on the status and roles of the

Best Value Task Force and the Equalities Co-ordinating Group
R2 The Committee would welcome details on the ability of these groups to

publish their advice to Ministers independently
R3 The Committee recommend redrafting references to “equal opportunities

requirements” to include “encourage equal opportunities” in all functions
R4 The Committee welcome clarification of the s.32 reference to “shall discharge”

rather than “must”
R5 The Committee recommend that the four key themes of  Best Value should be

defined more strongly on the face of the Bill
R6 The Committee would welcome further information on “gleaning” information

in respect of contracts under s.10 and s.11
R7 The Committee would welcome further information on capacity building to

support participation in Community Planning.
R8 The Committee recommend that Scottish Ministers are required to make

regulations regarding reporting arrangements, in order to ensure consistency
across inspectorate regimes throughout the public sector in Scotland.

R9 The Committee recommend that local authorities conduct equal pay audits in
line with Executive Agencies and NDPBs.
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R10 The Committee recommend formal recording of the employment practices of
partners/suppliers/contractors in order to examine the potential to establish
criteria which local authorities can take into consideration before deciding to
enter into or continue contracts.

R11 The Committee recommend clarifying the provisions currently on the face of
the Bill to achieve best practices in employment in suppliers/partners with
local authorities.
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EQUAL OPPORTUNITIES COMMITTEE

TUESDAY, 10 SEPTEMBER 2002

WORK PROGRAMME

1. This paper presents an update of the Committee’s proposed work programme
until the end of the calendar year.

2. Members are invited to consider the draft work programme, suggest any
amendments and agree the work programme.

Jim Johnston
Clerk to the Committee



Draft Work Programme

Date Subject Witnesses
01 Oct 2002 Article 13/Single Equality Body

Analysis of 6 questions (legislation)
Budget Stage 2 – consideration of SE
response to Stage 1

RECESS
29 Oct 2002 Mainstreaming Evidence

Budget Stage 2 – Sign off
12 Nov 2002 Mainstreaming

Article 13/Single Equality Body
Mainstreaming Themes
Work Programme

26 Nov 2002 2003 European Year/Disability
Gypsy/Travellers One year on
Bound Volume Evaluation
Mainstreaming Report

10 Dec 2002 Mainstreaming Motion
Work Programme

RECESS


