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EQUAL OPPORTUNITIES COMMITTEE

AGENDA

8TH Meeting, 2000 (Session 1)

Monday 20 March, 2000

The committee will meet at 1pm in the Chamber, Assembly Hall, the Mound,
Edinburgh

1. Consideration of Questions (in private): The committee will consider
questions for witnesses.

2. Item to be taken in private: The convener will move that item 4 be taken
in private.

3. Ethical Standards in Public Life etc. (Scotland) Bill: The committee will
take evidence at Stage 1 on the general principles of the Bill from—

Patrick Rowlink and Ann Stewart of Keep the Clause campaign;

Morag Alexander of the Equal Opportunities Commission;

Tim Hopkins of the Equality Network; Brian Dempsey of Outright Scotland;
Strathclyde lesbian, gay and bisexual youth group; Scottish Parents
Inquiry.

4. Review of evidence: The committee will review evidence.
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The following papers are attached:

Equal Opportunities Commission response to the Scottish Executive
consultation document ‘Standards in Public Life’

Martin Verity
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Room G.11 Committee Chambers



85211
                                                        email martin.verity@scottish.parliament.uk
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Details of Witnesses

Judith Mackinlay is a member of Edinburgh Lesbian Mothers Group
and through that, the Lesbian Mothers Network in Scotland. She has a
five year old daughter. She teaches in primary school.

Paul Nicholls is a 16 year old member of Strathclyde Lesbian, Gay and
Bisexual Youth Group. He has been attending the group for a year and a
half, and has gained friendship and support which was unavailable at his
school. School was a hostile and threatening environment for Paul, due to
the homophobic attitudes, which most teachers ignored.

Joe Patrizio and his wife have run a parents’ helpline, Scottish Parents
Enquiry, for around 8 years. They started this shortly after their son came
out to them. They try to provide befriending for parents who have trouble
coming to terms with having a gay child.

Brian Dempsey and Tim Hopkins represent respectively Outright
Scotland and the Equality Network, Scotland’s two national lesbian, gay,
bisexual and transgender rights organisations.
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Written evidence for the Equal Opportunities Committee on
the Ethical Standards in Public Life etc. (Scotland) Bill

20th March 2000

Equality Network
58a Broughton St., Edinburgh, EH1 3SA               Tel: 07020 933 952
Email: equality@diversity.org.uk     Web: www.diversity.org.uk/equality/

We welcome the intent of Parts 1 to 3 of the Bill. In our evidence we wish to focus on Part 4
– sections 25 and 26 – which directly affects the lesbian, gay, bisexual and transgender
(LGBT) communities of Scotland.

Section 25 – repeal of section 2A

That section 2A of the Local Government Act 1986 discriminates against LGBT people is
incontrovertible. Replace the word “homosexuality” in section 2A with any other personal
attribute, for example “left-handedness”, “mixed race marriage” or “the Jewish religion”, and
that becomes quite clear. Under the European Convention on Human Rights, and under
natural justice, a law that discriminates in this way is only acceptable if it can be clearly
shown to be necessary.

In our view, there is no evidence that section 2A fulfils any necessary or useful function. That
alone is enough to justify repeal, in the same way that the ineffective, but offensive and
discriminatory Act of Settlement requires repeal. Worse however, and what makes repeal
urgent, is the clear evidence of harm caused by section 2A.

The effects of section 2A

Section 2A has never been tested in court in any part of Britain. The language of the statute
(“the promotion of homosexuality”) does not appear in any other legislation.

An advisory circular issued by the Scottish Office in 1988 (circular 9/1988) stated that
section 2A should not affect local authorities’ powers to provide services to all citizens.
However, that circular does not have the force of law, and councils in Scotland which have
sought legal opinion on section 2A have received conflicting advice.

This has led to variation in the interpretation of section 2A by councils. Section 2A is being
cited in some places to justify refusal of support. For example, in June 1998, Perth and
Kinross Council declined funding to Dundee Lesbian, Gay and Bisexual Switchboard, a
counselling service, on the ground that to fund the organisation would breach section 2A,
despite the fact that other local authorities in Scotland do fund such services.

Subsection (1)(b) of section 2A concerns school teaching, and is the most harmful part of the
section.
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Because of the discrimination faced by LGBT people, it is impossible to discover accurately
what percentage of people are gay. In evidence to the Equal Opportunities Committee,
Ann Allen of the Church of Scotland mentioned a figure of 1 in 200. That is certainly too
low. Exit polls in the last two US federal elections, which asked a variety of questions about
voters’ backgrounds, found between 4% and 5% stating that they were lesbian or gay.

The size of a minority is of course irrelevant to the right of that minority to be treated equally
and fairly, but it is important to recognise that the chances are that most school classes will
contain at least one gay pupil. Many of them will discover their sexual orientation while at
secondary school. A striking feature of much of the argument against repeal of section 2A is
that it ignores or marginalises the needs of young LGBT people and their families.

Discussion with any group of young LGBT people, or with any agency supporting young
people, will confirm qualitatively the extent of social exclusion and bullying faced by this
group. There has been little research so far into discrimination against LGBT people, in
schools or elsewhere, but some quantitative results are available.

In a recent study of teachers in England and Wales1, 56% reported that section 2A made it
more difficult to meet the needs of lesbian, gay and bisexual pupils. In the same study, 82%
of teachers reported that they were aware of homophobic bullying in their school, but only
6% of schools addressed homophobic bullying in their anti-bullying strategy.

An ongoing study by Glasgow University’s MRC Social and Public Health Sciences Unit has
found similar results in Glasgow schools.

A study of gay men in Edinburgh2, commissioned by the Scottish Executive in 1999, found
that 43% had been bullied at school or college. A separate 1999 study of LGBT people in
Edinburgh3 found that 37.5% had been bullied at school or college. A study of social
exclusion among lesbian and gay people in Glasgow4 found that 29% reported that their level
of educational attainment had been negatively affected by their own or others’ feelings about
their sexual orientation. 58% had realised by the age of 16 that they were lesbian or gay, but
only 9% had come out to others by that age. Only 1% said that materials on lesbian or gay
sexual orientation were available at school. 17% of study participants had attempted suicide.

A survey in England and Wales5, found that 48% of lesbian and gay teenagers had suffered a
violent assault and 79% had been abused by fellow students. 20% of gay teenagers who were
bullied attempted suicide.

The LGBT youth support projects in Edinburgh and Glasgow have collected much personal
testimony from young people which confirms the evidence of the statistics available. One
young woman reported that she had counted 14 incidents of homophobic abuse aimed at her
in one day at school, and that that was not unusual. Another said she was asked by staff to

                                                          
1 N. Douglas et al., Playing it Safe, University of London Health and Education Research Unit, 1998
2 The Experience of Violence and Harassment of Gay Men in the City of Edinburgh, Scottish Executive Central
Research Unit, 2000
3 M. Plant et al., Experiences and Perceptions of Violence and Intimidation of the Lesbian, Gay, Bisexual and
Transgender Communities in Edinburgh, City of Edinburgh Council Community Safety Unit, 1999
4 S. John and A. Patrick, Poverty and Social Exclusion of Lesbians and Gay Men in Glasgow, West of Scotland
Lesbian and Gay Forum, 1999
5 A. Mason and A. Palmer, Queerbashing – a national survey of hate crimes against lesbians and gay men,
Stonewall, London, 1996
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leave school after 4th year because she was out as a lesbian, which was considered to be a bad
influence on other pupils.

The harm done by section 2A is not restricted to LGBT pupils and their families. Other pupils
who are perceived to perhaps be gay are subject to homophobic bullying, as are pupils with a
parent or other family member who is gay. In addition, of course, all pupils suffer if a school
fails to encourage the values of respect and tolerance for difference.

Does section 2A perform a necessary function?

Opponents of repeal have claimed that section 2A is needed to prevent “the promotion of
homosexuality” in schools. Concrete examples for this ill-defined phrase are claimed to be
the use of inappropriate teaching material, and the potential encouragement of young people
to become gay.

Inappropriate material

No opponent of repeal has been able to produce a single piece of evidence of any attempt to
use inappropriate material relating to homosexuality in Scottish schools, either before or after
section 2A. That is not surprising, since it has never happened.

The book Jenny lives with Eric and Martin has been cited as the trigger for the enactment of
section 2A. It is claimed the book was used in London primary schools prior to 1988. In
reality it was never available in any school – there was one copy, for information, in an Inner
London Education Authority teacher centre.

It has been suggested by the campaign group Keep the Clause that certain health information
material produced by Healthy Gay Scotland will be used in schools if section 2A is repealed.
That is simply false – the material is designed for sexually active gay men seeking advice on
safer sex. It was never intended to be, and will never be, distributed in schools.

We believe that teachers, head teachers and education authorities are professionals who
would no more use inappropriate material relating to homosexuality than they use
inappropriate material relating to heterosexuality. There was no use of inappropriate material
prior to section 2A, and none now in Northern Ireland, where section 2A does not apply.

Some of those who oppose repeal of section 2A say that they trust teachers, but that they fear
that education authorities will promote the use of inappropriate material. Section 26 of the
Ethical Standards Bill provides a guarantee against inappropriate material of any kind being
promoted by education authorities, so this fear is unfounded.

Encouragement of homosexuality

No-one knows why different people have different sexual orientations. What is clear from
studies is that potential sexual orientation is determined at an early age. The vast majority of
gay people report that they discovered their emotional and sexual attraction to people of their
own sex, usually at around the age of puberty. They had no choice in the matter – who would
choose a life which at present results in widespread bullying and prejudice?
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Many of those who oppose repeal of section 2A believe that homosexuality is intrinsically
bad. We do not agree, but in any case, the evidence is clear that no-one will be turned gay as
a result of the removal of the stigma of section 2A, or as a result of teachers giving accurate
and non-judgemental information about sexual orientation. Promotion of homosexuality is
impossible, and no-one has any interest in attempting it.

Section 26 – councils’ duties to children

We welcome the introduction of section 26 of the Ethical Standards Bill. Like section 2A,
section 26 applies to local authorities. Unlike section 2A, section 26 is non-discriminatory.
Because teachers, headteachers and education authorities are professionals, we think it
unlikely that section 26 will need to be invoked. However, it provides the ultimate assurance
that if the professionalism of teachers and of the education authority were to break down,
parents can use section 26 to ensure that inappropriate material is not used in schools.

Section 26 provides broader protection than section 2A, as it covers all teaching, not just
material related to homosexuality.

There have been calls for section 26 to be amended to stress the importance of marriage. A
significant proportion of Scottish families are not headed by a married couple. We believe
that the important values in family relationships are stability, commitment, love, honesty and
respect. We are sure that even those who wish to see section 26 amended would agree that a
family headed by unmarried parents or a single parent that embodies those values is a better
environment for bringing up children than a unloving marriage in which those values are
missing. We believe that the danger of specifying in law that marriage is the principal aspect
of importance to a family is that that will reduce the perceived importance of these vital
values, and will stigmatise children whose parents are divorced or not married.

We would suggest that one amendment that might be considered, and which would
strengthen the child-centred nature of the section, is the inclusion of the needs of each child
as a factor to which regard should be given in subsection (1)(b).

Human Rights and Equal Opportunities impact of the Bill

Article 2 of Protocol 1 of the European Convention on Human Rights guarantees a right to
education, while Article 14 of the Convention prohibits discrimination in the enjoyment of
the Convention rights. The European Court of Human Rights has ruled (eg Salgueiro da Silva
Mouta vs. Portugal, 1999) that sexual orientation discrimination is covered by Article 14.

David Pannick QC and Helen Mountfield QC, in a recent report for the human rights
organisation Justice, state that section 2A, in its effects on LGBT pupils’ education outlined
above, is likely to breach Article 2 of Protocol 1. Pannick and Mountfield also consider that
section 2A breaches Article 10 of the Convention, the right to freedom of expression
including the right to impart and receive information and ideas, and Article 8, the right to
respect for family and private life.

Section 2A stigmatises LGBT people. It restricts teachers in the help and support they can
give to LGBT pupils, and thereby contributes to the very significant problems faced by young
LGBT people. Its repeal will therefore assist with the reduction in the social exclusion faced
by LGBT people, and will help the encouragement of equal opportunities.



Written Evidence on the Ethical Standards in Public Life etc.
(Scotland) Bill

20th March 2000

From:
Lesbian Mother’s Network, Scotland
c/o One Parent Families Scotland
13 Gayfield Square Edinburgh
EH1 3NX

In support of the repeal of section 2A

None of us live in pretend families.

We have become parents by choice, by accident, through IVF, through donor
insemination, in a current relationship, in a previous relationship or by committing
ourselves to a partner who already has children.  In this we are no different, no more
flawed or perfect than the rest of society.

We are real families.  We have children and they go to school.
Many go to schools where homophobic remarks can go unchallenged and
homophobic bullying happens around our children or involves them directly.

At present we can ask but we cannot expect their teachers to support and defend them.
To do so would open them to the risk of attack and condemnation by the press and
some parents.  Until section 2A is repealed teachers work in a climate of fear and
uncertainty.   There is no solid ground where they can be confident that it is a safe for
them to acknowledge lesbian and gay families as real and acceptable.  In a school,
where some parents may hold racist views,  teachers are still expected to teach
children “to be aware of and value differences” (A Curriculum Framework for
Children 3 –5) to “be positive about themselves and their social and cultural
backgrounds” and  to “demonstrate respect and tolerance towards others” (Personal
and Social Development 5 – 14 National Guidelines), but our families are defined in
law as pretend, not only pretend but dangerous – something from which children must
be protected.

Many parents and teachers do not agree with the law as it stands giving the balance of
power to those who wish to promote ignorance, intolerance and homophobia.

Our children and grandchildren and yours, will grow up white, black, mixed-race,
female, male, able-bodied, disabled, heterosexual, bisexual, homosexual, Muslim,
Jewish, Hindu, Christian, atheist, Buddhist, rich and poor.  All of them deserve an
education that accepts and values the diversity of their background and future.



1

��������	
�������	��	������	����	����
�
��������	����

Submission Document

Prepared for the Equal Opportunities Committee of
the Scottish Parliament

20 March 2000



2

1. Introduction

Keep The Clause Campaign

The Keep The Clause campaign was formed in reaction to the proposed
repeal of Section 2A (more commonly known as Section, or Clause 28) as
presented in the Scottish Executive Consultation on the Ethical Standards
in Public Life etc (Scotland) Bill. Keep The Clause is an umbrella
organisation drawing support from secular, religious and ethnic groups
across Scotland, all united in their concern over the Scottish Executive’s
plans to repeal Section 2A.

Opposition to the repeal of Section 2A is not based on intolerance or
homophobia, but a genuine concern about the erosion of traditional family
values and protecting children from inappropriate campaigning by minority
rights groups.

Many parents in Scotland feel the Executive has not sought their views on
this and the aim of the Keep The Clause campaign has been to give the
‘silent majority’ a strong voice.

Public opinion is firmly behind the Keep The Clause campaign. Opinion
polls such as those conducted by the Daily Record and more recently the
poll conducted in Ayr, have consistently shown that more than two thirds
of the people of Scotland are opposed to the Executive’s plans.

The strength of public opinion is also reflected in the number of signatures
we have collected for our petition. To date, we have collected almost
100,000 signatures for the Keep The Clause petition. When this is viewed
alongside other groups opposed to repeal, such as Protect Our Children
who have collected over 25,000, it demonstrates the considerable ground
swell of support for our position.

2. Our Position

The Scottish Parliament was created to bring democracy and political
responsibility closer to the people of Scotland to make them feel they are
connected to the political process.  In other words, to create a political
culture that is inclusive. However, what this debate has demonstrated is
that the current government, in its attempts to be ‘politically correct’, only
speaks and acts for the most articulate and vocal minority groups.

No-one would argue that it is the responsibility of the state to protect the
rights of minorities and to create a tolerant society, but in doing so, the
state has to understand and be considerate of the values of the majority.
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We must remember that 70% of children live in a married family
environment, whilst only 0.1% live with same sex parents. We cannot
condone the stigmatization of children in such circumstances, but the state
has to make a decision about what is valued in society.

We therefore argue that homosexual relationships cannot be presented as
having the same moral equivalence to marriage.  As such, sex education
should be designed to value and support heterosexual marriage. If Section
2A is to be repealed, then it is the responsibility of the Parliament, through
this committee, to find a legislative alternative that does not discriminate
against one group but at the same time protects and enshrines marriage
as the central building block of society.

Keep The Clause welcomes this opportunity to present evidence before
the Equal Opportunities Committee and we urge the committee to prove to
the people of Scotland that the unique committee structure of the Scottish
Parliament can marry the will of the Parliament will the legitimate concerns
of the people. It is in this spirit that we outline our concerns.

3. Our Concerns

The new clause does not support marriage as the central building
block of society

The new clause requires local authorities to have ‘regard to – the value of
stable family life’ in all its services relating to children.

Our first concern is that the term ‘regard to’ is not adequately defined.  As
such, it is unclear as to how this could be measured or enforced.

Secondly, the new clause offers no definition of ‘stable family life’. The
First Minister has said that it is to be taken as an inclusive term because
the Scottish Executive does not wish to be judgemental in its
interpretation.

Brian Monteith recently tabled a parliamentary question asking the
Executive for a clear decision:

To ask the Scottish Executive whether the phrase ‘stable family
life’, contained within its duties of councils section in the proposed
Ethical Standards in Public Life Bill, includes children living with (a)
a married couple; (b) an unmarried heterosexual couple; (c) a gay
couple; (e) a lone parent and (f) other carers such as grandparents,
other blood relations, foster parents and guardians.
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The Executive has not yet responded with a definition.

European law provides for the protection of a person’s right to family life
and home. Family, in this context, is considered to extend beyond formal
relationships and legitimate arrangements and now covers children born
outside marriage. None of the case law indicates that homosexual and
transexual unions constitute ‘family life’.

It is unclear why the Scottish Executive considers the term marriage to be
so ‘politically incorrect’ when in England, Education Secretary, David
Blunkett, has laid down proposals that will require schools to teach
children about the nature of marriage and its importance for family life.
Children would also learn the significance of marriage and stable
relationships as the key building blocks of community and society.

We would like to see the Scottish Parliament adopt a similar amendment
to the new clause that makes a clear legal obligation on local authorities to
ensure that marriage is taught as the central building block of society.

Section 28 is part of a broader agenda of social change that will
undermine marriage

In September 1998, the then Scottish Office commissioned a research
group TASC to carry out research into the extent and nature of violence
and harassment by gay men in Edinburgh. The report says:

“discrimination, harassment and violence against gay men which
permeates our society is rooted in an ideology which upholds
heterosexual relationships as the norm and stigmatizes homosexuality.
This ideology has been described as ‘heterosexism’, offers a more
sophisticated and complex explanation of anti-gay hatred…

‘cultural heterosexism is disseminated through society’s principal social
and cultural institutions such as religious, legal and education system …it
is cultural heterosexism that provides the underlying conditions which
justify the routine victimization of gay people

…this perspective holds that only through changes at an institutional level
can the underlying causes of anti-gay violence be effectively addressed”

If the logic of this argument is taken forward, then in order to prevent the
stigmatization of one group and create a more tolerant society, the
fundamental values, norms and lifestyle of society have to discarded.

At the Equal Opportunities Committee Meeting on 13 March 2000, the
Reporter for sexual orientation issues informed the committee about the
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outcome of a meeting between members of the committee and the
Equality Network. During the meeting, the Equality Network outlined a
working programme, which included an overhaul of Scots law to
accommodate sexual orientation and the civil recognition of gay
marriages.

Parents will be left without statutory protection

The repeal of Section 28 constitutes the removal of statutory protection to
be replaced with no binding voluntary guidelines. There is no indication of
how these guidelines will be enforced or what sanctions will be put in
place for non-compliance. Parents do not feel that guidelines offer
adequate protection.

We have always maintained that we trust the professionalism of teachers
implicitly, but it is important to remember that Section 28 actually applies
to local authorities and was enacted as a result of local authorities that
where found to be using public money to actively promote homosexuality.

The proposed guidelines will not be binding on local authorities. In fact,
local authorities have in the past ignored ministerial guidance on targets.
What recourse in law do parents have if these guidelines are not applied?

We would wish to see the guidelines themselves made statutory, or at the
very least there should be a statutory obligation placed upon local
authorities to adhere to the guidelines.

The repeal of Section 28 could have implications for parents rights
and European law

An opinion sought by Senior Counsel demonstrates that parents in
Scotland do not have the statutory right to be informed about how
homosexuality will be taught. In addition, they have no right to be given
prior notice of lessons in which it will be covered. The legal right of
withdrawal is complex and unclear.

Before any repeal of Section 2A is enacted, these issues should be
addressed and parents should be given the legal right to review materials
and be informed as to when and what context homosexuality will be
taught.

The repeal of Section 2A may also have implications under European
Law. There is a risk that European Convention rights may be breached if
children are given lessons in which homosexuality is promoted. A
challenge brought under Article 9 could succeed if the teaching amounted
to inappropriate promotion or if it was offensive to the moral views of
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parents. European case law does not consider guidelines as sufficient for
ECHR purposes because they do not have statutory force.

Section (b)∗  of the new clause does not define what is meant by
inappropriate material

We welcome the Executive’s attempt to ensure that sex education
materials are appropriate to a child’s age and stage of development.
However, the term ‘appropriate’ is not defined. Who will decide what is
appropriate and what criteria will they use to make this decision?

What is deemed appropriate by some, may not be by others. The Avon
Pack, which uses homosexual role-playing, demonstrates this point. The
Scottish Parent and Teachers Association told the Education, Culture and
Sport Committee that a school governor in Bristol had found the pack
wholly appropriate.

We find this astonishing, because any parents that have seen the pack
are appalled by the content. In fact, the threat of homosexual role-playing
was deemed so inappropriate that the Prime Minister assured the public
that children would not be asked to participate in homosexual role-playing.

Parents must be given the right to vet and veto materials before they are
used in class. The Executive must provide the public with a clear definition
of what is meant by ‘inappropriate’.

                                                          
∗  Council’s duties to children 1(b): the need to ensure that the content of instruction provided in the
performance of those functions is appropriate, having regard to each child’s age, understanding and stage of
development


