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ENTERPRISE AND CULTURE COMMITTEE 
 

AGENDA 
 

26th Meeting, 2005 (Session 2) 
 

Tuesday 6 December 2005 
 
The Committee will meet at 2 pm in Committee Room 1. 

1. Items in private: The Committee will consider whether to take in private agenda 
item 6 at this meeting and its approach to the report on its inquiry into business 
growth at its meeting on 13 December 2005.  

2. St Andrew’s Day Bank Holiday (Scotland) Bill: The Committee will take 
evidence from— 

Tom McCabe MSP, Minister for Finance and Public Service Reform, Ian 
Donaldson, Head of International Strategy and Coordination Branch, Judy 
Torrance, Marketing Manager, International Projects Division, and Jane 
McLeod, Solicitor, Legal and Parliamentary Services.  

3. St Andrew’s Day Bank Holiday (Scotland) Bill: The Committee will consider its 
approach to reconsideration of the bill at Stage 1.  

4. Bankruptcy and Diligence etc. (Scotland) Bill: The Committee will take 
evidence on the general principles of the bill at Stage 1 from— 

Paul Cackette, Head, Andy Crawley, Bill Team Leader, and Beverley Francis, 
Bill Team Manager, Civil Justice Division, and Joyce Lugton, Property Law 
Team Leader, Civil Law Division, Scottish Executive.  

5. Bankruptcy and Diligence etc. (Scotland) Bill: The Committee will consider its 
initial approach to the bill at Stage 1. 

6. Bankruptcy and Diligence etc. (Scotland) Bill: The Committee will consider a 
list of candidates for the post of adviser to the Committee on the bill.  

Stephen Imrie 
Clerk to the Committee 

Tel. 0131 348 5207 
enterprise.committee@scottish.parliament.uk 

 
* * * * * * * * * * 
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Submission from the Minister for Finance and Public Service 
Reform on the St Andrew’s Day Bank Holiday (Scotland) Bill 
 
Note by the clerk – informal meeting with the Minister for Finance 
and Public Service Reform 
 
Agenda Item 3 
 
Note by the Convener 
 
Agenda Item 4 
 
Please note: copies of the Bill and its accompanying documents 
are available online at:  
 
http://www.scottish.parliament.uk/business/bills/billsInProgress/b
ankruptcy.htm
 
Four briefing papers from SPICe on various aspects of the bill 
 
Agenda Item 5 
 
Note by the clerk  
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the meeting of the Committee on 22 November)  
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Enterprise and Culture Committee 

26th Meeting 2005 

Tuesday, 6th December 

Submission from Mr Tom McCabe MSP on the St Andrew’s Day Bank 
Holiday (Scotland) Bill 

 

LETTER DATED 22 NOVEMBER 2005 

 
ST ANDREW’S DAY (SCOTLAND) BILL 
 
I look forward to our meeting on Thursday 24 November to discuss Denis Canavan’s 
St Andrew’s Day (Scotland) Bill.  
 
I thought it would be useful if I set out some of our thinking on the Bill before our 
meeting. I would very much like the Scottish Executive and the Parliament to work 
together to come up with proposals to celebrate St Andrew’s Day.  
 
During the Stage 1 debate on 6 October there was wide consensus that we should do 
more to celebrate St Andrew’s Day in Scotland. The Executive has been working on a 
programme of activities for this year taking place in Scotland and in Brussels. This is 
the most ambitious range of St Andrew’s Day events ever held. Also over 41 events 
are being hosted or supported by the Foreign and Commonwealth Office around the 
world. The First Minister will be sending his annual message to all FCO overseas 
posts to be used at events around the world.  
 
In Edinburgh we are hosting a free public One Scotland Ceilidh which will draw on 
our strong national identity while reflecting our increasing cultural diversity. There 
will be a number of artists and bands taking part in a diverse programme of dance and 
music. As you can see from the attached list of events, Scottish Executive Ministers, 
including myself, will be taking part in events throughout the day.  
 
As you are aware the St Andrew’s Day (Scotland) Bill would only allow Banks to 
close on 30 November without incurring penalties. It would not create a public 
holiday. I have a number of concerns if the Bill was passed: 
 

 In passing the bill we risk giving the incorrect impression that Parliament 
has instituted a public holiday: we would have created public expectation 
which we could not then satisfy;  

 
 Observance of St Andrew’s Day as a holiday would be patchy and would 

create confusion in the banking and other sectors; 
 

I believe there are non-legislative ways of taking this forward and we should build on 
this year’s initiatives to increase awareness and celebration of St Andrew’s Day.  
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I said during the Stage 1 debate that we are keen to work with the parliament on ways 
to upscale the celebration of our national day. I hope we can agree that it would be in 
everyone’s interest to do so without incurring the risks referred to earlier.  
 
TOM MCCABE 

ANNEX 
 
1. Scottish Ministers will be involved in a number of events around St. Andrew’s 

Day: 
 
• The First Minister will attend the Glenfiddich Awards Ceremony in Edinburgh on 
30 November; 

• The Minister for Finance and Public Service Reform will attend the annual 
Brussels St Andrew’s Lecture on November 29. This year, the lecture will be 
delivered by best-selling author Alexander McCall Smith. 

• The Minister for Tourism, Culture and Sport will attend a St. Andrew’s Day event 
at the University of Glasgow’s Crichton campus in Dumfries, at which Scottish 
songwriters will perform, for the first time, selected songs in the Burns tradition; 

• The Minister for Communities will attend a Race Equality Champions lunchtime 
event being hosted by the Commission for Racial Equality in the Scottish Parliament; 

• The Minister for Environment and Rural Development is to host a Taste of 
Scotland evening reception in Brussels; 

• The Minister for Communities and the Minister for Education and Young People 
will attend an evening reception being hosted by the Scottish Inter Faith Council in 
the Scottish Parliament. This reception is part of the celebration of interfaith work 
between Scotland’s diverse faiths and religions and is linked to the ‘One Scotland 
Many Cultures’ theme of St. Andrew’s Day; and 

• The Minister for Communities will open the Executive’s One Scotland ceilidh 
concert. 

 
2. For the first time, the Scottish Executive will be hosting St Andrew’s Day 

festivities.   On November 30 we will be holding a ‘One Scotland Ceilidh’ in 
Edinburgh.  The free ceilidh will take place at an open-air stage in the 
Lawnmarket and indoors at the Hub.  The event is themed around our ‘One 
Scotland Many Cultures’ campaign, and the evening’s bill of entertainment will 
draw on Scotland’s strong traditions for inspiration and will reflect our country’s 
increasing cultural diversity.  Artists participating include Dougie Maclean, Tartan 
Dholies, Peatbog Faeries, Wild Cigarillos Ceilidh Band and Croft 5.  There will 
also be a programme of diverse dance and music. 

 
3. South Lanarkshire Council is hosting a St. Andrew’s Night event in Rutherglen 

Town Hall. The event, which is being organised by the Scottish Council on 
Archives, is entitled Documents that Shaped the Nation.  It will feature a panel of 
Scotland’s top historians, as well as MSPs Wendy Alexander and Tommy 
Sheridan.  
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4. A St Andrew’s Day message from the First Minister will be sent to all FCO 
British Embassy networks. 

 
5. The Foreign and Commonwealth Office were contacted in October to offer a 

special package of promotional items for St Andrew’s Day celebrations. The FCO 
British Embassy networks are holding or supporting a large number of events 
around the world to celebrate St Andrew’s Day. The 41 events identified include:  

 
• Abuja, Nigeria: Caledonia Ball to be held; 
• Amman, Jordan: The Embassy Club with 70-strong UK police contingent to hold a St. 

Andrew’s Day party on 24 November; 
• Ankara, Turkey: Caledonia Society holding St. Andrew’s Day ball; 
• Australia: St Andrew’s Day celebrations; 
• Belgrade, Serbia and Montenegro: event; 
• Boston: St Andrew’s Day event; 
• Bratislava: St Andrew’s Day events; 
• Brunei: St Andrew’s Society events; 
• Brussels: St Andrew’s Day events; 
• Chicago, USA: Deputy Management Officer at British Consulate holding St. Andrew’s 

Day event; 
• Denmark: Ambassador and representatives to attend Caledonia Society St. Andrew’s Day 

Ball; 
• The Gambia; 
• Jeddah, Saudi Arabia: British Consulate to hold Caledonia Society St. Andrew’s Day ball; 
• Kolkata, India: Embassy to hold a grand charity ball on 26 November to celebrate St. 

Andrew’s Day; 
• Latvia: The British Chamber of Commerce in Latvia is organising its monthly dinner with 

a Scottish theme for St Andrew’s Day; 
• Lusaka, Zambia: Caledonia Society to hold St. Andrew’s Day Ball; 
• Macedonia: St. Andrew’s Day reception; 
• Mumbai, India: British Deputy High Commission to hold a St. Andrew’s Day event on 19 

November; 
• Madrid, Spain: Caledonia Ball to be held; 
• Moscow: St Andrew’s Day event; 
• New York: St Andrew’s Day event; 
• Panama City: St Andrew’s Day event; 
• Papua New Guinea: St Andrew’s Day celebrations; 
• Peru: St Andrew’s Day events; 
• Prague, Czech Republic: Caledonia Society Ball to be held; 
• Riyadh: St Andrew’s Ball; 
• Seychelles: St Andrew’s Day celebrations; 
• Sri Lanka: St Andrew’s Day events; 
• St Petersburg: St Andrew’s Day celebrations; 
• Tashkent: several events taking place; 
• The Netherlands: St Andrew’s Day celebrations; 
• Tokyo, Japan: British Embassy to hold a St. Andrew’s Day ball; 
• Ulaanbaatar: British Embassy holding an event; 
• Warsaw: St Andrew’s Day competition; and 
• Zagreb, Croatia: to organise a St. Andrew’s Day event. 
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Enterprise and Culture Committee 

26th Meeting 2005 

Tuesday, 6th December 

St Andrew's Day Bank Holiday (Scotland) Bill at stage 1 

Note by the clerk - informal meeting with the Minister for Finance and 
Public Service Reform 

Present:  

Alex Neil MSP  
Tom McCabe MSP  
Christine May MSP  
Dennis Canavan MSP.  

1. Alex Neil ("the Convener") began the meeting by stating the 
importance of ensuring that discussions on the St Andrew's Day Bank 
Holiday (Scotland) Bill ("the Bill") be as open and transparent as 
possible. To this end, he asked that a note of this meeting be circulated 
to the Enterprise and Culture Committee ("the Committee") as a public 
paper. The Minister for Finance and Public Service Reform ("the 
Minister") agreed to this and confirmed that he would be attending the 
meeting of the Committee on 6 December 2005 to give evidence on 
the general principles of the Bill.   

2. The Convener went on to explain the purpose of having requested the 
meeting, namely to ascertain the Scottish Executive's position in 
respect of whether the general principles of the Bill should be agreed to 
by the Parliament. He expressed his understanding that the Executive 
is not prepared to support the Bill currently before the Parliament but 
may be prepared to support an alternative. 

3. The Minister reserved judgement in respect of expressing an opinion 
on the hypothetical question of any further bills and confirmed that the 
Executive is not prepared to support the Bill currently before the 
Parliament because, as stated during the stage 1 debate on 6 October, 
it does not believe that the Bill will achieve its stated intention of 
creating a national public holiday, owing to the limited legal status of 
bank holidays as established by the Banking and Financial Dealings 
Act 1971 (“the 1971 Act”). 

4. He added that, in the Executive's view, establishing a bank holiday on 
St Andrew’s Day would lead to a widespread misconception by the 
general public that such a bank holiday would entitle employees in 
Scotland to a statutory holiday. He stated that the Executive believes 
that the Parliament should only legislate when it is appropriate to do so.  

5. For these reasons, the Executive does not believe that the most 
effective method of promoting the celebration of St Andrew’s Day is by 
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way of primary legislation and is not, therefore, willing to support the 
approval of the Bill at Stage 1.  

6. However, the Minister went on to explain the Executive’s support for 
raising the profile and celebration of St Andrew’s Day, both in Scotland 
and abroad, by non-statutory means. On 22 November, the Executive 
announced a programme of events to highlight the celebration of 
St Andrew’s Day1 and stated that it would look favourably on any 
suggestions to upscale the profile of the national day. He went on to 
add that public bodies already have the power to grant their employees 
a day's leave on St Andrew's Day from existing public holiday 
arrangements and stated that the Executive would be happy to re-
emphasise to those bodies that they are able to mark St Andrew's Day 
in this way. 

7. The Convener expressed his understanding that the Parliament does 
not have a power to create such a thing as an enforceable "public 
holiday"; the Minister agreed this to be the case. 

8. Dennis Canavan (DC) acknowledged that the Bill of itself would not 
create a public holiday but stated that, by establishing a bank holiday, it 
would facilitate and encourage the observance of such a holiday. He 
added that amendment of schedule 1(2) of the 1971 Act is the only 
means open by which the Parliament could create anything akin to a 
nationwide holiday; that this power is devolved to the Parliament under 
the Scotland Act 1998 and asked why it should not be used to establish 
a bank holiday on St Andrew's Day in the same way that the May Day 
bank holiday was established in the 1970s. He said that the Bill would 
have the effect of creating a St Andrew’s Day bank holiday which 
would have the same legislative status as any other bank holiday. 
DC also raised the issue of ministerial support for and attendance at 
events in Brussels for St Andrew's Day 2005 whilst, in his view, not 
enough being done here in Scotland. 

9. The Minister did not agree that the Bill would have the effect outlined 
by Dennis Canavan and restated that the Executive believes that the 
creation of a bank holiday on St Andrew’s Day was not the appropriate 
way forward. He also disagreed with the view that not enough was 
being done in Scotland. 

10. Dennis Canavan responded that the Bill is within the vires of the 
Parliament; the Minister stated that he was not challenging whether the 
Bill was within the vires of the Parliament but that he was challenging 
whether it would have the impact described by Dennis Canavan. 

11. In light of this, the Convener asked about the position of legislation 
proposed by Karen Whitefield MSP in respect of trading on Christmas 
Day and on New Year's Day compared with the Bill. The Minister 
stated that he would seek advice on the comparative position.  

                                                 
1 Scottish Executive press release 22 November 2005  St Andrew's Day - a national celebration  

http://www.scottishexecutive.gov.uk/News/Releases/2005/11/22115656
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12. The Convener also asked that the Executive clarify the position on the 
status of the observance of a potential bank holiday on St Andrew’s 
Day in relation to the current observance of other bank holidays in 
Scotland, such as May Day.  

13. Christine May expressed her support for any steps taken by the 
Executive to ramp up efforts to celebrate St Andrew's Day as a national 
day and, in light of events outlined for 2005, asked what further action 
the Executive is planning to take to build on the celebration of St 
Andrew’s Day in future years. 

14. The Minister stated that the Executive is willing to encourage both 
public sector and private sector employers in Scotland to work with 
staff to facilitate the observance of St Andrew’s Day as a holiday within 
existing holiday entitlements. The Executive is willing to consider giving 
support to any non-legislative proposals the Committee may wish to 
make to further encourage celebration of St Andrew’s Day.  

15. Dennis Canavan asked why the Executive would not be prepared to 
support the Bill, given that the holiday created would not be compulsory 
and would be a matter for negotiation between employees and 
employers. The Minister responded that he did not consider legislation 
to be necessary to bring this about and, indeed, that employers and 
employees are currently able to undertake such negotiations. 

16. The Convener asked about any possible consequences for the 
observance of bank holidays and statutory leave provisions for 
employees in light of the recent introduction in the House of Commons 
of the Work and Families Bill. The Minister agreed to seek advice on 
the possible consequences of the provisions of that Bill. 

17. Dennis Canavan referred to the Executive's position that non-legislative 
means of taking this forward would be more appropriate and asked the 
Minister to outline what those means are. The Minister referred to the 
range of measures set out in his answer to parliamentary question 
S2W- 20087 and re-iterated that the Executive is prepared to re-stress 
to employers the existing position that they are able to grant a holiday 
on St Andrew's Day and that it is willing to encourage people to 
consider taking a day's holiday on that day. 

18. The Convener thanked the Minister for taking the time to attend the 
meeting and for clarifying a number of points. 

Stephen Imrie 
Clerk to the Committee  
1 December 2005 
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Enterprise and Culture Committee 

26th Meeting 2005 

Tuesday, 6th December 

Re-consideration of the St Andrew’s Day Bank Holiday (Scotland) Bill at 
stage 1 

Note by the Convener 

Introduction  

1. The Enterprise and Culture Committee reported to the Parliament on its 
Stage 1 consideration of the general principles of the St Andrew’s Day Bank 
Holiday (Scotland) Bill on 29th September 2005 (SP Paper 425). 

2. The Parliament debated the Stage 1 report on 6 October 2005 and agreed 
the following motion (S2M – 3356):  

“That the Parliament notes that the Enterprise and Culture Committee 
supports the principles of the Bill; believes that St Andrew’s Day should be a 
day of national celebration and strongly supports the Executive’s commitment 
to achieving this objective; notes that the Enterprise and Culture Committee’s 
Stage 1 report concludes that the Bill does not fulfil this purpose and would 
not place a statutory obligation on employers to grant St Andrew’s Day as 
part of employee holiday entitlement; seeks to uphold the consensus across 
the Parliament that we should only legislate where necessary and when we 
can give effect to that legislation; believes that there is further work to be 
done to develop proposals to celebrate St Andrew’s Day; agrees to refer the 
St Andrew’s Day Bank Holiday (Scotland) Bill back to the Enterprise and 
Culture Committee for a further report on the general principles, and 
considers that further proposals should be developed for the celebration of St 
Andrew’s Day.”  

Progress of Stage 1 consideration  

3. The Committee considered the decision of the Parliament at its meeting on 
8th November 2005 and agreed to (i) seek an informal meeting between the 
Convener and the Minister for Finance and Public Service Reform, Tom 
McCabe MSP, to discuss how the Committee might be taken forward the 
Stage 1 process and (ii) take formal oral evidence from the Minister on the 
Scottish Executive’s position on the Bill. 

4. The Convener held an informal meeting with Mr McCabe on 24 November 
2005. This meeting was also attended by the Deputy Convener, Christine May 
MSP, and the member in charge of the Bill, Dennis Canavan MSP. An agreed 
note of this meeting has been circulated as paper EC/S2/05/26/2.  

5. At today’s meeting, the Minister for Finance and Public Service Reform will 
be providing oral evidence in addition to the written submission he has made 
(see paper EC/S2/05/26/1). Following this item, the Committee is invited to 
consider its options for the way forward.  
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Taking forward consideration of the bill at stage 1 

6. It is suggested that, in light of the written evidence received and the 
informal discussion held with the Minister for Finance and Public Service 
Reform, there are two possible options for the reconsideration of the bill at 
Stage 1. These are (not in any order of preference): 

Option A – to carry out a further, more extensive inquiry at stage 1, 
looking at the wider policy issues associated with this bill and 
arising from the Minister’s evidence. This would require a number of 
additional evidence taking sessions to be timetabled, most probably 
in the New Year, and may involve undertaking study visits. 

Option B – to reconsider the stage 1 report published by the 
Committee on 29 September, discuss its contents and update them, 
in light of the Minister’s evidence at today’s meeting. This would not 
involve the taking of any extensive additional evidence.  

7. In considering these options, members may wish to take note of the 
comments attributed to the Minister for Finance and Public Service Reform 
during the informal meeting of 24 November that the Executive is not 
prepared to support the Bill currently before the Parliament because, as 
stated during the stage 1 debate on 6 October, it does not believe that the Bill 
will achieve its stated intention of creating a national public holiday, owing to 
the limited legal status of bank holidays as established by the Banking and 
Financial Dealings Act 1971 (see paper EC/S2/05/26/2). 

Development of alternative proposals to the existing bill 

8. Members may also wish to discuss the view expressed by the Minister at 
the informal meeting of 24 November that the Committee should be invited to 
come forward with additional, non-legislative alternatives to the existing bill. 
This was a point also made by the Minister during the debate at Stage 1 on 6 
October 2005 (Official Report, Column 19876). 

9. Members may wish to note that the Committee is not required, under 
Standing Orders nor by the motion agreed to by Parliament on 6 October 
2005 to develop such proposals. Detailed proposals have now been set out 
by the Executive in its submission to the Committee. 

10. In the context of alternative, non-legislative proposals, members may wish 
to discuss, in light of the options suggested, whether this particular role is a 
task that is appropriate for a parliamentary committee. 
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Action 

11. Members are invited to consider the evidence received from the Minister 
and the options set out above with a view to agreeing a way forward and 
suggested timetable for the reconsideration of the bill at stage 1. 

12. Members are also invited to consider the extent to which the Committee 
wishes to develop an additional set of non-legislative alternatives to the bill to 
celebrate St Andrew’s Day. 

 
Alex Neil MSP 
Convener 
1 December 2005  
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HOW TO MAKE BEST USE OF THIS BRIEFING 
 
 
The Bankruptcy and Diligence etc. (Scotland) Bill was introduced on 21 November 2005.  The 
Bill is in 16 Parts.  Part 1 deals with Bankruptcy, Part 2 with Floating Charges, Part 3 with 
creating a new Scottish Civil Enforcement Commission and Parts 4-15 with Diligence. 
   
This briefing covers Parts 4-15 of the Bill on the topic of diligence.  SPICe briefings are also 
available on each of the first three parts of the Bill: 
 

• SB 05/xx Bankruptcy and Diligence Etc (Scotland) Bill: Bankruptcy 
• SB 05/xx Bankruptcy and Diligence Etc (Scotland) Bill: Floating charges 
• SB 05/xx Bankruptcy and Diligence Etc (Scotland) Bill: Scottish Civil Enforcement 

Commission 
 

The first section of this briefing provides an introduction and a definition of diligence. It also 
looks at the background of the law of diligence, and outlines the key proposals included in the 
Bill as introduced. 
 
Annex B provides an important overview of some of the key issues in the bill.  Given the 
complexity and extent of the legislation this section is necessarily a simplification of the issues 
and should be used as a summary to get a flavour of the main areas of contention.  It is not 
intended to be comprehensive. 
 
Annex A provides a glossary of terms, which can be referred to for an explanation of specific 
legal terms. 
 
The main body of the text provides a more detailed summary of the main points and can be 
used for future reference. 
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INTRODUCTION 
The Bankruptcy and Diligence etc (Scotland) Bill was introduced on 21 November 2005.  The 
Bill is a large law reform measure as a result of several Scottish Executive consultations on the 
subjects of bankruptcy and diligence. 
 
The main aims of the Bill are: 
 

• to modernise the laws of personal bankruptcy and diligence in Scotland 
• to strike a better balance between the differing needs of creditors and debtors and 

encourage responsible risk taking, helping to promote an entrepreneurial culture 
• to modernise a wide range of forms of diligence, by which civil obligations are enforced, 

and provide new enforcement methods 
• to modernise the law of floating charges to remove existing uncertainties and make 

arrangements more transparent 
• to provide for the setting up of a new Scottish Executive public body called the Scottish 

Civil Enforcement Commission 
 
The Bill contains 204 sections in 16 parts, following two major and two minor themes. The two 
major themes are the reform of the law of sequestration (commonly known as bankruptcy) and 
the wide-ranging reform of the law of diligence. The re-organisation and supervision of court 
enforcement officers and reform of the law on floating charges are the two minor themes. 
 
This briefing deals with the proposed wide ranging reforms of the law of diligence, which are set 
out in Parts 4-15 of the Bill. Separate SPICe briefings deal with sequestration, court 
enforcement officers and floating charges. 

WHAT IS DILIGENCE? 
 
Individuals in society are involved in everyday legal, financial and contractual relationships with 
other individuals, businesses or public organisations in a formal manner, which could be 
described as a ‘civil obligation’. Transactions between individuals, businesses and public 
organisations commonly give rise to legal obligations under civil law (eg the obligation to repay 
a sum of money where goods have been purchased on credit). When an individual does not 
honour such legal obligations (sometimes referred to as ‘civil obligations’), there needs to be an 
appropriate and effective system of enforcement. The law of diligence seeks to provide such a 
system, allowing enforcement of obligations against the assets of the person under the 
obligation (eg the debtor). 
 
It should be noted that the various forms of diligence do not exhaust the range of enforcement 
procedures that may be available to a creditor.  For example, the purchaser of a house may, in 
order to obtain a loan needed for its purchase, agree to grant the lender a standard security1 over 
the house.  This provides the lender/creditor with the additional powers of enforcement contained 
in the standard security – used where the borrower/debtor fails to comply with agreed terms for 
repayment of the loan.  Other examples include the possibility of a creditor being able to petition for 
the sequestration of a debtor (liquidation being the approximate equivalent to sequestration where 
the debtor is a company). 

 
1 A standard security, in Scots law, is approximately equivalent to the ‘mortgage’ of English law. 
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It should also be remembered, when considering legal powers relating to the enforcement of 
debt, that creditors also employ various informal methods of debt collection (e.g. negotiations 
aimed at achieving schemes of agreed repayments). 

Factors affecting the form of diligence used 
 
There are various forms of diligence available under Scots law.2  The nature of the debt may 
influence a creditor’s decision on the most appropriate form of diligence (see ‘Legal Authority for 
the Use of Diligence’ below).  Other factors that might influence a decision on the best way of 
enforcing repayment (although not placing a legal limit on available choices) include views on the 
efficacy and/or social acceptability of different forms of diligence. 
 
However, the main legal factors affecting the range of options open to a creditor relate to the 
nature of the property targeted by the creditor.  Certain forms of diligence are only effective against 
moveable property (e.g. household contents, stock-in-trade, bank accounts or earnings) whilst 
others are only effective against heritable property (e.g. land or buildings).  For example, 
arrestment only affects the moveable property of a debtor, whilst inhibition is concerned with the 
heritable property of a debtor.  Information on the types of property affected by each form of 
diligence is included later in the briefing and in the summary in Annex B.. 
 

Legal authority for the use of diligence 
 
A creditor must, before resorting to any of the various forms of diligence, have the authority to 
do so.  This may involve a court action in the Court of Session or, more usually, the sheriff court.  
A decree for payment, granted as a result of a court action to establish the existence and/or 
level of a debt, is in itself warrant for arrestment.  Diligence is, in such cases, used to enforce 
compliance with the court’s decree in favour of the creditor.3  Other diligences generally require 
a specific court action. Most civil obligations involve an obligation to pay money when a debt 
that is legally due is not paid. This enforcement has to be carried out by a qualified officer of the 
court, currently known as sheriff officers or messengers-at-arms (See SPICe briefing 
‘Bankruptcy and Diligence etc (Scotland) Bill: Scottish Civil Enforcement Commission’). 
 
However, there are also circumstances where diligence can be used without there being a court 
decree for payment of a debt.  Some examples (not exhaustive) of circumstances where a creditor 
can use diligence procedures without a court decree confirming the existence and level of the debt, 
are summary warrant procedures and diligence on the dependence. 
 

The Bill 
The provisions in the Bankruptcy and Diligence etc (Scotland) Bill intend to modernise the 
current laws of diligence (the range of enforcement methods) to create a better balance 
between creditor and debtor interests. The key areas of diligence being reformed are: 
 

• diligence on the dependence 
• arrestment and action of furthcoming 
• admiralty arrestment 

 
2 Based on both common law and statute (the most significant statute being the Debtors (Scotland) Act 1987). 
3 It should be noted that the failure of a debtor to repay a debt, following a court decree for payment in favour of the 
creditor, does not of itself place the debtor in contempt of court. 
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• diligence concerning heritable property 
 
The different forms of diligences included in the Bill are explained in detail later. The reforms are 
generally aimed at making the system more effective for creditors to get more of what they are 
owed back from those who ‘won’t pay’, whilst increasing debtor protection at the same time for 
those who ‘can’t pay’.  

BACKGROUND 
 
Reform of the law of diligence has been considered by the Scottish Law Commission, and other 
interested parties for over 20 years. Here are some of the key points in the history of the reform: 
 

• The Debtors Scotland Act 1987 introduced a series of reforms affecting parts of the 
enforcement system, implemented a majority of recommendations made by the Scottish 
Law Commission in its 1985 “Report on Diligence and Debtor Protection”  

 
• Jim Wallace made a statement to the Scottish Parliament in June 2000 stating that the 

Scottish Executive would be putting forward proposals for a review of the law of diligence 
 

• Most of the Scottish Executive’s proposals for reform of the law of diligence were first set 
out in “Enforcement of Civil Obligations in Scotland” published in April 2002. Many of 
these were the result of a number of the recommendations put forward by the Scottish 
Law Commission that had not been previously taken forward. This consultation indicated 
how and whether the Scottish Executive intended to take the recommendations forward. 
Two of the key Scottish Law Commission reports considered were  the 2001 “Report on 
Diligence” and 1998 “Report on Diligence on the Dependence and Admiralty Arrestment” 

 
• Debt Arrangement and Attachment (Scotland) Act 2002 – the Act introduced an 

alternative procedure to poinding and warrant sale, namely attachment and exceptional 
attachment orders. It introduced a debt advice and information package for creditors to 
supply to debtors. It also set out the framework for a statutory debt arrangement scheme. 

 
• The Partnership Agreement (Scottish Labour Party and Scottish Liberal Democrats 2003) 

made a commitment to “legislate on personal bankruptcy and diligence to modernise the 
laws of personal bankruptcy and diligence to strike a better balance between supporting 
business risk and protecting the rights of creditors.”   

 
• The “Modernising Bankruptcy and Diligence in Scotland” draft Bill and consultation was 

published in 2004. The consultation reported on the feedback from the ‘Enforcing Civil 
Obligations in Scotland’ consultation and the Scottish Executive’s intentions for the 
Bankruptcy and Diligence Bill. It also consulted further on the business organisation of 
officers and on reform of summary warrant procedure, after the granting of the warrant 
but before its execution. 

 
 

 

 

http://www.scotland.gov.uk/library5/government/pfbs-02.asp
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KEY PROPOSALS 
 
As a result of the Draft Bill and “Modernising Bankruptcy and Diligence in Scotland” 
consultation, the Bankruptcy and Diligence etc (Scotland) Bill as introduced proposes the 
following widespread reforms to the law of diligence, many of which originate from 
recommendations made by the Scottish Law Commission: 
 
Reform of main types of diligence used against heritable (immoveable) property 
 

• The abolition of adjudication for debt, replacing this form of diligence with two new 
diligences, known as land attachment and residual attachment (Part 4 of the Bill) 

 
• Reform of the law on inhibition, both on the dependence and in execution (Part 5 of the 

Bill) 
 
Reform of main types of diligence used against moveable property 
 

• Reform of the law of arrestment, both on the dependence and in execution (Part 6 and 
Part 10 of the Bill) 

 
• The introduction of a new diligence on the dependence to attach moveable property in 

the hands of a debtor, as a potential preliminary diligence to attachment, which was 
introduced by the Debt Arrangement and Attachment (Scotland) Act 2002. This is known 
as ‘interim attachment’ (Part 7 of the Bill) 

 
• Introduction of a new diligence to attach money in the hands of a debtor, known as 

‘money attachment’ (Part 8 of the Bill) 
 

• Reform of the law of diligence against earnings (Part 9 of the Bill) 
 
Reform of less commonly used forms of diligence 
 

• The abolition of outdated forms of diligence, such as actions of maills and duties, 
sequestration for rent and adjudication in security (Part 6 and Part 11 of the Bill) 

 
• Amendment of the law (introduction of restrictions) governing the Landlord’s Hypothec 

(Part 11 of the Bill) 
 

• Amendment of the law on the arrestment of ships and cargo (Part 14 of the Bill) 
 
General reforms
 

• The introduction of a system for enabling the courts to obtain information about a debtor’s 
assets to facilitate more efficient and effective use of diligence (Part 15 of the Bill) 
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LAND ATTACHMENT, RESIDUAL ATTACHMENT AND ABOLITION OF 
ADJUDICATION FOR DEBT (PART 4) 
 

ABOLITION OF ADJUDICATION FOR DEBT 
One of the major changes to the law of diligence proposed in this Bill is the abolition of 
adjudication for debt, and in its place the introduction of two new diligences, which are land 
attachment and residual attachment.  
 
As explained in the Scottish Law Commission’s (SLC) 'Report on Diligence' no 183, the 
diligence of adjudication for debt has two main roles. It currently functions as a form of debt 
enforcement against heritable property (eg land and buildings) and as a residual diligence 
against moveable property. A court judgement stating that a creditor is owed a certain sum of 
money is not sufficient authority for using this form of diligence; it requires a specific court 
action. Where authority is granted, a creditor can use adjudication to obtain certain rights over a 
debtor’s property. These do not include an immediate right of sale. However, if a debt is not paid 
off within 10 years, a creditor can take further legal step to transfer the ownership of the affected 
property to the creditor, thus allowing sale. 
 
The SLC recommended that adjudication for debt be abolished as it is deemed inappropriate for 
the modern law of diligence. It is seen as uncertain and obscure, and does not provide particular 
advantage for creditors, or protection of the interests of debtors (no183, p1).  In the Scottish 
Executive consultation 'Enforcement of Civil Obligations in Scotland' (ECOS), the Executive 
explained that it intended to implement the SLC’s recommendations; and the Analysis of the 
consultation concluded that the majority of respondents agreed that adjudication for debt be 
abolished. However, there was some reservation about the possible introduction of new 
diligences to replace it and the effect they would have upon debtors. These reservations are 
considered later.   
 
Section 68 of the Bankruptcy and Diligence etc (Scotland) Bill intends to abolish the diligence of 
adjudication for debt, with section 69 renaming the ‘Register of Inhibitions and Adjudications’ to 
the ‘Register of Inhibitions’. 
 

LAND ATTACHMENT 
One of the new diligences recommended by the SLC to replace adjudication for debt is land 
attachment.  This new diligence would enable a creditor holding a decree or similar authority to 
register a notice of land attachment in the property registers, thereby obtaining a certain right 
over heritable property, such as land or buildings, in security for the debt due (ECOS, p133). 
The creditor would not be able to sell the property of the debtor without the further authorisation 
of a sheriff. However, rather than the 10 year period applying in relation to adjudication for debt, 
creditors would be able to apply to the court for authority to sell the property after a period of six 
months. 
 
The introduction of the diligence of land attachment in the Bill is one of the more complex and 
contentious areas to consider. One of the issues raised is how this new diligence would affect 
dwellinghouses (for example, a debtor’s place of residence). Some stakeholders have raised 
concerns that it may be unduly harsh on debtors.  The SLC’s ‘Report on Diligence’ put forward a 
wide range of arguments for and against the introduction of a new diligence of land attachment. 
These arguments are considered below. 

http://www.scotlawcom.gov.uk/downloads/rep183.pdf
http://www.scotland.gov.uk/consultations/justice/CivOb-00.asp
http://www.scotland.gov.uk/library5/justice/ecos-00.asp
http://www.scotland.gov.uk/library5/justice/ecos-00.asp
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The arguments for the introduction of land attachment (SLC, no183, p17): 
 

• The great majority of those consulted by the SLC supported the introduction of such a 
diligence, suggesting it was a reform needed to simplify and rationalise current law. 

 
• The principle of ‘universal attachability’ was the main argument in favour of introducing a 

new diligence against heritable property such as land or buildings. ‘Universal 
attachability’ is the principal that ‘All the debtors property, regardless of its form or 
character, should be subject to legal processes to satisfy debt owed by the debtor’ (SLC 
no183, p17). This doesn’t mean that there cannot be exemptions for certain types of 
property to provide some debtor protection. But it is argued that the legal system should 
have a form of diligence allowing effective debt enforcement against all categories of 
property, and that each form of diligences should then have its own specific debtor 
protection measures (appropriated to the types of property covered by that form of 
diligence). The principle of universal attachability is important, as if all forms of property 
can be dealt with by some form of diligence, then it makes it harder for debtors who are 
trying to avoid payment of their debt. 

 
The arguments against the introduction of land attachment (SLC, no183, p13): 
 
• This form of diligence could act harshly against debtors, who could possibly end up 

evicted from their homes and their homes sold, in order to pay off a creditor – even if this 
amount is disproportionately small. It could also be argued that if the introduction of land 
attachment increases homelessness, there could be a huge impact on social costs. 

 
• It is considered that there could be relatively high expenses involved in executing land 

attachment, which increases the debt without any advantage to the creditor. 
 

• There are sufficient forms of diligence under existing law available to creditors, so it is 
unnecessary to introduce land attachment. 

 
• Land attachment could prejudice other creditors unfairly. It is argued that the introduction 

and use of land attachment might cause competing creditors to petition for the 
sequestration (bankruptcy) of the debtor under the Bankruptcy (Scotland) Act 1985, 
therefore increasing the use of sequestration.  

Consultation 
The SLC consulted a number of stakeholders with regards to the arguments for and against the 
introduction of land attachment. As explained in the SLC’s “Report on Diligence”, most 
respondents accepted that the diligence of land attachment would be used more frequently than 
the existing adjudication for debt. On this basis, it was argued that more debtors might lose their 
homes, or at least face the threat of such loss, thus raising concerns about debtors’ hardship. 
However, the SLC suggested that making this form of diligence easier to use did not have to 
result in debtors’ hardship increasing. 
 
The independent analysis of the resulting Scottish Executive’s consultation ‘Enforcement of Civil 
Obligations in Scotland’ stated that whilst there was general support for the abolition of 
adjudication for debt, a number of the respondents wanted further clarification on the difference 
between land attachment and residual attachment. It was also pointed out that advice agencies 
were concerned about the level of protection for debtors in the proposals. 
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The Scottish Executive’s ‘Modernising Bankruptcy and Diligence in Scotland’ 'Modernising 
Bankruptcy and Diligence in Scotland' draft Bill and consultation' closely followed the 
recommendations put forward by the SLC, including the introduction of the diligences of land 
attachment and residual attachment. The consultation stated that these new diligences were 
most suitable for money debts, but requested comment on whether they were also suitable for 
other obligations, or whether they could be used as a diligence on the dependence (a diligence 
used by a creditor to obtain a right over a debtors assets whilst awaiting a court action, so that 
the debtor cannot dispose of those assets before the court action is complete. This is explained 
fully later).  
 
With regard to the ability of the creditor to apply for a warrant to sell a dwellinghouse, the 
Scottish Law Commission put forward 2 proposals. The first was to exclude dwellinghouses 
from the sale stage of land attachment (but exemption would only be for the debtor’s or other 
occupier’s principle home). The second was to include dwellinghouses within the sale stage of 
land attachment, but to also provide special debtor protection measures where a dwellinghouse 
is to be attached and sold. The SLC chose not to make a recommendation between the two 
options, as it felt it was a policy decision for the Executive, rather than a decision based on legal 
principle (SCL, no183, p21). 
 
In the ECOS consultation, the Executive proposed to implement the second option of including 
dwellinghouses in the sale stage, but introducing a number of debtor protections to avoid debtor 
hardship. It was explained that this would help to deal with those debtors wilfully trying to avoid 
paying their debt, but would also protect debtors from homelessness. The Bill consultation 
explained that the majority of ECOS respondents were in favour of this approach, although the 
money advice sector were opposed to it, fearing it would create undue harshness for debtors.  
 

The Bill as Introduced 
 
Following these consultations and the draft Bill, the Executive has stated in its policy 
memorandum that land attachment should be introduced and used in execution of a debt 
constituted by a decree or document of debt. However, it will not be used as a diligence 
on the dependence, and that inhibition (a method used to ‘freeze’ a debtor’s assets to prevent 
the debtor disposing of the assets before they have been attached by a creditor) should be used 
in this instance. The Bill as introduced also includes an increased number of debtor protections 
to be available when land attachment could result in the sale of a home. (p69, Policy 
Memorandum). The Scottish Executive therefore considers that the two-stage approach of 
attachment and then application for warrant to sell is the best balance for creditors and 
debtors interests.  
 
Sections 70–116 of the Bill are provisions intended to introduce the new diligence of land 
attachment into civil law. 
 

RESIDUAL ATTACHMENT 
 
The second of the new diligences recommended by the SLC to replace adjudication for debt 
was a residual diligence (named an attachment order by the SLC). A residual diligence is used 
to attach the property of a debtor which is not attachable through the use of any other diligence. 
This new diligence would enable a creditor holding a court decree or similar authority to make 
an application to the court for residual attachment which, if granted, would provide the creditor 

http://www.scotland.gov.uk/consultations/justice/cdbdb-00.asp
http://www.scotland.gov.uk/consultations/justice/cdbdb-00.asp
http://www.scottish.parliament.uk/business/bills/50-bankruptcyDiligence/b50s2-introd-pm.pdf
http://www.scottish.parliament.uk/business/bills/50-bankruptcyDiligence/b50s2-introd-pm.pdf
http://www.scottish.parliament.uk/business/bills/50-bankruptcyDiligence/b50s2-introd.pdf


 

providing research and information services to the Scottish Parliament 
12 

with certain rights over the property in question, in security for the debt due (ECOS, p133). 
However, as with land attachments, the creditor would need to get further authorisation from the 
court to sell or to carry out the appropriate procedure with the property, to realise the debt due. 
The process of residual attachment would include provisions to protect third parties, and also 
debtor protections. 
 
The main argument for replacing adjudication for debt with residual attachment (as well as land 
attachment) is that with adjudication, at least 10 years need to have passed between the initial 
attachment of the property and the creditor becoming the owner of the property. This is deemed 
inappropriate in the modern law of diligence, because the types of property that would be 
attached using a residual diligence may, for example, have a limited lifetime (SLC, p88). These 
types of property could include: 
 

• Intellectual property rights 
• Some timeshare rights 
• Liferents 
• Interests in trusts 
• Annuities 
• Short leases 

 
The argument for inclusion of residual attachment follows the same arguments used for land 
attachment, the main one being ‘universal attachability’. That is that the law should provide a 
diligence for creditors to use against all forms of property, so it is harder for debtors trying to 
avoid paying their debts. The introduction of a new residual diligence is also seen as a needed 
simplification of current civil law. The SLC pointed out in its “Report on Diligence” that one of the 
arguments for a residual diligence is to discourage creditors from using more complex and 
expensive insolvency procedures (SLC, p91). However, as with land attachment, it has been 
argued that the new diligence of residual attachment would also need to make provisions for 
debtor protection, in order to avoid debtor hardship.  
 

Consultation 
 
The Scottish Law Commission’s “Report on Diligence” explained that three possible options for 
the replacement of adjudication for debt as a residual diligence were consulted on. The first 
being that adjudication should be retained, the second being that adjudication be abolished but 
not replaced, and the third being that adjudication be abolished and replaced with a new 
residual diligence. All of those who responded to the consultation were in favour of adjudication 
being replaced with a new residual diligence, due to the principle of ‘universal attachability’ 
explained above. It was felt that without a residual diligence, some decrees for payment of 
money would be worthless if execution against all of the debtor’s assets couldn’t follow (SLC, 
p89). The SLC therefore recommended that adjudication for debt be abolished and replaced 
with a new residual diligence known as an attachment order, that could be used in execution of 
debt, but only under the authority of a decree or other enforceable documents. Therefore 
attachment orders could not be used as a ‘diligence on the dependence’ and would not be 
available on the dependence of actions in security of future or contingent debts (SLC, p89). 
  
Following the SLC’s report, the Scottish Executive consultation “Enforcement of Civil 
Obligations in Scotland” also concluded that adjudication of debt should be abolished and 
replaced with a residual attachment, but as with land attachment, a number of respondents 
wanted further clarification about these provisions, particularly about the differences between 



 

providing research and information services to the Scottish Parliament 
13 

land attachment and residual attachment. Again, advice agencies were concerned about 
whether sufficient debtor protections would be included (ECOS, p79). 
 
The resulting Scottish Executive’s ‘Modernising Bankruptcy and Diligence in Scotland’ 
consultation has followed recommendations put forward by the SLC about the introduction of a 
residual diligence. The consultation stated that it was the intention that in the Bill residual 
attachment could only be used in execution by the creditor where a decree for payment or 
equivalent was held. Residual attachment therefore cannot be used as diligence on the 
dependence. A schedule of attachment would be served on the debtor, and if the debt is not 
paid, the creditor can then apply to the court for an authorisation to satisfy the debt out of the 
attached property (which, if granted, is known as a satisfaction order). It also stated that the 
lease of a dwellinghouse would be excluded from the scope of residual attachment 
(‘Modernising Bankruptcy and Diligence in Scotland’, p69). The consultation stated that an 
application for use of residual attachment would only be competent if a ‘charge to pay’ has been 
served on the debtor (ie the debtor has been given notice that payment is due within 14 days – 
this is explained in detail on page 32) and that the charge has expired without payment. It is 
intended that the debtor should be entitled to apply for a ‘time to pay’ order under the 1987 Act 
up to any time until the sheriff has granted a satisfaction order. Time to pay orders provide the 
debtor with a method for arranging the payment of the debt in a manageable way (see page 31 
for further detail). It was considered that residual attachment should not be a diligence available 
under a summary warrant due to its wide-ranging nature. Summary warrants and the diligences 
available under this form of warrant are explained on pages 31 to 33 
 

The Bill as Introduced 
 
Following these consultations, the Bankruptcy and Diligence etc. (Scotland) Bill introduces a 
form of diligence to be known as residual attachment that can be used in execution of a 
debt constituted by a decree or document of debt. However, residual attachment will not 
be used as a diligence on the dependence, and an application for residual attachment could 
only be competent when a charge to pay has been served and has expired without payment 
(this provision is included as it provides warning and therefore protection for the debtor).  
 
Although the name ‘attachment orders’ had previously been considered by the SLC, the 
Scottish Executive felt that this name could cause confusion as it does not refer to the type of 
diligence it is, so the new diligence as introduced in the Bill will be known as residual 
attachment. The Bill as introduced states that residual attachment may be used to attach 
heritable or moveable property only as specified by Scottish Ministers, but Ministers can only 
specify property that is transferable; and is not attachable by any other diligence, but is also not 
exempt from any other diligence. 
 
The rights of debtors as a tenant of a dwellinghouse which is their main residence, or the right of 
a debtor as a tenant of a croft cannot be specified by Scottish Ministers as property that could 
be attached through this residual diligence. 
 
Due to the nature of the types of property in question (ie limited lifespan, such as copyright), it is 
explained in the Scottish Executive’s Policy Memorandum that the creditor should not have to 
wait to realise their right, and therefore the Bill proposes that once the creditor has been granted 
an attachment to the property, they should be able to apply to the court for a satisfaction order 
at any time (p87). However, it is considered that this satisfaction order should not be granted 
automatically and therefore the Bill as introduced makes provisions for the court to refuse or 
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delay the satisfaction order in order to protect the debtor. A number of other debtor protections 
are provided for in the Bill for residual attachment:  
 
 

• Residual attachment can only be used where no other solution exists 
• Residual attachment should only be granted where an asset is likely to be realised 
• Orders should only be granted against a specified asset. 
• Attached assets should only be sold if it will reduce the amount of debt owed 
• Costs can only be recovered by the diligence and cannot add to the general amount of 

debt. 
 
These debtor protections included in the Bill include all of those recommended in the SLC 
‘Report on Diligence’. The Bill makes provisions for the following procedures involved in a 
residual diligence: 
 

• The debtor is given a charge to pay and provided with debt advice and information 
package – as in section 10 of the Debt Arrangement and Attachment Scotland Act 2002 
see SPICe Briefing on the Debt Arrangement and Attachment (Scotland) Bill 2002 

• If that charge to pay expires without payment, the creditor will make an application to the 
court for a warrant for residual attachment 

• If awarded, the debtor is served a schedule of residual attachment 
• The debtor can then apply for a time to pay arrangement in order to clear the debt 
• If the debt is not cleared, the creditor can then apply to the court for a satisfaction order 

to gain the debt owed out of the attached property 
• The satisfaction order is then granted and implemented, meaning the creditor can obtain 

a right to the specified assets and sell them to satisfy the debt 
• A report is supplied to the court and an accounting between the creditor and the debtor 

 
Sections 117-133 of the Bill are provisions intended to introduce the new diligence of residual 
attachment. It is explained in the Bills Policy Memorandum that the Scottish Executive does not 
believe that primary legislation can set out the detail of the residual attachment process, and so 
it provides for a framework of the attachment process that will be able to be developed 
through subordinate legislation. 
 

INHIBITION IN EXECUTION (AND ON THE DEPENDENCE) (PART 5) 
 
The diligence of inhibition allows a creditor to prevent a debtor from either transferring 
ownership of, or granting a security over, any of the debtor’s heritable property within Scotland. 
On being registered in the Registration of Inhibitions and Adjudications (which will change 
names as previously explained), an inhibition affects only affects heritable property buts does 
affect all heritable property, regardless of the amount of debt owed to the creditor. Inhibition 
makes the debtor’s heritable estate (whenever acquired) ‘litigious’ for five years. This means 
that debtors are prevented from dealing with their property to the prejudice of the creditor, for 
example selling their property and disposing of the proceeds, within that period. In effect, 
inhibition ‘freezes’ the debtors heritable property, but does not provide the creditor with any 
certain right to the debtors property or the option to sell to realise the debt (SLC, p142). In order 
for a creditor to obtain a real right over the heritable property, the creditor would currently have 
to use the diligence of adjudication for debt, but under the new provisions in the Bill, this would 
change to either the use of land attachment or residual attachment. 
 

http://www.scottish.parliament.uk/business/research/pdf_res_brief/sb02-60.pdf
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Inhibition is currently a widely used diligence and is popular with creditors even though it has 
limited scope, due to the fact that it may lead to payment of the debt, and can currently also give 
the creditor some preference in the insolvency process if the debtor becomes insolvent.  
 
 
The diligence of inhibition affects only ‘heritable’ property and not ‘moveable’ property.  
 
There are two forms of inhibition: inhibition in execution and inhibition on the dependence. 
Inhibition in execution ‘freezes’ the debtor’s heritable property once a decree or document of 
debt has been obtained by the creditor. Inhibition on the dependence is used as a security for 
creditors against default during the dependence of a court action. This ensures that the debtor’s 
property remains available to satisfy a decree in favour of the creditor, once it has been granted. 
 
Inhibition currently affects property subject to adjudication and that is one of the reasons for 
replacing adjudication with land and residual attachment.  What this means is that in 
principal inhibition affects any kind of real right (good against the world) in land etc. registered in 
the Land Register of Scotland or the Register of Sasines, and personal rights in land such as 
short leases which are not registered but which may be attachable by residual attachment. 
 
 
Part 5 of the Bill reforms inhibition in execution. These reforms will also be applicable to 
inhibition on the dependence, which is dealt with in part 6 of the Bill.  

Consultation 
 
The Scottish Law Commission (SLC) considered the diligence of inhibition in execution; and 
reported its findings and resulting recommendations in its “Report on Diligence” (no 183, 2001). 
These recommendations were based on several public consultations over a ten year period, 
from 1987 to 1999. The report discusses, if the diligence of land attachment were to be 
introduced, whether the diligence of inhibition in execution should be abolished or retained. The 
main arguments for the abolition of inhibition in execution were focussed around the system 
becoming more complex.  However, strong arguments were put forward for the retention of 
inhibition. These were (SLC, p144): 
 

• Inhibition affects all of the debtor’s heritable property, including attachable property which 
land attachment cannot reach. 

 
• It is a relatively inexpensive type of diligence and is easy for creditors to use, as well as 

not being too harsh on debtors 
 

• Inhibition can be used on the dependence of an action, so as to prohibit debtors against 
transactions of their heritable property 

 
• Retaining inhibition whilst also introducing land attachment would give creditors a choice 

of which diligence to use against heritable property. 
 
The overall response to the consultation was that the diligence of inhibition should be retained 
with reform.  
 
It was recommended that, following full support from consultees, application for letters of 
inhibition from the Court of Session should no longer be a necessary process, and that warrants 
of execution contained in the relevant documents (ie extract decrees from the courts, registered 
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writs and other enforceable orders or awards) should authorise inhibition in addition to other 
diligences. It was felt that this was a long overdue reform, as the stage of application for letters 
of inhibition was only for historical reasons, and just made this form of diligence a more 
expensive and lengthy process. It was also recommended by the SLC that inhibition should be a 
diligence available to enforce fines, compensation orders and child support liability orders.  
 
The SLC’s overall recommendations for the retention and reform of inhibition were: 
 

• Inhibition should affect land and buildings attachable by land attachment or residual 
attachment  

 
• The sheriff courts should be able to grant warrant for inhibition  

 
• Inhibition should be able to secure an obligation to convey land (not just debts) 

 
• An inhibition should be breached and land should be acquired at the date of delivery of a 

deed (not registration) 
 

• A buyer in good faith should not be affected by a breach of an inhibition 
 

• A new schedule of inhibition should be registered in the personals register 
 

• Cancellation (reduction) of deeds should still be competent, but only if a new notice is 
registered in the property registers 

 
• Inhibition should no longer give any preference on insolvency or ranking 

 
• The expenses of an inhibition should in principle be chargeable against a debtor 

 
• An inhibition should end after 5 years 

 
These recommendations were put forward in the resulting Scottish Executive “Enforcement of 
Civil Obligations in Scotland” (ECOS) consultation. The consultation summarised the SLCs 
recommendations, stating that it had been recommended that inhibition continues to have the 
effect of rendering reducible future voluntary deeds by the inhibited debtor (basically, this means 
that the inhibition will continue to enable the courts to stop the legal effect of future debt 
arrangements made by the debtor), but that there should no longer be a preference for payment 
to the inhibiting creditor with regards to debts incurred by the debtor after inhibition has taken 
effect. Recommendations in terms of breach of inhibition and the rules of law of the rights and 
obligations with regards to inhibition were also put forward (ECOS, p132). The independent 
analysis of the ECOS consultation concluded that there was general support for these 
recommendations of reform. However, it also stated that the majority of local authorities did not 
agree that the preference on the inhibiting creditor, with regards to post-inhibition debts incurred 
by the debtor, should be removed (Analysis of ECOS, p 79). 
 
The “Modernising Bankruptcy and Diligence in Scotland” Consultation and draft Bill stated that it 
was the intention to implement the SLCs recommendations in the Bill, and re-state the scope of 
the diligence of inhibition, with regards to the new diligences against heritable property – land 
attachment and residual attachment . No further views were sought. 
 

 



 

providing research and information services to the Scottish Parliament 
17 

Bill as Introduced 
 
Sections 134–155 provide for the reform of the diligence of inhibition in execution, but are 
also applicable where appropriate to inhibition on the dependence.  These sections make 
provisions for the recommendations put forward by the SLC to be implemented, in order to 
modernise current law, with the intention of ensuring the effective operation of the diligence of 
inhibition. In order to secure claims against heritable property, subject to land attachment and 
residual attachment, warrants for execution (permission to use diligence) will now be able to 
authorise inhibition in addition to other diligences when contained in decrees, writs or other 
appropriate documents, when the document includes an obligation to pay money. This means 
that letters of inhibition will no longer be needed and the Bill makes provisions to abolish 
them. 
As recommended by the SLC, the Bill intends that an inhibition should now be registered in 
the newly named ‘Register of Inhibitions’ by registering a copy of a new schedule of 
inhibition served on the inhibited debtor, together with the court messenger’s certificate of 
service.  

DILIGENCE ON THE DEPENDENCE (ARRESTMENT, INHIBITION AND 
INTERIM ATTACHMENT - PARTS 6 AND 7) 
 
Diligence on the dependence is a provisional or protective measure which is used whilst a court 
action is ongoing. It is used by the creditor to take steps to preserve the debtor’s property in 
order that it will be available to satisfy any claim eventually upheld by the court (ECOS, p73). 
This form of diligence is important as it prevents debtors disposing of money or other assets 
during the process of a court action, in order to avoid making payments determined by the 
conclusion of the court proceedings. It is therefore a method of protection for creditors 
attempting to recover what is lawfully due to them. Diligence on the dependence is an 
incomplete diligence however, as it does not attach property, and therefore the creditor does not 
obtain a real right over the property without using further forms of diligence, such as land 
attachment 
 
There are currently four forms of diligence on the dependence, which are all based on some 
other form of diligence. These are: arrestment on the dependence, inhibition on the 
dependence, admiralty arrestment on the dependence (which is discussed briefly on page 35) 
and adjudication in security. Arrestment on the dependence is a form of diligence available to 
the creditor in action for payment of money, and has the effect of ‘freezing’ money or moveable 
property (goods) which are owed to the debtor and are held by a third party (e.g. a bank). The 
arrestment is served on the third party who must then not transfer the money or goods to the 
debtor, and although the amount of money claimed is stated in the arrestment, the arrestment 
freezes all money and goods due to the debtor that are held by the third party (ECOS, p73).  
Because of this the frozen funds or property might not bear a close relationship to the debt- a 
large amount could be frozen in a bank account for a small debt  
 
 
Inhibition on the dependence works in the same way as Inhibition in execution but, as explained 
before, is the diligence used as a security for creditors against default during the dependence of 
a court action, rather than in execution of a court action. Inhibition is used in relation to heritable 
property, rather than money or moveable goods, and is used against property that the debtor 
holds rather than that which is held by a third party. Inhibition on the dependence also ‘freezes’ 
all of the debtors heritable property, regardless of the amount of debt being claimed by the 
creditor.  
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Consultation 
 
The Scottish Law Commission’s (SLC) 1998 'Report on Diligence on the Dependence and 
Admiralty Arrestments' examined and consulted on the existing arrangements for diligence on 
the dependence. As a result of this consultation it recommended a number of reforms to this 
area of law. 
 
It was suggested in the 1998 report that diligence on the dependence is an important feature in 
Scottish Law and in other countries’ legal systems, as a protective and provisional measure, 
designed to prevent debtors from avoiding payment of their debts. However, the Scottish 
system of diligence on the dependence differs from other systems, and although the principle of 
diligence on the dependence was seen to be an important one by those consulted, the 
differences in the Scottish system compared to other systems raised criticism. One of the 
criticisms is that in Scottish law there is not a clear distinction between diligence on the 
dependence and diligence in execution. The SLC explained that inhibition in execution and 
inhibition on the dependence have the same legal effect in the ranking of creditors on the 
debtor’s estate, and that an arrestment on the dependence is automatically converted into an 
arrestment in execution when a decree for payment is granted. This means that it is generally 
regarded that diligence on the dependence is automatically available to the creditor in the same 
way as diligence in execution (SLC 1998, p6) The SLC’s main recommendation in the 1998 
report was that creditors should have to persuade a judge that they are unlikely to obtain 
what is legally owed to them after a successful court action, unless they are permitted by 
the court to use diligence on the dependence.  
 
It was also recommended that currently both forms of diligence on the dependence affect a 
disproportionate amount of the debtor’s assets (ie ‘freezing’ all of them) and that this can be 
used against the debtor by the creditor to force a settlement that might be against the debtors 
best interests. The Executive agreed with the SLC that diligence should not be excessive. 
 
 
Two of the main criticisms of existing law of diligence on the dependence is that obtaining 
warrants for diligence on the dependence is too easy and that obtaining recall of unjustifiable 
diligence on the dependence is too difficult, meaning that currently the system of diligence on 
the dependence is unduly harsh on debtors (SLC 1998, p6). The SLC therefore put forward a 
number of recommendations for reform of the current law on diligence on the dependence, 
including the introduction of a system of judicial scrutiny; and authorisation of warrants for 
diligence on the dependence. 
 
It is explained in the Scottish Executive’s “Enforcement of Civil Obligations in Scotland” 
consultation in April 2002, that the SLC’s recommendations had not been implemented at that 
time, and that the Executive intended to implement some of the Commissions 
recommendations, along with some other supplementary reforms. The proposals for reform 
were outlined in the consultation and can be summarised as follows: 
 

• Currently, diligence on the dependence is available in actions, but not in petition 
procedure. The Commission recommended that warrant for diligence on the dependence 
should become available in petition proceedings where the petition contains a claim for 
payment of a sum of money other than expenses. The Scottish Executive stated in the 
consultation that it intended to implement this recommendation 

 
• Currently, the sheriff court has the power to grant a warrant for arrestment on the 

dependence, but not for inhibition on the dependence. It was considered that there was 

http://www.scotlawcom.gov.uk/downloads/rep164.pdf
http://www.scotlawcom.gov.uk/downloads/rep164.pdf
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no good reason for this difference, and the SLC recommended, and the Executive 
agreed, that sheriffs should be given the power to grant inhibitions on the dependence 

 
• Summary cause and small claims actions make up the majority of all actions of payment 

in the sheriff court. Currently, arrestment of the dependence is a competent form of 
diligence for all actions for payment of money, regardless of the sum, whilst it is unclear 
whether inhibition on the dependence is competent in summary cause actions. The 
Commission made no recommendation to this regard, but the Scottish Executive 
proposed to clarify the law in order that this ambiguity is made clear (ECOS, p77). 

 
• In existing law, the creditor is able to serve an arrestment on the dependence before 

formally serving notice of the action on the debtor, so long as it is within the time period 
of 20–42 days (depending on the type of action). However, this procedure differs 
between the Court of Session and the sheriff court, and whilst the SLC considered that 
creditor should still have the ability to do this, it recommended that these differences 
should be resolved, and that a standard period of 21 days should be introduced for all 
forms of action in both courts. However, in the ECOS consultation, the Executive 
proposed the same simplification, but that a shorter period of 5 days should be 
introduced in order to benefit the debtor (they would be informed quicker). The analysis 
of responses concluded that whilst one advice organisation supported the 5 day period, 
finance and legal organisations wished for a longer time period of 14–21 days (Analysis, 
p69). 

 
• Currently, warrants for diligence on the dependence are granted almost automatically (by 

a clerk of court), as discussed. This was one of the main recommendations for reform put 
forward by the SLC, proposing that there should be a judicial consideration of the 
merits of all cases where diligence on the dependence is applied for instead of warrants 
being granted automatically, to provide some protection for the debtor. It was pointed out 
that this would involve more scrutiny of application for warrants and would probably 
involve a hearing. The SLC’s recommendations had mixed reaction from consultees, with 
concern about moving to a more complicated procedure, which would use up more 
resource, and result in a lack of efficiency.  

 
The Scottish Executive therefore proposed in the ECOS consultation, not to implement all of 
the SLC’s recommendations as they stood, but proposed to introduce reforms including:  

 
1. Limiting the warrant for diligence on the dependence to particular funds or property (not 

to cover all property as is currently the case)  
2. Implementing the Commission’s recommendation of a new statutory test for recall or 

restriction of diligence on the dependence (the current tests are considered difficult to 
fulfil and therefore unduly harsh on the debtor) 

3. Provisions to reform the procedures for obtaining a warrant for diligence on the 
dependence, making them the same in the Court of Session and sheriff court where 
possible 

4. Implementing the SLC’s recommendation that the court should have broad discretion in 
terms of awarding or refusing expenses involved in a warrant for diligence on the 
dependence and executing an arrestment on the dependence. 

5. Abolishing letters of loosing arrestments and the repeal of the Arrestments Act 1617 
6. Providing for arrestments, both on the dependence and in execution, to expire after three 

years 
7. Providing for the abolition of the diligence of adjudication in security of future or 

contingent debts. 
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Interim attachment 
It was also proposed that it would be appropriate that the measures of diligence on the 
dependence could also be applied to diligence of attachment, which is where a creditor can 
attach the debtor’s corporeal moveable property (moveable goods from outside the home). 
Attachment replaced the diligence of poinding and warrant sale under the provisions of the Debt 
Arrangement and Attachment (Scotland) Act 2002 (See SPICe Briefing on Debt Arrangement 
and Attachment (Scotland) Bill 2002 ). So it was recommended that a new form of diligence on 
the dependence, known as interim attachment, be introduced, that could be applied to diligence 
of attachment. 

 
The independent analysis of the ECOS consultation concluded was that there was general 
support for the reforms proposed. However, a number of legal bodies stated that an increase in 
resources for the courts would be needed to implement these reforms. 
 

Bill as Introduced 
The sections included in the Bill on diligence on the dependence are intended to modernise 
existing law and simplify the processes involved in diligence on the dependence. Provisions are 
also made to strike a better balance between creditors and debtors (such as changing the recall 
test to make it easier for debtors to object).  
 
The Bill intends to abolish the existing diligence of adjudication in security (the diligence on 
the dependence that relates to the diligence of adjudication for debt, which is also being 
abolished), and introduce a new diligence on the dependence called interim attachment (in 
part 7 of the Bill), which will be used alongside the new diligence of attachment introduced by 
the 2002 Act. 
 
After consultation, the Bill as introduced will make provisions to introduce a uniform period of 21 
days, rather than the 5 days the Executive proposed, after using diligence on the dependence in 
which the claim document must be served to the debtor (Policy Memorandum, p108). 
 
The Bill will also implement a new statutory test for recall of diligence on the dependence, 
as well as implementing recommendations by the SLC of a new test for granting a warrant for 
diligence on the dependence and limiting the effect of that warrant, in terms of the property or 
sum involved. 
 
As outlined in the ECOS consultation, sheriffs will be given the power, through provisions in the 
Bill, to grant inhibition on the dependence, as well as being able to grant arrestment on the 
dependence, in all types of procedure. As a result, letters of inhibition will no longer be granted 
by the Court of Session and will be abolished. The Court of Session will also be able to grant 
warrants for diligence on the dependence in petition proceedings (ECOS, p109). 
 
In part 6 of the Bill as introduced, diligence on the dependence will be restricted to actions that 
include a claim for payment (other than expenses) and to other actions in terms of burdening of 
specific property. A claim for payment will include a claim for payment of future or contingent 
debt. 
 
Following the SLC’s main recommendation, the Bill as introduced will provide for restrictions of 
the use of diligence on the dependence, in that the creditor will now have to prove that there 
is a specific need for diligence on the dependence to be granted and that it is reasonable to use 
diligence on the dependence in the circumstances, rather than it being automatically awarded 
as is currently the case.  

http://www.scottish.parliament.uk/business/research/pdf_res_brief/sb02-60.pdf
http://www.scottish.parliament.uk/business/research/pdf_res_brief/sb02-60.pdf
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The Bill as introduced makes provision for repealing section 22 of the Debtors (Scotland) Act 
1838 and replacing it with a new statutory provision that sets out clearly the law on the negative 
prescription (the length of time before the legality of the diligence expires) of arrestments on the 
dependence and other arrestments. The Bill as introduced states that the legal standing of an 
arrestment on the dependence will expire after 3 years 
 
As diligence on the dependence is based on other diligences, the reforms made in Parts 6 and 
7 of the Bill will complement reforms in other parts of the Bill. Part 6 provides mainly for reforms 
to attachment on the dependence and inhibition on the dependence, with section 156 being an 
insertion after section 15 of the Debtors (Scotland) Act 1987, section 157 is an insertion after 
section 95 of the 1987 Act, and sections 158 and 159 abolish letters of loosing and adjudication 
in security respectively. The whole of part 7 of the Bankruptcy and Diligence etc (Scotland) Bill 
is an insertion after section 9 of the Debt Arrangement and Attachment (Scotland) Act 2002 and 
provides for the introduction a new diligence on the dependence to be known as ‘interim 
attachment’. This new diligence on the dependence will be based on the diligence of attachment 
that replaced poinding under the 2002 Act. 
 

MONEY ATTACHMENT (PART 8) 
 
As has already been explained, the diligence of attachment replaced poinding under the 2002 
Act as the diligence used against corporeal moveable property. However, in current law the 
diligence of attachment does not clearly account for money attachment. A diligence against 
money would enable the creditor to attach a real right to money (ie coins, bank notes and 
negotiable instruments) held by the debtor in execution of a decree of payment from the court 
(but would not be a diligence used in dependence of a court action). 
 

Consultation 
 
The Scottish Law Commission sought views on the introduction of a new diligence of 
attachment against money as a method of enforcing civil debts in its 1998 Discussion paper 
'Attachment Orders and Money Attachment'. Following from this discussion paper, the SLC 
recommended in its 2001 “report on diligence” that a new diligence of money attachment be 
introduced. The main arguments put forward for the introduction of an attachment against 
money were (SLC 2001, p125): 
 

• The principle of ‘universal attachability’ (also put forward as one of the main arguments 
for land attachment and residual attachment) in that all a debtors assets should be liable 
to a diligence in order to enforce payment of a civil debt, subject to certain debtor 
protections 

 
• Introducing a diligence of money attachment would provide a consistent approach, as in 

existing law, money is already included in the definition of ‘the whole of the debtors 
estate’ in terms of sequestration (bankruptcy) law to the benefit of creditors. It would 
therefore be considered that money should also be able to be attached through a 
diligence 

 

http://www.scotlawcom.gov.uk/downloads/dp108_attachment_orders.pdf
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• It is likely that a diligence in execution against money would provide a much simpler 
process of satisfying the debt owed to the creditor, than for example the sale of a debtors 
goods to satisfy the debt 

 
• There are numerous other countries that have a form of diligence of money attachment 

 
However, several arguments against the introduction of money attachment were also put 
forward including: 
 

• It is very difficult to prove that money is owned by the debtor. 
 

• It is considered that searches for money would be difficult to control and regulate, and 
that could be seen as intrusive to the debtor, particularly if within their home. 

 
• A diligence of money attachment, if not provided for correctly, could affect the necessary 

living expenses of a debtor and cause undue hardship. It would be important that these 
expenses should be protected. Under existing law, the diligence of earnings arrestment 
(considered in part 9 of the Bankruptcy and Diligence (Scotland) Bill) can be used to take 
a proportion of a debtor’s pay in order to satisfy the creditor’s debt. There are certain 
exemptions from an ordinary arrestment, such as certain forms of benefits, as a form of 
protecting the debtor’s necessary living expenses. The exemptions that currently exist 
would be worthless as protective measures, if these benefits etc could be taken by a new 
diligence of money attachment. 

 
• If a diligence of money attachment had exemptions for money in a debtor’s 

dwellinghouse (home), this would be an unfair advantage to those who run a business 
from home in comparison to those who have business premises. 

 
The majority of respondents that were consulted by the SLC about the possible introduction of a 
new diligence of money attachment and the arguments for and against it either supported or 
were not against the concept. However, concern was raised about the use of this new diligence 
against money in a dwellinghouse, or against individuals or non-business debtors (SLC 2001, 
p126). The SLC therefore recommended that a new diligence of money attachment be 
introduced, but with protections for debtors, particularly that money attachment could not be 
used to attach money in a dwellinghouse. Money attachment of the debtor or individual 
(personal searches of pockets, or handbags, wallets etc) should also be exempt, as it is 
deemed socially unacceptable. 
 
The SLC also recommended following consultation, that the warrant for diligence contained in 
the relevant decree or document should authorise the diligence of money attachment to be 
executed alongside the attachment of moveable property, or separately. The reason for this was 
explained fully in practical terms in the SLC’s “Report on Diligence”.  It was suggested by 
consultees that it should be at the officer of the court’s discretion as to how these diligences 
should be executed, due to the practicalities involved. For example, if an officer of the court 
went to attach moveable goods at a premises and discovered money that would satisfy either 
some or all of the debt, it would make sense for the officer to be able to attach the money at the 
same time, rather than withdraw from the premises in order to obtain a warrant from the sheriff 
to attach the money instead of or as well as the moveable goods, when there would be no 
guarantee that the money would be there on their return. So the two diligences should be able 
to be executed together if deemed necessary. However, it was also recommended that money 
attachment should only be used to enforce a debt, if a charge to pay had been served on the 
debtor, and that charge to pay had expired. 
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A number of other recommendations were put forward in the 2001 report, covering: 
  

1. The sufficient amount of money to be attached 
2. When money attachment in business premises should be incompetent  
3. How officers of the court should presume debtors ownership of money 
4. The procedures involved in executing attachment of money 
5. The creditors application for payment 
6. Realisation and payment to the creditor 
7. Expenses involved in money attachment 
8. Time to pay directions 
9. Sequestration and liquidation 

 
Many of these recommendations look at the specifics involved and so have not been detailed at 
this point. However, it is important to note that the Commission recommended that a new 
diligence of money attachment should follow a similar manner to any new diligence introduced 
to enforce debt through attachment of corporeal moveable property. So under the reforms 
proposed in the Bankruptcy and Diligence etc (Scotland) Bill, this would suggest that the 
Commission would have recommended that money attachment follow in a similar manner to 
attachment. 
 
The following ECOS consultation explained that the Scottish Executive intended to implement 
the recommendations made by the independent working group on the subject of money 
attachment. These recommendations can be found in the report “'Striking the Balance: A New 
Approach to Debt Management'. The ECOS consultation also stated that it was the intention to 
implement the Commissions recommendation that money attachment should be subject to 
service of a prior charge for payment and time to pay arrangements (ECOS, p142). All of those 
who responded to the Executive consultation were in favour of the proposals for the introduction 
of money attachment as a new form of diligence, although advice agencies pointed out that they 
would wish it to be made clear that this diligence would only be used in business cases, and 
those on the enforcement side made comment that the operational aspects of money 
attachment would need to carefully thought out. (Analysis, p82) 
 
The “Modernising Bankruptcy and Diligence in Scotland” consultation and draft Bill stated that 
the introduction of a new diligence of money attachment is a significant extension of the scope 
of the new diligence of attachment provided for in the Debt Arrangement and Attachment 
(Scotland) Act 2002. It also explained that due to the consensus of opinions of consultees, it 
was intended to implement the recommendations summarised above. 
 

Bill as Introduced   
 
Part 8 of the Bankruptcy and Diligence etc (Scotland) Bill introduces a new diligence in 
execution to be known as money attachment. The overall purpose of the introduction is to 
ensure a diligence can be used against money, making it harder for debtors who try to avoid 
paying their debt. Sections 161 to 186 make provisions for the introduction of money attachment 
and the relevant procedures and restrictions involved. It also defines what is meant by “money” 
in this context. 
 

 

http://www.scotland.gov.uk/library3/justice/stbf-00.asp
http://www.scotland.gov.uk/library3/justice/stbf-00.asp
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DILIGENCE AGAINST EARNINGS (PART 9) 
 
There are three types of diligence against earnings, which are earnings arrestment, current 
maintenance arrestment and conjoined arrestment orders. These forms of diligence against 
earnings replaced repeated ordinary attachments to attach wages, which were abolished by the 
Debtors (Scotland) 1987 Act as recommended by the Scottish Law Commission. 
 

Earnings Arrestment 
Earnings arrestment is the generally preferred diligence for enforcing payment of money debt, 
where employer details are known (Modernising Bankruptcy and Diligence, p45). The employer 
makes a deduction from the debtor’s net earnings every pay day and pays that deduction to 
the arresting creditor, until the debt is fully paid or the debtor has left the place of employment. 
The amount of deduction made is based on standard tables included in the Debtors (Scotland) 
Act 1987 (which have been updated since), which exclude a basic income for the debtor and 
their dependents to avoid undue hardship. An earnings arrestment is the most commonly used 
of the three types of arrestment, and can only be used after the expiry for a charge of payment 
has been served on the debtor (unless being executed under a summary warrant.). Currently, 
this gives the debtor 14 days notice that the creditor intends to use some sort of diligence. The 
creditor then may instruct an officer of court to serve a schedule of arrestment on the debtor’s 
employer and provide the debtor himself with a copy of the schedule where it is practical to do 
so. The employer may also charge the debtor a fee for operating the earnings arrestment every 
time a deduction is made. This charge has remained at 50p since the 1987 Act came into force 
in 1988 (ECOS, p91)  
 

Current Maintenance Arrestment 
Current maintenance arrestment is the diligence used to enforce the collection of maintenance 
payments due to past and present spouses and children. It works in the same way as earnings 
arrestment in terms of the employer making deductions and passing those deductions on to the 
maintenance creditor. The deduction made is calculated on the maintenance due every pay day 
and the deductions are enforced through this diligence for as long as the obligation to pay 
maintenance stands. Current maintenance arrestments cannot be used until the debtor is in 
arrears of one instalment of maintenance. As with earnings arrestments, the employer can 
deduct a fee of 50p for operating the current maintenance arrestment. 
 

Conjoined Arrestment Orders 
A Conjoined arrestment order is the diligence used when a number of creditors wish to arrest 
earnings of the same debtor. The general rule is that only one diligence can be used against a 
debtors earnings at one time (with the exception of an earnings arrestment and current 
maintenance arrestment operating at the same time). This general rule can be a disadvantage 
to creditors that are attempting to recover a debt from a debtor when an existing earnings 
arrestment is operating on that debtor. In this instance, creditors can apply for a conjoined 
arrestment order from the court which, if granted, would recall the existing earnings arrestment 
and replace it with a conjoined arrestment order, at which point additional creditors can also 
apply to recover their debt from the said debtor. The employer will make the relevant deductions 
from the debtor’s wages or salary, on the principle that the debtor’s necessary living expenses 
remain intact. In contrast to earnings arrestments and current maintenance arrestments, with 
conjoined arrestment orders it is not the responsibility of employers to distribute the deduction to 
the creditor(s). The employer instead forwards the deduction to the sheriff clerk, who then 
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allocates the appropriate proportions of the deduction to each creditor. In terms of the allocation 
of payments, priority is given to earnings arrestments over maintenance arrestments, which is 
the standard approach taken if a debtor is unable to meet their liabilities under both arrestments. 
 
As well as the three types of diligences against earnings (provided for in the Debtors (Scotland) 
Act 1987) already explained, provisions have also been made for deduction from earnings for 
payment of student loans and child support in other legislation. The ECOS consultation explains 
that child support Deduction from Earnings Orders or ‘DEOs’ take priority over any earnings 
arrestment, however ‘student loan deductions from earnings’ do not.  

Consultation  
In 1999, the Scottish Office published the 'Evaluation of the Debtors (Scotland) Act 1987' which 
looked at the operation of the act in practice, considering time to pay directions and orders, 
arrestment of earnings, the diligence of poinding and warrant sale (now abolished); and using 
the procedures of the 1987 Act. The evaluation assessed the use of earnings arrestments by 
interviewing creditors, debtors and employers. The findings were that since the introduction of 
the 1987 Act, the use of earnings arrestments had increased dramatically, and it was concluded 
that this was the preferred method of debt recovery by creditors and debtors alike, and that the 
reforms introduced relating to earnings arrestments were the most successful (ECOS, p94). 
However, a number of policy issues were raised in the evaluation and, as a result of this 
process, detailed proposals for revising the provisions in the 1987 Act were put forward. 
 
The issues raised in the 1999 evaluation are discussed in detail in the Scottish Executive 
“Enforcement of Civil Obligations in Scotland” consultation, and respondents were asked to put 
forward their view on a number of policy areas. These issues and the responses are 
summarised below: 
 

• There were three main issues arising from debtors’ experiences of earnings arrestments. 
Firstly, some debtors reported they had not received the appropriate notice from either 
their employer or the creditor of the earnings arrestment about to take place, and the 
research concluded that debtors did not understand the significance of receiving a 
charge for payment (ECOS, p94). Secondly, debtors felt that the level of deductions from 
their earnings were too high, and they were unable to calculate themselves whether the 
correct deductions were being made. And finally, the majority of the debtors interviewed 
in the evaluation process were unaware of their option for applying for a Time To Pay 
Order (TTPO). 

 
• Creditors were generally content with the arrangements for earnings arrestments and 

found it an efficient way of recovering what was due to them. It was pointed out however, 
that one problem was that debtors often ceased employment before the debt was fully 
repaid. There was also a problem in particular for local authority creditors, who found that 
debtors would change employment without notifying them, and it was suggested that a 
similar arrangement to that in England and Wales should be introduced, where there is 
an obligation on the debtor to notify local authorities of a change of employment, which 
would be subject to a fine if not fulfilled. 

 
• Only a small number of employers were involved in the evaluation process, however of 

those interviewed, it was concluded that employers were generally content with the 
processes involved in earnings arrestments, and understood the schedule of arrestment 
and the appropriate deductions to be made. There were a few comments about the time 
involved in the process and the difficulty identifying the relevant employee in large firms, 
suggesting the need for improvement in the information provided. 

http://www.scotland.gov.uk/cru/documents/eval-debt-02.htm
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• The current priorities between different earnings arrestments were consulted on. In the 

1985 Scottish Law Commission ‘Report on Diligence and Debtor Protection’, the 
Commission put forward a number of arguments for earnings arrestments taking priority. 
However, attitudes towards maintenance have since shifted and in the ECOS 
consultation, 2 options for reform were considered. The first was that where an earnings 
arrestment and current maintenance arrestment were in operation against the same 
debtor, that the maintenance arrestment should take priority. The second option was that 
both forms of arrestment be ranked equally in this situation. It was noted with the second 
option though that there could be difficulties in apportioning deductions between the two 
arrestments, due to the fact that deductions are calculated differently for each. The 
Scottish Executive therefore proposed to amend the 1987 Act to remove the priority 
given to earnings arrestments, and sought views on the alternative options. The majority 
of respondents felt that current maintenance arrestments should at least rank equally 
with earnings arrestments, and should take priority where child maintenance was 
involved (Analysis, p70) 

 
• It was also proposed and agreed that the fee that can be charged by employers for 

operating an arrestment be increased from 50p to £1. 
 

• It was proposed to reform the 1987 Act to clarify the definition of “the place of execution” 
of an earnings arrestment and current maintenance arrestment for the purposes of a 
conjoined arrestment order. Every respondent supported this reform. 

 
• Options to improve the general awareness of the procedures involved in arrestments and 

exchange of the relevant information were also discussed in the ECOS consultation. All 
consultees felt that information about arrestments against earnings should be included in 
a general education programme about enforcement. The analysis of the responses also 
concluded that employers should transmit a copy of the arrestment schedule to the 
employee to notify them of the amount of deduction to be made and the date of the first 
deduction (Analysis, p73), and that arrestment schedules should contain more detailed 
information about the employee. 

 
• It was suggested that there should be a requirement on the debtor, employer and creditor 

to exchange relevant information about a number of factors such as employment status, 
earnings, deductions and outstanding debt. This suggestion provoked a mixed reaction, 
the argument for being an increase in the efficiency of the system being balanced against 
issues of privacy and confidentiality of the debtor. The balance of these arguments 
depends on the type of information being considered. 

 
• There was general support for providing for arrestments against earnings in cross-border 

situations. 
 

Bill as introduced 
 
Part 9 (Sections 187 to 191) of the Bill provides for reforms of, and insertions into, the Debtors 
(Scotland) Act 1987. The main provisions included intend to change the balance given to 
different types of debt by altering the priority given to different forms of diligence against 
earnings; and to improve the information flow between employers, debtors and creditors 
to make the system more efficient. The Bill as introduced will bring in the following reforms: 
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1. Create parity in ranking between arrestment and continuous maintenance arrestments 
where the debtors net earnings are not sufficient to pay both. Priority will still be given to 
child support DEOs 

2. To clarify the deductions made by the employer where an earnings arrestment and 
continuous maintenance arrestment are being operated together. A new formula for 
doing so is provided 

3. To provide for the debtor receiving a copy of the arrestment schedule given to the 
employer 

4. To provide a range of new duties on employers, debtors and creditor to disclosing 
relevant information  

5. To clarify which court has jurisdiction to deal with a conjoined arrestment order 
6. To repeal the seamen’s wages exemption 

 

ARRESTMENT IN EXECUTION AND ACTION OF FURTHCOMING (PART 10) 
 
An arrestment in execution is a diligence that allows a creditor to attach moveable property, 
goods or funds, which are owed to the debtor, but are held by a third party (ECOS, p113). This 
is most commonly used against funds in a bank account, but is a very widely used diligence, for 
example by local authorities to recover unpaid council tax. Moveable property that can be 
arrested in the hands of a third party include shares, insurance payments, outstanding bills, 
rental payments, bequests under a will and goods held by a carrier (Policy Memorandum, 
p138). Jointly owned property, most kinds of social security benefits and pensions before 
payment cannot be arrested. This form of arrestment attaches all the goods and funds held by 
the third party, not just property to the value of the debt. 
 
Arrestment in execution is directed at the third party, and if awarded, grants the creditor with a 
real right over the moveable property in question, but the property cannot be handed over to the 
creditor by the third party. So arrestment is not in itself a complete diligence. A second step to 
complete the diligence known as furthcoming must be carried out by the creditor. This is an 
action to have the court order the third party to pay the debt due to the creditor. Although the 
arrestment attaches all the property of the debtor in the hands of the third party, the action of 
furthcoming is normally only for funds or goods to the value of the debt, as well as the expenses 
of the diligence. With regard to moveable goods, the creditor can also apply for a warrant to sell 
the property. The action of furthcoming is often not necessary in practice, as the debtor will 
execute a mandate to allow the third party to transfer the arrested property to the creditor 
(ECOS, p114).  
 

Consultation 
 
In the Scottish Law Commission’s discussion paper on diligence on the dependence, the 
Commission considered that there were issues with the uncertainty of the terminology used in 
arrestment schedules, with regard to how much the arrestment was for. The Commission 
suggested that an upper limit should be placed on the amount able to be arrested by 
arrestments on the dependence and arrestments in execution. It recommended that this limit 
only be placed on sums of money due and not on other moveable property.  There were very 
mixed views to its proposals, and as a result of this, the Commission rejected the introduction of 
fixed upper limits. 
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However, the Scottish Executive suggested that the current arrestment procedure of attaching 
all moveable property regardless of the value of the debt was an unfair one, particularly with 
arrestments in execution, as there should be much more certainty about the value of the debt to 
be recovered. The “Enforcement of Civil Obligations in Scotland” consultation therefore 
proposed that of the SLCs original stance, in that an arrestment in execution of an extract 
decree for payment of a sum of money should attach whichever is the lesser amount of either 
the debt due by the third party to the debtor, or the aggregate sum of the principal sum in the 
extract decree, plus relevant expenses and interest accrued (ECOS, p117). This proposed 
reform received complete agreement from the respondents, due to the inequity involved in all 
moveable property being attached, as is currently the case. The ‘Modernising Bankruptcy and 
Diligence’ Consultation and draft Bill therefore included the relevant provisions to reform existing 
law, in order to limit the amount of property attached by an arrestment. 
 
The ECOS consultation also put forward a number of options with regard to the protection of a 
debtor’s necessary living expenses. It was noted that although these protections were in place 
with regard to earning arrestments (introduced in the 1987 Act), currently there is no specific 
protection from arrestment of money held in a debtors bank or other accounts (ECOS, p117). 
Therefore a creditor could attach the balance of the debtors bank account through an 
arrestment, and by the action of furthcoming, obtain funds from the account up to the value of 
the debt, regardless of whether an earnings arrestment and its relevant protections are already 
in operation. This means that even though a debtor’s minimum necessary income is protected 
under the earnings arrestment, these protections could become meaningless and their entire 
bank account could still be arrested by the creditor. 
 
In April 2000 a Member’s Bill entitled ‘The Bank Arrestment (Scotland) Bill’ was lodged in the 
Scottish Parliament, with the aim to address the above issue, based on the argument that 
debtors should not be entitled to different levels of protection when facing different forms of 
diligence by creditors. While the Scottish Executive did not support the Bill as it stood, the 
ECOS consultation stated that it was sympathetic to the principle of protecting a basic sum held 
in bank accounts from an arrestment in the same way that minimum earnings are protected 
from an earnings arrestment. It was therefore proposed that the current law of arrestment be 
reformed to provide debtors with the same level of protection against hardship, regardless of the 
diligence they face. Consultees were invited to comment on three options put forward by the 
Executive, all of which were considered to have difficulties. The three options were: 
 

1. A protected minimum balance – regardless of the amount of debt, a minimum threshold 
level of account balance would be exempt from arrestment. This option has a number of 
practical difficulties: A debtor would need to have a regular additional stream of funds, 
individual circumstances relating to the date of arrestment are not taken into account; 
and there is the problem of a situation where a debtor has more than one account. 
Creditors would need to rely on debtors to disclose all details of their accounts. 

 
2. Exemption based on source of funds – There are currently certain types of payments, 

(such as social security benefit and a debtors protected earnings after deduction through 
an earnings arrestment), that are exempt from ordinary arrestment. However, as current 
law stands, it is generally considered that these exempt payments are no longer exempt 
once they are paid into a bank account, as they are no longer ‘identifiable’. It was 
considered by the Scottish Law Commission whether the exempt status of these 
payments could remain after they had been paid into a bank account, and therefore 
remain exempt from arrestment. However, SLC came to the conclusion that Scots law 
does not have the general principles and rules regulating tracing, and those who were 
consulted by the SLC also agreed that this option would not work (ECOS, p121) 
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3. Prohibition of ordinary arrestment where there are pre-existing earnings arrestments 
and/or receipt of social security benefits – ordinary arrestments could be disallowed 
where a debtor is already under an earnings arrestment or where the debtors bank 
account is used to hold social security benefits. However, this option has practical 
difficulties, and creditors and banks may not know whether an earnings arrestment is 
already in place. It also would not help protect debtors from hardship who are not subject 
to an earnings arrestment, but whose earnings go into a bank account that is then 
arrested. This option is also possibly unfair on the creditor, due to the fact that if a debtor 
is already under an earnings arrestment, this does not necessarily mean that they would 
experience hardship by the service of an arrestment on their accounts. 

 
As pointed out in the consultation, there were difficulties with all three options put forward. 
Respondents’ views in the independent analysis of the ECOS consultation were mixed. Advice 
agencies and some local authorities were content with option one, and some of those who were 
content with option 1, also considered option 2 was worth examining in greater detail. However, 
the overall view of the financial, business and legal sectors was that none of these options were 
workable, and that banks in particular would find the options difficult to operate, with little 
advantage to them doing so (Analysis, p78). The “Modernising Bankruptcy and Diligence in 
Scotland” consultation and draft Bill explained that as there was no favoured option out of the 
three, further consultation took place with the Committee of Scottish Clearing Bankers to find a 
solution that provided the best aspects of all three options. The resulting solution (option 1) was 
then further consulted on, and was agreed to in principle. The draft Bill provided for a minimum 
sum to be held in bank and other accounts of the debtor to be exempt from arrestment. It was 
explained in the consultation that  
 
‘This sum will be linked to net monthly earnings level to which a nil deduction applies when a 
person’s pay is subject to an earnings arrestment. That amount is currently prescribed in 
regulations made under section 49(7) of the 1987 Act.’(Modernising Bankruptcy and Diligence in 
Scotland’, p.52)  
 
The Scottish Law Commission also proposed the introduction of statutory fees that could be 
charged by the third party, to cover the costs of the arrestment. In order for a third party to avoid 
liability to the creditor, it must check carefully whether the arrestment served has attached 
anything, and if so, must safeguard those assets (ECOS, p123). It was considered that it was 
unfair that third parties such as banks and financial institutions should have to bear the cost of 
complying with these diligences served on them, when they are not directly concerned in the 
matter. The SLC argued in its 1990 paper on “Statutory Fees for Arrestees” that the use of 
arrestments at the time had risen dramatically and that third parties were having to bear the cost 
of this increase. It was also argued that it was seen as inequitable that other persons involved in 
the diligence system, such as officers of court, could charge fees, but banks etc could not for 
their role in the arrestment. However, in the ECOS consultation, the Scottish Executive 
disagreed with the arguments put forward by the SLC, stating that the cost to third parties to 
comply with the diligence served against them would be fairly minimal due to major 
improvements in technology ie sophisticated computer systems. It was also argued that banks 
and financial institutions already have the capacity to build these costs into their existing 
charges to their customers, and that as they have entered into a legal creditor/debtor 
relationship with the debtor they are, in a form, connected to the matters of the debtor (ECOS, 
p124). The Scottish Executive therefore stated in the ECOS consultation that it did not 
intend to implement the SLCs recommendations with regard to statutory fees for third 
parties. 
 
The “Enforcement of Civil Obligations in Scotland” consultation also raised issues relating to 
disclosure of information in the context of arrestment. Currently, there is no obligation on the 
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third party to inform the creditor whether or not their arrestment has attached any 
property/assets belonging to the debtor. The problem with this is that as a result a creditor may 
have to go through the additional step of an action of furthcoming, leading to additional 
expense, only to find the arrestment did not attach any property in the first instance. Although 
there has been no legal obligation for the third party to provide this information, past experience 
suggested the third party passed on this information voluntarily. But due to the argument on the 
introduction of statutory fees, this voluntary action has limitations and would not necessarily 
continue (ECOS, p127). There are issues of customer confidentiality for the third parties with 
regards to this disclosure of information. However, the SLC recommended that it was practical 
and advantageous to both the creditor and the third party to disclose this information, and that it 
should become a duty on the third party to do so. It was recommended that this duty should only 
apply to arrestments in execution and not arrrestments on the dependence. The draft Bill 
therefore made provisions to place a legal obligation on third parties to provide information of a 
debtors assets attached by an arrestment within 14 days of the service of the arrestment. The 
consultation also stated that third parties would not be able to charge the creditor for this 
process. 
 
There is also currently no duty on the debtor to disclose information to the creditor about their 
bank or other accounts, which leads to creditors placing a number of arrestments on third 
parties without the knowledge that any funds will be attached as a result. It was considered in 
the ECOS consultation that if a duty was placed on debtors under arrestment in execution to 
provide this information, it would reduce the burden on third parties to process a large number 
of arrestments, and would assist in this diligence being more efficient for both creditors and third 
parties. The Scottish Executive therefore proposed to implement the SLC recommendations 
(Report on Statutory Fees, no 133, recommendation 16) of introducing a duty on the debtor to 
disclose this information. Although the issue of confidentiality was raised, it was explained that 
this disclosure of information currently takes place at the stage of an action of furthcoming 
anyway, and therefore the effect of the reform would be that the information disclosed would just 
be available to the creditor sooner, in order to assist the efficiency of the diligence process 
(ECOS, p129). The ‘Modernising Bankruptcy and Diligence’ consultation and draft Bill did not 
however mention these reforms.  
 
As has already been explained, an arrestment in execution is an incomplete diligence in itself, 
and in order for a creditor to obtain a real right to the property, a second step has to be 
completed. The most common process after an arrestment in execution is that the creditor 
obtains a mandate from the debtor that authorises the third party to hand over property/assets 
to the value of the debt to the creditor. However, if the debtor will not authorise this, then the 
creditor can take the formal step of an action of forthcoming in order to obtain the arrested 
property. Actions of furthcoming are in practice not used very often, most debtors will grant the 
mandate for the creditor to obtain the property. In existing law, this is a voluntary process 
though. It was proposed in the “Enforcement of Civil Obligations in Scotland” consultation, to 
recognise the standard voluntary process, and introduce reforms that provide for automatic 
mandates to be granted, so that property that has been arrested and due to the creditor can 
automatically be released by the third party, without the need for an action of furthcoming. 
However, it also proposed to build in protections for debtors in terms of concerns with any of the 
arrestment process. Therefore, it was proposed that the automatic release of property to the 
creditor, held by a third party, on a successful arrestment in execution should take place after 28 
days, in which time the debtor would be able to put forward an objection. In the analysis of the 
consultation responses, the majority of respondents agreed with this proposal, for reasons that it 
would save time and expense, making the process more efficient. However, a few respondents 
were not content with the proposals. The Committee of Scottish Bankers thought that there 
would be administrative problems with it, and a few advice agencies were concerned with the 
increase in creditor power this would provide to local authorities using summary warrant 
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procedures; and believe that a separate action is the correct way to proceed (Analysis, p78). 
The ‘Modernising Bankruptcy and Diligence’ draft Bill did not include provisions for these 
reforms, but the consultation stated that it was the intention of the Scottish Executive to include 
provisions for this reform in the Bill as introduced (‘Modernising Bankruptcy and Diligence in 
Scotland’, p 52). 
 
The “Enforcement of Civil Obligations in Scotland” consultation also proposed to reform the 
schedules of arrestment, and there was universal agreement from respondents that all forms of 
schedules of arrestment should be modernised and prescribed by rules of court. It was 
considered that this would provide greater simplicity and understanding of arrestment 
processes. 
 

Bill as Introduced 
 
Part 10 of the Bankruptcy and Diligence etc. (Scotland) Bill provides for reform in execution 
and extends the method of release of arrested funds beyond an action of furthcoming. 
The Bill intends that: 
 

• Arrestment in execution and action of furthcoming shall be authorised by decree or 
relevant document of debt as defined in the Bill 

• A creditor who obtains decree in an action where property has been arrested on the 
dependence of an outcome will serve notice of that effect to the third party 

• Arrestment in execution will no longer attach all of the debtors property/assets in the 
hands of the third party, but that the amount attached on decree will be limited to 
whichever is the lesser of the debt due by the third party to the debtor; or an aggregate 
sum of the principal debt, certain expenses and interest. 

• A protected minimum balance will be introduced against arrestment in execution, which is 
aligned to the statutory subsistence levels used for earnings arrestments, to allow 
vulnerable debtors limited access to their accounts as a safety net. 

• A duty on the third party will be introduced, to disclose to the creditor the type and value 
of the property arrested within 3 weeks of arrestment, either in execution or on the 
dependence. If the third party fails to do so, it is intended that the creditor will be able to 
apply for compensation from the third party 

• Arrestments in execution will result in automatic release of the property/funds attached to 
the creditor 14 weeks after intimation of the sum due, subject to a 28 day period where 
the debtor can object to the arrestment. The action of furthcoming will still however be 
competent. The arrestment can now be concluded in 3 ways: either by the debtor signing 
a mandate, the creditor applying to the court for action of furthcoming, or automatic 
release of the arrested amount after approx 4 months if neither for the other done by 
then. 

• The form of arrestment schedules and mandates authorising release of arrested funds by 
the debtor shall be reformed by subordinate legislation. 

• Protections for third parties releasing funds in good faith will be introduced. 
 
These provisions are intended to improve the efficiency of the diligence of arrestment in 
execution and actions of furthcoming, by improving the processes involved and the information 
available to relevant parties. It also intends to improve debtor protections. All of these provisions 
are made in the form of an insertion into the 1987 Act. Section 192 of the Bankruptcy and 
Diligence (Scotland) Bill intends to insert provisions 73A to 73P after section 73 of the 1987 Act. 
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MAILLS AND DUTIES, SEQUESTRATION FOR RENT AND LANDLORD’S 
HYPOTHEC (PART 11) 
 
Maills and duties, sequestration for rent and landlord’s hypothec are all forms of diligence 
against heritable property. 
 

Maills and duties 
Maills and duties are a long standing common law diligence which can be used by a creditor to 
attach rent payable to a debtor by a tenant of the debtor’s heritable property. This means that 
the tenant would pay rent directly to the landlord’s creditor. The creditor is also able to pursue 
the tenant for payment of arrears or rent and is able to terminate or grant new leases (ECOS, 
p137). An action of maills and duties may be raised by a creditor who holds a secured debt over 
land (such as a mortgage), and it gives the creditor the right to take possession of the heritable 
property. Certain classes of heritable creditors now have other methods of enforcement, and so 
are exempt from using an action of maills and duties. In fact, this diligence is no longer used in 
practice, there has been no reported case law for years (ECOS, p137). As a result, the Scottish 
Executive considered that this form of diligence should be abolished as it is unnecessary in 
modern civil law. The overwhelming majority of respondents to the ECOS consultation agreed, 
due to the fact it is not used. 

Sequestration for rent and the Landlord’s hypothec 
 
Sequestration for rent is not sequestration as it is commonly understood (bankruptcy), it is a 
long established common law diligence available to landlords and certain other creditors for 
recovery of rent. Landlords can raise an action of sequestration for rent to enforce a right in 
security over corporeal moveable property that is on the heritable property for which the rent is 
due (for example, machinery inside a factory). The moveable property can be sold to realise 
funds for settlement of the debt (ECOS, p134).  
 
The right in security over the moveable property is known as the landlord’s hypothec, and is 
security for one year’s rent, but does not secure arrears. Landlord’s hypothec has been 
restricted by past legislation, and now only applies to urban leases, including residential leases, 
agricultural leases of up to 2 acres, mineral leases and game leases. Currently, a landlord’s 
hypothec is slightly ambiguous as to what property is secured. Under existing law, it covers 
some property that belongs to third parties that is brought on to the property by the tenant 
(although some forms of property are exempt), and it is also unclear whether it covers payments 
other than rent under the lease.  
The landlord’s hypothec is enforced by an action of sequestration for rent, this often involves 
two forms of action, sequestration in payment when the term for payment had passed, and 
sequestration in security, where the term for payment has not yet arrived (ECOS, p135). Recent 
legislation has made provisions to give the tenant time to pay at any time before the sale of the 
sequestrated property takes place, to provide the tenant with some protection against this form 
of diligence. 
 
The landlord applies for warrant from the court to place the property under judicial control 
(sequestrate it) and for a warrant to sell the property to the value of the rent due. A warrant to 
eject the tenant and re-let the tenancy may also be part of the application (ECOS, p135). 
 
The “Enforcement of Civil Obligations in Scotland” consultation stated that the diligence of 
sequestration for rent is hardly used, and when it is, it is only used in commercial situations. It 
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was explained that this diligence was seen as unfair to third parties, whose property may be 
sequestrated and sold. It also provides landlords with a preference over other creditors, which in 
modern diligence law, is not considered appropriate. It was therefore proposed to abolish 
sequestration for rent. However, the ECOS consultation stated that this would not affect 
landlord’s hypothec. The analysis of responses provided a very mixed view about the abolition 
of sequestration for rent, only 50% of respondents agreed it should be abolished, due to the fact 
that it is very rarely used. Those who were against sequestration for rent being abolished 
tended to be local authorities, who viewed this diligence as a useful one, particularly for cases of 
tenants in commercial properties (Analysis, p79). There was also suggestion by legal 
academics and organisations that the proposals included in ECOS did not take account of the 
distinction between sequestration for rent and the landlord’s hypothec. There was some support 
for reforming the impacts on third parties. 
 
As a result of the consultation responses, the Bankruptcy and Diligence Scotland etc. Bill has 
continued to propose the abolition of the diligences of maills and duties and sequestration for 
rent, but states that it is the Executive’s intention to reform the landlord’s security (hypothec) in 
order to take account of the concerns raised in the ECOS consultation. However, the Executive 
have not consulted on the partial reform proposed for landlord’s hypothec. 
 

Bill as Introduced 
 
The Bill as introduced will abolish the diligences of maills and duties and sequestration for 
rent. It proposes to make the leases of dwellinghouses and remaining small agricultural leases 
(including crofts) exempt from the security of the landlord’s hypothec, and to exempt all third 
party property from the landlord’s hypothec. It is also intended that the landlord’s hypothec 
will secure rent due and unpaid. Section 193 of the Bankruptcy and Diligence (Scotland) Bill 
provides for the abolition of maills and duties, with section 194 abolishing sequestration for rent 
and restricting landlord’s hypothec. The purpose of part 11 of the Bill as introduced is to repeal 
the out of date diligences and reform landlord’s hypothec to provide protection to third parties.  
 

SUMMARY WARRANTS, TIME TO PAY AND CHARGES TO PAY (PART 12)  

Summary Warrants 
Summary warrants are unique to Scotland and are a quick and cheap method for local 
authorities and central government to recover unpaid taxes and duties, including council tax, 
non domestic rates, water and sewerage charges, and taxes and duties due to HM Revenue 
and Customs. A summary warrant differs from a warrant in a decree for payment of money, in 
that an application to the sheriff court is made, without the need for a lawyer or a hearing. In 
existing law, once the application has been granted, the summary warrant can be enforced 
without notice to the debtor, whereas with enforcement of ordinary decrees, the creditor has to 
pay for sheriff officers to serve a final warning known as a ‘charge to pay’ before enforcement is 
legal (Policy Memorandum, p158). Local authorities also have the additional power to obtain 
details of the debtor’s employment status and bank accounts once a summary warrant has been 
granted (ECOS, p149). A summary warrant will only authorise the diligences of attachment, 
earnings arrestment; and arrestment in execution and the action of forthcoming.  
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Time to pay 
Time to pay arrangements were introduced by the 1987 Act and the 2002 Act as a result of 
recommendations made by the Scottish Law Commission. Time to pay arrangements are 
designed to help debtors that possibly could pay their debt. The court (judge) decides whether a 
time to pay arrangement should be granted after application by the debtor but, in general, time 
to pay is awarded if it is considered that the debt will be cleared within a year (Policy 
Memorandum, p159). There are currently two forms of time to pay arrangement under Scots 
Law for a single debt. These are: 
 

1. Time to pay direction granted at the time of the decree (introduced by the 1987 Act) 
2. Time to pay order granted at any time after the decree (introduced by the 1987 Act) 
 

The Debt Arrangement Scheme (introduced by the 2002 Act) is another form of time to pay 
arrangement, but is for debtors managing multiple debts only. N.B. Scottish debtors can also 
apply for a Time Order under the Consumer Credit Act 1974  
 
Certain forms of debt, including debts to government and local authority creditors, are currently 
exempt from the first two ‘time to pay’ arrangements. However these restrictions do not apply to 
the Debt Arrangement Scheme. 
 

Charge to pay  
A charge to pay is a final warning that enforcement (the diligence) will take place unless the 
debtor pays the debt within 14 days. The charge to pay is served on the debtor by a sheriff 
officer or messenger-at arms (which will change to a court enforcement officer under provisions 
in the Bill) and the debtor is liable for the cost of the service of a charge to pay (which is paid out 
of money recovered by the diligence in question). The charge to pay was introduced in the 1987 
Act, and should be served before most diligences in execution, in particular attachment, 
earnings arrestment; and land attachment, residual attachment and money attachment when 
introduced (Policy Memorandum, p159). It is not currently needed for the diligences of 
continuous maintenance arrestment, ordinary arrestment or inhibition. Charge to pay is also not 
needed if an earnings arrestment is made under a summary warrant, as summary warrants do 
not need notice to be served as previously explained. 

Consultation 
Before it was abolished, summary warrants authorised the diligences of poinding and warrant 
sale. The ECOS consultation therefore considered whether the new diligences to be introduced 
in replacement should also be authorised by summary warrants. The Scottish Law Commission 
made recommendations with regard to the authorisation of the diligences of land attachment, 
residual attachment and money attachment by a summary warrant. It was recommended by the 
SLC that land attachment should not be available on the authority of a summary warrant, which 
was supported by all of those consulted on the 1988 SLC discussion paper “Adjudications for 
Debt and Related Matters”.  
 
The SLC also had recommended that the existing diligence of inhibition should be made 
available upon the authority of a summary warrant, due to the fact that it is less intrusive than 
other diligences already available under a summary warrant (ECOS, p150). In regard to the 
diligences of money attachment and residual attachment, the SLC did not make any 
recommendations, and stated that this should be an area for further consultation for the Scottish 
Executive, if it was intended to implement the SLC recommendations with relation to these 2 
new diligences.  
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The ECOS consultation proposed that the diligences of residual attachment and money 
attachment should be available on the authority of a summary warrant, but only subject to notice 
being given to the debtor of the intention to proceed with enforcement if payment is not made. It 
proposed to implement the SLCs recommendations of making inhibition available on the 
authority of a summary warrant, but not land attachment (ECOS, p151). These proposals were 
again stated in the ‘Modernising Bankruptcy and Diligence in Scotland’ consultation and draft 
Bill, and further opinion was welcomed. The Policy Memorandum of the Bankruptcy and 
Diligence etc. (Scotland) Bill concluded that respondents to the consultation were strongly in 
favour of authorising the use of inhibition under a summary warrant. However, it should be 
noted that those representing debtor interests were against the introduction of money 
attachment and residual attachment being authorised by summary warrants. 
 
As explained, the more intrusive forms of diligence require a charge to be served before their 
execution by ordinary creditors, but not by summary warrant creditors. This means that 
summary warrant creditors (ie central and local government) are seen to have preference over 
normal creditors as they have access to do diligence in a much quicker and simpler way, 
possibly to the detriment of the debtor. The ECOS consultation had therefore suggested that 
another step in the debt collection process for UK government and council debts should be 
included before formal enforcement procedures could be taken, to provide the debtor with the 
protection of notice so that they have another opportunity to settle the debt (Modernising 
Bankruptcy and Diligence in Scotland, p99). Respondents to the consultation were therefore 
asked whether diligence should be competent on the authority of a summary warrant either 1. 
following service of a charge to pay or 2. following service of a notice in standard terms upon 
which it is competent to apply for a time to pay order. There was support for both options, the 
first being the most popular, particularly with those consultees who were representing debtor 
interests. However, many of this group of respondents also wished to see further summary 
warrant reform. The ‘Modernising Bankruptcy and Diligence’ consultation stated that this level of 
reform was outside of the scope of the Bill (Scottish Executive, p101).  
 
The Scottish Law Commission recommended in its 1985 and 2000 reports that time to pay 
should be made available for public debt. Due to the introduction of the Debt Arrangement 
Scheme in 2002, the Scottish Executive considered that the lack of information on enforcement 
and creditor practices would be improved, but also recognised in the ECOS consultation that 
time to pay was a recognised debtor protection. The Executive also considered in the Bill 
consultation that if debtors were informed of their right to apply for time to pay, it would lead to 
informal time to pay arrangements, rather than through a formal court process. Respondents 
were strongly in favour of providing debtors with this information before enforcement.    
 

Bill as introduced 
The Bill as introduced will make provisions for a summary warrant being able to authorise 
the diligence of money attachment (Part 8 of the Bill). However, due to the wide-ranging 
nature of residual attachment, the Bill will not make provision for residual attachment to be 
authorised by summary warrant, as previously proposed. Inhibition will also not be 
authorised under a summary warrant, as it has been considered to have a strong link to land 
attachment. 
  
Time to pay directions and time to pay orders introduced in the 1987 Act will be extended 
to enforcement of Scottish public debt. It was explained by the Scottish Executive in its 
Policy Memorandum that it considers it is now appropriate to extend the use of time to pay 
arrangements to public debt, in light of the repeated recommendations of the SLC and now that 
it has been able to consider the effect of the final form of the Debt Arrangement Scheme as 
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enacted (Policy Memorandum, p164). The argument for this introduction was that all creditors 
should be treated in the same way, whether they are public or private creditors.   
 
In addition to the extension of time to pay arrangements, the Bill as introduced will make 
provisions for diligences authorised by a summary warrant to be competent only after a 
charge to pay on 14 days notice has been served. The main arguments put forward for this 
introduction are that it will be an effective final warning for debtors that won’t pay, but will also 
provide an opportunity for those debtors who could pay, but perhaps are unaware of their 
situation or options to deal with their debt, to agree a pay arrangement. The cost of the charge 
to pay will be recoverable from the debtor through the authorised diligence.  
 
The purpose of the provisions is to strike a better balance between enforcement under summary 
warrants and enforcement for normal creditors under an ordinary decree. Section 195 in Part 12 
provides for the relevant reforms to summary warrants, through amendments and repeals of the 
1987 Act and the 2002 Act. Part 12 also makes provisions for money attachment to be a 
diligence that can be authorised by a summary warrant. 
 

AMENDMENTS OF THE DEBT ARRANGEMENT AND ATTACHMENT 
(SCOTLAND) ACT 2002 (PART 13) 
 
The Debt Arrangement and Attachment (Scotland) Act was introduced in 2002. Part 1 of the Act 
made provisions for the creation of a new ‘diligence stopper’ known as the Debt Arrangement 
Scheme (DAS), designed to provide debtors with a method to manage their multiple debts more 
effectively, and therefore avoid insolvency. It was introduced on 30 November 2004 by the Debt 
Arrangement Scheme (Scotland) Regulations.  Part 2 of the Act introduced the new diligence of 
attachment for corporeal moveable property, which replaced the old diligence of poinding and 
warrant sale. The introduction of this new diligence also introduced new debtor protections, in 
that a special warrant known as an ‘exceptional attachment order’ would be needed in order to 
attach property in a debtor’s home. Part 3 of the Act makes provisions for the ‘exceptional 
attachment orders’. For details of the framework for the DAS, the introduction of attachment and 
‘exceptional attachment orders’ in the Debt Arrangement and Attachment (Scotland) Act 2002, 
see SPICe briefing Debt Arrangement and Attachment (Scotland) Bill 2002 . 
 

Debt Arrangement Scheme 
The DAS is designed to give debtors time to pay multiple debts through one single regular 
payment to a payments distributor, who then pays the individual creditors involved. The Debt 
Arrangement scheme does not involve a court procedure like time to pay arrangements, it is 
administered by an Accountant in Bankruptcy and applications go through a money adviser. If 
applications for a debt payment programme are approved, the debtor becomes protected from 
court enforcement.  A debt payment programme under the scheme can include any debt for 
which a person is personally liable. This means the scheme is not for use by partnerships or 
limited companies, but is available to sole traders (Policy Memorandum, p168). 
 

Attachment and Exceptional Attachment Orders 
The Debt Arrangement and Attachment (Scotland) Act 2002 introduced the new diligence of 
attachment for attachment of corporeal moveable property, to replace the outdated diligence of 
poinding and warrant sale. As a result, provisions were made in the 2002 Act for a special 

http://www.scottish.parliament.uk/business/research/pdf_res_brief/sb02-60.pdf
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warrant known as an ‘exceptional attachment order to be needed to attach a debtor’s moveable 
property within a debtor’s home. 

Consultation 
In March 2004 the draft DAS regulations were considered by the Communities Committee. At 
this time, the Scottish Executive committed to reviewing the DAS once it had been operating for 
a year. It is stated in the Policy Memorandum of the Bankruptcy and Diligence etc. (Scotland) 
Bill that this review was due to start in November 2005. As a result of the review, it is expected 
that changes to the DAS will be made. The Scottish Executive therefore limited the number of 
amendments to the Debt Arrangement and Attachment (Scotland) Act 2002 included in the 
Bankruptcy and Diligence etc (Scotland) Bill, suggesting that further amendments should await 
the conclusions of the review. There has been no formal consultation on the amendments 
included in the Bankruptcy and Diligence (Scotland) Bill, either in the “Enforcement of Civil 
Obligations in Scotland” consultation, or the “Modernising Bankruptcy and Diligence in Scotland” 
draft Bill and consultation.  
 

Bill as introduced 
 
Part 13 of the Bankruptcy and Diligence etc (Scotland) Bill provides for amendments to the 
Debt Arrangement and Attachment (Scotland) Act 2002. The amendments proposed do 
not include any major reform to the principles of either the DAS, or the diligence of 
attachment (and exceptional attachment orders).  
 
The main reform to the DAS is to provide for the scheme to be able to be administered and 
operated electronically, making the system easier to use and more efficient. Therefore Section 
196 of the Bankruptcy and Diligence (Scotland) Bill proposes amendments and insertions to the 
2002 Act to allow the use of electronic signatures, and detail what constitutes an acceptable 
electronic signature. 
 
Reforms proposed to the diligence of attachment are minor amendments to improve the 
practical operation of the diligence. The 2002 Act currently states that the officer of the court 
who attaches the moveable property, will also be responsible for uplifting the property and 
arranging its auction. Since then the Executive has considered that this provision could cause 
practical problems if the officer in question is not available to carry this out. The Bill as 
introduced therefore amends the 2002 Act, so that it no longer needs to be the same officer 
carrying out all of these roles. It is also intended that court messengers should be given the 
power to immediately remove and secure attached goods where it is necessary, in order to 
preserve the value of the goods. This was a provision included in the 1987 Act that was relevant 
under the old diligence of poinding, but had not been included in the existing provisions in the 
2002 Act. Section 197 of the Bankruptcy and Diligence etc. (Scotland) Bill inserts these 
provisions into the 2002 Act. Insertions to section 31 of the 2002 Act are also provided for in 
section 197 of the Bill as introduced, to deal with how the proceeds of the auction of a debtor’s 
property should be disposed of.      
 
Under the 2002 Act, provisions are made that an officer of the court cannot enter a 
dwellinghouse to execute an exceptional attachment order without providing at least 4 days 
notice to the debtor before entry. This is done by the officer serving a notice on the debtor, and 
currently there are no provisions in the 2002 Act that cover the cost of serving that notice (Policy 
Memorandum, p173). Section 197 of the Bankruptcy and Diligence etc (Scotland) Bill provides 
for this cost to be included in schedule 1 of the 2002 Act, which details the expenses chargeable 
to the debtor. 
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ADMIRALTY ACTIONS AND ARRESTMENT OF SHIPS (PART 14) 
 
Part 14 of the Bankruptcy and Diligence etc. Scotland Bill intends to modernise the law of 
admiralty actions and admiralty arrestments, also known as ship or maritime arrestments. The 
current law on diligences of these kinds are provided for in the Administration of Justice Act 
1956, and it is the intention of the Bill as introduced to modernise Part V of the 1956 Act which 
relates to Scottish admiralty arrestment to ensure this type of arrestment is more in line with 
England and Wales. 
 
There are three types of admiralty (or ship) arrestment. These are: arrestment on the 
dependence which is used to secure a claim against the owner of a ship or of shares in a ship, 
arrestment in rem which is used to enforce claims against a ship rather than the owner for 
example collision claims; and arrestment to found jurisdiction, which is used to establish 
jurisdiction, but can be used to detain a ship. 
 
Due to the international aspect of shipping, there is a will to align the rules of admiralty in action 
and ship arrestments with other countries. The last major reform of the law of in this area was a 
result of UK ratification of an international treaty. Part 5 of the 1956 Act gave effect to articles of 
the ‘International Convention for the Unification of Certain Rules Relating to the Arrest of 
Seagoing Ships’ signed in Brussels in 1952. Since then, a new international convention on 
Arrest of Ships was adopted in Geneva in 1999, but this treaty was not ratified by the UK 
Government. 
 
The Scottish Law Commission put forward a number of recommendations for reform of the law 
on admiralty actions and arrestment of ships and cargo in its 1998 “Report on Diligence on the 
Dependence and Admiralty Arrestments”. The “Enforcement of Civil Obligations in Scotland” 
consultation proposed to implement all of the SLCs recommendations, except that arrestment 
on the dependence should be treated the same way in admiralty actions as it does with all other 
types of claims in the Scottish Courts (Policy Memorandum. p175). The proposals put forward in 
the ECOS consultation were generally supported by the respondents. 
 

Bill as introduced 
 
The Bankruptcy and Diligence (Scotland) Bill as introduced therefore makes provision for the 
implementation of the proposals, with the main objectives being that reform should modernise 
the language used and the processes involved in the law of ship arrestment; and should 
ensure that the 1956 Act is properly aligned with the 1952 Convention (Policy Memorandum, 
p175). Schedule 4 of the Bill as introduced reforms the relevant Acts relating to admiralty 
actions and the arrestment of ships.  
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DISCLOSURE OF INFORMATION (PART 15) 
The disclosure of information is an important factor in the efficient use of the law of diligence. It 
is considered that many existing processes of debt enforcement could be made more efficient if 
certain forms of information held by third parties were more readily accessible. In contrast, the 
disclosure of information is a controversial one, due to issues of privacy and data protection.  
 
Creditors often mistakenly assume that obtaining a decree for payment of money guarantees 
that it will force a debtor to pay their debt due. However, enforcement of that decree against a 
debtor’s assets will not necessarily be successful or possible. The creditor can therefore go 
through the expense of these processes, with the end result being that they still do not receive 
the debt due to them. It would therefore be advantageous to creditors if they could be better 
informed about the possible outcome of their actions, and this could be achieved if they were 
able to gain access to information on the debtor in advance of such proceedings. 
 
At present the Department of Constitutional Affairs (DCA) has been considering allowing 
creditors to access information about debtors from publicly held information, such as information 
held by the Department for Work and Pensions. This would be done through a new system of 
Data Disclosure Orders, which would only be used in limited circumstances in order to maintain 
the debtor’s privacy. This new system is still being developed for England and Wales; and 
involves many policy issues which are reserved, such as tax. The Scottish Executive is currently 
working with the DCA, so that the DDO system can be extended to Scotland, but is also 
considering how the scheme could be extended within devolved competence, to cover 
information held for devolved purposes, including local government and Scottish Executive data. 

Consultation 
The “Enforcement of Civil Obligations in Scotland” consultation considered the issue of access 
to information. It explained that not only could disclosure of information be beneficial to creditors 
for the reasons stated above, but that it could also be beneficial to debtors that have little or no 
assets, so that they do not have to be subject to fruitless enforcement (ECOS, p21). Two key 
issues were raised. Firstly, the level of information that should be accessible and secondly, who 
should be able to access that information. It was considered that a lot of information held by 
government could be useful to enable appropriate methods of enforcement.  
 
The independent working group’s report ‘Striking the Balance’ recommended that the Scottish 
Executive continue to work with the UK Government and other interested parties to consider 
sharing information about debtors’ financial circumstances. The ECOS consultation stated that: 
‘Legislative rules for access to information will have to be formulated with regard to privacy, data 
protection, and human rights issues and ensure that suitable safeguards and monitoring 
arrangements are built in. The Executive will continue to work with the UK government on this 
since a solution which sets uniform arrangements and criteria throughout the UK is desirable, 
not least for ease and compatibility in cross-border enforcement’ (ECOS, p22)  
 
It was proposed that the Scottish Civil Enforcement Commission (proposed to be established in 
part 3 of the Bankruptcy and Diligence etc (Scotland) Bill) should be responsible for its working, 
once arrangements have been put in place. 
 
The ECOS consultation asked consultees three questions on the issue of access to information. 
These were: 
 

1. Would access to information held by third parties assist towards achieving more effective 
enforcement? 

2. If so, what type of information held by which third parties should be permitted? 
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3. Should the same types and sources of information be uniformly accessible in the different 
UK jurisdictions? 

 
The analysis of the consultation responses found that the majority of consultees were positive to 
the concept of access to information held by third parties. However, six out of 44 respondents 
responded ‘no’ to question one. The negative responses were mainly from the advice sector, 
and were due to concerns regarding data protection, privacy and the potential for intrusion by 
creditors. The majority view was that access to information on employment and bank accounts 
would lead to an increased use of more equitable forms of diligence (Analysis, p39). It was also 
pointed out by respondents that disclosure of these forms of information would also need to 
cover data protection requirements. The analysis of the consultation pointed to a UK 
government response that pointed out that access to information is a reserved matter and that 
any reforms with regard to data disclosure should be applicable to all UK jurisdictions. 
 
The majority of respondents felt that information such as the debtor’s address, employment, 
bank and building society accounts should be available to locate the debtor and establish 
whether it is worth pursuing the debt. Other sources of information suggested by respondents 
were information from the Inland Revenue, the Department of Work and Pensions, the 
Department of Social Security, local authorities and the DVLA. The advice sector pointed out 
that access to information should be limited to that of the debtor and should therefore not 
include information on joint accounts or debts (Analysis, p 41).  
 
33 out of 36 respondents agreed that the same types and sources of information should be 
uniformly accessible across UK jurisdictions. Those who responded negatively did not disagree 
that the same type of information should be uniformly accessible, but that the means of 
accessing the information could vary across jurisdictions depending on who was accessing it 
(Analysis, p.41). 
 
The ‘Modernising Bankruptcy and Diligence in Scotland’ consultation and draft Bill stated that 
the Scottish Executive was pursuing the possibility of adopting the DDO scheme in Scotland, 
but  
 
‘This needs careful evaluation that the Scottish Courts system can accommodate common rules 
and procedures which will ensure clear, consistent and transparent treatment of Scottish 
debtors under the data protection and human rights legislation’ (“Modernising Bankruptcy and 
Diligence in Scotland”, p84) 
 

Bill as introduced  
 
Part 15 of the Bankruptcy and Diligence etc (Scotland) Bill makes provisions intended to grant 
power to the courts to make an information disclosure order requiring disclosure of 
information on the debtor by third parties, and to release that information to the creditor. 
However, the detail of the framework is not included in the Bill. The Policy Memorandum of the 
Bill as introduced states that it is intended to introduce subordinate legislation, under the Act 
and under section 184 of the Scotland Act 1998 that will provide for the detailed procedures 
involved. The aim of these provisions is to provide creditors with the information they need to 
make an informed choice about their course of action, and to make it harder for debtors wilfully 
trying to avoid paying their debts. It is also intended that the introduction of such a scheme 
would mean that those who ‘can’t pay’ or ‘could pay’ would be less likely to face unnecessary 
action (Policy Memorandum, p187). Section 198 lists the provisions that Scottish Ministers can 
make, by regulation, with regard to information disclosure.  
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ANNEX A: GLOSSARY OF TERMS 
 
Adjudication   An old diligence against land and buildings, and 

property not caught by any other diligence, abolished 
by this Act. 

 
Attachment    Diligence against corporeal moveable property, such 

as paintings or motor vehicles, when held by a debtor.  
Sometimes referred to as ‘ordinary’ attachment. 

 
Admiralty arrestment  Diligence in admiralty action attaching property of the 

debtor, or an obligation on a third party to account to a 
debtor for property, where a separate action of 
furthcoming is not needed to authorise sale 

 
Arrestment in execution  Diligence attaching an obligation on a third party to 

account to a debtor for property, such as funds in a 
bank account or corporeal moveable property held by 
that third party.  The sale or realisation is obtained 
through a separate action of furthcoming, or by the 
intended automatic release procedure 

 
 
Admiralty arrestment on the dependence          An admiralty arrestment used in the course of 

an unfinished court action.  Creditors can 
attach property or an obligation but do 
nothing else until, and if, they get decree for 
payment 

    
 
Annuity                                                                    The right to an annual payment     
 
Arrestment on the dependence  An arrestment used in the course of an  
      unfinished court action.  Creditors can  
      attach an obligation but do nothing else  
      until, and if, they get decree for payment 
 
Contingent debts                                                   A debt for which the requirement to repay is 

dependent on some other event 
 

Corporeal moveable property  Goods in the ‘real’ world that do or can  
      move, such as furniture, vehicles, machine  
      tools. 
 
Court messenger    The new citation and diligence officer  
      profession, replacing sheriff officers and  
      messengers-at-arms 
 
DAIP      The Debt Advice and Information Package,  
      provided for debtors by creditors who intend 
      to take enforcement action. 
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DAS      Debt Arrangement Scheme, the third  
      diligence stopper. 
 
DAS Regulations    The Debt Arrangement Scheme (Scotland)  
      Regulations S.S.I. 2004/468, as amended by 
      S.S.I. 2004/470. 
 
DCA      The Department of Constitutional Affairs,  
      part of the UK Government. 
 
DWP      The Department of Work and Pensions, part 
      of the UK Government. 
 
DPP      A debt payment programme approved under 
      the Debt Arrangement Scheme. 
 
 
Document of debt    A document of debt is anything enforceable 
      as if it were a decree of the Court of Session 
      or the sheriff court.  For example, a   
      separation agreement registered for   
      execution in the Books of Council and  
      Session. 
 
Diligence stopper    A diligence stopper gives a debtor extra time 
      to pay, and to do so stops creditors from  
      sequestrating or using diligence.  There are 
      three diligence stoppers, and they are 
 

• Time to pay decree, 
• Time to pay order, and 
• Debt Arrangement Scheme. 

 
ECOS consultation   ‘Enforcing Civil Obligations in Scotland’,  
      published by the Scottish Executive on 22  
      April 2002.   
 
 
Furthcoming    A court action raised by a creditor for  
      payment from funds arrested.  See   
      arrestment in execution above. 
 
 
Heritable property    Land and buildings are the main form of  
      heritable property, so called because of the  
      different succession rules that apply on  
      death.  Also called fixed property because it 
      doesn’t move. 
  
 
Incorporeal moveable property  Goods that do not exist in the ‘real’ world  
      but do or can move, such as intellectual  
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      property (copyright etc.) and rights under  
      insurance contracts. 
 
Inhibition     Diligence preventing a debtor selling or  
      securing a loan against any land or property. 
      The remedy is a separate court action to  
      reduce (cancel) an offending deed. 
 
Inhibition on the dependence  An inhibition used in the course of an  
      unfinished court action.  Creditors cannot  
      reduce an potentially offending deed until,  
      and if, they get decree for payment. 
 
Letter of inhibition                                                A writ which prohibits a debtor from burdening 

his heritage or parting with it to the detriment 
of the inhibiting creditor. 

 
Letter of loosing                                                  A writ which removes, cancels or takes off an 

arrestment or inhibition. 
 
Liferent                                                                  The right to use another’s property for the rest 

of the user’s life. 
  
Maills and duties    An old diligence for recovery of rent,   
      abolished by this Act. 
 
Moveable property    There are two forms of moveable property,  
      corporeal and incorporeal.  This way of  
      looking at property arose, as with heritable  
      property, from succession rights. 
 
 
Partnership Agreement  ‘A Partnership for a Better Scotland: Partnership 

Agreement’, agreed by the coalition partners in 
government and dated 14 May 2003. 

 
Property Registers   The two Scottish registers for interests in land.  They 

are the Register of Sasines which registers deeds, and 
the Land Register for Scotland which registers 
ownership and is in the process of replacing the Sasine 
Register. 

 
Security                                                   A means of strengthening the obligation to pay. 
 
Short Lease                                             A lease that lasts for less than 20 years 
 
SMASO    The Society of Messengers-at-Arms and Sheriff 

Officers, the professional body of the existing 
enforcement and citation officer professions. 

 
Sequestration   Bankruptcy. 
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Sequestration for rent  An old diligence for recovery of rent, abolished by this 
Act. 

 
TTPD                          Time to Pay Decree, the first diligence    
                           stopper. 
 
TTPO     Time to Pay Order, the second diligence stopper. 
 
 
Source: Scottish Executive, Bankruptcy and Diligence etc. (Scotland) Bill – Policy Memorandum 
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ANNEX B: SUMMARY OF DILIGENCES 
 
Abolition of adjudication for debt 
 
What the Bill proposes 
 
One of the main changes to the law of diligence proposed in this Bill is the abolition of 
‘adjudication for debt’, which currently functions as a diligence against heritable property and as 
a residual diligence moveable property. In its place is the introduction of two new diligences: 

• Land attachment   
• residual attachment 

 
A creditor can currently raise an action of adjudication, and if decree consequent to that action 
is granted by the civil courts, then the creditor will have some rights over the debtor’s property.  
However if the debt is not paid off within ten years, the creditor must wait for that period to 
expire before being able to take the next legal step that would transfer the ownership of the 
property to them and allow them to realise/settle the debt. 
 
Main areas of contention 
 
Arguments for and against abolishing adjudication for debt  include the following: 

 
For  
 

Against 

 

• Adjudication for debt is seen 
as uncertain and obscure, and 
thought inappropriate for the 
modern law of diligence 

• It does not provide particular 
advantage for creditors or 
protection of the interests of 
debtors 

 

• Reservations have been made 
about the new diligences which 
might replace adjudication for 
debt (these are considered 
later) 

 
  
Further details 
Abolition of the diligence of adjudication for debt is covered in sections 68 and 69 of the bill  
For more details on the abolition of adjudication for debt see pages 9 of this briefing 
 
Land attachment and residual attachment are covered in more detail in the following 
pages 
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Land attachment 
 
What the Bill proposes 
 
The new diligence of land attachment would enable a creditor to obtain a real right over 
heritable property such as land and buildings in security for the debt due.  The creditor could 
then apply to the court after 6 months to realise the right to pay the debts (e.g. sell the 
property). 
 
Main areas of contention 
 
The following summarises some of the main arguments for and against land attachment, as 
highlighted in relevant consultation documents and responses. 

 
For  
 

Against  

 

• Simplifies and rationalises 
current law 

• Applies the principal of 
‘universal attachability’, that all 
property regardless of its form 
should be subject to legal 
process 

• Need not increase hardship 
amongst debtors 

 

• Could be harsh against 
debtors if they become 
homeless as a result.  
Potentially high social costs 

• Could be an expensive 
process 

• Land attachment unnecessary 
as there are sufficient other 
forms of diligence 

• Could prejudice other creditors 
unfairly, who may make 
increasing use of sequestration 
as a result 

 
 
Further details 
Land attachment is covered in sections 70 – 116 of the bill 

For more details on land attachment see pages 9 to 11 of this briefing 
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Residual Attachment 
 
What the Bill proposes 
 
The second of the new diligences to replace adjudication for debt is residual attachment. 
Residual attachment is used to attach the transferable property of a debtor which is not 
attachable through the use of any other diligence (hence the name ‘residual’) e.g. Intellectual 
property rights.  
 
Residual attachment will not be used as a ‘diligence on the dependence’ (covered in more detail 
later), and would only be competent when a ‘charge to pay’ has been served and has expired 
without payment.  A number of other ‘debtor protections’ are included in the Bill:  

• Residual attachments are only to be used when no other solution exists and when an 
asset is likely to be realised 

• Residual attachments only apply against a specified asset, which should only be sold if 
this will reduce the amount owed 

• Costs can only be recovered by diligence and not add to the total debt 
• The court can refuse or delay the satisfaction order if it deems it would be too harsh on 

the debtor 
 

Main areas of contention 
 
Some arguments for and against residual attachment are as follows: 

 
For  
 

Against  

• 10 years is too long to wait 
given that the types of property 
that could be attached using 
residual diligence may have a 
limited lifespan (eg intellectual 
property rights, timeshares etc) 

• the case for universal 
attachability  

• simplifies the current law, 
discourages creditors using 
more complex, expensive 
insolvency procedures 

• Issues of potential hardship for 
debtors have been raised (as 
with land attachment) 

 
 
Further details 
Residual attachment is covered in sections 117 – 133 of the bill 
For details on residual attachment see pages 11 to 13 of this briefing 
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Inhibition in Execution  
 
There are two forms of inhibition: inhibition in execution and inhibition on the dependence. 
Inhibition in execution ‘freezes’ the debtor’s heritable property once a decree or document of 
debt has been obtained by the creditor. Inhibition on the dependence is used as a security for 
creditors against default on the dependence of a court action.  
 
What the Bill proposes 
 
The bill proposes retention and reform of inhibition in execution (reforms also being applicable 
to inhibition on dependence) putting into effect the Scottish Law Commission’s 
recommendations on the issue. The recommendations are covered in more detail later, but 
include: 

• Inhibition affects land attachment and residual attachment 
• Sheriff courts to be able to grant warrants for inhibition 
• A buyer in good faith should not be affected by a breach of inhibition 
• Inhibition should no longer give preference on insolvency or ranking 
• Expenses of inhibition should be charged against the debtor 
• An inhibition should end after 5 years 

 
Main areas of contention 
 
The following arguments have been made for and against retaining and reforming the 
diligence of inhibition. 

 
For  
 

Against  

• Inhibition affects all the 
debtor’s heritable property,  

• Relatively inexpensive, easy 
for creditors, not too harsh on 
debtors 

• Can be used on the 
dependence of an action 

• Gives creditors a choice of 
which diligence to use 

• Main arguments for abolition of 
inhibition focused around the 
system becoming more 
complex 

 
 
Further details 
Inhibition in execution is covered in Part 5 of the bill (sections 134 – 155) 
For more details on see pages 14 to 17 of this briefing 
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Diligence on the Dependence (Arrestment, Inhibition and Interim 
Attachment) 
 
Diligence on the dependence is a provisional or protective measure which is used whilst a court 
action is ongoing.  It is however an incomplete diligence as it does not attach property, and 
therefore the creditor does not obtain a real right over the property without using further forms of 
diligence, such as land attachment.  There are currently four forms of diligence on the 
dependence (listed later in this briefing). Arrestment on the dependence affects moveable 
property and inhibition on the dependence affects heritable property. 
 
What the Bill proposes 
 
Overall the bill aims to modernise the law and simplify the processes.  Measures include the 
abolition of the existing diligence of adjudication in security and creation of a new diligence on 
the dependence called interim attachment; a uniform period of 21 days after using diligence on 
the dependence in which the claim document must be served to the debtor (the Executive had 
originally proposed 5 days); a new test for recall of diligence on the dependence and a new test 
for granting a warrant.  Sheriffs will be given new powers and letters of inhibition will no longer 
be granted by the Court of Session and will be abolished.  An important new requirement is that 
the creditor will have to prove that there is a specific need for diligence on the dependence to be 
granted, rather than it being automatically awarded as currently. 
 
Main areas of contention 
 
Arguments for and against reforming the current system include: 

 
For  
 

Against  

• Currently, obtaining warrants 
for diligence on the 
dependence is too easy and 
obtaining recall of unjustifiable 
diligence on the dependence is 
too difficult 

• Currently, both forms of 
diligence on the dependence 
affect a disproportionate 
amount of the debtor’s assets 
(freezing them all) 

• Diligence on the dependence 
is, in principle, an important 
feature of the Scottish legal 
system 

• Some consultees felt that an 
increase in resources would be 
needed to implement the 
proposed reforms 

 
 
Further details 
Diligence on the dependence is covered in Parts 6 and 7 of the bill 

For more details on diligence on the dependence see pages 17 to 20 of this briefing 
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Money Attachment 
 
In current law the diligence of attachment does not clearly account for the attachment of money. 
A diligence against money would enable the creditor to attach a real right to money (i.e. coins, 
bank notes and negotiable instruments) held by the debtor in execution of a decree of payment, 
but would not be used as a diligence on the dependence of a court action. 
 
What the Bill proposes 
 
The Bill introduces a new diligence in execution to be known as money attachment. The overall 
purpose of the introduction is to ensure a diligence can be used against money, making it 
harder for debtors to avoid paying their debt.   
 
Main areas of contention 
 
Arguments for and against an attachment against money include: 

 
For  
 

Against  

 

• The principle of universal 
attachability 

• Consistency with sequestration 
(bankruptcy) law 

• A simpler process for satisfying 
the debt 

• Money attachment works in 
other countries 

 

• Difficult to prove money is 
owned by the debtor 

• Searches for money difficult to 
control and regulate and could 
be intrusive in a home 

• Could affect living expenses 
and cause undue hardship 

• If exemptions were made for 
money in a debtor’s home this 
would give an unfair advantage 
to those who run their business 
from home 

 
 
Further details 
Money attachment is covered in Part 8 of the bill (sections 161 – 186) 
For more details on money attachment see pages 21 to 23 of this briefing 
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Diligence against earnings 
 
Diligence against earnings replaced ordinary attachment to wages which were abolished by the 
1987 Act. 
 
There are three types of diligence against earnings: 

• Earnings arrestment – used for enforcing money debt where employer details are known 
• Current maintenance arrestment – used to enforce collection of maintenance payments 

due to spouses and children 
• Conjoined arrestment orders – used where a number of creditors wish to arrest the 

earnings of the same debtor 
 
What the Bill proposes 
 
The main provisions intend to change the balance given to different types of debt by altering the 
priority given to different forms of diligence against earnings, and to improve the information flow 
between employers, debtors and creditors to make the system more efficient. 
 
Main areas of contention 
 
Some of the main arguments for and against reform of the system (1999): 

 
For  
 

Against  

• Some debtors reported they 
did not receive appropriate 
notice of arrestments, or 
knowledge of access to Time 
To Pay orders 

• Social attitudes towards the 
importance of maintenance 
payments have changed since 
the 1987 Act 

• Some debtors felt the level of 
deductions from earnings was 
too high, and not transparent 

• Debtors often ceased 
employment before the debt 
was fully repaid 

• Some employers suggest an 
improvement in the level of 
information made available 

• Creditors were generally 
content with the arrangements 
for earnings arrestments 

• Issues of privacy and 
confidentiality of the debtor in 
increasing information 
exchange 

 
 
Further details 
Diligence against earnings is covered in Part 9 of the bill (sections 187 – 191) 
For more details on diligence against earnings see pages 24 to 26 of this briefing 
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Arrestment in Execution and Action of Furthcoming 
 
An arrestment in execution allows a creditor to attach the assets of a debtor held by a third party 
eg funds in a bank account, or  for example, by local authorities in relation to unpaid council tax. 
A second action to complete the diligence, known as furthcoming, is carried out by the creditor, 
in which the court orders the third party to pay the debt due to the creditor. 
 
What the Bill proposes 
 
Details of all measures in this section of the Bill are provided later, but included are the 
following: 
 

• the assets of a debtor held by a third party can only be arrested as a result of a decision 
by the court  

• the amount which can be arrested by a creditor be limited to the level of debt plus 
reasonable expenses and interest but not to exceed an amount which reduces the 
debtor’s funds below a minimum balance 

• third parties be required to give information to creditors 
• Arrestments in execution will result in automatic release of the property/funds attached to 

the creditor 14 weeks after intimation of the sum due, subject to a 28 day period where 
the debtor can object to the arrestment. 

 
Main areas of debate 
 
The following issues have been raised in previous consultations on this issue. 

 
Issues raised 
  
 

• Whether the current procedure of attaching all moveable property 
regardless of the value of debt was an unfair one 

• The best means of protecting the debtor’s necessary living expenses, 
and the case for a protected minimum balance consistent with the 
protection provided under earnings arrestment (an issue identified  in a 
proposed Member’s bill lodged in April 2000 by Alex Neil MSP) 

• The need for a workable solution – raised particularly by the financial, 
business and legal sectors 

 
 
Further details 
This topic is covered in Part 10 of the Bill (Section 192) 
For more details on arrestment in execution and action of furthcoming see pages 27 to 
31 of this briefing 
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Maills and duties, sequestration for rent and Landlord’s Hypothec 
 
Maills and duties, sequestration for rent and landlord’s hypothec are all forms of diligence 
against heritable property: 

• Maills and duties can be used by a creditor to attach rent payable by a tenant of the 
debtor’s heritable property.  This diligence is no longer used in practise 

• Sequestration for rent (which differs from the common use of the term sequestration) is 
the diligence available to landlords and certain other creditors for recovery of rent, which 
enforces a right in security over moveable property. 

• The right in security over moveable property is known as the landlord’s hypothec, and is 
security for one year’s rent. Landlord’s hypothec is now limited to only certain properties 

 
What the Bill proposes 
 
The Bill proposes the abolition of the diligences of maills and duties and sequestration for rent, 
but the Executive states that is its intention to reform the landlord’s security (hypothec) in order 
to take account of the concerns raised in consultation of the effect on third parties. However, the 
Executive has not consulted on the partial reform proposed for landlord’s hypothec 
 
Main areas of contention 
 
The following are arguments for and against abolition of maills and duties, sequestration for rent 
and landlord’s hypothec. 

 
For  
 

Against  

• Maills and duties are no longer 
used in practice, sequestration 
for rent is hardly ever used 

• Sequestrations for rent seen 
as unfair to third parties whose 
properties may be 
sequestrated and sold 

• Also provides landlords with 
preference over other creditors 

• Only 50% of respondents to 
the consultation agreed that 
sequestration for rent should 
be abolished. These were 
mainly local authorities 

• Some consultees felt the 
proposals in the ECOS 
consultation did not take 
account of the distinction 
between sequestration for rent 
and landlord’s hypothec 

 
 
Further details 
These issues are covered in Part 11 of the bill (sections 193 and 194) 

For more details on this topic see pages 32 to 33 of this briefing 
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Summary Warrants, Time to Pay and Charges to Pay 
 
What the Bill proposes 
 
Summary warrants are unique to Scotland and are a quick and cheap way for local authorities 
and central government to recover unpaid taxes and duties. The Bill as introduced will make 
provisions for a summary warrant to authorise the diligence of money attachment. 
 
Time to pay directions and time to pay orders were introduced in the Debtors (Scotland) Act 
1987. They are forms of diligence stoppers that allow for the debtor to arrange payment of a 
single debt. In addition, the Debt Arrangement Scheme (DAS) was introduced by the 2002 to 
provide debtors with a method of dealing with multiple debts. Time to pay arrangements will be 
extended to enforcement of Scottish public debt. In addition to the extension of time to pay 
arrangements, the Bill as introduced will make provisions for diligence authorised by a summary 
warrant to be competent only after a charge to pay on 14 days notice has been served.  
 
Main areas of contention 
 
The following arguments for and against summary warrants, time to pay and charges to 
pay include the following: 
 

 
For  
 

Against  

• Charges to pay provide 
effective warning for debtors 

• Provide an opportunity for 
debtors who could pay, but are 
unaware of their options for 
dealing with their debt 

• Brings the diligences available 
to public creditors into line with 
private creditors 

• Summary warrants give too 
much power to creditors and a 
lack of protection for debtors  

 

 
 
Further details 
Summary warrants, time to pay and charges to pay is covered in part 12 of the bill 
For more details on see pages 33 to 35 of this briefing 



 

providing research and information services to the Scottish Parliament 
57 

Amendments of the Debt Arrangement and Attachment (Scotland) Act 2002 
 
What the Bill proposes 
 
The Debt Arrangement and Attachment (Scotland) Act 2002 (the 2002 Act) created a new 
‘diligence stopper’ known as the Debt Arrangement Scheme (DAS), designed to provide debtors 
with a method to manage their multiple debts more effectively, and therefore avoid insolvency. It 
also introduced the new diligence of attachment for corporeal moveable property, which 
replaced the old diligence of poinding and warrant sale. Further information on the Amendments 
of the 2002 Act can be found in SPICe briefing SB 02-60.  
 
The Bill does not amend this Act in any significant way. The main amendment to the Debt 
Arrangement and Attachment (Scotland) Act 2002 is to provide for the Debt Arrangement 
Scheme (DAS) to be administered and operated electronically, to allow the use of electronic 
signatures, and detail what constitutes an acceptable electronic signature.  
 
It also amends some of the practical aspects of the operation of the diligence of attachment.  
 
Further details 
 
There has been no consultation on the proposed amendments to the 2002 Act. 
 
Part 13 of the Bill deals with these measures 
 
Further details on this topic can be found on pages 36 and 37 of this briefing 

 

http://www.scottish.parliament.uk/business/research/pdf_res_brief/sb02-60.pdf
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Admiralty Actions and Arrestment of ships 
 
The current law on diligences of these kinds are provided for in the Administration of Justice Act 
1956.  There are three types of admiralty (or ship) arrestment.  
 

• arrestment on the dependence which is used to secure a claim against the owner of a 
ship or of shares in a ship,  

• arrestment in rem which is used to enforce claims against a ship rather than the owner; 
for example collision claims; and  

• arrestment to found jurisdiction, which is used to establish jurisdiction, but can be 
used to detain a ship 

 
What the Bill proposes 
 
The Bill’s main objectives are that reform should modernise the language used and the 
processes involved in the law of ship arrestment; and should ensure that the 1956 Act is 
properly aligned with the 1952 Convention. Schedule 4 of the Bill as introduced reforms the 
relevant Acts relating to admiralty actions and the arrestment of ships. 
 
Areas of debate 
 
The consultation reported that these measures received general support 
 
Reasons for the measures 
  
 

• Due to the international aspect of shipping, there is a will to align the 
rules of admiralty in action and ship arrestments with other countries. 

• The last major reform of the law of in this area was a result of UK 
ratification of an international treaty. Part 5 of the 1956 Act gave effect 
to articles of the ‘International Convention for the Unification of Certain 
Rules Relating to the Arrest of Seagoing Ships’ signed in Brussels in 
1952. Since then, a new international convention on Arrest of Ships 
was adopted in Geneva in 1999, but this treaty was not ratified by the 
UK Government. 

 

 
 
Further details 
Admiralty actions and arrestment of ships is covered in Part 14 of the bill 
For more details this topic on see page 38 of this briefing 
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Disclosure of Information 
 
The disclosure of information is an important factor in the efficient use of the law of diligence. It 
is considered that many existing processes of debt enforcement could be made more efficient if 
certain forms of information held by third parties were more readily accessible. In contrast, the 
disclosure of information is a controversial one, due to issues of privacy and data protection. 
 
What the Bill proposes 
 
The Bill makes provisions intended to grant power to the courts to make an information 
disclosure order requiring disclosure of information on the debtor by third parties, and to release 
that information to the creditor. However, the detail of the framework is not included in the Bill 
but will be subject to subordinate legislation. 
 
Main areas of contention 
 
The following are arguments for and against greater disclosure of information, (though it 
should be noted that who has access to such information is also an issue of contention) 

 
For  
 

Against  

 

• It would be advantageous to 
creditors if they could be better 
informed about the possible 
outcome of their actions, and 
this could be achieved if they 
were able to gain access to 
information on the debtor in 
advance of proceedings 

• It could also be beneficial to 
debtors that have little or no 
assets, so that they do not 
have to be subject to fruitless 
enforcement 

 

• concerns regarding data 
protection, privacy and the 
potential for intrusion by 
creditors 

 
 
Further details 
Disclosure of information is covered in Part 15 of the bill 
For more details on see pages 39 to 40 of this briefing 
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INTRODUCTION 
The Bankruptcy and Diligence etc. (Scotland) Bill was introduced on 21 November 2005.  It is 
accompanied by a Policy Memorandum and Explanatory Notes (and other accompanying 
documents) which includes a Financial Memorandum, an Executive Statement on legislative 
competence and the Presiding Officer’s Statement on legislative competence.  
 
The Bill has 16 parts. Part 1 deals with Bankruptcy which is the subject of this briefing.  The Bill 
deals only with personal bankruptcy which can include sole traders and partnerships.  It does 
not cover corporate insolvency which is reserved to Westminster.  Part 2 of the Bill deals with 
arrangements for recovering debts secured against the circulating assets of a trading business 
known as Floating Charges.  Part 3 creates a new Scottish Civil Enforcement Commission 
whose main function is to regulate and supervise officers of court, the people who enforce court 
rulings on diligence.  Parts 4-16 deal with the many and varied arrangements for enforcing the 
decision of the court known as Diligence.  These are the subject of separate SPICe briefings.  
 
The Bill aims to 
  

• modernise the laws of personal bankruptcy and diligence to strike a better balance 
between the rights of creditors and debtors 

• support business risk thereby helping to promote an entrepreneurial culture and grow the 
economy 

• modernise the law of floating charges to remove existing uncertainties and make 
arrangements more transparent. 

 
A glossary of terms used in this briefing is provided in the Annex. 

CONTEXT 
Borrowing money to pay for regular purchases, to buy major capital items such as a car or a 
house, or to finance a business is a common feature of today’s society.  Most loans are repaid 
in full but a small percentage of borrowers are unable to pay their debts and become insolvent. 
 
Insolvency has both economic and social consequences.  Individuals who are insolvent, 
whether through bad luck or bad judgement, and unable to clear their debts, can experience 
severe stress, illness and family breakdown.  Entrepreneurs who incur debts as a result of 
business failure may be discouraged or inhibited from starting a new business venture and 
applying the lessons of their previous experience.   
 
Being declared bankrupt allows people to make a fresh start without being saddled with debts 
they have little prospect of being able to repay and gives them an incentive to become 
financially self sufficient.    But safeguards are required to protect lenders and borrowers without 
unreasonably preventing people and enterprises from making purchases on credit, receiving 
payments in advance or borrowing to finance the development of a business.   
 
The current legal framework for bankruptcy is set out in the Bankruptcy (Scotland) Act 1985 
(“the 1985 Act”) as amended by the Bankruptcy (Scotland) Act 1993 (“the 1993 Act”).  The 1985 
Act provides for two types of bankruptcy – sequestration and protected trust deeds. 
 
Sequestration is the legal process whereby the court transfers the assets of a debtor to a 
trustee for the benefit of the creditors.  The appointed trustee first safeguards the assets and 
then realises the assets and repays the creditors as much as possible of the amount they are 

http://www.scottish.parliament.uk/business/bills/50-bankruptcyDiligence/b50s2-introd.pdf
http://www.scottish.parliament.uk/business/bills/50-bankruptcyDiligence/b50s2-introd-pm.pdf
http://www.scottish.parliament.uk/business/bills/50-bankruptcyDiligence/b50s2-introd-en.pdf
http://www.scottish.parliament.uk/business/bills/50-bankruptcyDiligence/b50s2-introd-en.pdf
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owed. The appointed trustee must be a licensed Insolvency Practitioner or the Accountant in 
Bankruptcy (AiB).  The AiB is both an agency of the Scottish Executive Justice Department and 
the Chief Executive of the Agency.         
 
A protected trust deed (PTD) is a voluntary and less formal agreement whereby a debtor agrees 
with the trustee an affordable contribution without the court being involved. 
 
Sequestration can apply to both individuals and partnerships whereas a PTD can only apply to 
an individual.   
 
The incidence of both types of bankruptcy has increased in recent years; sequestrations from 
2701 in 1997/8 to 3521 in 2004/5; PTDs from 890 in 1997/8 to 6141 in 2004/5.  At the same 
time the amounts paid to creditors have declined; sequestration from 25.5p in the £ in 
1999/2000 to 18.4p in 2004/05; PTDs from 34.1p in the £ in 1999/2000 to 22.2p in 2004/05 
(Policy Memorandum).  Far and away the majority of bankruptcies relate to consumer debt and 
not to business failure (Institute of Chartered Accountants Scotland 2005). 
 
Among concerns expressed about existing bankruptcy legislation and its administration are that  
 

• the current three year period of sequestration is too inflexible, being too hard on those 
who co-operate fully with their trustee and too easy on those who are obstructive (can 
pay, won’t pay) 

• the current three year period of sequestration is too long preventing people from moving 
on and preventing entrepreneurs from forming new businesses 

• the use of PTDs is being abused   
• Scottish businesses are being put at a competitive disadvantage with England and Wales 

where bankruptcy legislation has recently been revised  
 
The Partnership Agreement (Scottish Labour Party and Scottish Liberal Democrats 2003) made 
a commitment to “legislate on personal bankruptcy and diligence to modernise the laws of 
personal bankruptcy and diligence to strike a better balance between supporting business risk 
and protecting the rights of creditors.”  
 
The law relating to insolvency in England and Wales was revised by the passage of the 
Enterprise Act 2002.  The changes included  
 

• providing for the automatic discharge of nearly all bankrupts after a maximum of 12 
months  

• reducing the number of restrictions that are automatically imposed on undischarged 
bankrupts 

• providing for a court-based regime - Bankruptcy Restrictions Orders - to be attached to 
those bankrupts whose conduct, before and during bankruptcy, the court has found to be 
culpable 

• removing the Crown's preferential rights in all insolvencies and making provision to 
ensure unsecured creditors are major beneficiaries (Department of Trade and Industry 
2002)  

 

 

http://www.scotland.gov.uk/library5/government/pfbs-02.asp
http://www.opsi.gov.uk/acts/acts2002/20020040.htm
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CONSULTATION 
There have been three Executive consultations in respect of the provisions of this Bill 
 

• Enforcement of Civil Obligations in Scotland (ECOS) (Scottish Executive 2002a) which 
deals with diligence was published on 22 April 2002 and an analysis (Scottish Executive 
2002b) of the 68 responses was published on 8 November 2002 

• Personal Bankruptcy Reform in Scotland: a modern approach (Scottish Executive 2003) 
was published on 19 November 2003 and a summary (Scottish Executive 2004a) of the 
84 responses was published during March 2004   

• Modernising Bankruptcy and Diligence in Scotland: Draft Bill and Consultation (Scottish 
Executive 2004b) was published on 2 July 2004 and an analysis of the 102 responses is 
available (Scottish Executive 2004c) 

 
Forty-eight responses were received related to bankruptcy.  The majority were from statutory 
bodies (15), professionals (9) and the advice sector (8) with the balance including business, 
individuals and insolvency practitioners.  There was also 15 responses submitted in narrative 
format.  The responses in relation to bankruptcy are considered under each of the provisions of 
the Bill later in this briefing.  

KEY PROPOSALS 
The key proposals on bankruptcy as set out in the consultation paper which accompanied the 
Draft Bill were to 
 

• reduce the bankruptcy period from three years to one year 

• protect the public and business interests through the introduction of Bankruptcy 
Restrictions Orders and undertakings placed on potentially fraudulent or culpable debtors  

• encourage a responsible attitude to debt by continuing to require debtors to contribute 
towards their sequestration where possible by introducing income payment orders and  
agreements  

• reform the requirements for "apparent insolvency"  

• reform restrictions and disqualifications on debtors  

• introduce increased transparency in and monitoring of protected trust deeds  

• streamline the bankruptcy process and reduce court involvement  

• take bankruptcy proceedings out of the Court of Session and consolidate them in the 
sheriff courts 

With the exception of reforming the requirements for apparent insolvency, the Bill as introduced 
takes forward these key proposals.  

http://www.scotland.gov.uk/consultations/justice/CivOb-00.asp
http://www.scotland.gov.uk/library5/justice/ecos-00.asp
http://www.scotland.gov.uk/Resource/Doc/1097/0000854.pdf
http://www.scotland.gov.uk/consultations/justice/cdbdb-00.asp
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THE BILL 

PERIOD OF BANKRUPTCY 

Background 
The 1985 Act sets a three year period of bankruptcy during which time an undischarged 
bankrupt is subject to restrictions and disqualifications. The Executive wants to encourage 
personal and business restart whilst upholding a ‘can pay, should pay’ principle. To help 
encourage individuals to move on with their lives a reduction in the duration of bankruptcy is 
proposed, but with safeguards and provisions for payments to creditors beyond the date of 
discharge.  The Executive also states that the bulk of the work related to bankruptcy is carried 
out in the 6-12 months following bankruptcy.  A reduction to one year will bring the duration of 
bankruptcy into line with England and Wales following the passing of the Enterprise Act 2002 
which amended the Insolvency Act 1986 and came into effect on 1 April 2004.   

Consultation Responses 
Consultees who commented were almost equally divided with 36 in favour and 35 against a 
reduction in the period of bankruptcy. Citizens Advice Scotland views this as “a positive step 
towards supporting small businesses and individuals to rebuild their financial independence 
after bankruptcy” (Reilly 2004).   
 
The areas of concern expressed by those not in favour of the reduction were 
 

• lack of control over the actions of a discharged debtor 
• lack of contributions towards debts 
• lack of a deterrence to irresponsible behaviour 
• a possible increase in the cost of credit for people seen as bad risks. 

 
The Executive view is that provisions in the Bill for income payment orders and agreements and 
Bankruptcy Restrictions Orders and undertakings deal with these concerns.  
 
A majority of consultees also supported the view that there should be a five year period of 
bankruptcy for those bankrupt for the third time but provision for this has not been made in the 
Bill as it is deemed too difficult to identify people if they move to another part of the country.  

Provisions in the Bill 
Section 1 of the Bill amends the 1985 Act to reduce the period of bankruptcy to one year and 
makes consequential changes to the 1985 Act.  It also provides Scottish Ministers with a power 
to amend the automatic discharge period by regulations subject to the approval of the 
Parliament.  

BANKRUPTCY RESTRICTIONS ORDERS AND UNDERTAKINGS 

Background 
An undischarged bankrupt is currently subject to restrictions on how much credit they can obtain 
without informing the lender of their status.   They are also disqualified from acting as a director 
of a company or serving as a Justice of the Peace or as a member of a local authority, the 
Scottish Parliament, the Westminster Parliament or the European Parliament. The current 

http://www.opsi.gov.uk/acts/acts2002/20040--r.htm#256
http://www.insolvencyhelpline.co.uk/insolvency-act/ia1986.htm
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bankruptcy legislation does not distinguish between debtors who co-operate fully with their 
trustee and culpable debtors.  
 
The Executive proposes that debtors will be discharged after one year. However a debtor 
whose conduct is fraudulent or culpable will be subject to a Bankruptcy Restrictions Order 
(BRO) which imposes particular restrictions on a debtor for a period up to 15 years after 
discharge depending on the debtor’s conduct in relation to bankruptcy.  Alternatively a debtor 
who is not subject to a BRO may agree an undertaking to be bound by certain restrictions, 
known as a Bankruptcy Restrictions Undertaking (BRU).   BROs and BRUs will only apply to 
individuals and not to partnerships.  
 
Being subject to a BRO or BRU would be similar in effect to being an undischarged bankrupt in 
that the debtor cannot be a receiver ie appointed to take possession of a company which goes 
into receivership, and is disqualified from nomination, election and holding office as a member 
of a local authority.  Scottish Ministers would also be able to make orders, subject to the 
approval of the Parliament, changing existing provisions by which a debtor is disqualified from 
being elected or appointed to an office or position. 

Consultation Responses 
A majority of respondents (60 to 5) supported the introduction of a BRO regime (BRUs were not 
consulted on) with provision to make payments after discharge but did not wish the period to be 
longer than five years.   

Provisions in the Bill 
Section 2 of the Bill makes provision for the court to grant an application for a BRO if it thinks 
the conduct of the debtor has contributed to their being unable to repay their debts.  Examples 
of such behaviour as listed in the Bill are 
 

• failing to keep records which account for a loss of property  
• failing to produce records 
• making a gratuitous alienation ie disposing of assets at less than market value 
• creating an unfair preference ie repaying some creditors to the disadvantage of others 
• making an excessive pension contribution 
• failing to supply goods or services post payment 
• trading while knowing that debts cannot be met 
• incurring a debt without a reasonable expectation of being able to repay 
• failing to explain the loss or lack of property to meet debts 
• carrying on gambling, speculation or extravagance which may have materially 

contributed to or increased the level of debt 
• neglect of business affairs 
• fraud or breach of trust 
• failing to co-operate with the AiB, the interim trustee or the trustee. 

 
The court shall also consider whether the debtor had been bankrupt in the previous five years. 
 
If a BRO is imposed and the debtor wishes to borrow more than £500 from a lender or any 
amount which will take total borrowings to over £1000 then he must inform the lender that he is 
subject to a BRO.   
 
An application for a BRO must be made during the period from date of bankruptcy to date of 
discharge or later if with permission of the court. 
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A BRO will come into force when it is made and will last for a minimum of two and a maximum 
of 15 years.  A debtor may apply to the court to have a BRO annulled or to reduce the duration 
of the order. 
 
Pending the determination of an application for a BRO the court may make an interim BRO if it 
thinks that a BRO is likely to be applied and that it is in the public interest to apply an interim 
BRO.  An interim BRO may only be made on the application of the Accountant in Bankruptcy.   
 
As an alternative to the court imposing a BRO it is proposed that a debtor and a trustee be able 
to agree to a Bankruptcy Restrictions Undertaking (BRU) whereby the debtor agrees to be 
bound by certain restrictions without the need for any court involvement.  A BRU will have the 
same minimum and maximum duration as a BRO ie two years and 15 years and have the same 
force and effect.  
 
Section 3 of the Bill amends the Insolvency Act 1986 to prevent persons subject to a BRO or a 
BRU from being appointed a receiver. 
 
Section 4 of the Bill amends the Local Government (Scotland) Act 1973 to prevent persons 
subject to a BRO or BRU from holding office as a member of a local authority. 
 
Section 5 of the Bill gives Scottish Ministers power to make an order restricting or preventing 
debtors (or categories of debtors) or those subject to a BRO or BRU from holding particular 
offices or positions or from being members of particular bodies or groups.   

THE TRUSTEE IN SEQUESTRATION 

Background 
The 1985 Act provides for interim and permanent trustees. The interim trustee safeguards 
(preserves) the debtor’s estate pending the appointment of a permanent trustee, ascertains the 
reasons for the debtor’s insolvency and ascertains the state of the debtor’s liabilities and assets. 
The permanent trustee among other things, recovers, manages and realises the debtor’s estate 
and distributes the estate among the creditors. 
 
In the interest of streamlining the bankruptcy process, it is proposed that from the time of 
sequestration there should only be one trustee, to be known as the trustee in sequestration. 
 
Also with regard to trustees, the 1985 Act  

 
• states that trustees must live within the jurisdiction of the Court of Session ie in Scotland 
• does not specifically require trustees to act in the financial benefit of the debtor’s estate 

and creditors 
• allows interim trustees to resign without good cause 
• does not cater for the termination of an interim trustee’s functions where not appointed 

trustee in sequestration 
• requires the interim trustee, other than the Accountant in Bankruptcy, to call a meeting 

(the statutory meeting) of all creditors within 28 days of the award of sequestration  
• requires a case by case application to the courts for the replacement of a trustee who is 

acting as trustee in more than one sequestration rather than by one application 
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• requires a trustee to deposit all money received in the exercise of his functions in a 
separate bank account or similar but does not specifically require this to be in an interest 
bearing account  

 
The Bill makes provision to amend the 1985 Act with regard to these points.   

Consultation Responses 
The majority of respondents (54 to 9) supported combining the functions of the interim and 
permanent trustee into one office. However some respondents considered it important that the 
preserving and realising roles remained distinct.   

Provisions in the Bill 
Section 6 of the Bill amends sections 2 and 3 of the 1985 Act to amalgamate the offices of 
interim and permanent trustee following sequestration.  Part 1 of Schedule 6 of the Bill repeals 
section 2(4) of the 1985 Act.  This has the effect that if an interim trustee is appointed prior to 
sequestration they are no longer required to ascertain the reasons for and circumstances 
surrounding the insolvency or ascertain the state of the debtor’s liabilities and assets.  These 
functions will instead be carried out by the trustee in sequestration who is appointed when 
sequestration is awarded and combines the roles of the interim trustee and permanent trustee 
from that point.   
 
Section 7 of the Bill repeals the requirement of the trustee to be resident in Scotland. 
 
Section 8 of the Bill requires the trustee to only take actions he considers will be of financial 
benefit to the estate; and requires the trustee to provide the debtor and creditors with a list of all 
claims and whether they have been rejected or accepted.   
 
Section 9 of the Bill clarifies the reasons that a trustee must give to the court if asking to resign 
office and removes the interim trustee’s right to resign “for any reason whatever”.   
 
Section 10 of the Bill provides for the termination of the interim trustee’s functions where not 
appointed as trustee a) when the interim trustee is not the Accountant in Bankruptcy and b) 
when the interim trustee is the Accountant in Bankruptcy. 
 
Section 11 of the Bill repeals section 21 of the 1985 Act which required the interim trustee to call 
a statutory meeting and amends section 21A to give the trustee in sequestration the option of 
holding a statutory meeting or not. 
 
Section 12 of the Bill provides for the Accountant in Bankruptcy to remove a trustee acting in 
two or more sequestrations by a single application to the Court of Session rather than by 
multiple applications to different sheriff courts. 
 
Section 13 requires money received to be deposited in an interest bearing account.    

DEBTOR APPLICATIONS 

Background 
The 1985 Act provides that either the debtor or a creditor can petition the courts for bankruptcy.  
For debtor petitions all that is required is for the debtor to show apparent insolvency and it  is 
largely an administrative process.  The Executive consider that the AiB is as competent to 
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administer debtor petitions as the courts and will be less expensive.  It is therefore proposed 
that debtor petitions be renamed debtor applications and be administered by the AiB.   

Consultation Responses 
A majority of respondents (46 to 21) were in favour of the proposal.  Some respondents 
suggested that there might be a conflict of interest if the AiB awarded bankruptcies and then 
administered them.  However the Executive argues that the award of debtor applications is 
based on clearly defined criteria leaving no discretion to the AiB.  It was also suggested that AiB 
documents might not have the same authority as court documents.  However the Bill provides 
(Section 20) for the AiB to become an officer of the court and a bankruptcy order issued by the 
AiB will have the same authority as one issued by a sheriff.   

Provisions in the Bill 
Section 14 of the Bill amends section 1A of the 1985 Act to include in the supervisory functions 
of the Accountant in Bankruptcy, the determination of debtor applications and the appointment 
of a trustee in sequestration or to act as the trustee in sequestration.  This Section also makes a 
number of amendments to the 1985 Act setting up procedures for administering debtor 
applications including information to be provided and the setting of fees. 

JURISDICTION   
Currently most petitions for bankruptcy are dealt with by the sheriff courts.  Some creditors 
choose to submit petitions to the Court of Session. Applications for recall (cancellation) of a 
bankruptcy and applications for reduction or a suspension of a sequestration are currently dealt 
with only by the Court of Session.  It is more expensive to petition the Court of Session and the 
Executive considers that no creditor petitions for bankruptcy are so complex that they must be 
dealt with in the Court of Session. 
 
The majority of respondents (57 to 9) supported consolidating all bankruptcy proceedings within 
the sheriff court. 
 
Section 15 of the Bill provides for sequestration proceedings to be dealt with only by the sheriff 
court and removes the jurisdiction of the Court of Session except for actions of reduction and 
suspension in relation to a sequestration.  The Court of Session would retain a supervisory role. 

INCOME RECEIVED BY DEBTOR AFTER SEQUESTRATION 
Many debtors make a voluntary agreement with the trustee to pay a proportion of their income 
as a contribution towards the expenses of the sequestration but the debtor is not obliged to 
continue making payments after discharge.  In the absence of a voluntary agreement the 1985 
Act provides for the trustee to apply to the sheriff to determine a suitable amount for the debtor 
to pay out of income.  
 
The proposed reduction in the period of bankruptcy would, if no other changes were made, 
reduce amount of payments made for the benefit of creditors.  The Executive proposes an 
income payment scheme whereby a debtor pays a proportion of their income for a period of up 
to three years ie beyond the end of the proposed period of bankruptcy.  The payments could 
either be voluntary to be known as an Income Payment Agreement (IPA) and not involving the 
courts or imposed by the courts through an Income Payment Order (IPO). 
 
A majority of respondents (41 to 22) supported the proposal that bankrupts should make 
payments after discharge. 
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Section 16 of the Bill amends section 32 of the 1985 Act to provide for Income Payment 
Agreements (IPAs) and Income Payment Orders (IPOs).   

DEBTOR’S HOME 
The 1985 Act provides for the sale of the debtor’s home.  “Losing the family home is, without 
question, one of the most serious implications of sequestration” (Reilly 2004). But the trustee 
need not take steps to sell the home with any urgency and, in a rising housing market, will have 
an incentive to wait.  This causes uncertainty for debtors and their families.  The Executive 
proposes setting a time limit of three years on the period during which a trustee has to take 
some action in respect of realising the debtor’s home. 
             
The majority of respondents (48 to 18) were in favour of a three year time limit.  Of those not in 
favour, approximately half wanted a longer period and half a shorter period. 
 
Section 17 of the Act inserts new section 39A into the 1985 Act which has the effect of providing 
for ownership in a debtor’s family home to be returned to the debtor if the trustee has not taken 
action in relation to the property within three years of the date of sequestration or three years of 
discovery of the debtor’s interest in the property, if later. 

PROTECTED TRUST DEEDS 
A protected trust deed (PTD) is a means whereby a debtor voluntarily agrees to the transfer of 
their assets to a trustee for the creditors but without the restrictions associated with 
sequestration and without the involvement of the courts.  This light touch can be justified where 
a PTD delivers a better return to creditors.  However there are concerns at the low and declining 
returns to creditors, the rapid increase in the number of PTDs and the lack of audit requests 
leading to doubts over whether cases are being properly managed. 
 
The Executive consulted on a range of measures to improve transparency and monitoring of 
PTDs including proposals for a cooling off period for the debtor after signing a trust deed.   
 
A majority of respondents (60 to 5) agreed with the proposed measures to improve 
transparency and monitoring but there was little support for the idea of a cooling off period on 
the basis that this would be an unnecessary additional step in the protection process.  Citizens 
Advice Scotland expressed concern that the increased regulatory provision would increase the 
cost to the debtor of accessing a PTD and that debtors might be forced into sequestration 
(Reilly 2004).   
 
The Executive has decided to consult further on PTD reform and plan to publish draft amending 
Regulations for consultation in December 2005..  
 
Section 18 of the Bill amends Schedule 5 to the 1985 Act to provide Scottish Ministers with a 
regulation making power setting out what conditions are required for a trust deed to become 
protected.  It is intended that if the provisions in the Bill become law then the 1985 Act will 
subsequently be amended by subordinate legislation. 

MODIFICATION OF COMPOSITION PROCEDURE 
The 1985 Act allows a sequestrated debtor early discharge in exchange for full or partial 
payment of debts if the level of partial payment is acceptable to a sufficient proportion of the 
creditors (a majority by number and two thirds by value). This is known as composition.  
Currently an offer of composition is put by the trustee to the AiB to put to the creditors.  If the 
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creditors agree then the offer is submitted to the court.  If the court agrees, and once payment 
has been made, the sheriff grants a “discharge on composition” which discharges the debtor 
and the trustee.  Composition is a little used procedure and use is likely to decline further if the 
period of sequestration is shortened.   
 
The Executive also proposes to lower the barriers to composition by lowering the threshold for 
creditor agreement to a majority by number or (as opposed to and) one third (as opposed to two 
thirds) by value of the creditors.               
 
A majority of respondents (48 to 14) were in favour of the AiB administering the entire process.  
Concerns were raised about the extra workload on the AiB (which in addition to the extra 
responsibilities arising from the Bill, is relocating to Kilwinning) and about the right of creditors to 
appeal against composition. No consultation has so far taken place on the proposals for 
lowering the barriers to obtaining creditor agreement.  
 
Schedule 19 of the Bill amends Schedule 4 of the 1985 Act to allow the AiB to administer the 
entire process of composition and reduces the proportion of creditors who have to agree, to one 
third by value or a majority by number.   

STATUS AND POWERS OF ACCOUNTANT IN BANKRUPTCY 
The 1985 Act involves the courts in bankruptcy proceedings to a greater extent than is now 
considered necessary.  The Bill aims to reduce the involvement of the courts and streamline the 
process by giving greater responsibilities to the AiB but the AiB does not currently have the 
same powers as an officer of the court.   
 
Section 20 of the Bill amends section 1 of the 1985 Act to make the AiB an officer of the court. 
 
Section 21 amends Schedule 5 of the 1985 Act to give the AiB powers to audit the accounts of 
trustees in protected trust deeds and fix their remuneration and outlays. 

OFFENCES  
The 1985 Act section 67 lists the actions by a debtor, or a person acting in the debtor’s interest, 
which constitute an offence.  The list does not include disposal of assets with intent to prejudice 
the interests of creditors but includes failure by a debtor engaged in trade or business to keep 
adequate records in the two years prior to the date of sequestration.  The Executive propose 
that disposal should be an offence but failure to keep adequate records should cease to be an 
offence. 
 
Section 22 of the Bill amends section 67 of the 1985 Act to make the disposal of assets to the 
detriment of creditors an offence and repeals the requirement to keep adequate records.  The 
limit on credit which can be applied for without disclosing the sequestration (thereby committing 
an offence) is increased from £250 to £500 and an overall credit limit of £1000 set for whenever 
credit is sought.  Provision is made for excluding any liability for utility supplies or council tax in 
calculating these credit limits. 
 
Provision is also made for making failure to disclose a BRO or BRU an offence irrespective of 
whether the BRO or BRU is made in Scotland, England or Wales or whether the failure to 
disclose occurs in Scotland or elsewhere in the UK. 
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DEBT ADVICE 
The Executive proposes that before a creditor can petition for sequestration debtors must be 
provided with a debt advice and information package (DAIP).  The DAIP is as determined by 
Scottish Ministers.  A revised version of the debt advice Dealing with Debt: finding your feet 
(Scottish Executive 2005a) was published in October 2005.       
 
A majority of respondents (44 to 24) supported this proposal but some commented that it was 
an unnecessary additional burden on creditors. 
 
Section 23 of the Bill introduces a requirement for creditors to have provided debtors with a debt 
advice and information package.  

SUMMARY ADMINISTRATION 
Summary administration absolves a trustee from carrying out some of the duties laid down in 
legislation where to do so is to the financial benefit of the estate.  It was introduced in the 1993 
Act as a means of simplifying the administration of small value cases ie those where liabilities 
were less than £20,000 and assets less than £2,000.  The process is initiated by applying to the 
courts for a Certificate of Summary Administration (COSA) for which a fee is charged.  However 
no COSA has been applied for in the last 5 years and trustees can in practice administer small 
value cases without incurring unreasonable costs and without the need for a COSA.   
 
The Executive has concluded that the COSA procedure serves no useful purpose and should 
be abolished.  There has been no consultation specifically on this specific. 
 
Section 24 of the Bill provides for the repeal of all provisions in the 1985 Act relating to the 
COSA procedure.  

NON-VESTED CONTINGENT INTEREST 
The 1985 Act gives the trustee the right to assets which the debtor may acquire in the future eg 
by inheritance. These are known as a non-vested contingent interest because the interest is not 
established and is conditional on something happening or not happening eg an inheritance 
taking place.  An effect of this is that the trustee can continue to act on behalf of creditors long 
after the debtor is discharged, in the hope that additional money will be forthcoming.    
 
Section 25 of the Bill provides for the removal of the trustee’s right to non-vested contingent 
interests.       

DEBTOR’S REQUIREMENT TO GIVE ACCOUNT OF STATE OF AFFAIRS 
Section 26 of the Bill formalises the requirements for the debtor to give an account in writing of 
his state of affairs every 6 months so long as the debtor is undischarged or subject to an order 
or agreement requiring continuing payments to creditors.  

DEBTOR’S RIGHT TO APPEAL UNDER SECTIONS 49(6) AND 53(6) OF THE 1985 ACT 
The 1985 Act allows the debtor as well as any creditor to appeal against the adjudication on 
claims and the trustee’s remuneration and outlays.  However unless there is the prospect of the 
realised estate exceeding liabilities then the debtor has no pecuniary interest in the outcome of 
the appeal. 

http://www.scotland.gov.uk/library5/justice/dwdl-00.asp
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Section 27 of the Bill amends the 1985 Act to remove the debtor’s right of appeal unless he can 
demonstrate a pecuniary interest in the outcome of the appeal. 

STATUS OF ORDER ON PETITION TO CONVERT A TRUST DEED INTO SEQUESTRATION  
The 1985 Act makes provision for an EU Member State liquidator to petition the court for the 
conversion of a protected trust deed into sequestration where this would be in the interests of 
the creditors.   
 
Section 28 of the Bill makes provision for the sheriff’s order granting that conversion to be 
treated as if it is an award of sequestration granted by the AiB.  

TREATMENT OF STUDENT LOANS ON SEQUESTRATION 
The 1985 Act predates the introduction of student loans and no provision has been made since 
for treating student loans differently from any other debt.  Student loan repayments are made 
through the income tax system when earnings exceed a threshold level, currently £15 000 per 
annum, until the loan has been repaid but debtors who are sequestrated can write off their 
student loan liability.  In 2004 the value of loans written off as a result of bankruptcy was over 
£1.3m (Explanatory Notes).  
  
The Executive proposes that student loans should not be treated in the same way as 
commercial debt and that student loan debts should not be written off following sequestration. 
 
Section 29 of the Bill amends the Education (Scotland) Act 1980 and the Education (Student 
Loans) Act 1990 to provide that debtors will be obliged to continue repaying student loans 
despite being sequestrated. 

OTHER CONSIDERATIONS 

APPARENT INSOLVENCY 
A petition for bankruptcy, whether by a debtor or a creditor, can only be made if the debtor is 
apparently insolvent.  The conditions for constituting apparent insolvency are set out in 
Section 7 of the 1985 Act.  The Executive consulted on whether establishing apparent 
insolvency can be problematic for some debtors eg those with no income, no assets (NINA) as 
this would prevent them from using bankruptcy as a means of obtaining debt relief. 
 
A majority of respondents (49 to15) agreed that establishing apparent insolvency is problematic.  
A Working Group was established in November 2004 to examine the problems of debt relief.  
The Group reported in July 2005 Report of the Debt Relief Working Group (Scottish Executive 
2005b). Their recommendations included proposals for 
 

• a money advisor gateway into sequestration, similar to that for the Debt Arrangement 
Scheme 

• a moratorium on creditor led sequestration while alternatives are explored  
 
The Executive is still considering the recommendations of the Group.    

http://www.scotland.gov.uk/Resource/Doc/1097/0016112.pdf


 

providing research and information services to the Scottish Parliament 
15 

 

DEBT THRESHOLD 
Debtors can only be sequestrated if they have at least £1500 of debt.  The Executive consulted 
on whether the threshold should be increased.  Majorities of 43 to 20 in the case of creditor led 
petitions and 50 to 15 in the case of debtor led petitions favoured the current threshold.  The 
Executive has decided not to increase the threshold at this time but intend that Scottish 
Ministers should have the power to vary the amount by order. 

EXPERIENCE IN ENGLAND AND WALES 
Provisions in the Enterprise Act 2002 relating to bankruptcy have been in operation in England 
and Wales since April 2004.  The number of bankruptcies in England and Wales has increased 
since the passage of the Bill. (BBC 2005)   

COST IMPLICATIONS 
The Financial Memorandum estimates additional costs to the AiB of £1.44m in 2006/07 and 
£0.54m/year thereafter.  This is to some degree off-set by increased repayment of student loans 
estimated at £0.1m/year and reductions in court costs of £60k/year.  However it has been 
suggested (Institute of Chartered Accountants Scotland 2005) that the Bill could result in more 
cases of sequestration and less use of PTDs with consequential implications for the public 
purse. 

IMPACT ASSESSMENTS 
In developing their proposals the Executive has considered effects on equal opportunities, 
human rights, island communities, local government, sustainable development, business, 
charities and voluntary bodies (Policy Memorandum).   The main potential problem identified 
arose from   
 

• funds being held in an interest bearing account for people who wish to live according to 
Sharia law  

• more effective debt recovery interfering with the right under human rights legislation to 
peaceful enjoyment of possessions and the general right not to be deprived of 
possessions except in the public interest 

• the increased role for the AiB making it more difficult for people living on islands to 
access.   

 
In each case the Executive has concluded that the provisions of the Bill are, in reality, not in 
conflict with other legislation or the aims of the Executive.      
  
 

http://www.opsi.gov.uk/acts/acts2002/20020040.htm
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ANNEX 
 

GLOSSARY OF TERMS  
 
Accountant in Bankruptcy (AiB) The agency of the Scottish Executive Justice 

Department responsible for overseeing the 
administration of sequestration and personal insolvency. 

Apparent Insolvency The conditions to be met by a debtor before a petition 
can be made for bankruptcy. 

Bankruptcy Restrictions Order (BRO) An order imposed by the court or the AiB placing 
restrictions on a debtor.   

Bankruptcy Restrictions Undertaking (BRU) An undertaking agreed between a debtor and a trustee 
placing restrictions on the debtor. 

Certificate of Summary Administration 
(COSA) 

A certificate issued by the courts absolving a trustee 
from carrying out some of the duties of a trustee where 
this is to the financial benefit of the estate.   

Composition A method of obtaining early discharge from 
sequestration if enough of the creditors agree. 

Debt Advice and Information Package 
(DAIP) 

A package of advice and information specified by 
Scottish Ministers, produced by the Executive and to be 
made available to debtors prior to sequestration.  

Diligence The legal procedures by which orders of the civil courts 
are enforced. In the case of debt, the procedures are 
available to a creditor awarded a decree for payment of 
money due. They are used against a debtor’s assets by 
attaching and selling them in order to satisfy the debt.  

Floating Charges A charge which is granted by a borrower to a lender on 
unspecified assets of the borrower.  

Income Payment Agreement (IPA) An agreement made between a debtor and a trustee to 
make payments out of income.  

Income Payment Order (IPO) An order imposed by the court or the AiB requiring a 
debtor to make payments out of income. 

Insolvency 
 

The inability of an individual or entity to pay debts as 
they fall due.  

Protected Trust Deed (PTD) 
 

An arrangement whereby a debtor voluntarily agrees to 
the transfer of their assets to a trustee for the creditors 
but without the restrictions associated with 
sequestration and without the involvement of the courts. 

Non-Vested Contingent Interest A trustee’s right to assets which the debtor may receive 
in the future. 

Sequestration 
 

The process of bankruptcy in which control of a debtor’s 
assets is transferred to a trustee who sells the property 
and distributes the proceeds amongst the creditors.  

Statutory Meeting 
 

A meeting of creditors called by the trustee in 
accordance with the 1985 Act 

Summary Administration 
 

An arrangement absolving a trustee from carrying out 
some of the duties of a trustee where this is to the 
financial benefit of the estate.   

Summary Warrant 
 

A warrant issued by the sheriff court in response to a 
request for payment assessed as liable by central and 
local government, which authorises specified forms of 
diligence. 

Trustee in Sequestration 
 

A person appointed to take control of, safeguard and 
realise the assets of a debtor following sequestration. 
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INTRODUCTION 
The Bankruptcy and Diligence etc. (Scotland) Bill was introduced on 21 November 2005.  It is 
accompanied by a Policy Memorandum and Explanatory Notes (and other accompanying 
documents) which includes a Financial Memorandum, an Executive Statement on legislative 
competence and the Presiding Officer’s Statement on legislative competence.  
 
The Bill has 16 parts. Part 1 deals with Bankruptcy; Part 2, the subject of this briefing, deals with 
Floating Charges; Part 3 creates a new Scottish Civil Enforcement Commission; Parts 4-16 deal 
with the many and varied arrangements for enforcing the decision of the court known as 
Diligence.  These are the subject of separate SPICe briefings. 
 
The Bill aims to 
  

• modernise the laws of personal bankruptcy and diligence to strike a better balance 
between the rights of creditors and debtors 

• support business risk thereby helping to promote an entrepreneurial culture and grow the 
economy 

• modernise the law of floating charges to remove existing uncertainties and make 
arrangements more transparent. 

 
Floating charges can only be granted by an incorporated body.  Insolvency in relation to 
business associations is reserved to Westminster but the Scotland Act 1998 Schedule 5 Part II 
makes an exception for floating charges. 

BACKGROUND 
Borrowing is a normal feature of business.  A business may borrow to acquire land and 
buildings, to invest in machinery and equipment or to provide working capital used to finance 
stocks and work in progress.  A lender will often seek to minimise the risk of their funds not 
being repaid by putting a charge on assets of the borrower equal to the value of the loan as 
security against the loan.  The borrower continues to have the use of the assets but will not be 
able to dispose of them without the agreement of the lender.  In the event of the borrower not 
repaying the loan then the lender is able to claim ownership of the secured assets up to the 
value of the outstanding loan.  If the company goes into liquidation or a receiver is appointed 
then lenders with loans secured against specific assets have first call on these assets.   
 
A secured loan is usually made against a fixed physical asset with a low risk of being removed 
or of losing its value, eg land and buildings.  However for many businesses, particularly if they 
rent their premises and lease equipment, the bulk of the assets may be represented by stock, 
work in progress and intangible assets such as intellectual property.  Such businesses will have 
few fixed assets to offer as security against borrowings.  A lender seeking security would be 
unable to claim security against specific physical assets as the assets are continually changing 
as they are sold and replaced.  Nor would the lender want to prevent stock being sold when this 
is the purpose of the business.  Instead a lender can obtain a charge which is not attached to 
any specific asset but floats above the changing assets of the business.  Such floating charges 
only crystallise if a company goes into liquidation or receivership.  At that point the charge 
becomes a fixed security over the assets owned by the company and covered by the scope of 
the floating charge.  This gives the creditor priority over other lenders without such a charge. 
  
In order to give other creditors fair notice that their debts may be deferred in favour of the 
charge holder, a Register of Floating Charges is maintained by the Registrar of Companies at 

http://www.scottish.parliament.uk/business/bills/50-bankruptcyDiligence/b50s2-introd.pdf
http://www.scottish.parliament.uk/business/bills/50-bankruptcyDiligence/b50s2-introd-pm.pdf
http://www.scottish.parliament.uk/business/bills/50-bankruptcyDiligence/b50s2-introd-en.pdf
http://www.scottish.parliament.uk/business/bills/50-bankruptcyDiligence/b50s2-introd-en.pdf
http://www.opsi.gov.uk/acts/acts1998/80046--u.htm#sch5ptII
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Companies House. If there are two floating charges, the holder of the earlier floating charge will 
be paid out first, in priority to the holder of the later floating charge.  It is the responsibility of the 
company granting the charge to notify the Registrar within 21 days of the grant of the security.  
It should be noted that the existence of floating charges does not alter the priority given to 
preferential creditors such as those due wages.      
 
In July 2001 a DTI body The Company Law Review Steering Group (DTI 2001), reflecting 
concerns about the operation of company charges, recommended that the Law Commissions of 
Scotland and England and Wales should be invited to make a wide ranging study.  In response 
the Scottish Law Commission (the Commission) established an Advisory Group of practitioners 
and experts who produced a Discussion Paper on Registration of Rights in Security by 
Companies (Scottish Law Commission 2002) in October 2002 and, following extensive 
consultation, a Report on Registration of Rights in Security by Companies (Scottish Law 
Commission 2004) in September 2004.   
 
The Commission reported that the current arrangements are widely regarded as unsatisfactory 
with the main unsatisfactory features being that 
 

• the period of 21 days allowed for registration of a charge creates an ‘invisibility period’, 
which makes the register unreliable for the creditors as a ‘hidden’ charge may have 
priority 

• the register of charges is unreliable as the particulars of charge may be inaccurate or out 
of date due to later changes in the security 

• there is unnecessary duplication as some charges are registered both at Companies 
House and in other specialist registers such as the Land Register for Scotland. 

 
The Commission recommended with respect to devolved aspects of company law that 
 

• a new Register of Floating Charges be set up and maintained by the Keeper of the 
Registers of Scotland 

• an option for an ‘advance notice’ which if followed by registration of the charge within 21 
days backdates the charge to the date the notice is registered 

• the text of the charge document itself, rather than just particulars, be registered 
• registration be essential to constitute a floating charge 
• floating charges generally to rank by date of registration 
• any variation, assignation or discharge of a floating charge be registered before it affects 

any third party interest. 
  
The Commission also provided draft legislative provisions. 
 
The Executive acknowledges the Commission’s criticisms of the current arrangements, accepts 
their recommendations and has used the draft legislative provisions as the basis for the reform 
of floating charges in the Bill.      
 
In view of recent extensive consultation within Scotland by both the DTI and the Scottish Law 
Commission, the Executive has not consulted on the provisions of the Bill with respect to 
floating charges. 

 

http://www.dti.gov.uk/cld/final_report/prelims.pdf
http://www.scotlawcom.gov.uk/downloads/dp121_registration.pdf
http://www.scotlawcom.gov.uk/downloads/dp121_registration.pdf
http://www.scotlawcom.gov.uk/downloads/rep197.pdf
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THE BILL 

Register of Floating Charges 
Section 31 of the Bill provides for the setting up of a new Register of Floating Charges under the 
management of the Keeper of the Registers of Scotland.  The Keeper is required to accept for 
registration any document or any notice delivered to the Keeper in pursuance of other 
provisions in the Bill.  The form and manner in which the Register is to be organised and 
maintained will be the subject of regulations by statutory instrument.  The date of registration will 
be the date of receipt or the date of advance notice.  This section of the Bill also provides for 
public access to the information and for levying charges.  It is intended that registration and 
viewing will in due course be available electronically (see the Bill’s Explanatory Notes). 

Creation of Floating Charges    
Section 32 of the Bill provides for the creation of floating charges but lays down a new rule that 
a floating charge will only come into effect after it is registered in the Register of Floating 
Charges.   

Advance Notice of Floating Charges 
Section 33 of the Bill provides for the registration of a floating charge by means of advance 
notice but limits the period of notice to 21 days. 

Ranking of Floating Charges    
Section 34 of the Bill provides for the ranking of a floating charge relative to another floating 
charge or to other charges such as a fixed security.  Generally charges will continue to be 
ranked by date of creation which for floating charges is the date of registration but for fixed 
charges the date when the security becomes a real right.  However a fixed charge created by 
operation of law will have priority over any floating charge.   
 
Provision is made for the holder of a later floating charge to protect the value of their security by 
limiting the claim of the earlier charge holder to the amount outstanding at the time of giving 
notice plus any additional amount the earlier lender is contractually obliged to make. 
 
Provision is also made for secured creditors to change the ranking of charges with the 
agreement of all those who might be adversely affected by such change.  

Assignation of Floating Charges 
Section 35 of the Bill provides for the rights implied by a floating charge to be transferred 
(assigned) to another by registration in the Register of Floating Charges. 

Alteration of Floating Charges 
Section 36 of the Bill provides for the terms of a document granting a floating charge to be 
altered by a document of alteration agreed to (subscribed) by the company granting the charge; 
the holder of the charge; and the holder of any other subsisting floating charge or fixed security 
which might be adversely affected by the alteration.  To have effect such documents of 
alteration must be registered in the Register of Floating Charges. 
 
An exception to the requirement for the company granting the charge to be a subscriber is 
where the alteration relates only to the ranking of the charges and does not adversely affect the 
interests of the company.   
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Discharge of Floating Charges   
Section 37 of the Bill provides for a floating charge to be discharged by a document of discharge 
subscribed by the holder of the charge. 

Effect of Floating Charges on Winding Up 
Section 38 of the Bill restates the existing law as set out in the Insolvency Act 1986.  This 
provides for the floating charge to crystallise when the company goes into liquidation or a 
receiver is appointed.   

Repeals, Savings and Transitional Arrangements  
Section 39 of the Bill repeals part XVIII (floating charges: Scotland) of the Companies Act 1985 
while making provision for existing floating charges to be covered by existing legislation. 

Interpretation  
Section 40 of the Bill defines “company” to mean an “incorporated company” and defines “fixed 
security to mean “any security which on the winding up of the company in Scotland would be 
treated as an effective security over that property including a heritable security”. 

Formalities as to Documents 
Section 41 amends the requirements of the Writing (Scotland) Act 1995 and the Conveyancing 
(Scotland) Act 1924 to provide for the registering of a document in the Register of Floating 
Charges and makes consequential changes to the Conveyancing (Scotland) Act and the Law 
Reform (Miscellaneous Provisions) (Scotland) Act 1985. 

Industrial and Provident Societies  
Section 42 of the Bill amends section 3 of the Industrial and Provident Societies Act 1967 to 
allow a registered society to be treated in the same way as an incorporated company in respect 
to floating charges; and repeals section 4 of the Industrial and Provident Societies Act 1967 
which currently covers the filing of information relating to charges.   

OTHER CONSIDERATIONS 

UK COMPANY LAW   
In addition to the recommendations summarised earlier in this briefing the Scottish Law 
Commission also made recommendations on matters relating to UK Company Law and 
therefore reserved.  It is intended that these will be taken forward by government amendment of 
the Company Law Reform Bill which was introduced to the House of Lords on 1 November 
2005.  Scottish Executive and DTI officials are liaising closely to ensure that the devolved and 
reserved legislation work together effectively.     

COST IMPLICATIONS 
The Executive has estimated (Policy Memorandum) that the start up costs for the Register of 
Scotland will be between £0.5m and £0.75m spread over two years.  Since the RoS operates on 
a full cost recovery basis there should be no cost to the Scottish Administration in the longer 
term.  The registration fee is expected to be about £30 per record.  Other costs are expected to 
be negligible.   
  

http://www.insolvencyhelpline.co.uk/insolvency-act/ia1986.htm
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INTRODUCTION 
The Bankruptcy and Diligence etc. (Scotland) Bill was introduced on 21 November 2005.  It is 
accompanied by a Policy Memorandum and Explanatory Notes (and other accompanying 
documents) which includes a Financial Memorandum, an Executive Statement on legislative 
competence and the Presiding Officer’s Statement on legislative competence.  
 
The Bill has 16 parts. Part 1 deals with Bankruptcy; Part 2 deals with Floating Charges; Part 3, 
the subject of this briefing, creates a new Scottish Civil Enforcement Commission whose main 
function is to regulate and supervise officers of court, the people who enforce court rulings on 
diligence; Parts 4-16 deal with the many and varied arrangements for enforcing the decision of 
the court known as Diligence.  These are the subject of separate SPICe briefings.  
 
The Bill aims to 
  

• modernise the laws of personal bankruptcy and diligence to strike a better balance 
between the rights of creditors and debtors 

• support business risk thereby helping to promote an entrepreneurial culture and grow the 
economy 

• modernise the law of floating charges to remove existing uncertainties and make 
arrangements more transparent 

 
The Partnership Agreement (Scottish Executive 2003a) made a commitment to “legislate on 
personal bankruptcy and diligence to modernise the laws of personal bankruptcy and diligence 
to strike a better balance between supporting business risk and protecting the rights of 
creditors.”  

CONTEXT 
Enforcement of the decisions of the courts is a necessary part of any justice system.  Without a 
means of enforcement it would be impossible to uphold the rule of law and judicial decisions 
would be ineffective.   
 
In Scotland the enforcement of civil obligations arising from decisions of the civil courts is a 
purely private matter.  However a private individual cannot use force against property in an 
attempt to recover a debt.  Such action is limited to enforcement officers acting on the authority 
of the court. Enforcement officers, although known as officers of the court, are self-employed 
private contractors and are contracted by those wishing to have a decision of the court 
enforced. 
 
There are two types of officers involved in civil enforcement.  Messengers–at–arms are 
responsible for the execution of warrants issued by the Court of Session and can operate 
across Scotland.  Sheriff officers execute warrants of the sheriff court and, in general, can only 
act within the sheriff court district.   
 
Enforcement officers are in a position of some power in that they can, as a last resort, use force 
against property although in reality that is rarely necessary.  Such power should be used, and 
be seen to be used, in a responsible and reasonable manner. Concerns have been expressed 
that this power is abused (Scottish Parliament 2000, Scottish Parliament Justice and Home 
Affairs Committee, 2000) although evidence for this is not supported by complaints statistics 
(Scottish Executive 2002a) and some of the views expressed were refuted by the Scottish Law 
Commission in its Report on Poinding and Warrant Sales (Scottish Law Commission 2000).  

http://www.scottish.parliament.uk/business/bills/50-bankruptcyDiligence/b50s2-introd.pdf
http://www.scottish.parliament.uk/business/bills/50-bankruptcyDiligence/b50s2-introd-pm.pdf
http://www.scottish.parliament.uk/business/bills/50-bankruptcyDiligence/b50s2-introd-en.pdf
http://www.scottish.parliament.uk/business/bills/50-bankruptcyDiligence/b50s2-introd-en.pdf
http://www.scotland.gov.uk/library5/government/pfbs-02.asp
http://www.scotlawcom.gov.uk/downloads/rep177.pdf
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Nevertheless sufficient concern existed, not least with complaint procedures, for the Scottish 
Executive to include proposals for overhauling the system for regulating and supervising 
enforcement officers in its consultation into the Enforcement of Civil Obligations in Scotland 
(Scottish Executive 2002a). 
 
Understanding of the role of enforcement officers, of whom there are less than 200, is not 
helped by having two types of officers, sheriff officers and messengers-at-arms.  Confusion also 
arises because many enforcement officers, in addition to their involvement in formal debt 
collection, i.e. that authorised by the courts, are also involved in informal debt collection.  Much 
informal debt collection also takes place by people who are not enforcement officers.    

CONSULTATION AND RESPONSES 
The Executive (2002a) issued its consultation document on the Enforcement of Civil Obligations 
in Scotland in April 2002.  The main proposals consulted on which are of relevance to this part 
of the Bill were 
 

• establishing a Scottish Civil Enforcement Commission to operate as the sole regulatory 
body where all matters relating to enforcement are determined and overseen.   

• disbanding the existing Advisory Council of Messenger-at-Arms and Sheriff Officers 
• merging the existing offices of messenger-at-arms and sheriff officers  

 
The functions of the Commission would include 
  

• deciding on a person’s competence to be an enforcement officer (granting commission) 
and maintaining a register of enforcement officers 

• investigating complaints 
• disciplining errant enforcement officers 
• approving standards of practice, training and continued professional development 

programmes 
• setting the level of regulated fees  
• collecting information and statistics related to enforcement   
• improving public understanding of matters related to debt and bankruptcy 
• commissioning research on enforcement 

 
The membership of the Commission would comprise judicial, professional and lay interests. 
 
Sixty-eight responses to the consultation were received with the majority coming from the legal 
sector (18), local authorities (18), advice sector (10) and the financial and business sector (9). 
The Executive published an Analyses of Consultation Responses (Scottish Executive 2002b) in 
November 2002.  The questions and responses relating to proposals for a Scottish Civil 
Enforcement Commission are considered below. 
 
Q Should there be a Scottish Civil Enforcement Commission to carry out the 
enforcement functions specified? 
 
A majority of respondents (37 to 7) supported the proposal.  The main objections were that the 
status quo was adequate.  There was also concern over a potential conflict of interests in an 
arm of government regulating enforcement officers while other parts of government are major 
users of their services.   
 

http://www.scotland.gov.uk/consultations/justice/CivOb-00.asp
http://www.scotland.gov.uk/consultations/justice/CivOb-00.asp
http://www.scotland.gov.uk/consultations/justice/CivOb-00.asp
http://www.scotland.gov.uk/library5/justice/ecos-00.asp
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Q Should the Commission have responsibility for determining an education and 
information programme and what form should this take? 

There was near unanimous agreement (33 to 1) with the proposal that the Commission should 
have responsibility for an information and education programme. 

Q Should the Commission carry out any other functions? 

A majority of respondents (24 to 8) supported the view that the Commission should take on 
other functions.  Suggestions for additional functions included 

• advising debtors and creditors on the new Act and all diligence 
• administering the Debt Arrangement Scheme 
• improving the quality of statistics on debt recovery 

 
Q Should the Commission comprise the membership specified? 

The membership proposed in the consultation document is as set out in the Bill ie judicial, 
professional and lay members.  A majority of respondents (25 to 5) supported the proposal with 
the few objections being on the grounds that the membership was not wide enough.    

Q Should there be a single class of enforcement officers? 

A majority of respondents (24 to 9) agreed.  Opposition to a single class of enforcement officers 
came principally from enforcement officers and their representatives.  

 

THE BILL  

Scottish Civil Enforcement Commission 
Section 43 of the Bill provides for the establishment of a new corporate body to be known as the 
Scottish Civil Enforcement Commission (the Commission), gives Scottish Ministers powers to 
confer functions on the Commission and abolishes the Advisory Council on Messengers-at- 
Arms and Sheriff Officers.  Schedule 2 of the Bill makes general provisions about the 
Commission, including arrangements for appointing members and specifies that the 
Commission is independent of the Executive.  The Schedule also requires that a Disciplinary 
Committee be appointed.   
 
Sections 44-50 of the Bill provide for the Commission to 
  

• provide information and an annual report to Scottish Ministers and to Parliament   
• publish guidance and other information but without identifying individual messengers of 

court (the new name for enforcement officers, see Section 51) or individuals against 
whom diligence has been executed  

• maintain a register of messengers of court  
• prepare, publish and as necessary revise a code of practice in relation to the functions of 

the messenger of court 
• publish (including by electronic means) information relating to debt collection  
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Messengers of court 
Sections 51 and 52 of the Bill provides for  
 

• there to be an office of messenger of court 
• the granting of a commission as a messenger of court by the Commission to those 

deemed to be a fit and proper person to be appointed 
• the issue and carrying of a form of identity 
• the Commission to lay down rules for applying for a commission, the qualifications 

required, examinations to be undertaken and training to be undergone  
 
Section 53 provides for the Commission to set fees for registration. 

Abolition of messenger-at-arms and sheriff officer 
Section 54 of the Bill abolishes the offices of messenger-at-arms and sheriff officer and grants 
commission to all existing holders of these offices as messengers of court. 

Regulation of messengers of court 
Sections 55 and 56 of the Bill provide for the regulation of messengers of court and the 
designation of a professional association which all messengers must be a member of. 

Investigation of messengers of court 
Sections 57-60 of the Bill  
 

• provide for the Commission to appoint a person to investigate a messenger of court 
• set out the circumstances in which an investigation should be initiated 
• allow for suspension of a messenger of court pending the outcome of disciplinary or 

criminal proceedings 
• set out the duties of the Commission in relation to offences or misconduct by a 

messenger of court 

Disciplinary proceedings and appeals  
Sections 61 to 63 of the Bill provide for the Disciplinary Committee of the Commission to deal 
with matters referred to it and sets out the Committee’s powers and their effects. 
 
Section 64 provides for appeals against decisions of the Committee. 

Miscellaneous 
Section 65 specifies the conditions where a messenger of court may not exercise their functions 
because they or a family member or an associate has an interest in the matter. 
 
Section 66 makes it clear that there is no limit to the amount of damages a messenger of court 
may be liable for in the event of their negligence or other fault. 
 
Section 67 states that in exercising their functions, messengers of court must have regard to the 
provisions in any code of practice.     
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OTHER CONSIDERATIONS 

Cost Implications 
The Financial Memorandum (Scottish Executive 2005c) gives estimated start up costs for the 
Scottish Civil enforcement Commission of £0.25m with annual running costs thereafter of 
£0.63m.  There would be small offsetting savings in the court service and some revenue from 
registration which would reduce the net cost to about £0.6m.  No additional costs are expected 
on local authorities.  The Executive estimates that any regulatory costs on the profession will be 
more than offset by the higher standing of the profession. 
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Enterprise and Culture Committee 

26th Meeting 2005 

Tuesday, 6 December 2005 

Initial approach to the Bankruptcy and Diligence etc. (Scotland) Bill 

Note by the clerk 

Introduction  

1. At its meeting of 22 November 2005, the Parliamentary Bureau agreed to 
refer the Bankruptcy and Diligence etc. (Scotland) Bill to the Enterprise and 
Culture Committee for consideration at Stage 1. 

2. During today’s meeting, the Committee will receive a presentation from the 
Executive’s bill team as part of efforts to familiarise members will the bill. 
Members have also received a set of briefing papers from SPICe on parts of 
the bill. This will be the first time that members have received any such 
briefing. Members will also be discussing possible candidates as adviser to 
the Committee for this bill as part of a separate agenda item. 

3. In light of the above, it is probably too early for the Committee to decide 
upon its detailed approach to the taking of evidence as part of its Stage 1 
consideration. However, members may wish to discuss and agree a number 
of initial recommendations that will enable the Committee’s consideration to 
get underway. 

Suggested initial activities 

Round-table discussions 

4. Following the item at today’s meeting with the bill team, it is suggested that 
the Committee commences its consideration at stage 1 with two round-table 
discussions (held in public). These would be a useful means by which 
members could discuss the policy issues that arise in relation to this bill. It is 
suggested that these discussions would be with (i) practitioners (e.g. 
insolvency practitioners, messengers-at-arms and sheriff officers etc.) and (ii) 
people with personal experience of the bankruptcy process or of diligences. 
These could be arranged for one of the first meetings in the new year (most 
probably on 17 January 2006). It is expected that the adviser would be in 
place by this stage to assist during the discussions. 

Call for written evidence 

5. The Committee is also invited to agree that the clerks should issue the 
standard call for written evidence on the general principles of the bill via the 
website and by distribution to a list of relevant organisations and individuals. 
The deadline should be a minimum of 8 weeks and preferably 12. 
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Thematic approach 

6. The Committee is also invited to agree that the most efficient and effective 
way to structure evidence-taking is to divide the policy issues into a number of 
themes. These would follow broadly the subject matter covered by the four 
briefing papers produced by SPICe: bankruptcy; floating charges; the creation 
of a new Scottish Civil Enforcement Commission, and diligences. Evidence-
taking sessions, round-table discussions, fact-finding visits etc. could then be 
focused accordingly on each of these themes. The clerks strongly advise that, 
for a bill of this complexity and breadth, this thematic approach would be 
preferable. 

First evidence-taking sessions 

7. In addition to the round-table discussions and, assuming the Committee is 
content with a thematic approach, members are invited to agree to invite a 
number of organisations to give evidence on the first theme, bankruptcy1. 
Owing to the forthcoming recess, it will be necessary to agree such invitations 
as soon as possible in order to ensure that arrangements can be made for 
January meetings. It is suggested that the following be invited: 

• Institute of Chartered Accountants of Scotland; 
• Committee of Scottish Clearing Bankers; 
• Citizens Advice Scotland; 
• Money Advice Scotland. 

 

Action/recommendations 

8. Members are invited to discuss and agree the suggested initial activities 
outlined above. Members may wish to note that it is envisaged that a 
discussion on a more detailed approach paper is planned for a meeting in 
January, during which the appointed adviser would be expected to input. 
Members would also have to agree a preferred timetable to propose to the 
Parliamentary Bureau for Stage 1; in considering the preferred timetable, 
members are advised that the bill is highly complex and extremely large and, 
therefore, a lengthy timescale is likely to be necessary.  

 
Stephen Imrie 
Clerk to the Committee 
1 December 2005  

                                                 
1 This would be the first in a series of such sessions on bankruptcy. 
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